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BOOK  THE  FOURTH. 

OF  OFFENCES  AGAINST  PROPERTY,  PUBLIC  OR  PRIVATE. 


CHAPTER  THE  FIRST. 
Of.  Burglary, 

JLT  is  laid  down  in  the  more  ancient  authorities  that  the  Definition  of 
offence  of  burglary    may    be  committed    by   the    felonious  the  offence, 
breaking  and  entering-  of  a  church,  and  the  walls  or  gates 
of  a   town,  in  time  of  peace,  as  well  as  by   the  felonious 
breaking  and  entering   of  a   private   house,  (a)     But  the 

(a)  Staundf.  P.  C.  30.      22  Ass.  gives  as  a  reason  for  considering 

pi.  95.     Britt.  c.    10.     Dalt.  c.  99.  the  breaking  and  entering  a  church 

Crom.  31.      Spelm.  in  verb.  But-  as  a   burglary,    that  the    church 

glaria.     In  3  Inst.  6-t,   Lord  Coke  is  domus  mansionalis  omnipotent 
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more  material  enquiry  at  the  present  day  relates  to  the 
breaking  and  entering  of  private  houses,  or,  in  the  language 
of  the  books,  the  mansion-houses  of  individuals :  and  this 
species  of  the  offence  appears  to  be  well  described,  as— A 
breaking  and  entering  the  mansion-home  of  another,  in  the 
nighty  with  intent  to  commit  some  felony  within  the  same, 
whether  such  felonious  intent  be  executed  or  not.  (h) 


Dei:  but  Hawkins  says  that  he 
does  not  find  this  nicety  coun- 
tenanced by  the  more  ancient 
authors;  and  that  the  general  te- 
nor of  the  old  hooks  seems  to  be 
that  burglary  may  be  committed  in 
breaking  houses,  or  churches,  or 
the  walls,  or  gates,  of  a  town.  1 
Hawk.  P.  C.  c.  38.  s.  17.  And  in  1 
Black.  Com.  224.  it  is  slated  that 
breaking  open  a  church  is  un- 
doubtedly burglary. 

(b)  3  Inst.  63.  1  Hale  549.  Sum. 
79.  1  Hawk.  P.  C.  c.  38.  s.  1.  4 
Black.  Com.  224.  2  East.  P.  C.  c. 
15.  s.  1.  p.  4S4.  1  Burn.  Just 
Burglary,  S.  1.  The  word  burglar 
is  supposed  to  have  been  introduced 
from  Germany  by  the  Saxons;  and 
to  be  derived  from  the  German, 
burg,  a  house,  and  larron,  a  thief; 
Ihe  latter  word  being  from  the 
Latin  lalro.  1  Burn.  Just.  Burgl. 
S.  1.  2  East.  P.C  c.15.  s.  l.p.484. 
But  Sir  II.  Spelman  thinks  that  the 
word  burglaria  was  brought  hereby 
the  Normans,  as  he  does  not  find  it 
amongst  the  Saxons:  and  he  says 
tixatburglaton  s,  or  burgatores,  were 
so  called,  quoddum  alii  per  compos 
latrocinantur  eminus,  hi  burgos 
pertinaciits  effringunt,  el  deprce- 
dantur.  The  crime,  however,  ap- 
pears to  have  been  noticed  in  our 
earliest  laws,  in  the  common  genus 


of    offences    denominated    Ham- 
secken;  and  by  the  ancient  laws  of 
Canutus,  and  of  H.  I.  to  have  been 
punishable  with  death.     LI.  Canuti, 
c.61.     Hen.I.c.13.     1  Hale,  547. 
citing  Spelm. Gloss,  tit.  Hamsecken, 
and  ibid.  tit.  Burglaria.  Originally, 
the  circumstance  of  time,  which  is 
now  of  the  very  essence  of  the  of- 
fence, does  not  seem  to  have  been 
material;  and  the  malignity  of  the 
crime    was    supposed    to    consist 
merely  in  the  invasion  or.  the  right 
of  habitation,  to  which  the  laws  of 
England  have  always  shewn  an  es- 
pecial  regard,  herein  agreeing  with 
the  sentiments  of  ancient  Rome, 
as  expressed  in  the  words  of  Cicero  : 
Quid  eniiti  sanctius,  quid  omni  reli- 
gione  munitius,  qninn  domus  unius- 
cujusque  civium  >      Htc  arae  sun!, 
hie  foci — hoc   perfugium    est    ila 
sanctum   omnibus,    ul   inde    abripi 
neminem    fas    sit.      The    learned 
editor  of  Bacon's  Abridgment  says 
that  his  researches  had  not  enabled 
him  to  discover  at  what  particular 
period  time  was  first  deemed  essen- 
tial to  the  offence;  but  that  it  must 
have  been   so  settled   before    the 
reign  of  E.  VI.,  as  in  the  fourth 
year   of  that  king  it  is  expressly 
laid  down  that  it  shall  not  be  ad- 
judged   burglary,    nisi   ou   le   in- 
freinder  del  mcason  est  per  noctem, 


chap,  i.]  Of  an  actual  Breaking.  901 

Pursuing  the  order  of  this  definition,  we  may  consider, 
I.  Of  the  breaking  and  entering:  II.  Of  the  mansion- 
house:  III.  Of  the  time;  namely,  the  night:  IV.  Of  the 
intent  to  commit  a  felony. 

I.  Notwithstanding  some  loose  opinions   to  the  contrary,  A  breaking- 

which  may  have  been  formerly  entertained,  it  is  now  well  and  entering 

settled  that  both  a  breaking  and  entering  are  necessary  to  cessary.  "*" 
complete  the  offence  of  burglary,  (c)- 

With  respect  to  the  breaking,  it  is  agreed  that  it  is  not 
every  entrance  into  a  house,  in  the  nature  of  a  mere  tres- 
pass, which  will  be  sufficient,  or  satisfy  the  language  of  the 
indictment,  felonice  et  burglariter  fregit.  (d)  Thus,  if  a  man 
enter  into  a  house  by  a  door,  or  window,  which  he  finds  open, 
or  through  a  hole,  which  was  made  there  before,  and  steal 
goods ;  or  draw  goods  out  of  a  house  through  such  door, 
window,  or  hole,  he  will  not  be  guilty  of  burglary,  (e) 
There  must  either  be  an  actual  breaking  of  some  Dart  of 
the  house,  in  effecting  which  more  or  less  of  actual  force  is 
employed  ;  or  a  breaking  by  construction  of  law,  where  an 
entrance  is  obtained  by  threats,  fraud,  or  conspiracy. 

An  actual  breaking  of  the  house  may  be  by  making  a  °f  an  actual 
hole  in  the  wall;  by  forcing  open  the  door;  by  putting  back,  rea  '"*" 
picking,  or  opening  the  lock  with  a  false  key;  by  breaking 
the  window;  by  taking  a  pane  of  glass  out  of  the  window; 
by  drawing  or  bending  the  nails,  or  other  fastening;  or  by 
putting  back  the  leaf  of  a  window,  with  an  instrument. 
And  even  the  drawing  or  lifting  up  the  latch,  where  the 

(Bro.  tit.  Corone,  pi.  185)  and  that,  (d)  3  Inst.  64.     1  Hawk.  P.  C.  c. 

two  years  before,  per  noctem  is  in-  38.  s.  4.     1  Hale  551,  552. 

troduced  (Id.  pi.  180.)  as  of  course  (e)  Id.  Ibid.      For  if  a   person 

in  the  mention  of  the  offence.     1  leaves  his  doors  or  windows  open, 

Bac.  Ab.  Burglary,  539.  (ed.  1807.)  it  is  his  own  folly  and  negligence; 

And  see  3  Inst.  65.  and  if  a  man  enters  therein  it  is  no 

(c)  1  Hawk.  P.  C.  c.  38.  s.  3.     1  burglary.    4  Black.  Com.  226. 

Hale  551.    4  Black.  Com.  226. 
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door  is  not  otherwise  fastened  ;  the  turning  the  key  where 
the  door  is  locked  on  the  inside;  of  the  unloosing  any  other 
fastening,  which  the  owner  has  provided,  will  amount  to  a 
breaking.  (/) 

Tt  was  doubted  on  one  occasion  whether  a  thief,  getting 
into  a  house  by  creeping  down  the  chimney,  could  be  found 
guilty  of  burglary,  as  the  house,  being  open  in  that  part, 
could  not  be  said  to  have  been  actually  broken  ;  (g)  but  it 
appears  to  be  now  agreed  that  such  an  entry  into  a  house 
will  amount  to  a  breaking,  on  the  ground  that  the  house  is 
as  much  closed  as  the  nature  of  things  will  permit.  (/«') 


« ii*<  case. 

•  there 
were  no  in- 
terior  fasten- 


A  case  is  reported,  in  which  the  breaking  was  holden  to 
be  sufficient,  though  there  was  no  interior  fastening  to  the 
doors  which  were  opened.  It  appeared  that  the  place 
which  the  prisoner  entered  was  a  mill,  under  the  same  roof, 
and  within  the  same  curtilage,  as  the  dwelling  house :  that 
through  the  mill  there  was  an  open  entrance,  or  gateway, 
Capable  of  admitting  waggons,  and  intended  for  the  purpose 
of  loading  them  more  easily  with  flour,  by  means  of  a 
large  aperture,  or  hatch,  over  the  gateway,  communicating 
wilh  the  floor  above;  and  that  this  aperture  was  closed  by 
folding  doors,  with  hinges,  which  fell  over  it,  and  remained 
closed  by  their  own  weight,  but  without  any  interior  fasten- 
ing: so  that  persons  on  the  outside,  under  the  gateway, 
coui  1  pu  h  them  open  at  pleasure,  by  a  moderate  exertion 
off  . ':>.  It  was  proved  that  the  prisoner  entered  the 
mill  in  the  night,  by  so  pushing  open  the  folding  doors,  with 


(/)  1  Hale  552.  3  Inst.  64. 
5nn>.  80.  1  Hawk.  V.  C.  c.  38.  s.(i. 
2  East.  P.  ('.  c.  15.  s  3.  p.  487. 

I  Hale  552,  where  the  learned 
author  says  that  he  was  doubtful 
whether  it  was  burglary,  and  so 
were  some  others;  but  Hut  upon 
examination  it  appeared  that  in 
the  creeping  down  of  the  prisoner. 


some  of  the  bricks  of  the  chimney 
were  loosened,  and  fell  down  in  th*- 
room,  which  put  it  out  of  question; 
and  direction  was  given  to  find  it 
burglary. 

(ft)  Croinpt  32,  (ft)  Dalt.  253.  1 
Hawk.  P.  C.  c.  38.  s.  6.  2  East, 
P.  C.  c.  15.  s.  2.  p.  485. 
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the  intention  of  stealing  flour  :  and  this  was  holden  to  be  a 
sufficient  breaking- by  the  learned  judge,  who  tried  the  pri- 
soner; and  the  prisoner  was  accordingly  convicted  of 
burglary.  (>) 

But  a  different  doctrine  appears  to  have  been  holden  by   Calls n's  case 

*i      •     i  i  ii  i    ,i  •  c    i      The  fastening 

the  judges,  in  a  case  where,  though  there  were  interior  fast-    ofa  u ulJ„<tG<^ 

enings  to  the  place  broken  open,  which  was   the  trap-door,   or  flap  ot  a 
°  r  l      '  r  cellar  being 

or  flap  of  a  cellar,  yet  the  fastenings  were  not  in  use  at  the   ^  ■  !iC  com_ 

time;  and  the  trap-door  or  flap  remained  closed  only  by  the    pression  only 
'  l  r  .  caused  b)  it* 

compression  caused  by  its  natural  weight.     The  prisoner   natural 

was  indicted  for  stealing  some  bottles  of  wine  in  a  dwelling-    ^^J^n 

house,  and   afterwards  burglariously  breaking   out  of  the   thatihe  o»en- 

,    .  i  •  l   i  ius  it  did  not 

house.     It  appeared  m  evidence,  that  the  wine  was  taken   c°  .,lllute  a 

from  a  bin   in  the  cellar  of  the  house,  which  was  a  public-   sufficient 

,       breaking;, 
house,  and  removed   by  the  prisoner  from   the   bin    to  the 

trap-door,  or  flap,  of  the  cellar,  in  getting  out  of  which  he 
was  apprehended.  The  cellar  was  closed  on  the  outside, 
next  the  street,  only  by  the  flap,  which  had  bolts  belonging 
to  it,  for  the  purpose  of  bolting  it  on  the  inside,  and  was  of 
considerable  size,  being  made  to  cover  the  opening  through 
which  the  liquors  consumed  in  the  public-house  were  usually 
let  down  into  the  cellar.  The  flap  was  not  bolted  on  the 
night  in  question  :  but  it  was  proved  to  have  been  down ;  in 
which  situation  it  would  remain,  unless  raised  by  consider- 
able force.  When  the  prisoner  was  first  discovered,  his  head 
and  shoulders  were  out  of  the  flap  ;  and  upon  an  attempt 
being  made  to  lay  hold  of  him,  he  made  a  spring,  got  quite 
out,  and  ran  away,  when  the  flap  fell  down,  and  closed  in 
its  usual  way,  by  its  own  weight.  Upon  this  evidence  it 
was  doubted  whether  there  was  a  sufficient  breaking  to 
constitute  the  crime  of  burglary ;  and  the  prisoner  having 
been  convicted,  the  question  was  saved  by  the  learned 
judge  who  presided  at  the  trial,  for  the  opinion  of  the 
twelve  judges,  who  are  understood  to  have  holden  the  con- 

(0  Brown's  case,   IVinton,  Spr.      P.  C.  c.  13.  s.  3.  p.  4S7. 
Ass.  1799,  cor,  Buller,  J.  2  East. 
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viction  bad,  on  the  ground  that  there  was  not  a  sufficient 
breaking,  (/c) 

Breaking  a  The  book  22  Assiz.  95.,  in  which  burglary  is  defined  as 

*  "•  ,,l,'lt        the  breaking  of  houses,  churches,  zcalls,  courts,  or  gates  in 

about  ;i  house  »  . 

for  its  safe-      time  of  peace,  is  referred  to   by  Lord  Hale,  as  seeming  to 
guard.  jea[j  tQ  tjjc  conc]usior,5  that  where  a  man  has  a  wall  about 

his  house  for  its  safeguard,  if  a  thief  should  in  the  night- 
time break  such  wall,  or  the  gate  thereof,  and  finding  the 
doors  of  the  house  open,  should  enter  the  house,  it  would  be 
burglary;  though  it  would  be  otherwise  if  the  thief  should  get 
over  the  wall  of  the  court,and  so  enter  through  the  open  doors 
of  the  house.  (/)  But  upon  this  it  has  been  remarked,  that  the 
doctrine  referred  to  by  Lord  Hale  was  anciently  understood 
only  as  relating  to  the  walls  or  gates  of  a  city  ;  and  does  not, 
therefore,  support  his  conclusion,  when  he  applies  it  to  the 
wall  of  a  private  house.  (;«)  And  the  distinction  between 
breaking  and  coming  over  the  gate  or  wall  is  spoken  of  by 
an  able  writer  as  being  over-refined :  for  if,  as  he  observes, 
the  gate  or  wall  be  part  of  the  mansion  for  the  purpose  of 
burglary,  and  be  inclosed  as  much  as  the  nature  of  the  thing 
will  admit  of,  it  seems  to  be  immaterial  whether  it  be  broken 
or  overleaped,  and  more  properly  to  fall  under  the  same 
consideration  as  the  case  of  a  chimney  ;  and  that  if  it  be  not 
part  of  the  mansion-house  for  this  purpose,  then  whether  it 
be  broken  or  not  is  equally  immaterial,  as  in  neither  case 
will  it  amount  to  burglary.  (») 

The  brenking       it  should  be  observed,  that  the  breaking  requisite  to  con- 

ma\  be  ot  an         ....  „ 

inner  door  of  stitute  a  burglary,  is  not  confined  to  the  external  parts  of 
the  house,  but  may  be  of  an  inner  door,  after  the  offender 
has  entered  by  means  of  a  part  of  the  house  which  he  has 
found  open.  Thus,  if  A.  enter  the  house  of  B.  in  the  night 
time,  the  outward  door  being  open,  or  by  an  open  window, 

(k)  (Minn's  case,  cor.  Lord  El-  (/)  1  Hale  559. 

lenborough,  C.  J.,  0.  B.  Novein-  (m)  Note (n)  1  Hale  559,  ed.  1800. 

ber,  1809.  MS.  («)  2  East.  P.  C.  c.  15.  s.  3.  p.  48§. 
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and,  when  within  the  house,  turn  the  key  of  a  chamber 
door,  or  unlatch  it,  with  intent  to  steal,  this  will  be  bur- 
glary, (o)  And  it  will  also  amount  to  burglary  if  a  servant 
in  the  night  time  open  the  chamber  door  of  his  master  or 
mistress,  whether  latched  or  otherwise  fastened,  and  enter 
for  the  purpose  of  committing  murder  or  rape,  or  with  any 
other  felonious  design  ;  or  if  any  other  person,  lodging  in 
the  same  house,  or  in  a  public  inn,  open  and  enter  another's 
door,  with  such  evil  intent,  (p)  But  it  has  been  questioned 
whether,  if  a  lodger  in  an  inn  should,  in  the  night  time, 
open  his  chamber  door,  steal  goods,  and  go  away,  the  of- 
fence would  be  burglary  ;  on  the  ground  of  his  having  a 
kind  of  special  property  and  interest  in  his  chamber,  and 
the  opening  of  his  own  door  being  therefore  no  breaking  of 
the  innkeeper's  house,  (q) 


breaking  of 
cupboards, 
&c.  fixed  to 
the  freehold. 


It  is  clear  that  the  breaking  open  of  a  chest,  or  box,  by  Qu.  As  to  the 
a  thief  who  has  entered  by  means  of  an  open  door  or  win- 
dow, is  not  a  kind  of  breaking  which  will  constitute  bur- 
glary, because  such  articles  are  no  part  of  the  house,  (r) 
But  the  question  with  respect  to  the  breaking  of  cupboards, 
and  other  things  of  a  like  kind,  when  affixed  to  the  free- 
hold, has  been  considered  as  more  doubtful.  Thus,  at  a 
meeting  of  the  judges,  upon  a  special  verdict,  to  consider  the 
point,  whether  breaking  open  the  door  of  a  cupboard  let 
into  the  wall  of  the  house  were  burglary  or  not,  it  appears 
that  they  were  divided  upon  the  question,  (s)     But  Lord 


(o)  1  Hale  553.  1  Hawk.  P.  C. 
c.  38.  s.  6.  Johnson's  case,  Mich. 
T.  1786,  2  East.  P.  C.  c.  15.  s.  4.  p. 
488. 

(p)  1  Hale  553,  554.  4  Blac. 
Com.  227.  Binglose's  case,  2  W. 
and  M.  MS.  Denton,  cited  2  East. 
P.  C.  c.  15.  s.  4.  p.  488.  Gray's  case, 
I  Str.  481.  Sum.  82,  84.  1  Bac. 
Ab.  Burglary  (A.) 

(«)  1  Hale  554.    But  upon  this 


it  is  observed,  that  if  another  per- 
son should  open  such  lodger's  door 
burglariously,  it  must  be  laid  to  be 
the  mansion  of  the  innkeeper,  and 
that  a  guest  may  commit  larceny 
of  the  things  delivered  to  his 
charge.  2  East.  P.  C.  c.  15.  s.  4.  p. 
488. 

(r)  1  Hale  523,  524,  555.  1  East. 
P.  C.  c.  15.  s.  5.  p.  488,  489. 

(*)  Fost.  108.  citing  MS.  Deutou. 


• 
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Halo  says,  that  Buch  breaking  is  not  burglary  at  common 
|mw.(0  And  Mr.  J.  Foster  thinks  that,  with  regard  to 
cupboards,  presses,  lockers,  and  other  fixtures  of  the  like 
kind,  a  distinction  should  he  taken,  in  favour  of  life,  be- 
tween relative  to  mere  property,  and  such  wherein 
hi,-  i.  concerned.  He  says.  "  In  questions  between  the 
•    I,,  11    or   devisee,  and   the  executor,  those  fixtures  may, 

•  with  propriety  enough,  he  considered  as  annexed  to,  and 
parte  of  the  freehold.     The  law  will  presume,  that  it  was 

"  the  intention  of  the  owner,  under  whose   bounty  the  cxe- 
u  cutm  claims,  that  they  should  be  so  considered  ;  to  the  end 

•  that  the  house  might  remain  to  those  who,  by  operation 
"  of  law,  or  by  his  bequest,  should  become  entitled  to  it, 
"  in  the  same  plight  he  put  it,  or  should  leave  it,  entire  and 
"  undefact  d.     Hut   in  capital  cases.  1  am  of  opinion  that 

such  fixtures  which  merely  supply  the  place  of  chests, 
"  and  other  ordinary  utensils  of  household,  should  be  con- 
"  sidered  in  no  other  light  than  as  mere  moveables,  par- 
"  taking  of  tin-  nature  of  those  utensils,  and  adapted  to  the 
"  Bame  use."  ao 

0\  ,  inc. kin-  Though  it  was  said  to  be  the  law,  that  the  entering  into 
the  house  of  a  person,  without  breaking  it,  with  an  intent 
to  commit  Borne  felony,  and  afterwards  breaking  the  house 
in  the  night-time  to  get  out,  was  burglary  ;  yet,  the  doc- 
trine was  questioned  bj  great  authority:  (#)  and  it  was 
thougl  it  to  remove  the  doubt  by  legislative  enact- 

rbe  meeting  of  the  was  in  "  the  doors  open,  with  the  intent 

January  It, 'Mi.  ••  to  steal,  ami  is  pursued,  whereby 

(I     i  Bale  u  he  opens  another  door  to  make 

.1/    Post  109.     And I  Bast,  "his  escape;  this,  I  think,  is  not 

•  I  ••  burglary,  against  theopinion  of 
I  Holt   jnd  Trevor,  "  Dalt.  p.  253.  (new  edit.  p.  487.) 

i    in  Clarke's  case,  O.  B.  17ot.  "out  of  Sir  Francis   Bacon;  for 

B"t  1'    <     c.   15    i.6    p.  490.  "fregitetexivit,  nen  f regit  etin- 

And  the  question  is  also  stated  in  "  iravit."     Lord  Bacon  thought  it 

I  Bale  564.  where  In-  says,  "Ifa  was  burglary.  Elcm.  65. 

•  hui.  entei   in  tbo  night  time  b? 
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raent.  The  statute  12  Anne,  stat.  1.  c.  7.  s.  3.  (reciting 
that  there  had  been  some  doubt  upon  the  subject)  declares 
and  enacts,  "  that  if  any  person  shall  enter  into  the  mansion 
"  or  dwelling  house  of  another  by  day  or  by  night,  without 
"  breaking  the  same,  with  an  intent  to  commit  felony,  or 
"  being  in  such  house  shall  commit  any  felony,  and  shall  in 
"  the  night  time  break  the  said  house  to  get  out  of  the  same, 
"  such  person  is  and  shall  be  adjudged  and  taken  to  be  guilty 
"  of  burglary,  and  shall  be  ousted  of  the  benefit  of  his  and 
"  her  clergy,  in  the  same  manner  as  if  such  person  had  broke 
"  and  entered  the  said  house  in  the  night  time,  with  an  in- 
"  tent  to  commit  felony  there." 

Having  mentioned  these  points  relating  to  an  actual  break-  of  a  breaking 
ing,  we  may  now  enquire  concerning  a  breaking  by  construe-    )y  C°'fYiw 
tion  of  law,  where  an  entrance  is  obtained  by  threats,  fraud, 
or  conspiracy. 

Where  in  consequence  of  violence  commenced  or  threa-  By  threat*. 

tened,  in  order  to  obtain  entrance  to  a  house,  the  owner, 

either  from  apprehension  of  the  violence,  or  in  order  to 

repel  it,  opens  the  door,  and  the  thief  enters,  such  entry 

will  amount  to  a  breaking  in  law  :  (y)  for  which  some  have 

given  as  a  reason  that  the  opening  of  the  door  by  the  owner, 

being  occasioned  by  the  felonious  attempt  of  the  thief,  is  as 

much  imputable  to  him  as  if  it  had  been  actually  done  by  his 

own  hands,  (s)  But  if,  upon  a  bare  assault  upon  a  house,  the 

owner   fling  out  his   money  to  the  thieves,  it  will  not  be 

burglary  ;  {a)   though  if  the  money   were  taken  up   in   the 

owner's  presence,  it  is  admitted  that  it  would  be  robbery,  (b) 

And  though  the  assault  were  so   considerable  as  to  break  a 

hole  in  the  house  ;   yet  if  there  were  no  entry  by  the  thief, 

but  only  a  carrying  away  of  the  money  thrown  out  to  him 

(y)  Crorapt.  32.  (a)  1  Hale  553.  (a)  1  Hawk.  P.  C.  c.  SS.  s.  3. 

2  East.  P.  C.c.  15.  s.  2.  p.  486.  (ft)  Sum.  81.    2  East.  P. C.  c.  IS. 

(z)   1  Hawk.  P.  C.  c.  38.  s.  7.  ».  2.  p.  486. 
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by  the  owner,  (lie  offence  could  not,  it  should  seem,  be  bur- 
glary, though  certainly  robbery,  (c) 

aud  Where  an  act  is  done  infraudem  legis,  the  law  gives  no 

benefit  thereof  to  the  party.  Thus  if  thieves,  having  an 
intent  to  rob,  raise  hue  and  cry,  and  bring  the  constable,  to 
whom  the  owner  opens  the  door,  and  they,  when  they  come 
in,  bind  the  constable,  and  rob  the  owner,  it  is  burglary,  (rf) 
And,  upon  the  same  principle,  the  getting  possession  of  a 
dwelling  house  by  a  judgment  against  the  casual  ejector, 
obtained  bj  false  affidavits  without  any  colour  of  title,  and 
then  rilling  the  house,  was  ruled  to  be  within  the  statute 
against  breaking  the  house,  and  stealing  the  goods  therein,  (e) 
So  if  a  man  go  to  a  house  under  pretence  of  having  a  search 
warrant,  or  of  being  authorised  to  make  a  distress,  and  by 
these  means  obtain  admittance,  it  is,  if  done  in  the  night- 
time, a  sufficient  breaking  and  entering,  to  constitute 
burglary,  or,  if  done  in  the  day-time,  house-breaking,  (f) 

If  admission  to  a  house  be  gained  by  fraud,  not  carried  on 
under  the  cloak  of  legal  process,  as  by  a  pretence  of 
business,  it  will  also  amount  to  a  breaking  by  the  con- 
struction of  law.  Accordingly  it  was  adjudged,  that  where 
thieves  came  to  a  house  in  the  night-time,  with   intent  to 

(c)  I  Hale  555.  but  he  says,  that  ground  on   which  it  could  have 

lome  have  held  il  burglary,  though  been  ruled  to  be  burglary.     The 

the  thief  never  entered  the  house;  editor  of  Lord   Hale    (ed.  1800) 

and    that    il    is  reported  to  have  states  in  a  note,  that  it  was  ad- 

beeo  so  adjudged  U\  Saunders,  chief  judged  by  Montague,  chief  justice 

baron.    Crompt  :i  1 .  b.     Lord  Hale  of  the  C.  B.  and  that  Saunders  onlj 

subjoin!   to    this    doctrine   tamen  related  it. 

qtutrei  and  certainly,  as  a  part  of  (d)  3  Inst.  64.  1  Hale  552,  553. 

tli.  statement  of  the  case  is,  that  Sum.  81.  Crompt.  32b.  Kel.  44,  82. 

there  m  m  mtry  into  the  house,  1  Hawk.  P.  C.  c.  38.  s.  10.  4  Black, 

and  at  an  entry   is,  as  will  be  pre-  Com.  226. 

Kntlj  ihewn,  as  essential  a  part  of  (e)  Farre's  case,  Kel.  43. 

the  offence    u  the    breaking,    it  (/)  Per  Car.  in  Gascoigne's  case, 

Menu    diflkult   to   discover    the  l  Leach  284. 
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commit  a  robbery,  and  knocked  at  the  door,  pretending  to 
have  business  with  the  owner,  and,  being  by  such  means 
let  in,  robbed  him,  they  were  guilty  of  burglary,  (g)  And 
so  where  some  persons  took  lodgings  in  a  house,  and  after- 
wards, at  night,  while  the  people  were  at  prayers^  robbed 
them  :  it  was  considered,  that  the  entrance  into  the  house 
being  gained  by  fraud,  with  an  intent  to  rob,  the  offence  wa9 
burglar)',  (h)  For  the  law  will  not  endure  to  have  its 
justice  defrauded  by  such  evasions,  (i) 

A  case  is  also  reported,  where  the  entrance  to  the  house 
was  gained  by  deluding  a  boy  who  had  the  care  of  it.  It 
appeared  upon  the  evidence,  that  the  prisoner  was  ac- 
quainted with  the  house,  and  knew  that  the  family  were  in 
the  country  ;  and  that  upon  meeting  with  the  boy  who  kept 
the  key,  she  desired  him  to  go  with  her  to  the  house;  and, 
by  way  of  inducement,  promised  him  a  pot  of  ale.  The  boy 
accordingly  went  with  her,  opened  the  door,  and  let  her  in  ; 
upon  which  she  sent  him  for  the  pot  of  ale,  and,  when  lie  was 
gone,  robbed  the  house,  and  went  away.  And  this  being  in 
the  night  time,  it  was  adjudged  that  the  prisoner  was  clearly 
guilty  of  burglary.  (Z.) 

The  breaking  may  also  be  by  conspiracy.  Thus  where  a  Byconspiracy. 
servant  conspired  with  a  thief  to  let  him  into  his  master's 
house  to  commit  a  robbery,  and  in  consequence  of  such 
agreement,  opened  the  door  or  window  in  the  night  time, 
and  let  him  in;  this,  according  to  the  better  opinion,  was 
considered  to  be  burglary  in  both  the  thief  and  the  servant.  (I) 

(g)  Le  Mott's  case,  Kel.  42.  1  (Jfc)  Hawkins's  (Ann)  case,  O.  B. 

Hawk.  P.  C.  c.  3S.  s.  8.  1704.  1  East.  P.C.  c.  15.  s.  2.  p.  485, 

(/*)  Casey  and  Cotter  (case  of)  cited  from  MS.  Tracy  80.  and  MS. 

Kel.  62,  63,  1  Hawk.  P.  C.  c.  38.  s.  Sum. 

9.  referred  to  by  the  court,  in  giv-  (/)  1  Hale  553.  1  Hawk.  P.  C.  c. 

ing  judgment  in  Scrapie's  case,  1  38.  s.  14.    4  Black.  Coin.  227.     In 

Leach  424.  Dalt.  c.  99.  p.  253.  (later  ed.  p.  487.) 

(i)  1  Hawk.  P.  C.  c.    33.  s.  9.   4  it  is  supposed  only  to  be  larceny  in 

Black.  Com.  227.    2  East.  P.  C.  C.  the  servant ;  but,   Lord  Hale  says, 

1 9.  s.  2.  p.  485.  it  seems  to  be  burglary  in  both,  for 

1 
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And  tnis  doctrine  is  confinued  by  a  subsequent  decision. 
Two  nun  were  indicted  for  burglary;  and,  upon  the 
evidence,  it  appeared,  that  one  of  them  was  a  servant  in  the 
house  where  the  offence  was  committed;  that  in  the  night 
time  he  opened  the  street  door,  let  in  the  other  prisoner, 
and  shewed  him  the  side-board,  from  whence  the  other 
prisoner  took  the  plate  ;  that  he  then  opened  the  door,  and  let 
the  other  prisoner  out;  did  not  go  out  with  him,  but  went 
to  bed.  And  upon  these  facts  being  found  specially,  all  the 
judges  were  of  opinion,  that  both  the  prisoners  were  guilty 
of  burglary;  and  they  were  accordingly  executed.  (?w) 

;,v  servants.  It  may  be  here  mentioned,  that  in  the  case  of  a  servant  open- 

ing a  door  of  his  master's  house  for  a  felonious  purpose, 
without  any  plan  or  conspiracy  with  other  persons  to  com- 
mit a  robbery,  it  seems  to  have  been  considered,  that  the 
question  whether  such  act  will  amount  to  a  breaking  must 
depend  upon  the  point,  whether  the  door  might  have  been 
opened  by  the  servant  in  the  course  of  his  trust  and  employ- 
ment. Thus,  it  is  said,  that  if  a  servant  unlatch  a  door,  or 
turn  a  key  in  a  door  of  his  master's  house,  and  steal  pro* 
perty  out  of  the  room ;  such  opening  of  the  door,  being 
within  his  trust,  is  not  a  breaking  :  but  that  if  a  servant  break 
open  a  door,  whether  outward  or  inward,  (as  a  closet,  study, 
or  counting  house,)  and  steal  goods,  such  opening,  not  beinLr 
within  his  trust,  will  amount  to  a  breaking  of  the  house, 
either  within  the  statutes  relating  to  the  breaking  of  dwell- 
ing houses  in  the  day  time,or  within  the  law  of  burglary,  (ji) 

Of  the  enter-       With  repect  to  the  entering  necessary  to  constitute  bur- 

t^conitXte    ^ar.v  >  it  's  agreeu\  that  any,  the  least,  entry  cither  with  the 

a  burglary.      whole  or  any  part  of  the  body,  hand,  or  foot,  or  with  any 

instrument  or  weapon,  introduced  for  the  purpose  of  com- 

»f  it  be  burglary  in  the  thief,    it  (m)  Cornwal's  case,  2   Str.  881. 

must  needs  be  so  in  the  servant,       1  Hawk.  P.  C.  c.  38.  s.  14.  19  SU 

because  he  is  present  and  aiding      Tri.  (Howel)782  in  the  note. 

the  thief  to  commit  a  burglary.  (n)  2  Hale  354,  355i 
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mitting  a  felony,  x\\\\  be  sufficient,  (o)  Thus,  where  the 
prisoner,  in  the  night  time,  cut  a  hole  in  the  window- 
shutters  of  the  prosecutor's  shop,  which  was  part  of  the 
dwelling-house,  and  putting  his  hand  through  the  hole, 
took  out  watches  and  other  things,  which  hung  in  the 
shop,  within  his  reach,  it  was  holden  to  he  burglary,  (p) 
So,  if  a  thief  breaks  the  window  of  a  house  in  the  night  time, 
with  an  intent  to  steal,  and  puts  in  a  hook  or  other  engine, 
to  reach  out  goods  ;  or  puts  a  pistol  in  at  the  window  with 
intent  to  kill  ;  this  is  burglary,  though  his  hand  be  not 
within  the  window,  (q)  And,  in  a  case  where  thieves  came 
in  the  night  to  rob  A.,  who  perceiving  it  opened  his  door, 
issued  out,  and  struck  one  of  the  thieves  with  a  staff,  when 
another  of  them,  having  a  pistol  in  his  hand,  and  perceiving 
persons  in  the  entry  ready  to  interrupt  them,  put  his  pistol 
within  the  door,  over  the  threshold,  and  shot,  in  such 
manner  that  his  hand  was  over  the  threshold,  but  neither 
his  foot  nor  any  other  part  of  his  body,  it  was  adjudged  bur- 
glary by  great  advice,  (r) 

Though  it  is  admitted  that  a  person  putting  a  pistol  in  at   Discharging  a 
a   window   with    intent  to  kill,  thereby    makes  a  sufficient  fhe  outside  of 
entry,  to  constitute  a  burglary,  yet  it  has  been  questioned  the  house, 
whether  if  he  should  shoot  zcilhoitt  the  window,  and  the 
bullet  come   in,   the  entry   would    be    sufficient,  (s)    It  is, 
however,  elsewhere  laid  down,  that  to  discharge  a  loaded 
gun   into   a  house  is  a  sufficient  entry.  (7)    And  a  learned 


(o)  3  Inst.  64.   1  Hale  555.   Sum. 
80.  1  Hawk.  P.  C.  c.  38.  s.  11,   12. 

1  And.  115.  Lamb.  c.  7.  p.  2fi3. 
Fost.  108:  4  Black.  Com.  227.  1 
Bacon.  Ab.  Burgl.  (B). 

(/OGibbons'scase,  Fost.  107, 10S. 
(q)  3  Inst.  G4.  1  Hale  555,  Sum. 
80. 

(r)    1  Hale  553.     Crompt.  32  (a) 

2  East.  P.  C.  c.  15.  s.  7.  p.  490. 

(*)  1  Hale  555,  where  it  is  said  that 


this  seems  to  be  no  entry,  to  make 
a  burglary  -.  but  a  queer e  is  added. 
(i)  1  Hawk.  P.  C.  c.  38.  s.  11.; 
and  it  appears  to  have  been  ruled 
by  Lord  Ellenborough,  C.  J.  that  a 
person  discharging  a  gun  from  the 
outside  of  a  field,  into  it,  so  as  that 
the  shot  must  have  struck  the  soil, 
was  guilty  of  breaking  and  entering 
the  field.  See  Pickering  v.  Rudd, 
4  Campb.  220.  1  Stark.  R.  58. 
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writer  lms  observed,  that  it  seems  difficult  to  make  a  dis- 
tinction between  this  kind  of  implied  entry,  and  that  which 
is  effected  by  means  of  an  instrument  introduced  within  the 
window  or  threshold,  for  the  purpose  of  committing  a  felony; 
unless  it  be  that  the  one  instrument  by  which  the  entry  is 
effected  is  holden  in  the  hand,  and  the  other  discharged  from 
it  :  but  that  no  such  distinction  is  any  where  laid  down  in 
terms,  {u) 

It  annears,  however,  that  the  mere  introduction  of  an 
of  an  in-.ii  ii-  instrument,  in  the  act  of  breaking  the  house,  will  not  make 
,!;,'", .'!]''  a  sufficient  entry;  but  that  the  instrument  by  which  the 
the  house.  entry  is  effected  must  be  introduced  for  the  purpose  of  com- 
mitting a  felony.  So  that  where  a  thief  broke  a  hole  in  a 
house,  intending  to  rob  the  owner,  but  had  not  otherwise 
entered,  when  the  owner  for  fear  threw  out  his  money  to 
him,  and  he  went  off  with  it ;  the  better  opinion  appears  to 
have  been,  that  it  was  not  burglary,  (x)  In  another  case  it 
appeared  in  evidence  that  the  prisoners  had  bored  a  hole 
with  an  instrument  called  a  centre-bit  through  the  pannel  of  a 
house  door,  near  to  one  of  the  bolts  by  which  it  was  fastened; 
and  that  some  pieces  of  the  broken  pannel  were  found  with- 
inside  the  threshold  of  the  door;  but  it  did  not  appear,  that 
any  instrument  except  the  point  of  the  centre-bit,  or  that  any 
part  of  the  bodies  of  the  prisoners  had  been  withinside  the 
house,  or  that  the  aperture  made  was  large  enough  to  admit 
a  man's  hand  :  and  the  court  held  this  not  to  be  a  sufficient 
entry.  (>/) 

AVhere  a  glass  window  was  broken,  and  the  window 
opened  with  the  hand,  but  the  shutters  in  the  inside  were 
not  broken,  it  was  ruled  to  be  burglary,  but  considered  as 
going  to  the  extremity  of  the  law.  (z) 

(u)  1  East.  P.  C.  c.  15.  s.  7.  p.  P.  C.  c.  38.  s.  12.  2EastP.Cc.  15. 

490.  s.  7.  p.  491. 
(j-}  I  Bale  555,  ante  908.  note  (c)  (z)    Roberts's,  alias  Chambers's 

(y)   Hughes  and  others  (case  of)  case,  0.  B.  1702.  1  East.P.  C.  c.  15. 

0.  B.  17S5.  l  Leach  406.  1  Hawk.  s.  3.  p.  487.    It  -was  so  ruled  by 
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The  entry  need  not  be  made  on   the  same  ni^ht  as  the  Entry  need 

breaking,  though  both  must  be  done  in  the  night  time:    (a)  J^  s*n™a  e 

but  this  point  will  be  more  properly  mentioned  in  treating  nighta»the 
of  the  time  at  which  this  offence  may  be  committed. 

The  doctrine  which  has  been  laid  down,  respecting  princi-  A  breaking 
pals  in  the  second  degree,  or  aiders  and  abettors,  in  a  former  j"  0*"  L™ff 
part  of  this  work,  will  apply  to  the  case  of  burglary  ;    and  be  the  act  of 
make   the  breaking  and  entering  by  one  the  act  of  all  the  party  engaged 
party  engaged  in  the  transaction,  and  legally  present  while  ia  tlle  traI18- 
the  fact  is  committed. (b)    So  that  if  A.,  B  ,  and  C  ,  go  upon 
a  common  purpose  and  design    to  commit  a  burglary  in  the 
house   of  D.,   and   A.    only   actually  break  and  enter  the 
house,  B.  stand  near  the  door  but  do   not  enter,    and  C. 
stand  at  the  lane's  end,  orchard  gate,  &c.  to  watch,   this  will 
be  burglary  in  them  all :  and  they  are  all  in  law  principals,  (c) 

Neither  will  the  offence  be  the  less  the  act  of  the  party  Entry  and 

St<°'M  I  0°"  CI" 

from  his  having  effected  the  entry  and  the  stealing  by  fecteribv 
means  of  an  infant  under  t'ae  age  of  discretion.  Thus,  if  memsofaa 
A.,  a  man  of  full  age,  take  a  child  of  seven  or  eight  years 
old,  well  instructed  by  him  in  the  villanous  art,  as  some 
such  there  are;  and  the  child  goes  in  at  the  window,  takes 
goods  out,  and  delivers  them  to  A,,  who  carries  them  away, 
this  is  burglary  in  A.,  though  the  child  who  made  the  entry, 
be  not  guilty,  by  reason  of  his  infancy,  (d) 

II.  The  breaking  and  entering,  which  have  been  thus  de-  Of  fheman- 

.,     ,  l  i        i  •  •  i      a-        i  sion-house. 

scribed,  must  take  place  in  a  mansion,  or  dwelling-house ; 

which  latter  term  is  now  generally  adopted  in  indictments 
for  burglary.  And  in  treating  of  such  mansion,  or  dwelling- 
house,  it  will  be  proper  to  enquire,  first,  as  to  what  shall  be 

Ward,  Ch.  B.    Powis  and  Tracy,  and  inclining  to  another  opinion, 

Js.  and  the  Recorder;    and  they  no  judgment  was  given, 
thoughtthis  the  extremity  of  the  (a)  I  Hale 551.  4 Black.  Com.  226. 

law :    and,   on  a  subsequent  con-  Q>)  Ante  30. 

ference    with    the    other    Judges,  (c)  1  Hale  555. 

Holt  C.  J.  and  Powell  J.  doubting,  (d)  1  Hale  555,  556. 
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bo  considered  ;  secondly,  how  far  it  must  be  inhabited;  and, 
thirdly,  as  to  the  person  to  be  deemed  the  owner  of  it;  for 
the  ownership  must  be  correctly  stated  in  the  indictment. 

What  shall  be  Every  house  for  the  dwelling  and  habitation  of  man  is 
i  -  reda  taken  to  be  a  mansion-hou  e  in  which  burglary  maybe  com- 
JU'u™  mitt   d.(e)       v  ■■■!  a  portion  only  of  a  building  may  come 

under  i;ih  description.     Thus  where,  upon  an  indictment 
for  burglary,   it  appeared  that  the  prosecutor  rented  only 
certain  rooms  of  a  house,  namely,   a  shop  and  parlour,   in 
which  th(>  burglary  was  committed,  but  that  the  owner  did 
not  inhabit  any  part  of  the  house,  and  only   occupied   the 
cellar,    it  was  holden  that  the  shop  and  parlour  were  to  be 
considered  as  the  mansion-house  of  the  prosccutor.( /*)    And 
bi  ts  of  chambers,  in  a  college,  or  an  inn  of  court,  are  to  all 
purposes  considered  as  distinct  dwelling-  bouses;  being  often 
held  under  distinct  titles,  and,  in  their  nature  and  manner 
of  occupation,  as  unconnected  with  each  other,  as   if  they 
were  under  .separate  roofs,  (g)    A  loft,  situated  ever  a  coach? 
house  and  stables,   in  a  public  mens,   and   converted   into 
lodging  rooms,  lias  also  been  holden  to  be  a  dwelling-house, 
It  appeared  that  the  prosecutor,   who  was  coachman  to  a 
lady,  rented  the  rooms  at  a  yearly  rent;    but  that  he  had 
never  paid  any  rent ;  and  that  the  rooms  were  not  rated  in 
the  parish  books  as  dwelling  houses,  but  as  appurtenances  to 
coach-house  and   stables:  that   the  way  to  the  coach- 
house  and  stables  was  down  a  passage,  out  of  the   public 
Inews,  to  a  staircase  which  led  to  these  rooms,  and  the  en- 
trance to   which  staircase  was  through   a  door,   which  was 
never  fastened,  but  that  there  was  a  door  at  the  top  of  the 
staircase  to  the  rooms  which  was  locked  at  night,  and  was 
broken  by    the  prisoner.     It  was  contended,  on  behalf  of 

I  lost  64.  the ownership  of  the mansion-house. 
(f)  Rogers's  case,  l  Leach  8°,  (g)  1  Hale  522.  556.     l  Hawk. 

42W.  2  Bast  P.C.c.  I  Vs.  19.   The  P.  C.  c.  38.  s.  IS.  Evans  and  Fynche 

points  respecting   different    man-  (case  of ).  Cro.  Car.  473.    4  Black. 

lions   in    the  same  house  v.  ill  he  Com.  252.   2  East.  P.  C.  c.  15.  s,  17. 

considered  presently,  in  treating  of  p.  505. 
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the  prisoner,  that  these  rooms,  which  probably  were  originally 
intended  as  mere  hay-lofts,  did  not,  in  contemplation  of  law, 
form  such  mansions,  or  dwelling-houses,  as  to  become  the 
subject  of  burglary  :  but  the  objection  was  overruled  by  the 
court,  who  thought  that  the  circumstance  of  these  rooms 
being  situated  over  the  coach-house  and  stables  would  not 
alter  the  nature  of  the  case  ;  and  that  they  were  to  all  intents 
and  purposes  the  habitation  and  domicile  of  the  prosecutor 
and  his  family.(A)  Burglary,  however,  cannot  be  committed 
by  breaking  into  any  inclosed  ground,  or  any  booth,  or  tent, 
erected  in  a  market,  or  fair,  though  the  owner  may  lodge 
therein ;  for  the  law  regards  thus  highly  nothing  but  per- 
manent edifices  ;  and  the  lodging  of  the  owner  in  so  frail  a 
tenement  no  more  makes  it  burglary  to  break  it  open  than 
it  would  be  to  uncover  a  tilted  waggon,  in  the  same  cir^ 
cumstances.  (f) 

The  mansion-house  not  only  includes  the  dwelling-house,  Buildings, 
but  also  the  outhouses,  such  as  warehouses,  barns,  stables,  °uthouses; 

3  '  '    &c.  parcel  <>l 

cowhouses,  or  dairy-houses,  though  not  under  the  same  roof,  the  mansiou- 
or  joining  contiguous  to  the  dwelling-house,  provided  thoy 
are  parcel  thereof,  (k)     The  material  question,  therefore, 
upon  this  subject,  respecting  such  outhouses,  will  be  whether 
they  are  or  are  not  parcel  of  the  dwelling-house. 

It  is  clear  that  any  outhouse,  within  the  curtilage,  or 
same  common  fence,  as  the   mansion  itself,  must  be  con- 

(h)   Turner's  case,  0.  B.    1784,  had  judgment  for  stealing  to  the 

cor.  Gould  and  Buller,  Js.;  and  value  of  forty  shillings  out  of  the 

Perryn,  B.     1  Leach  305.    2  East.  dwelling-house. 
P.  C.  c.  15.  s.  9.  p.  492.      Mr.  J.  (£)  1  Hale  557.     1  Hawk.  P.  C. 

Buller  did  not  give  any  opinion;  c  38.  s.  35.  4 Black.  Cora.  226.  As 

hut  said  he  would  save  the  case  for  to  robbing  in  any  booth,  or  tent, 

the  opinion  of  the  judges,  who  af-  in  any  fair,  or  market,  see  post, 

terwards  considered  of  the  case,  Chap.  III. 

and  were  of  opinion  that  this  was  (fc)   3  Inst.  64.       1  Hale    558. 

a  dwelling-house;  and  the  prisoner,  Sum.  82.      1   Hawk.   P.  C.  c.  38 

who  had  been  acquitted  of  break-  s.  21.     4  Black.  Cora.  225, 
ing  and  entering  in  the  night  time, 

3  N 
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sidercd  as  parcrl  of  the  mansion ;  for  the  capital  house  protects 
and  privileges  all  its  branch.es  and  appurtenants,  if  within 
the  curtilage,  or  homestall.  (/)  And  though  there  be  no 
common  inclosure,  or  curtilage,  yet,  if  the  outhouses  adjoin 
the  dwelling-bouse,  and  be  occupied  as  parcel  thereof,  they 
mn\  •-till  be  considered  as  parts  of  the  mansion.  Thus,  it 
was  holden  that  the  breaking  and  entering  in  the  night  time 
into  a  bakehouse,  eight  or  nine  yards  distant  from  the  dwell- 
ing-house, with  only  a  pale  reaching  between  them,  was 
burglary.  (771)  And  in  a  case  where  it  appeared  that  the  pro- 
secutor, a  farmer,  had  a  dwelling-house,  in  which  he  lived, 
a  stable,  a  cottage,  a  cowhouse,  and  barn,  all  in  one  range 
of  building,  in  the  order  mentioned,  and  under  one  roof,  but 
not  inclosed  by  any  wall  or  court-yard,  and  having  no  com- 
munication from  either  to  the  other  within ;  and  that  the 
burglary  charged  was  committed  in  the  barn  ;  the  conviction 
of  the  prisoner  was  holden  right  by  the  judges,  upon  a  con- 
ference, on  the  ground  that  the  barn,  which  was  under  the 
same  roof,  was  parcel  of  and  enjoyed  with  the  dwelling- 
house.  (71)  In  this  case  the  cottage  was  occupied  by  a  ser- 
vant of  the  prosecutor,  who  paid  no  rent;  only  an  abatement 
was  made  in  his  wages,  on  account  of  his  family  being  to 
reside  in  the  cottage:  and  though  the  judges  held  (with  the 
exception  of  Buller,  J.  who  doubted)  that  this  amounted 
only  to  a  licence  to  the  servant  to  lodge  in  the  cottage,  and 
not  to  a  letting  of  it  to  him  ;  yet,  many  of  them  inclined  to 
the  opinion  that  even  if  there  had  been  a  demise  of  the  cot- 
tage to  the  servant,  the  barn  would  still  have  continued  part 
of  the  prosecutor's  dwelling-house,  in  point  of  law.  (o) 

Building!,  Where  the  outhouse  is  at  all  separated  from  the  dwelling- 

outbouie*,        house,  and  not  within  the  same  curtilage,  or  common  fence, 

i\  (  .  not  pari  1 1    ,  *    '  * 

<.f  the  man-      '*  Will  not  be  protected  by  the  mere  circumstance  of  its  being 
lion-home. 

(/)  1  Hale  553,  9.      1  Hawk.  P.O.  (n)Browu's  case,  A>»t>azs/fc Sum. 

c.M.  4,26,     4  Black.  Cora.  225.    2  Ass.  1787,  cor.  Wilson,  J.     2  East. 

East.  P.  C.  c.  15.  s.  10.  p.  493.  1\  C.  C.  15.  s.  10.  p.  493. 

(m)  Castle's  case,  1  Hale  558.    1  (0)  2  East.  P.  C.  c.  15.  f.  14.  p. 

Hawk.  P.  C.  c.  38.  J.  24.  5Q2. 
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in  the  occupation  of  the  owner  of  the  dwelling-house;  but 
in  such  case  the  fact  of  its  being  parcel  of  the  dwelling- 
house,  or  not,  is  one  which  should  be  found  by  the  jury  upon 
the  evidence  submitted  to  them.  Thus,  where  a  special 
verdict  stated  that  the  prisoner  broke  and  entered,  in  the 
night  time,  an  outhouse  in  the  possession  of  one  George 
Shore,  and  occupied  by  him  with  his  dwelling-house^  and 
separated  therefrom  by  an  open  passage,  eight  feet  wida, 
with  intent  to  commit  a  felony  ;  and  that  the  outhouse  was 
not  connected  with  the  dwelling-house  by  any  fence  inclos- 
ing them  both;  the  judges  were  unanimously  of  opinion 
that,  from  the  manner  in  which  the  jury  had  found  the  facts, 
it  was  impossible  to  consider  this  outhouse  as  part  of  the 
dwelling-house;  and  that  the  jury  should  have  found  it  par- 
cel of  the  dweiling-house,  if  it  were  so.  (p)  Therefore,  how- 
ever near  the  outhouse  may  be  to  the  dwelling-house,  it  will 
not  be  protected,  unless  it  be  parcel  of  the  dwelling-house, 
and  be  so  found  ;  and  if  the  outhouse  be  far  remote  from 
the  dwelling-house,  so  as  not  reasonably  to  be  esteemed 
parcel  of  it,  as  if  it  stand  a  bow-shot  off,  and  not  within  or 
near  the  curtilage,  it  is  clearly  no  part  of  the  mansion-house, 
and  the  breaking  of  it  is  not  burglary,  (q) 

It  was  holden,  in  a  modern  case,  that  burglary  could  not   Eggington's 
,,,,..  ,     -i  ,.  i    n       case.     Held, 

be  committed  by  breaking  into  a  centre  building,  used  for  that  burglary 

purposes  of  trade,   but  having  no  internal  communication  could  not  be 
r      i  CT  committed 

with  the  dwelling  houses  which  formed  the  wings.       The  by  breaking 

building  was  stated,   in  the  first  count  of  the  indictment,  as  ^J^^ 

the  dwelling-house  of  M.  R.   Boulton ;    in  the  second,   as  for  purposes 

_  _   ,       __      ,  ,  .       ,      ,,  .    ,  ,,       of  trade,  but 

the  dwelling-house  of  John  Bush;  and  in  tne  third,  as  the  having  no 

dwelling-house  of  William  Nelson.     It  appeared,  upon  the  communicar 

°  *  *  i         -1    I-  t,0n  Wlt''    tne 

evidence,  that  the  place  broken  into  was  a  centre  building,  dwelling- 
having  two  wings;  that  in  such  centre  building  an  extensive  J^^Ute* 
business  was  carried  on,  relating  to  different  manufactories,  wings. 
in  which  one  Matthew  Boulton  was  concerned  with  M.  R. 
Boulton,  William  Nelson,  and  several  other  persons;  and 

(p)  Garland's  case.    1  Leach  144.  (q)  1   Hale  559.     1  Leach  144, 

2  East.  P.  C.  C.  15.  8.  10.  p.  493.  note  (a). 

3N  2 
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al«o  relating  to  two  other  manufactories,  in  which  Matthew 
Boulton  was  concerned  on  his  own  account :  that  in  part  of 
onr  oi  the  wings  was  the  dwelling-house  of  M.  R.  Boulton; 
and  in  the  other  part  of  the  same  wing  the  dwelling-house 
of  John  Bush,  mentioned  in  the  second  count  of  the  indict- 
ment,  \\ho   was   a    workman   of   Matthew   Boulton's  ;  but 
that  neither  of  such  dwelling-houses  had  any  internal  com- 
munication with  the  centre  building,  except  only,  in  the  one 
occupied  by  John  Bush,  a  window  which  looked  into  a  pass- 
age  that   ran  the  whole  length  of  the  centre  building  ;  and 
that  in  the  other  wing  was  the  dwelling-house  of  William 
Nelson,  which  also  had  no  internal  communication  with  the 
centre  building.     It  also  appeared  that  in  the  front  of  this 
building  there  was  a  terrace  or  front  yard,  fenced  round   in 
different  ways,  and,  at  the  end  of  the  pile  of  building,  by  a 
wall,  with  gates  for  horses  and  carriages,  and  a  door  for 
foot  passengers  :  that  the  prisoners  entered  by  a  door  in  the 
front  yard,  through  which  they  went  along  the  front  of  the 
building,  and  round  it  into  another  yard  behind  it,  called 
the  middle  yard  ;  from  thence,  through  a  door  which  had 
been  left  open,  up  a  staircase  in  the  centre  building,  where 
they  broke  open  some  of  the  rooms ;  having  so  entered  the 
premises,  by  the  assistance  of  a  servant  of  Matthew  Boulton's, 
who  acted  as  an  accomplice  for  the  purpose  of  effecting  the 
apprehension  of  the  prisoners.     Upon   this  case  being  re- 
served for  the  consideration  of  the  judges,  they  all  agreed 
that  the  prisoners   were   not  guilty   of  burglary;  and   the 
grounds  upon   which  they  so  decided  are    stated    to   have 
been  that  the  centre   building,    being    a   place   for   carry- 
ing on  a  variety  of  trades,  and  having  no  internal  communis 
cation  with  the  adjoining  houses,  could  not  be  considered 
a?  part  of  any  dwelling-house;  and  that  it  was  not  to  be 
considered  as  under  the  same  roof  as  the  houses  adjoining, 
though  the  roof  of  it  had  a  connexion  with  the  roofs  of  the 
bouses,  (r) 


(r)  Ep-ington  and  others  (case      c.  15.  s.  10.  p.  494.     2  Bos.  &  Pul. 
of),  2  Leach  913.      2  East.  P.  C.      508. 
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In  some  cases  a  part  of  a  mansion-house  may  be  so  severed  A.  part  of  a 
from  the  rest,  by  being  let  to  a  tenant,  as  to  be  no  longer  a  so  gevered 
place  in  which  burglary  can  be  committed.     Thus,  though  *rom  the  rest 

.  as  no  longer 

a  shop  may  be,  and  usually  is,  a  parcel  of  the  dwelling-house  to  be  a  place 
to  which  it  is  attached ;  yet  if  the  owner  of  the  dwelling-  "] which  l,)ur" 
house  let  the  shop  to  a  tenant  who  occupies  it  by  means  of  committed. 
a  different  entrance   from  that  belonging  to  the  dwelling- 
house,  and  carries  on  his  business  in  it,  but  never  sleeps 
there,  it  is  not  a  place  in  which  burglary  can  be  committed  ; 
for  it  is  not  parcel  of  the  dwelling-house  of  the  owner,  who 
occupies  the  other  part,  being  so  severed  by  lease  ;  nor  is  it 
the  dwelling-house  of  the  lessee,  when  neither  he  nor  any 
of  his  family  ever  sleep  there,  (s)    Though,  if  the  lessee,  or 
his  servant,  should  usually  or  often  lodge  in  the  shop  at 
night,  it   would  then  be  the  mansion  or  dwelling-house  of 
such  lessee,  in  which  burglary  might  be  committed.  (0 

A  case  has  been  put,  whether  if  the  owner  and  occupier 
of  a  dwelling-house  should  let  a  part  of  it,  namely,  a  chamber 
and  a  cellar,  to  a  tenant,  the  only  passage  to  the  cellar  being 
out  of  the  street,  and  the  cellar  should  be  broken  open  in 
the  night,  it  would  be  burglary :  and  it  has  been  supposed 
that  it  would  not,  on  the  ground  that  the  cellar  must  be 
considered  as  severed  by  the  lease,  and  has  no  communica- 
tion with  the  rest  of  the  house,  (w)  Upon  this,  however,  it 
has  been  justly  observed,  that  the  cellar  would  be  no  more 
severed  from  the  house  by  the  lease  than  the  chamber,  in 
which  a  burglary  might  be  committed,  and  laid  to  be  in  the 
mansion  of  the  owner  and  occupier  of  the  dwelling-house, 
there  being  but  one  common  entrance  to  him  and  the  lodger. 
But  it  is  admitted,  that  if  the  cellar  alone  were  let,  clearly 
no  burglary  could  be  committed  in  it.  (x)  And  the  doc- 
trine thus  advanced,  appears  to  be  fully  supported  by  the 
following  case. 

(s)  1   Hale  557,  558.     Kei.  83,  («)  Kel.  83,  84. 

84.     4  Black.  Com.  225,  226.     2  (*)  2  East.  P.  C.  c.  15.  s.  20.  p. 

East.  P.  C.  c.  15.  s.  20.  p.  507.  507, 

(0  1  Hale  558. 
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Case  of  Gib-         One  Thomas  Smith  was  the  owner  of  a  house  in  which  he 
!)°thers"    A       resided  himself,  and  to  which  there  was  a   shop  adjoining, 

shop  adjoin-     builtcloseto  the  house.  There  was  no  internal  communication 
in?  to  a  house,   .  ,     ,  ,  ,        .     .      . 

but  lei  with      between  the  house  and  the  shop  ;  no  person  slept  in  the  shop; 

and  the  only  door  to  the  shop  was  in  the  court-yard  before  the 

rooms  ot  the  J  l  * 

house  to  a  to-  house  and  the  shop;  the  court-yard  being  inclosed  by  a  brick- 

toart  of  the  w*Uj  three  feet  high,   including  both  the  house  and  shop, 

dwelling-  Thomas  Smith  let  the  shop,  together  with  some  apartments 

der  the  same  'n  t',e  house,  to  John  Hill,  from  year  to  year,  at  the  yearly 

roof  and  with-  ren{  0f  sjx  ffUjneas<     There  was  only  one  common  door  to 

in  the  curti-  ° 

lage,although  the  house,  which  communicated  as  well  with  the  apartments 

then-  be  do      reserve(]  to  himself  by  Smith,  as  with  those  which  he  let  to 

internal  com-  J  ' 

munication,      Hill.     In  the  brick  wall,  which  included  both  the  house  and 
no  person         shop,  next  to  the  road,  was   a  gate  or  wicket  fastened  by 

sleep  in  the      a  latch,  which  served  as  a  communication  to  both  house  and 

shop.    A  liter, 

if  such  shop      shop.     The  burglary  was  committed   in  the   shop.     Upon 

tse,f  this  evidence  it  was  objected,  by  the  counsel  for  the  prisoners, 

to  a  person  *>  '    J  r  ' 

who  does  not  that  the  shop  could  not  be  considered  as  the  dwelling-house 
P  C1D-  of  Thomas  Smith,  as  laid  in  the  indictment;  and  in  conse- 
quence of  such  objection  the  judgment  upon  the  prisoners 
was  respited  until  the  point  could  be  submitted  to  the  twelve 
judges.  The  case  was  afterwards  considered  by  them;  and 
they  were  unanimously  of  opinion,  that  the  indictment  was 
well  laid  in  describing  the  shop  to  be  the  dwelling-house  of 
Smith,  who  inhabited  in  one  part ;  and  that  the  shop,  being 
let  with  a  part  of  the  house  inhabited  by  Hill,  was  still  to  be 
considered  as  part  of  the  dwelling-house  of  Smith,  being 
within  the  same  building,  under  the  same  roof,  and  having 
only  one  door  of  communication  ;  especially  as  it  was  within 
one  curtilage  or  fence,  although  there  was  no  internal  com- 
munication between  them.  But  it  was  admitted,  that  if  the 
shop  had  been  let  by  itself,  Hill  not  living  therein,  burglary 
could  not  have  been  committed  in  it,  for  then  it  would  have 
been  severed  from  the  house,  (i/) 

1 1  seems  that        It  has  been  raid,  that  if  a  man  takes  a  lease  of  a  dwell- 

(y)  Gibson,  Mutton,  and  Wiggs,      P.  C.  c.  15.  s.  20.  p.  508.     And  see 
(case  of),  1   Leach  357.    2  East.      2  Leach  918. 
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ing-house  from  A.  and  of  a  barn  from  B.,  such  barn  would  aaout-house 

be  no  parcel  of  the  dwelling-house,  and  not  therefore  a  place  prevented 

in  which  burglary  could  be  committed  ;  (z)  a  position  which  from  beinS 

would  seem  to  lead  to  the  inference,  that  no  outhouse,  holden  SweUing- 

under  a  distinct  title  from  the   dwelling-house,  can  be  the  !*0.use  by 

w  i-  u        i  -r.  .,  •     •     ,  ,  be,nS  holden 

subject  ot  burglary.     But  upon  this  it  has   been  observed,   underadis- 

that  the  circumstance  of  an  out-building  being  enjoyed  by  tmctt,tle- 
the  occupier  under  a  different  title  from  his  dwelling-house, 
seems  a  very  unsatisfactory  reason  of  itself  for  excluding  it 
from  the  same  protection,  if  it  be  within  the  curtilage,  or 
under  the  same  roof,  and  actually  enjoyed  as  parcel  of  the 
dwelling-house  in  point  of  fact,  and  under  such  circum- 
stances as  would,  apart  from  the  difference  of  title,  consti- 
tute it  parcel  of  the  mansion  in  point  of  law.  (a) 

The  next  question  relating  to  the  mansion-house  is,  how   Oftheinhabi- 
far  it  must  be  inhabited?  ancy' 

It  appears  to  be  well  settled,  that  unless  the  owner  has  Cases  where 
taken  possession  of  the  house  by  inhabiting  it  personally,  or  notbT"utS 
by  some  one  of  his  family,  it  will  not  have  become  his  dwell-  inhabit 
ing-house  in  the  proper  meaning  of  the  word,  as  applied 
to  the  offence  of  burglary.     There  are  several  cases  to  this 
effect,    which   sufficiently  overrule  any  different  opinions 
which  may  have  been  formerly  entertained,  (b) 


A  Mr.  Smith  having  purchased  a  house  with  an  intention  Case  of  Lyons 
.,..,,  ,  .         .,  r  *  •     r       -i.  i    and  Miller. 

to  reside  in  it,  had  moved  into  it  some  or  his  turniture  and 

effects,  to  the  value  of  about  ten  pounds;  the  house  was  put 
under  the  care  of  a  carpenter  for  the  purpose  of  being  re- 
paired ;  and  Mr.  Smith  had  not  himself  entered  into  the  oc- 

(z)  1  Hale  559.  yet  lodged  in,  is  one  in  which  bur- 

(a)  2  East.  P.  C.c.  15.  s.  10.  p.  494.  glary  may    be    committed.     The 

(b)  In  1  Hawk.  P.C.  c.  38.  s.  IS.  point  is  mentioned  in  Kel.  46.  but 
it  is  said  that  a  house  which  one  not  as  having  been  decided,  ideo 
has  hired  to  live  in  and  brought  quarc  legem  being  subjoined, 
part  of  his  goods  into,  but  has  not 
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eupation  of  any  part  of  it,  nor  did  any  part  of  his  family, 
nor  any  person  whatever,  sleep  therein.  While  the  house 
was  in  tlii-  situation,  it  was  broken  open  in  the  night-time  ; 
and,  upon  a  case  reserved  for  the  consideration  of  the 
judges,  they  were  of  opinion  that  it  could  not  be  considered 
i  dwelling-house,  being  entirely  uninhabited;  and  that 
therefore  there  could  be  no  burglary,  (c) 

Hallard  scasc.  So  where  the  tenant  of  a  house,  when  the  former  tenant 
had  quitted,  put  all  his  furniture  into  it,  and  frequently 
went  thither  in  the  day-time,  but  neither  himself,  nor  any 
of  his  family,  had  ever  slept  there ;  it  was  ruled  that  bur- 
glary could  not  be  committed  therein,  (d) 

And  though  persons  sleep  in  a  house  thus  situated  ;  yet, 
if  they  are  not  of  the  family  of  the  owner,  it  will  still  not  be 
a  dwelling-house  in  which  burglary  can  be  committed. 

Fuller's  case.  Thus,  where  the  prisoner  was  indicted  for  a  burglary  in 
the  dwelling-house  of  a  Mr.  Holland,  and  it  appeared  in 
evidence  that  the  house  was. newly  built  and  finished  in 
every  respect  except  the  painting,  glazing,  and  the  flooring  of 
one  garret ;  that  a  workman,  who  was  constantly  employed 


(c)  Lyons  and  Miller  (case  of), 
l  Leach  185.  The  case  is  rather 
differently  reported  in  2  East.  P.  C. 
c.  I  V  s.  1 1 .  p.496.  where  it  is  stated 
thai  no  goods  were  in  the  house  at 
Hie  time  it  was  broken  open,  and 
that  the  judges  were  therefore  also 
of  opinion  thai  it  was  no  burglary, 
ise,  as  the  indictment  charged 
an  intent  to  steal,  il  unit    mean  to 

steal  the  goods  then  and  there 
being,  and  that,  nothing  being  in 
the  bouse,  nothing  could  be  stolen: 
but  it  is  also  further  stated,  that 
it  seemed  to  be  the  sense  of  the 


judges,  and  Eyre,  B.  declared  it 
to  be  his  opinion,  that  although 
some  goods  might  have  been  put 
into  the  house,  yet,  if  neither  the 
party  nor  any  of  his  family  had  in- 
habited it,  it  would  not  be  a  man- 
sion-house in  which  burglary  could 
be  committed. 

(d)  Hallard's  case,  cor.  Buller,  J. 
Exeter,  Spr.  Assiz.  1796.  2  East. 
P.  C.  c.  15.  s.  12.  p.  498.  2  Leach 
701.  note  (a),  and  S.  P.  Thomp- 
son's case,  cor.  Grose,  J.  Kingston 
Spr.  Ass.  1796,  2  East.  ibid.  2  Leach 
771. 
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by  Mr.  Holland,  slept  in  it  for  the  purpose  of  protecting 
it,  but  that  no  part  of  Mr.  Holland's  domestic  family  had 
taken  possession  of  it ;  the  court  held,  that  it  was  not  the 
dwelling-house  of  Mr.  Holland,  (e) 

So  in  a  case,  where  it  appeared  that  the  prosecutor  had  Harris's  case, 
lately  taken  the  house  which  was  broken  open  ;  that  he  him- 
self had  never  slept  there,  nor  any  of  his  family  ;  but  that 
on  the  night  in  which  it  was  so  broken,  and  for  six  nights 
before,  he  had  procured  two  hair-dressers^  who  were  not  in 
any  situation  of  servitude  to  him,  to  sleep  there  for  the  pur- 
pose of  taking  care  of  his  goods  and  merchandize,  which 
were  deposited  therein  ;  the  court  was  of  opinion  that  the 
house  could  not,  in  contemplation  of  law,  be  considered  as 
the  dwelling-house  of  the  prosecutor.  (/) 

Where  the  owner  of  the  house  has  no  intention  of  going  Where  the 

.  owner  puts  a 

to  reside  in  it  himself,  and  merely  puts  some  person  to  sleep  person  to 

there   at  nights   till  he  can  get  a  tenant,  the  same  rule  is  jjjjjj  ,n  Jhe 

established  ;  and  the  house,  under  such  circumstances,  can-  nights,  till  he 

not  be  considered  as  the  dwelling-house  of  the  owner.  Txai. 

This  point  arose  upon  an  indictment  for  stealing  goods  to  Davies's  case. 
the  value  of  forty  shillings  in  the  dwelling-house .  (g)  Upon 
the  evidence,  it  appeared  that  Mr.  Pearce  was  a  brewer 
living  in  Millbank-street,  and  owner  of  a  public-house  in 
Palace-yard,  in  which  the  offence  was  committed.  The 
house  was,  at  the  time  of  the  offence,  shut  up,  and  in  the 
day  time  entirely  uninhabited  ;  but  a  servant  of  Mr.  Pearce's 
was  put  to  sleep  in  it  at  night,  for  the  protection  of  the 
goods,  until  some  other  publican  should  take  possession  of 
it.  There  were  in  the  house  a  number  of  beds,  chairs,  and 
other  articles  of  furniture,  which  Mr.  Pearce  had  purchased 
of  the  former  tenant,  with  a  view  to  accommodate  the  person 

(*)  Fullers  case,  0.  B.  17S2, cor.  car.  the  Recorder,  2  Leach  701.   2 

the  Recorder,  2  East.  P.  C.  c.  15.  East.  P.  C.  c.  15.  s.  12.  p.  49S. 

».  18.  p.  498.     1  Leach  187.  (g)  Under  the  provisions  of  12 

(/)  Harris's  case,   0.  B.  1795,  Aame,  c.  7. 
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to  whom  he  might  let  it,  but  with  no  intention  of  residing 
in  the  house  himself,  either  personally,  or  by  means  of  any 
of  his  servants.  The  prisoner  was  found  guilty  of  the  whole 
charge  stated  in  the  indictment :  but  the  point  being  saved 
for  the  opinion  of  the  Judges,  they  were  of  opinion  that  the 
conviction,  as  to  the  capital  part  of  it,  was  wrong;  that  as 
Mr.  Pearce  never  intended  to  inhabit  the  house,  it  could 
not,  in  contemplation  of  law,  be  considered  as  his  dwelling- 
house  ;  and  that  it  would  have  been  no  burglary  if  the  house 
had  been  broken  in  the  night.  (//) 


A  house  will 
not  cease  to 
be  the  dwell- 
ing-house of 
its  owner,  on 
account  of  his 
occasional 
or  temporary 
absence. 


When  the  owner  of  the  house  has  once  entered  upon  the 
possession  and  occupation  of  it,  by  himself  or  by  some  of  his 
family,  it  will  not  cease  to  be  his  dwelling-house  on  account 
of  any  occasional  or  temporary  absence ;  even  though  no 
person  be  left  in  it.  (i)  Thus,  if  A.  have  a  dwelling-house, 
and  upon  occasion  he  and  all  his  family  be  absent  for  a  night 
or  more,  burglary  may  be  committed  in  their  absence  ;  and, 
so  if  A.  have  two  mansion-houses,  and  be  sometimes  with 
his  family  at  one,  and  sometimes  at  the  other,  the  breach 
of  one  of  them  in  the  night  time,  in  the  absence  of  his  fa- 
mily, will  be  burglary,  (k)  Also,  if  A.  have  a  chamber  in  a 
college,  or  inn  of  court,  where  he  usually  lodges  in  term 
time  ;  and,  in  his  absence  in  the  vacation,  the  chamber  be 
broken  open,  the  same  rule  will  apply.  (/) 


Case  of  Mur-         The  following  case  was  decided  in  conformity  with  these 
liJ  '  principles.     The  owner  of  a  house  in  Westminster,  in  which 

he  dwelt,  took  a  journey  into  Cornwall,  with  intent  to 
return ;  and  sent  his  wife  and  family  out  of  town,  and  left 
the  key  with  a  friend  to  look  after  the  house ;  and,  after  he 
had  been  gone  a  month,  no  person  being  in  the  house,  it  was 


(ft)  Davies's,  alias  Silk"s  ease,  2 
Leach  876.  2  East.  P.  C.  c.  15.  s. 
12.  p.  499.  The  prisoner  was  in 
consequence  recommended  to  mer- 
cy on  condition  of  transportation, 
which  might  have  been  his  punish- 


ment if  be  had  been  found  guilty 
of  simple  larceny  only. 

(*)  Fost.  77.  1  Hale  556.  3  Inst . 
64.     1  Bac.  Ab.  Burglary,  (E.) 

(Ar)  1  Hale  556.     Sum.  82. 

(0  Id.  Ibid. 
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broken  open  in  the  night,  and  robbed.  A  month  afterwards, 
the  owner  returned  with  his  family,  and  again  inhabited 
there.     This  breaking  was  holden  to  be  burglary,  (m) 

But  in  cases  of  this  kind,  there  must  be  an  intention  on  Buttheremust 
„,,  l-i  •  „     be  animus  re- 

the  part  of  the  owner  to  return  to  his  house,  animus  rever-  ^^^nthe 
tendi ;    for  if  the  owner  has  quitted  without  any  intention  order, 
of  returning,   the  breaking  of  a  house  so  left  will  not  be 
burglary.  («) 

The  prisoners  were  indicted  for  a  burglary  in  the  dwelling-  NutbrownV 
house  of  a  Mr.  Fakney,  and  stealing  divers  goods.  It  appeared 
by  Mr.  Fakney's  evidence,  that  he  made  use  of  the  house 
in  question,  which  was  situated  at  Hackney,  as  a  country- 
house,  in   the   summer  time,  his  chief  residence   being   in 
London  :    that,  about  the  end  of  the  summer  before  the 
offence  was  committed,  he  removed  with  his  whole  family  to 
London,  and  brought  away  a  considerable  part  of  his  goods; 
and  that  in  the  November  following  his  house  was  broken 
open,    and   in  part  rifled ;    upon    which   he   removed   the 
remainder  of  his  household  furniture,  except  a  clock,  and  a 
few  old  bedsteads,  and  some  lumber  of  very  little  value; 
leaving  no  bed  or  kitchen  furniture,  nor  any  thing  else  for 
the  accommodation  of  a  family.     Being  asked  whether,   at 
the  time  he  so  disfurnished  his  house,  he  had  any  intention 
of  returning  to  reside  there,    he  declared,  that  he  had  not 
come  to  any  settled  resolution,  whether  to  return  or  not; 
but  was  rather  inclined  totally  to  quit  the  house,  and  to  let 
it  for  the  remainder  of  his  term.     The  facts  charged  were 
sufficiently  proved  against  the  prisoners  ;  but  the  court  was 
of  opinion,  that  the   prosecutor  having  left  his  house,  and 
disfurnished   it   in  the  manner   before  mentioned,  without 
any  settled   resolution  of  returning,  but  rather  inclining  to 
the   contrary;    the   house   could  not,  under  these  circum- 

(m)  Murray  and  Harris,  (case  of)  as  a  case  upou  a  burglary  in  the 

O.B.  10  W.  3.  2  East.  P.  C.  c.  15.  s.  house  of  Mr.  Nicholls. 
11.  p.  496,  cited  also  in  Fost.  77,  (n)  Fost.  77.    4  Black.  Com.  225. 

from  MS.  Denton    and    Chappie, 
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stances,  be  deemed  his  dwelling-house  at  the  time  the  fact 
was  committed  ;  and  accordingly  directed  the  jury  to  acquit 
the  prisoners  of  the  burglary  :  which  they  did,  but  found 
them  guilty  of  felony,  in  stealing  the  clock,  &c.  (o) 

Inhabitancy  It  seems  that  the  mere  casual  use  of  a  tenement  asa  lodging, 

merely  casual,  ,  ,  .... 

or  for  some       or  the  using   it   only    upon    some  particular  occasions,  will 

l,:",u"l;tr  .,,    not  be  such  an  inhabitancy  as  will  constitute  it  a  dwelling- 
purpose,  will  J  , 
notbesuffi-      house   in  which  burglary  can   be  committed,  (p)     Thus,  it 

was  agreed  by  all  the  judges,  that  the  fact  of  a  servant  having 
slept  in  a  barn,  on  the  night  in  which  it  was  broken  open,  and 
for  several  nights  before,  he  being  put  there  for  the  purpose 
of  watching  thieves,  made  no  sort  of  difference  in  the  ques- 
tion, whether  the  offence  was  burglary  or  not.  (q)  And  the 
circumstance  of  a  porter  lying  in  a  warehouse,  to  watch  goods, 
which  is  only  for  a  particular  purpose,  does  not  make  it  a 
dwelling-house,  (r)  The  question,  therefore,  respecting  bur- 
glary in  such  barn  or  warehouse  will  remain,  just  as  if  no 
person  had  slept  in  them,  to  be  disposed  of  by  the  principles 
which  have  been  before  discussed,  as  to  their  being  or  not 
being  parcel  of  the  mansion  or  dwelling-house,  (s) 

Qu.  asto  the        A  point  of  some  nicety  arises  in  the  case  of  an  executor 

'  "' ;m  ('x"  •  • 

ccutor  put-      putting  servants  into  the  house  of  his  testator,  but  not  going 

servants     to  jjve  there  himself.     A  case  of  this  kind  occurred,  which  is 
in!  o  the  house  t       t  ' 

ofhis testator,  thus  stated.     A.  died  in  his  house,  and  B.  his  executor  put 

tolive  ufere8   scrvants  *nto  '*?  wno  lodged  in  it,  and  were  on  board  wages; 

himself.  but  B.  never  lodged  there  himself:  and  upon  an  indictment 

for  burglary,  the  question  was,  whether  this  might  be  called 
the  mansion-house  of  B.  The  court  inclined  to  think  it  might, 
because  the  servants  lived  there,  (t)     It  was  not  necessary  to 

(o)  Nuthrown's  (John  ami  Miles)  ten  of  the  Judges,  cited  from  Lord 

■"■  po»t-  7ti>  77-  Kings  MS.  96.  and  Serjeant  Fos- 

Bast.  P.  C.  c.  1 5.  s-  11.  p.  ters  MS.  in  2  East.  P.  C.  c.  1 5.  s.  1 1 . 

497-  p.  497. 

Bron  tt'a  case,  2  East.  P.  C.  c.  (s)  Ante,  915.  el  sequ. 

15.  s.  n.  p.  497.  and  s.  14.  p.  502.  (0   Jones   and    Longman  (case 

(r)  Smith's  case,  M.  3  G.  1.  by  of)  0.  B.  1689,  from  Chappie's  MS, 
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decide  the  point  in  that  case,  as  it  turned  out  on  the  evi- 
dence that  there  was  not  a  sufficient  breaking  of  the  house  ; 
and  perhaps  it  would  be  difficult  to  reconcile  the  opinion  to 
which  the  court  is  said  to  have  inclined  with  some  of  the 
decided  cases  and  principles  upon  this  subject  if  the  facts 
were  that  the  executor  did  not  contemplate  any  occupation 
of  the  house  by  himself,  and  that  he  merely  put  the  servants 
there  for  the  purpose  of  taking  care  of  the  house  and  fur- 
niture, till  they  should  be  properly  disposed  of  according  to 
his  trust,  (u) 

It  remains  further,  in  treating  of  the  mansion,  or  dwell-  Oftheowner- 
ing-house,  to  enquire  as  to  the  person  who  is  to  be  deemed  mansion-6 
the  owner  of  it,  in  order  to  be  able  to  state  correctly  in  the   house, 
indictment  the  name  of  the  party  in  whose  dwelling-house 
the  burglary  is  alleged  to  have  been  committed. 

This  subject  is  rather  of  a  complicated  nature  :  but,  from 
the  cases  which  have  been  hitherto  decided,  it  seems  that  the 
material  point  to  be  ascertained  will  be,  whether  the  owner- 
ship remains  with  the  proper  owner  of  the  dwelling-house, 
and  is  exercised  by  him,  either  by  his  own  occupation,  or  by 
that  of  other  persons  on  his  account ;  or  whether  the 
proper  owner  has  given  such  an  interest  to  other  persons, 
in  the  whole  or  in  parts  of  the  dwelling-house,  as  to  consti- 
tute an  ownership  in  such  other  persons. 

The  owner  of  a  dwelling-house  may  exercise  his  owner-  Ownership, 
ship  by  his  own  personal  occupation,  or  by  the  occupation  cupatioii  is  by 

of  any  persons  who  by  law  are  deemed  to  be  part  of  his  persons  who 

J    r  .  .      are  part  or  the 

family.     This  doctrine  has  been  carried  to  a  great  extent  in   owners  fa- 

the  case  of  a  wife.  For  where  it  appeared  that  a  lady, 
whose  house  was  robbed,  had  for  many  years  lived  sepa- 
rate from  her  husband  ;  and  that,  when  she  was  about  to 
take  the  house,  a  lease  of  it  was  prepared  in  her  husband's 

2  MS.  Sum.  305,  cited  in  2  East.         («)  See  Davies's  case,  ante  923. 
P.  C.c.  15.S.  12.  p.  499. 


milv. 
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name,  but  that  he  refused  to  execute,  and  said  he  would 
have  nothing  to  do  with  it,  in  consequence  of  which  she 
agreed  with  the  landlord  herself,  and  had  constantly  paid 
the  rent ;  it  was  holden  upon  an  indictment  for  breaking 
open  the  house  that  it  was  well  laid  as  the  dwelling-house 
of  the  husband,  (r)  The  reason  given  for  this  decision  was, 
that  whatever  the  wife  has  is  the  husband's  in  law  :  but,  as 
that  reason  would  not  apply  to  a  case  where  the  law  would 
adjudge  the  separate  property  of  the  mansion  to  be  in  the 
wife,  and  where  she  has  also  the  exclusive  possession;  it 
seems  that  in  such  case  the  burglary  ought  to  be  laid  as 
committed  in  her  mansion-house,  and  not  in  that  of  her 
husband,  (y) 

Ownership,  The  owner  of  a  dwelling-house  may  also  occupy  it  by 

where  the  oc-  nieans  0f  serVants.  Thus,  in  a  case  which  has  been  already 
b\  means  of  mentioned,  where  the  servant  of  a  farmer,  and  his  family, 
tf ILTowner.  lived  in  a  cottage  adjoining  his  master's  house,  which  he 
took  to  by  agreement  with  his  master,  when  he  went  into 
the  service,  but  for  which  he  paid  no  rent;  only  an  abate- 
ment was  made  in  his  wages,  on  account  of  his  family  being 
to  reside  in  the  cottage  ;  all  the  judges  (with  the  exception  of 
Buller,  J.  who  doubted)  held  that  this  was  no  more  than  a 
licence  to  the  servant  to  lodge  in  the  cottage,  and  not  a 
letting  ofittohim;  and  that  the  cottage,  therefore,  conti- 
nued part  of  the  mansion-house  of  the  farmer,  (z) 

Case  of  Stock-       A   recent  case  appears  to  have  proceeded  upon  the  same 

ton  and  Ed-      principle.     The  prisoners  were   indicted  for  a  burglary  in 

the  •errant  of  the  dwelling-house  of  Messrs.  Moore,  Harrison,  and  Ha- 

three partners   mjiton  .  aml  beingconvicted  received  sentence  of  death  :  but 
in  trade  bad  ,        ,         _  .   .  „   , 

weeklj  wages,  execution  was  respited,  in  order  that  the  opinion  ot  the 

and  some  mK1  es  miirht  be  taken   upon  the  following  facts.     Messrs. 

rooms  ;issi<rii-   .100  t  o 

ed  to  him  lor    Moore,   Harrison,  and   Hamilton,   the   prosecutors,    were 
a  lodging  over 

(x)  Farre's  case,  Kel.  43,  44,45.  C.  c.  15.  s.   14.  p.  501,  502,  ante 

(jj)  2  Fast. P.  C.c.  15.  s.  16.  p.  504.  91G.  And  see  Bertie  v.  Beaumont, 

{%)  Brown's  case, Newe aslle  Sum.  16  East.  33. 

Ass.  17S7,  cor,  Wilson,  J.  2  East.  P. 
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partners  in  their  business  of  bankers,  and  also  in  a  brewery      thehank  and 

urcwcrv  office* 
concern;   and  were  the  owners  of  the  house  in   question,  ofthepart- 

The  lower  rooms  of  the   house  were   three  in   number,  ners,  with 

which  his 
having  only  one  entrance  from  without,  by  a  door  opening  lodging  com- 

to  the  street  :  which  was  the  door  broken  open  to  commit  mumcated  Dy 
'  l  a  trap  door 

the  felony.     It  opened  into  one  of  the  three  rooms  in  which  and  a  ladder, 
the  clerk's  business  relating  to  the  brewery  was  transacted  :  t},at  a  bur^la- 

that  room  communicated  by  a  door-way  with  an  inner  room,  r>  committed 

.  .  ,      inthebanking 

where  the  banking  business  was  done,  and  where  the  cash,  room  was  well 

notes,  &c.  were  deposited  :    and   the   inner  room  communi-  laid  as  in  the 
cated  in  the  same  manner  with  a  further  room,  which  was  bouse  of  the 
the  private  room  of  the  partners.     And  the  business  °f  nergCpar 
Messrs.  Moore  and  Co.  was  transacted  only  in  these  lower 
rooms  of  the  house,  in  which  no  person  slept.     When  the 
entrance  door  which  opened  to  the  street  was  locked  up  at 
right,  upon  leaving  the  offices,  the  clerk  who  had  the  cus- 
tody of  the  key  left  it  in  the  care  of  one  John  Stevenson, 
who  inhabited  the  upper  rooms  of  the  house,  from  whom  it 
was  received  again,  when  the  offices  were  to  be  opened  in 
the  morning.        This   John   Stevenson  was  a  servant  to 
Messrs.  Moore  and  Co.  in  their  brewery  business,  as  their 
cooper,  at  weekly  wages,  with  firing  and  lodging  for  himself 
and  his  family :  but  the  contract  as  to  the  lodging  Mas  not, 
in  o-eneral  terms,  that  he  should  be  provided  with  lodging, 
but  that  he  should   have  the  particular  rooms   which  he 
inhabited  for  the  lodging  of  himself  and  his  family.     There 
was  a  separate  entrance  to  these  rooms  from  without ;  they 
were  not  in  any  way  used  for  the  business  which  was  carried 
on  in  the  lower  rooms,  some  papers  only  of  no  consequence 
bein"-  kept  in  them  by  Messrs.  Moore  and  Co. ;  and  the 
only   communication   between   the   upper    rooms  and  the 
lower  ones  was  by  a  trap-door  in  the  floor  of  one  of  the 
upper  rooms  and  a  ladder.     Since  the  robbery  this  trap- 
door and  ladder  had  been  constantly  used,  in  order  to  go 
down  to  the  lower  rooms,  and  bolt  the  street  door  of  the 
offices  in  the  inside,  for  better  security  ;  but  none  of  the 
witnesses  knew  of  their  having  ever  been  used  for  any  pur- 
pose previous  to  the  robbery,  although  they  might  have 
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n   so   used  at    any  time,    as  the    trap-door  was  never 
kepi  locked  or  fastened,  and  the  key  of  it  was  left  in  Ste- 
venson's custody.     There  were  six  windows  in  the  upper 
rooms,  which  wore  assessed  in  the  name  of  Stevenson  ;  but 
the  duty  was  paid  by  Messrs.  Moore  and  Co.     The  lower 
rooms  had  nine  windows ;  but  were  not  charged  with  any 
window  tax,  the  assessors  not  considering  them  as  inhabited. 
Upon  these  facts,  two  questions  were  submitted  :  first,  whe- 
ther this  inhabitancy  could  be  considered  as  the  inhabitancy 
of  Messrs.  Moore  and  Co.   by  their  servant  Stevenson,  or 
whether  Stevenson,  by  the  contract,  became  tenant,  and  the 
upper  part  of  the  house  was  his  dwelling-house,  and  not  that 
of  Messrs.  Moore  and  Co.;  and,  secondly,  if  these  premises 
were  the  dwelling-house  of  Messrs.  Moore  and  Co.,  the 
further  question  arose,  whether  there  was  such  a  severance 
of  the  lower  part,  as  to  prevent  its  being  included  as  part  of 
their  dwelling-house. 

After  hearing  the   argument  on  behalf  of  the  prisoners, 
Lord   Ellenborough,   C.  J.  said,  "  Could  Stevenson  have 
"  maintained   trespass  against  his   employers  for  entering 
"  these  rooms  ?  or  if  a  man  assigns   to   his  coachman  the 
"  rooms  over  his  stable,  does  he  thereby  make   him  a  te- 
"  nant  ?  Whether  the  assessors  formed  a  right  or  a  wrong 
"  judgment,  can  make  no  difference  :  nor  is  it  material  to 
"  which  trade  Stevenson  was  a  servant,  for  the  property  in 
"  both  partnerships  belonged  to  the  same  persons.     As  to 
"  the  severance,  the  key  of  the  trap  door  was  left  with  Ste- 
"  venson,  and  the  door  was  never  fastened  ;  and  it  can  make 
"  no  difference,  whether  the   communication   between   the 
"  rooms  was  through  a  trap  door,  or  by  a  common  stair- 
"  case."     And  Mansfield,  C.  J.  also  said,  "  Many  persons 
"  have  houses  given   them  to  live  in,  as  porters  at  park- 
u  gates:  if  a  master  turns  away  his  servant,  does  it  follow 
"  that  he  cannot  evict  him  till  the  end  of  the  year?  Could 
M  not  the  prosecutors  have   turned  out    this   man   when 
"  they  would  ?"  (a) 

(a)  Stockton  aud  Edwards  (case  of)  2  Taunt.  339.    2  Leach  1015- 
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The  same   rule,  of  the  occupation   of  the  servant  being  Ownership  of 

that  of  the   master,  will  hold  with   respect  to   all  persons  aPrtn,ents  ia 

,..,,.„  '  palaces,  no- 

standing  in  the  relation  of  servants.     Therefore,  apartments  blemen's 

in  the  king's  palaces,  or  in  the  houses  of  noblemen,  for  their  theTo'useVof 
stewards  and  chief  servants,  must  be   laid   as  the  mansion-  a  public  corn- 
house  of  the  king  or  nobleman,  (b)     Accordingly,  where  P      ' 
three  persons  were  charged  with  having  broken  into  the  lodg- 
ings of  Sir  II.  Ilungate,  at   Whitehall,  it  was  agreed  that 
the  indictment  should  be  for  breaking  the  King's  mansion, 
called   Whitehall,  (c)      So,  where  a  man  was  indicted  for 
breaking  into  a  chamber  in  Somerset-house,  and  the  indict- 
ment charged  it  to  be  the  mansion-house  of  the  person  who 
lodged  in  it,  it  was  agreed  that  the  whole  house  belonged 
to  the  queen-mother,  and  therefore  that  the  indictment  was 
bad.  (d)     And  where  a  house  at  Chelsea  was  broken  into, 
which  was  used  for  an  office  under  government,  called  the 
Invalid  Office,  and  the  rent  and  taxes  of  which  were  paid 
by  government ;  it  was  holden  that  the  indictment  was  de- 
fective in  laying  it  to  be  the  house  of  a  person  who  occupied 
the  whole  of  the  upper  part  of  it.  (e)     An  indictment  also 
for  a  burglary  in  the  dwelling-house  of  the  East  India  Corn- 
pan?/  was  holden  to  be  good,  the  house  being  inhabited  by 
the  servants  of  that  company.  (/)     And  where  an  indict- 
ment charged  a  burglary  in  breaking  into  the  mansion-house 
of  the  master,  fellows,  and  scholars  of  Bennct  College,  in 
Cambridge ;  the  fact  being  that  the  prisoner  broke  into  the 
buttery  of  the  college;  all  the  judges,  upon  reference  to 
them,  held  that  it  was  burglary,  (g) 

The  judges  did  not  afterwards  pro-  Leach  32  5.     In  1  Bac.  Abr.  Bur- 

nounce  any  further  opinion ;  hut  glary  (E.),  in  the  notes,  there  is  a 

the  prisoners  were  executed    ac-  Qu.  in  whose  house  stealing  in  the 

cording  to  their  sentence.  Invalid  Office  at  Chelsea  should  be 

(ft)  1  Hale  556,  557.      2  East.  laid  to  be. 

P.  C.  c.  15.  s.  14.  p.  500.  (/)  Picket's  case,  0.  B.  1705,  2 

(c)  Williams  and  others  (case  of),  East.  P.  C.  c.  15.  s.  14.  p.  501. 

1  Hale  522.  (g)  Maynard's  case,    Cambridge 

(d)  Burgess's  case,  Kel.  27.  Spr.  Ass.  1774,  2  East,  P.  C.  c,  15, 
{e)  Peyton's  case,  0.  B.  1784,  1      s.  14.  p.  501, 

So 
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Ann  Haw-  The  following  case  also  appears  to  have  proceeded   upon 

kias's  case.  t])0  same  principle9  that  burglary  in  the  apartments  of  officers 
of  a  public  company  must  be  laid  as  committed  in  the  man- 
sion-house of  the  company.  The  prisoner  was  indicted  for 
breaking  the  mansion-house  of  Samuel  Story,  in  the  night- 
lime.  It  appeared  on  the  evidence  that  the  house  belonged 
to  the  African  Company;  that  Story  was  an  officer  of  the 
company  ;  that  he  and  many  other  persons,  as  officers  of 
the  company,  had  separate  apartments  in  the  house,  in  which 
they  inhabited  and  lodged  ;  and  that  the  apartment  of  Story 
was  that  which  was  broken  open.  It  was  holden  that  the 
apartment  of  Story  could  not  be  called  his  mansion-house, 
because  he  and  the  others  inhabited  the  house  merely  as  of- 
ficers and  servants  of  the  company,  (h) 

Ownership,  But  this  rule  has  been  holden  not  to  extend  to  the  case  of 

house  was  <><•-  a  house  occupied  by  the  agent  of  a  trading  company;  though 

cupied  by  the  j,e  resided  in  it,  with  his  family,  only  for  the  purpose  of  con- 
agenl  of  a  .  ,  „  .    .  .         , 

trading  com-    ducting  their  trade,  and  the  lease  of  the  house  was  held  and 

j.iii\,ioi  the     t)ic  rent  and  taxes  for  it  paid  by   the  company;  and  an  in- 

purpose  of  r  J  r     J 

their  trade.      dictment  was  holden  to  be  good,  which  stated  the  burglary 

as  being  committed  in  the  dwelling-house  of  such  agent. 

Case  of  Mar-         In   this  case   the  agent,  a  Mr.  Sylvester,  kept  a  blanket 
others"  warehouse  in  (joswell-street ;  and  resided,  together  with  his 

wile  and  children,  in  the  house  over  the  warehouse.  The 
warehouse  was  on  the  ground  floor,  and  consisted  of  four 
rooms,  the  second  of  which  was  the  room  that  was  broken 
into  ;  and  there  was  an  internal  door  from  the  warehouse  to 
the  dwelling-house.  All  the  blankets  were  the  property  of 
Mr.  William  Sellman  and   others,   a   company   of  blanket 

(h)  Hawkins's  (Anne)  case,  cor.  mansion-house  of   Samuel   Story; 

Holt,  C.  J.,  Tracy,  J.,  and  Bury,  B.  and  that  it  was  amended  by  laying 

O.  B.  1704,  Fost.  38,  39.    The  case  the  breaking  in  the  mansion-house 

i>.  riled  from  Mr.  J.  Tracy's  MS.  of  the    company.      Mr.  J.  Foster 

from  which  it  appears  that  the  jury  says  that  this  report  is  warranted 

was  discharged  of  the  indictment  in  the  substantial  parts  of  it  by  the 

laying  the  breaking  to  be  in  the  record.  Fost.  39, 
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manufacturers,  consisting  of  sixty  or  more,  at  Whitney,  in 
Oxfordshire,  none  of  whom  ever  slept  in  the  house.     The 
lease  of  the  premises  was  in  the  company,  and  the  whole 
rent  of  both  dwelling-house  and    warehouse   was   paid  by 
them.     Sylvester  acted   as   their  servant  or  agent,  and  re- 
ceived a  consideration  for  his  services   from   them,  part  of 
which  consideration,  he  said,  was  his  being  permitted  to  live 
in  the  house  rent  free  ;  and  the  lease  of  the  premises  was  in 
the  company.     The  commission  of  the  offence  being  clearly 
proved,  it  was  contended,  by  the  counsel  for  the  prisoners, 
on  the  authority  of  Hawkins's  case,  that  this  must  be  con- 
sidered as  the  dwelling-house  of  the  company,  and  ought  to 
have  been  so  charged  in  the  indictment,  and  not  as  the  house 
of  Sylvester,  who  inhabited  it  merely  for  them,  and  as  then- 
servant.     But  the  court  is  said  to  have  been  clearly  of  opi- 
nion that  it  was  rightly  charged  to  be  the  dwelling-house  of 
Sylvester;  and   that  although   the  lease  of  the   house   was 
held,  and  the  whole  rent  paid  by  the  company  in  the  coun- 
try, yet  as  they  had  never  used  it  in  any  way  as  their  habi- 
tation, it  would  be  doing  an  equal  violence  to  language  and 
to  common  sense,  to  consider  it  as  their  dwelling-house,  es- 
pecially as  it  was  evident,  that  their  only  purpose  in  holding 
it  was  to  furnish  a  dwelling  to  their  agent,  and  ware-rooms 
for  the  commodities  therein  deposited.     That  the  dwelling 
so  furnished  was  a  mean  by  which  they  in  part  remunerated 
Sylvester  for  his  agency,  and  precisely  the  same  thing  as  if 
they  had  paid  him  as  much  more  as  the  rent  would  amount 
to,  and  he  had  paid  the  rent ;  but  that  the  company  in  this 
case  preferred  paying  the  rent  of  the  whole  premises,  and 
giving  their  agent  and  his  family  a  dwelling  therein,  towards 
the  salary  which  he  was  to  receive  from  them.     And  that 
the  house  was  therefore  essentially  and  truly  the  dwelling- 
house  of  the  person  by  whom  it  was  occupied.  (7) 

(»')  Margetts  and  others,  (case  that  the  court  further  gave  as  a 
of)  0.  B.  1801,  cor.  Graham,  B.  and  reason  for  their  judgment,  that 
Grose,  J.,  2  Leach  930.  It  is  also  "  the  punishment  of  burglary  was 
utated,  in  the  report  of  this  case,      "  intended  to  protect  the  actual 

So2 
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;i  hoi 

inn 


Ownership  of  Where  persons  are  abiding  in  a  house  as  guests,  or  by 
Scupiedby  Bufferance,  or  otherwise,  having  no  fixed  or  certain  interest 
guests,  &c.  in  j„  !mv  part  of  it,  and  a  burglary  is  committed  in  any  of 
their  apartments,  the  indictment  should  lay  the  offence  as  in 
the  mansion  of  the  proprietor  of  the  house.  (k)  So  that  it 
the  chamber  of  a  guest  at  an  inn  be  broken  open,  it  must  be 
laid  in  the  indictment  to  be  the  mansion-house  of  the  inn- 
keeper. (0  It  is  indeed  said,  that  if  A.,  a  lodger  in  an  inn, 
"•oea  to  his  chamber  to  bed,  and  his  door  is  latched  or  locked, 
and  afterwards  in  the  night  he  rises,  opens  his  chamber- 
door,  steals  goods  in  the  house,  and  goes  away,  it  may  be  a 
question  whether  this  be  a  burglary;  and  it  is  also  said,  that 
it  seems  it  would  not,  because  A.  had  a  kind  of  special  in- 
terest and  property  in  his  chamber,  and  therefore  that  the 
opening  of  his  own  door  was  no  breaking  of  the  innkeeper's 
house.  O)  But  though  this  is  the  inclination  of  the  opi- 
nion of  a  very  great  lawyer,  the  foundation  on  which  it 


"  occupant  from  the  terror  of  dis- 
"  lurbancc  during  the  hours  of 
"  darkness  and  repose,  but  that  it 
'•  would  be  absurd  to  suppose  that 
*'  the  terror,  which  is  of  the  essence 
"  of  this  ciiine,  could,  from  the 
"breaking  and  entering  in  this 
"  case,  hare  produced  an  effect  at 
•'  Whitney,  in  Oxfordshire."  But 
the  accuracy  of  this  reasoning  may 
perhaps  be  questionable.  The  pu- 
nishment of  burglary  will  attach 
equally,  and  the  actual  occupant, 
tv ill  not  be  less  protected,  though 
the  offence  should  be  laid  in  the  in- 
dictmentas  committed  in  the  dwell- 
inff-house  of  the  real  owner.  And 
with  respect  to  the  terror  in  this 
case  not  having  affected  the  com- 
pany at  Whitney,  the  same  might 
have  been  said  of  the  terror  to  the 
£ast  India  Company,  or  the,  African 


Company,  in  the  cases  of  burglaries 
in  their  houses,  which  have  been 
before-mentioned,  ante  931.  There 
is  a  uote  to  this  case  of  Margetts 
and  others,  which  states  that 
Grose,  J.  asked  whether  there  had 
not  been  a  prosecution  at  the  Old 
Bailey  for  a  burglary  in  some  of 
the  halls  of  the  city  of  London,  in 
which  it  was  clear  that  no  part  of 
the  corporation  resided,  but  in. 
which  the  clerks  of  the  company 
generally  lived ;  and  that  Mr.  Knapp 
informed  the  court,  that  his  father 
was  clerk  to  the  Haberdashers? 
Company,  and  resided  in  the  hall 
which  was  broken  open  ;  and  in 
that  case  the  court  held  it  to  be  hi* 
father's  house. 

(fc)  1  Hawk.  P.  C.  c.  38.  s.  26; 

(/)  1  Hale  557. 

(>n)  Ibid.  554. 
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proceeds  cannot  easily  be  reconciled  with  the  doctrine  which 
he  admits  in  the  same  page,  and  also  in  a  subsequent  part 
of  his  work,  namely,  that  if  A.  had  opened  the  chamber  of 
B.,  another  lodger  in  the  inn,  to  steal  his  goods,  it  would 
have  been  burglary ;  and  that  though  a  lodger  has  a  special 
interest  in  his  chamber,  yet  a  burglary  committed  in  it 
must  be  laid  as  in  the  mansion-house  of  the  innkeeper.  («) 
And  it  has  been  remarked,  that  this  doctrine  is  also  at  va- 
riance with  the  reasoning,  in  a  case  subsequently  decided, 
which  supposes  that  a  guest  has  not  even  the  possession  of 
a  room  in  an  inn  for  himself,  but  that  it  remains  still  in  the 
possession  of  the  host,  (o) 

In  this  last-mentioned  case  the  prosecutor,  who  was  a  Jew  Prosser's  case. 

pedlar,   came  to  a  public-house  to  stay  all  night,  and  fas- *     lsoner  un_ 

tened  the  door  of  his  bed-chamber ;  when  the  prisoner,  pre-  (lpr  pretence 
t  i       i       ii      i     i         i  iiii-     of  being  rob- 

tending  to  the   landlord  that  the  prosecutor  had  stolen  his  bed,  had 

ffoods,   under  this  pretence,  with  the  assistance  of  the  land-  !or<!e    ?Pp^ 

°  '  r  7  in  the  night 

lord  and  others,  forced  open  the  chamber  door  with  intent  the  chamber- 
to  steal   the  goods  mentioned   in  the    indictment ;  and  the  g-uesUiAn 
prisoner  accordingly  stole  them.     These  facts  were  found  inn. and  stolen 

•   ii  i»t        -m*  ai  i  -ii  •  his  goods; 

specially.      Mr.    Jbaron   Adams    who   tried    the   prisoner,  held,  that  the 

doubting  whether  the  bed-chamber  could  properly  be  called  burglary 

°  .  .        should  have 

the  dwelling-house  of  the  prosecutor,  as  stated  in  the  in-  been  laid  in 

dictment,  the  case  was  submitted  to  the  consideration  of  the  ^  use^of  the" 
Judges.     They  all  thought,  that  though  the  prosecutor  had  innkeeper, 
for  that  night  a  special  interest  in  the  bed-chamber,  yet  that  ^yes"#° 
it  was  merely  for  a  particular  purpose,   namely,  to  sleep 
there  that  night  as  a  travelling  guest,  and  not  as  a  regular 
lodger ;  that  he  had  no  certain  and  'permanent  interest  in  the 
room  itself,  but  that  both  the  property  and  the  possession  of 
the  room  remained  in  the  landlord,  who  would  be  answer- 
able civililer  for  any  goods  of  his  guest  that  were  stolen  in 


(»)  1  Hale  554,  557.  that  this  deserves  to  be  well  weigh- 

(o)  2  East.  T.  C.  c.  15.  s.  15.  p.      ed  before  any  final  resolution  upon 
503.  where  the  learned  writer  says,      the  point. 
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that  room,  even  for  the  goods  then  in  question,  which  he 
could  not  be,  unless  the  room  were  deemed  to  be  in  iiis  pos- 
session. They  thought  also,  that  the  landlord  might  have 
gone  into  the  room  when  he  pleased,  and  would  not  have 
been  a  trespasser  to  the  guest:  and  tiiat,  upon  the  whole,  the 
indictment  was  insufficient,  (p) 

The  landlord  in  this  case  does  not  appear  to  have  been 
privy  to  the  felonious  intent  of  the  prisoner;  but,  on  the  con- 
trary, was  imposed  upon  by  him,  and  induced  to  assist  in 
breaking  open  the  chamber,  upon  the  supposition  that  the 
guest  within  it  had  been  guilty  of  felony  :  but  even  if  the 
landlord  had  been  an  accomplice  in  the  act  of  the  prisoner, 
it  seems  that  his  otfence  would  not  have  been  burglary  ;  for 
though  it  has  been  said  that  if  the  host  of  an  inn  break  the 
chamber  of  his  guest  in  the  night  to  rob  him  it  is  burglary,  (q) 
that  doctrine  is  questioned  ;  and  it  is  well  observed,  that 
there  seems  to  be  no  distinction  between  that  case  and  the 
case  of  an  owner  residing  in  the  same  house,  breaking  the 
chamber  of  an  inmate  having  the  same  outer  door  as  himself; 
which  would  not  be  burglary,  (r) 

Theowner-  Though  different  opinions  appear  to  have  been  formerly 

ship  <>t  apart-  .  . 

raei  ;    ;  ;  ,  llt  entertained  upon  the  point,  whether  in  the  case  of  burglary  in 

■»  inmates        the    hired  apartment  of  an   inmate   it   should   be  laid  to  be 

depends  upon 

whetb  rthe      committed    in  the  mansion-house  of  the   inmate  or  of  the 

mTdertheepS     owner  >  (°  lt  is  now  settled,  that  if  the  owner  who  lets  out 
game  roof,        apartments  in  his  house  to  other  persons  sleeps  under  the 

there  i/birt      Same  roof>  anci  ,iaS  but  one  outer*door  at  which  he  and  his 

one  outer         lodgers  enter,  all  the  apartments  of  such  lodgers  are  parcel 

of  the  one  dwelling-house  of  the  owner;    but,  that  if  the 

owner  does  not  himself  dwell  in  the  same  house,  or  if  he  and 

(/>)  Prosser's  esse,  cor.  Adams  B.  502.     Kel.  84. 

Monmouth  Sum.  Ass,  1708.    2East.  (j)  1  Hale  556.     Kel.  83,  84.     1 

P.  C.c.  15.  s.  15.  p.  502,  503.  Hawk.  P.  C.  c.  38.  s.  27.     1  BaC. 

(q)  Dalt.  c.  151.  s.  4.  Ab.  Burglary,  {E)  notes. 

(r)   2  East.  P.  C.  c.   15.  s.  15.  p. 
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his  lodgers  enter  by  different  outer  doors,  the  apartments  so 
let  out  are  the  mansion,  for  the  time  being,  of  each  lodger 
respectively.  (/) 
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The  following  cases  were  decided  in  conformity  to  this  Carrell 
rule.     A  burglary  was  committed  in  a  house  which  belonged 
to  one  Nash,  who  did  not  live  in  any  part  of  it  himself,  but 
let  the  whole  of  it  out  in  separate  lodainjrs  from  week  to 
week  :  and  an  inmate  named  Jordan  had  two  apartments  in 
the  house  ;  namely,  a  sleeping-room  upon  one  pair  of  stairs, 
and  a   workshop  in  the  garret;    which  he  rented  by  tho 
week  as  tenant  at  will  to  Nash.     The  workshop   was  the 
room  broken  open  by  the  prisoner.     And  upon  a  case  re- 
ferred to  the  Judges  for  their  consideration,  whether  the 
indictment  had  properly  charged  the  burglary  in  the  dwell- 
ing-house of  Jordan,   ten  of  them  were  of  opinion,  that  as 
Nash,  the  owner  of  the  house,  did  not  inhabit  any  part  of  it, 
the  indictment  was  good,  (u)    So  upon  an  indictment  on  the  Tmpshaw' 


s  case. 


case. 


(0  4  Black.  Cora.  225.     Lee  v.  "constant    opinion    and  practice 

Gansel,  Cowp.  8.  2  East,  P.  C.  c.  15.  "  had  been  according  to  the  opi- 

«.  18.  p.  503.  adopting  the  doctrine  "  nion  of  Lord  C.  J.Kelynge,  which 

in  Kel.  83,   84.     And  in  Rogers's  "  opinion  was  cited  by  Lord  C.  J. 

case,  1   Leach  90,  is  the  following  "  Holt  upon  this  occasion  at  the 

note  by  the  editor: — "  Ihave  been  "  Old  Bailey  October  Session,  1701." 
"  favoured  with  the  following  opi-  (■«)  Carrell's  case,    0.  B.    1782, 

"  nion  of  Lord  C.  J.  Holt  upon  this  considered  of  by  the  judges,  E.  T. 

"subject,    from    the     manuscript  1782.     1  Hawk.  P.  C.  c.  33.  s.  32. 

"  notes  of  the  late  Lord  C.  B.  Par-  1  Leach  237.     2  East.  P.  C.  c.  1 5.  s. 

"  ker. — If   inmates    have    several  18.  p.  50G.     The  judges  relied  on 

"  rooms  in  a  house,  of  which  rooms  Rogers's  case,  1  Leach  90.  ante  note 

"  they  keep  the  keys,  and  inhabit  (/)  and  post.  93S.     The  two  other 

"  them  severally  with  their  families,  judges  (Eyre,  B.  and  Duller,  J.)  who 

"  yet,  if  they  enter  into  the  house  at  thought  that  it  was  not  the  man- 

"  one  outer  door  with  the  owner,  sion  houseof  Jordan,  wcreofopinion 

"  these  rooms  cannot  be  said  to  be  that  it  might  have  been  laid  to  have 

"  the  dwelling-houses  of  the  in.  been  the  mansion-house  of  Nash;  to 

"  mates,  but  the  indictment  ought  which  some  of  the  other  judges  in- 

"  to  be  for  breaking  the  house  of  the  clined,  if  it  were  not  the  mansion 

"owner.     Mr.  Tanner,  an  ancient  of  Jordan. 
"  clerk  of  the  court,  said,  that  the 
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statute  Sand  4  W.  and  M.  c.  9.  for  robbery  in  a  dwelling- 
house,  where  it  appeared  that  the  house  was  situated  in  a 
mews,  and  the  whole  of  it  let  out  in  lodgings  to  three  families, 
with  only  one  outer  door,  which  was  common  to  all  the 
inmates;  one  of  whom  rented  the  parlour  on  the  ground- 
floor,  and  a  single  room  up  one  pair  of  stairs;  and  that  the 
parlour  on  the  ground  floor  was  the  part  of  the  house 
broken  open  ;  all  the  judges  held  that  the  offence  was  well  laid 
in  the  indictment,  as  having  been  committed  in  the  dwelling- 
house  of  the  particular  inmate,  (x) 

Rogers  s  case.  Consistently  also  with  this  rule,  an  occupation  of  some  part 
of  the  house  by  the  owner,  which  does  not  amount  to  an 
inhabiting,  will  not  make  the  house  such  as  may  be  stated  to 
be  his  dwelling-house  in  an  indictment  for  burglary.  The 
owner  of  a  house  let  the  whole  of  it  in  apartments  to  dif- 
ferent persons,  and  did  not  inhabit  any  part  himself. 
One  of  the  inmates  rented  the  bottom  part  of  the  house, 
namely,  a  shop,  a  parlour,  and  a  cellar,  (which  ran  under- 
neath the  shop  and  parlour.)  at  a  yearly  rent ;  but  the  oh  nw 
had  taken  back  the  cellar  for  the  purpose  of  keeping  wood 
and  lumber  in  it,  and  made  an  allowance  to  the  inmate  of 
ten  shillings  a  year,  which  was  deducted  from  the  rent. 
Tiie  entrance  to  the  house  was  by  a  common  outer  door  from 
the  street.  The  shop  and  parlour  were  broken  open.  And 
upon  an  indictment  for  burglary,  laying  the  offence  to  have 
been  committed  in  the  dwelling-house  of  the  inmate,  nine  of 
the  judges  agreed  that  this  was  proper  ;  that  it  could  not  have 
been  laid  to  be  the  dwelling-house  of  the  owner,  as  he  did 
not  inhabit  any  part  of  it,  but  only  occupied  the  cellar  :  but 
that  it  would  have  been  other.  the  owner  had  occupied 

any  part  of  the  house,  (y) 

Ownership  Where  there  is  an  a.tual  severance  of  a  house  in  fact,  by 

(xl  Trapshaw's  case,  (y)  Rogers s  case,  0.  B.  1772. 

and  Hil.  T.  1787.     l  .  P.  C.                ich.  T.  1772.     lHawk.P.C. 

c.  38.  s.  30.     1  Leach  427.  l_  East,      c  38.8.29.     1  Leach  89.     2  East. 

P.  C.  c.  13.  s.  IS.  p.  506.  P.  C.  c.   15.  s.  19.  p.  506,  507. 
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a  partition  or  the  like,  all  internal  communication  being  cut  where  there  i* 
off,   and  each  part  being  inhabited  by  several  occupants,  y^anee'  and 
separate  and  distinct  mansions  in  law  will  be  constituted,  (s)   ""  internal 
And  this  may  be,  though  the  rent  and  taxes  of  the  whole  tion. 
premises  be  paid  jointly  out  of  the  partnership  fund  of  the 
several  occupants. 

The  prisoner  was  indicted  for  burglary  and  larceny  in  the  Jones's  ease. 

dwelling-house  of  Thomas  Smith  and  John  Knowles.     It  ^™'  °,c™- 
o  pations  or  dis- 

appeared that  these  persons  were  in  partnership,  and  lived  tinct  parts  of 

next  door  to  each  other.     The  two  houses  had  formerly  house  hy  two 

been  one  house  only,  but  had  been  divided  for  the  purpose  partners  may 

c  i    r        4r\  1'        r      -v  c         1  :  constitute 

or  accommodating  tiie  respective  families  of  each  partner,  distinct  man- 

and  were  then  perfectly  distinct  and  separated  from  each  slons  for  each 
.  partner, 

other,  there  being  no  communication  from  the  one  to  the  though  the 
other  without  going  into  the  street.     The  house-keeping,  ^'paTdfronT 
servants'  wages,  &c.  were  paid  by  each  partner  respectively;  thejointfuiul. 
but  the  rent  and  taxes  of  both  the  houses  were  paid  jointly 
out  of  the  partnership  fund.     The  prisoner  was  servant  to 
Smith,  and  it  was  in  his  house  that  the  burglary  was  com- 
mitted.    It  was  objected  upon  these  facts,  that  although  the 
two  houses  were  the  joint  property  of  both  the  partners,  yet 
they  were  the  separate  and  respective  mansions  of  each,  and 
therefore  that  the  burglary  ought  to  have  been  laid  as  com- 
mitted in  the  house  of  Smith  only.     And  the  court  conceived 
the  objection  to  be   well  founded,  and  directed  the  jury  to 
acquit  the  prisoner  of  the  capital  part  of  the  charge,  (a) 


(c)  2  East.  P.  C.  c.  15.  s.  17.  p.  avenue  or  entrance  for  both;  yet, 

501.  in  respect  of  their  original,  both 

(a)    Jones's    (Martha)    case,    1  houses  continue  rateable  severally. 

Hawk.  P.  C.  c.  3S.  s.  34.     1  Leach  for  they  were  at  first  several  houses; 

537.     2  East.  P.  C.  c.  15.  s.  17.  p.  and  if  one  family  goes,  one  house  is 

504.     In  Tracy  v.  Talbot,  2  Salk.  vacant.    But  if  one  tenement  be  di- 

532.  (a  case  upon  a  distress  for  a  vided  by  a  partition,  and  inhabited 

poors  rate)  it  was  ruled  by  Holt,  C.  by  different  families,  namely,  the 

J.  that  if  two  several  houses  are  in-  owner  in  one    and  a  stranger  in 

habited   by   several   families    who  another,   these    are   several    tene- 

make  and  have  but  one  common  meats,  severally  rateable  while thej 
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Parminl 

case. 


In  a  more  recent  case  also,  it  appears  to  have  been  ruled 
thai  a  contribution  by  one  of  two  partners  of  a  proportion  of 
the  rout  and  taxes,  for  certain  premises  used  in  the  partner- 
ship concern,  did  not  give  him  such  a  joint  possession  of 
those  premises  as  to  make  it  necessary  to  state  them  in  the 
indictment  as  the  dwelling-house  of  both  the  partners.  The 
indictment  was  for  stealing  in  the  dwelling-house  of  James 
Moreland  :  and  the  evidence  was,  that  Moreland  and  one 
Gutteridge  were  co-partners  ;  that  Moreland  was  the  lessee 
of  the  whole  premises,  and  paid  all  the  rent  and  taxes  for 
them  ;  and  that  Gutteridge  had  an  apartment  in  the  house, 
and  allowed  Moreland  a  certain  sum  for  board  and  lodging, 
and  also  a  certain  proportion  of  the  rent  and  taxes  for  the 
shop  and  warehouses.  The  felony  was  committed  in  the 
shop.  It  was  contended,  that  Gutteridge  under  these  cir- 
cumstances had  a  joint  possession  of  the  shop  and  ware- 
houses, and  that  the  indictment  should  have  been  framed 
accordingly  ;  but  the  point  being  saved  upon  this  objection 
for  the  consideration  of  the  judges,  they  were  of  opinion  that 
the  indictment  was  right,  (b) 


Owner  of  a  As,  according  to  the  rule  which  has  been  stated  as  now 

house  break-    established  upon  this  subject,  where  the  owner  of  a  house 

in-r  open  the  .      .  .     ,  ,  ..  .   ,     ,  .. 

apai  i    lets  out  apartments  in  it  to  lodgers,  but  continues  to  inhabit 

his  lodgers        some  part  of  the  house  himself,  and  has  but  one  outer  door 

will  ool  be  r 

guilty  of  bur-   common  to  him  and   his  lodgers,   such   apartments  must  be 

*     ^  considered  as  parcel  of  his  dwelling  house;  (c)  it  will  be  a 

necessary  consequence  that   if  he   should  break   open    the 

apartments  of  his  lodgers  in   the  night  and  steal  their  goods, 

the  offence  will  not  be  burglary;  on  the  ground  that  a  man 

cannot  commit  burglary  by  breaking  open  his  own  house,  (d) 

Of  the  time  at       III.    The   definition   of  burglary   now   leads   us  to  the 


are  thussererallj  inhabited  :  but,  if 
the  stranger  and  his  family  go  away, 
it  becomes  one  tenement. 

(b)  Parminter's    case,   1    Leach 
•37  uote  (a). 


(r)  Ante,  936. 

(fl)  2  East.  P.  C.  c.  15.  s.  18.  p. 
506.  Ante,  936.  Such  offence  there- 
fore would  only  be  felony. 
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■time  at  which  the  offence  must  be  committed.    This  time  must  which  the  of- 
bethe  night;  for  in  the  day-time  there  can  be  no  burglary,  (e)   commUted   * 
It  appears   that  anciently  the   day  was  accounted  to  i)e«in   namely,  the 
only  at  sun-rising,  and  to  end    immediately  upon   sunset; 
but  it  is  now  settled  as  the  better  opinion  that  if  there  be 
day  light  or   twilight   enough   begun   or  left   whereby  the 
countenance  of  a  person  may  be  reasonably  discerned,  it  is  no 
burglary,  (f)     But  this  does  not  extend  to  moon-light;  for 
then   midnight    house-breaking  might  be   no    burglary,  (g) 
Besides,  the  malignity  of  the  offence   does  not  so  properly 
arise  from  its  being  done  in  the  dark,  as  at  the  dead of 'night ; 
when  all  the   creation,  except  beasts  of  prey,  are  at  rest; 
when  sleep  has  disarmed  the  owner,  and  rendered  his  castle 
defenceless,  (h) 

The  breaking  and  entering  need  not  be  both  done  in  the  The  breaking 
same  night:   for  if  thieves   break  a  hole   in   a   house   one  need  not  be 

night,   with    intent    to    enter   another    night   and  commit  both  in  the 

i-i  -li  •  same  night, 

felony,  and  come  accordingly  another   night   and   commit  a 

felony    through  the   hole  they   so  made  the   night   before, 

this  seems  to  be  burglary ;    for  the  breaking  and  entering 

were  both  noctanter,  though  not  the  same  night.  (0     It  is 

said,  however,  that  if  the  breaking  be  in  the  day-time  and 

the  entering  in  the  night,  or  the  breaking  in  the  night  and 

entering  in  the  day,  it  will  not  be  burglary,  (k)     But  upon 

this  position  it  has  been  remarked  that   the  authority   upon 

which    it    appears   to   have   proceeded  >J)    does   not   fully 

prove   the  point  for  which   it  is  cited,  but  only  furnishes  a 

resolution  to  the  effect  that  if  thieves  enter  in  by  night  at  a 

hole  in  the  waii,  which  was  there  before,  it  is  not  burglary, 

without  stating  who  made  the  hole,  and  of  course  not  coming 

(c)  4  Black.  Com.  224.  (h)  4  Black.  Com.  2-2*. 

(/)  3  Inst.  C>3.     1  Hale  550,  551.  (/')   I  Hale  551.  4  Black.  Com.  226. 

Sura.  79.     1  Hawk.  P.  C.  c.  38.  s.  2-  Ante,  913. 

1  Bac.  Ab.  Burglary  (D).     4Black.  (k)  1  Hale  551. 

Com.  224.     2East.P.C.  c.  15.S.21.  (t)  Crompt.  33  a  ex  8  Ed.  IV. 

p.  509.  cited  by  Lord  Hale  551. 

(g)  1  Hale  551. 
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Of  the  intent 
to  commit  a 
fcloin . 


up  (o  lire  case  of  a  hole  made  by  the  thieves  themselves 
in  the  day-time,  with  intent  to  enter  more  securely  at 
night,  (m)  And  it  is  observable  that  it  is  elsewhere  given 
as  a  reason  why  the  breaking  and  entering,  if  both  in  the 
night,  need  not  be  both  in  the  same  night,  that  it  shall  be 
supposed  that  the  thieves  brake  and  entered  in  the  night 
when  they  entered,  for  that  the  breaking  makes  not  the 
burglary  till  the  entry  ;  (w)  which  reasoning,  if  applied  to  a 
breaking  in  the  day-time  and  an  entering  in  the  night,  would 
seem  to  refer  the  whole  transaction  to  the  entry,  and  make 
such  breaking  and  entering  also  a  burglary. 

IV. — The  last  part  of  the  definition  of  burglary  relates 
to  the  intent.     The  act  of  breaking  and  entering  the   man- 
sion-house in  the  night  must  be  done  "  with  intent  to  com- 
"  mit  some  felony  within  the  same,  whether  such  felonious 
"  intent  be  executed  or  not."  (o) 


An  intent  to 
commit  a  tres- 
pass will  not 
be  sufficient. 


If  the  intention  of  the  entry  be  either  laid  in  the  indict- 
ment, or  appear  upon  the  evidence,  to  have  been  only  for 
the  purpose  of  committing  a  trespass,  the  offence  will  not  be 
burglary.  Therefore,  an  intention  to  beat  a  person  in  the 
house  w  ill  not  be  sufficient  to  sustain  the  indictment ;  for 
though  killing  or  murder  may  be  the  consequence  of  beat- 
ing, yet  if  the  primary  intention  were  not  to  kill,  the  inten- 
tion of  beating  will  not  make  burglary,  (p)  The  entry 
must  be  for  a  felonious  purpose.  (<y)  It  should  however  be 
observed,  that  if  a  felony  be  actually  committed,  the  act  will 
be primd facie  pregnant  evidence  of  an  intent  to  commit  it; 
and  it  is  a  general  rule,  that  a  man  who  commits  one  sort 
of  felony  in  attempting  to  commit  another,  cannot  excuse 
himself  upon  the  ground  that  he  did  not  intend  the  commis- 


(wi)  Note  (7c)  to  1  Hale  551.  (ed. 
1800)  2  East.  P.  C.  c.  15.  B.  21.  p. 
509. 

(7?)  1  Hale  551. 

(p)  Ante  900. 


(p)   1  Hale  561. 

(q)  3  Inst.  65.  1  Hale  559,56}. 
Sum.  83.  Kel.  47.  1  Hawk.  P.  C 
c.  38.  s.  36.  1  Bac.  Al>.  Burglary 
{F).     4  Black.  Com.  227. 
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sion  of  that  particular  offence,  (r)  But  it  seems  that  this 
must  be  confined  to  cases  where  the  offence  intended  is  in 
itself  a  felony,  (s) 

The  prisoner  was  indicted  for  burglary,  in  breaking  and  Dobbs's  case. 
entering  the  stable  of  one  James  Bayley,  part  of  his  dwell- 
ing-house, in  the  night,  with  a  felonious  intent  to  kill  and 
destroy  a  gelding  of  one  A.  B.  there  being.  The  facts  were, 
that  the  gelding  was  to  have  run  for  forty  guineas,  and  that 
the  prisoner  cut  the  sinews  of  his  fore  leg  to  prevent  his 
running,  in  consequence  of  which  he  died.  Parker,  Ch.  B. 
before  whom  the  prisoner  was  tried,  ordered  him  to  be  ac- 
quitted, on  the  ground  that  his  intention  was  not  to  commit 
the  felony  by  killing  and  destroying  the  horse,  but  a  tres- 
pass only  to  prevent  his  running ;  and  that  therefore  no  bur- 
glary, (t) 


The  prisoner,  being  a  servant  or  journeyman  to  one  John  Dingley'* 
Fuller,  was  employed  to  sell  goods,  and  receive  the  money 
for  his  master's  use.  Tn  the  course  of  the  trade  he  sold  a 
large  parcel  of  goods,  for  which  he  received  a  hundred  and 
sixty  guineas,  none  of  which  he  put  into  the  till,  nor  in  any 
way  gave  into  his  master's  possession ;  but  deposited  ten 
guineas  of  the  sum  in  a  private  place  in  the  chamber  where 
he  slept,  and  carried  off  the  remaining  hundred  and  fifty  on 
leaving  his  service,  from  which  he  decamped  before  the  em- 
bezzlement was  discovered.  He  left  a  trunk  containing 
some  of  his  clothes,  as  well  as  the  ten  guineas,  behind  him  ; 
but  afterwards  in  the  night  time  broke  open  his  master's 
house,  and  took  away  with  him  the  ten  guineas  which  he 
had  so  deposited  in  the  private  place  in  his  bed-chamber. 
This  was  held  to  be  no  burglary,  because  the  taking  of  the 
money  was  no  felony  ;  for  although  it  was  the  master's  mo- 

(r)  1  Hale  560.     2  East.  P.  C.  c.  B.  Buckingham  Sura.  Ass.  1770,  2 

15.  s.  22.  p.  509.  s.  25.  p.  514,  515.  East  P.  C.  c.  15.  s.  25.  p.  513.     But 

Kel.47.  it  appears  that  the  prisoner  was 

(s)  2  East.  P.  C.  c.  1 5.  s.  25.  p.  51 5.  again  indicted  for  killing  the  horse, 

(0  Dobbi's  case,  cor.  Parker,  Ch.  awl  capitally  convicted,  «•  ibid. 
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ney  in  right,  it  was  the  servant's  money  in  possession,  and 
the  original  act  was  no  felony,  (it) 

Case  of  In  another  case  also,  the   decision   proceeded   upon    the 

RofFey.  same  ground,  namely,  that  the  intention  was  not  to  commit 

a  felony.  The  prisoners  were  indicted  for  a  burglary  in  the 
dwelling-house  of  Mary  Snelling-,  the  intent  being  laid  to 
steal  the  goods  of  one  Leonard  Hawkins.  It  appeared  that 
Hawkins,  who  was  an  excise  officer,  had  seized  some  bags 
of  tea  in  a  shop  entered  in  the  name  of  Smith,  as  being 
there  without  a  legal  permit ;  and  had  removed  them  to 
Mary  Snelling's,  where  he  lodged.  The  prisoners  and  many 
other  persons  broke  open  Mary  Snelling's  house  in  the 
night,  with  intent  to  take  this  tea.  It  was  not  proved  that 
Smith  was  in  company  with  them  ;  but  the  witnesses  said, 
that  they  supposed  the  tea  to  belong  to  Smith  ;  and  supposed 
that  the  fact  was  committed  either  in  company  with  him,  or 
by  his  procurement.  The  jury,  being  directed  to  find  as  a 
fact  with  what  intent  the  prisoners  broke  and  entered  the 
house,  found  that  they  intended  to  take  the  goods  on  the 
behalf  of  Smith  ;  and,  upon  the  point  being  reserved,  all  the 
Judges  were  of  opinion  that  the  indictment  was  not  sup- 
ported; as,  however  outrageous  the  conduct  of  the  prisoners 
was,  in  so  endeavouring  to  get  back  Smith's  goods,  still 
there  was  no  intention  to  steal.  (#) 


(u)  Dingley's  case,  cited  by  Const.  of  Rex  v.  Dingley,  by  which  it  ap- 

irguendo  in  Bazeley's  case,  2  Leach  peared  that  the  special  verdict  wa* 

840,  811.  where  he  mentions  it  as  found  at  the  Easter  Sessions,  1687, 

cited  by  Sir  B.  Shower,  in  his  argu-  and  argued  in  the  Kings  Bench   in 

ment  in  the  case  of  Rex  v.  Meers,  Hil.  T.  3  Jac.  II.  and  in  which  it  was 

1  Show.  53.  and  there  said  to  be  re-  said  to  have  been  determined  that 

ported  by  Gouldsborough  186.  Mr.  this  offence  was  not  burglary,  but 

Const  further  said,  that  he.  had  been  trespass  only.     See  the  case  cited 

favoured  with  a  manuscript  report  also  as  Rex  v.  Dingley,  1  Hawk.  P. 

of  it,  extracted  from  a  collection  of  C.  c.  38.  s.  37.  and  as  a  case  Anon, 

cases  in  the  possession  of  the  late  in  2  East.  P.  C.  c.  15.  s.  22.  p.  510. 
Mr.  Reynolds,  clerk  of  the  arraigns  (x)  Rex  v.  Knight  and  Roffey, 

at  the  Old  Bailey,  under  the  title  East  T.  1782.    2  East.  P.  C.  c.  ifiu 
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It  is  quite  clear,  therefore,  that  the  entry  must  be  with  a  The  felony 
felonious  intent.     And  it  seems  also  to  be  now  well  esta-  i^eUher  fe?J 
blished,  contrary  to  some  opinions  which  have  been  formerly  lony  at  com- 
entertained  upon  the  point,  (g)  that  it  makes  no  difference  by  statute, 
whether  the  offence  intended  were  felony  at  common  law,  or 
only  created  so  by  statute;  and  the  reason   given  for  the 
better  opinion  is  this,  that  whenever  a  statute  makes  any 
offence  felony,  it  incidentally  gives  it  all  the  properties  of  a 
felony  at  common  law.  (z) 

It  is  necessary  to   ascertain  with  exactness    the  felony  The  felony 

reallv  intended,  as  it  must  be  laid  in  the  indictment,  and  really  iatcn(i- 

ed  must  be 
proved,  agreeably  to  the  fact.     And  a  felony  intended  to  be  stated  cor- 

committed  will  not  support  an  indictment  charging  a  felonv  rectly\ antl 

11  .  proved  ac- 

actually  committed.     Thus  where,  upon  an  indictment  for  cording  t» 

burglary  and  stealing  goods,  it  has  appeared  that  there  were 
no  goods  stolen,  but  that  the  burglary  was  with  intent  to 
steal ;  it  has  been  holden  that  the  indictment  was  not  sup- 
ported by  the  evidence.  («)  So,  if  it  be  alleged,  that  the 
entry  was  with  intent  to  commit  one  sort  of  felony,  and  it 
appears  upon  the  facts  that  it  was  with  intent  to  commit 
another ;  it  will  not  be  sufficient,  (b)  And  where  the  charge 

s.  22.  p.  510.  Some  of  the  Judges  unentered  place,  would  have  been 
held,  that  if  the  indictment  had  sufficient  for  that  purpose.  As  to 
been  for  breaking  the  house  with  the  latter  point,  see  ante,  185. 
intent  feloniously  to  rescue  goods  (#)  l  Hale  562.  Crompt.  32.  2 
seized,  &c.  which  was  made  felony  East.  P.  C.  c.  15.  s.  22.  p.  511. 
by  19  Geo.  II.  c.  34.  (many  provi-  (z)  1  Hawk.  P.  C.  c.  38.  s.  3S.  4 
sions  of  which  are  now  repealed,  Black.  Com.  228.  1  Bac.  Ab.  Bur- 
see  ante,  166.)  it  would  have  been  glary  (F.)  2  East.  P.  C.  c.  15.  s.  22. 
burglary.  But  they  agreed,  that  p.  511.  Rex  v.  Locost  and  Villars, 
even  in  that  case  some  evidence  Kel.  30.  Rex  v.  Gray,  1  Str.  481. 
would  have  been  necessary  on  the  Rex  v.  Knight  and  Roffey,  ante, 
part  of  the  prosecutor  as  to  the  note  (#). 

goods  being  uncustomed,  in  order  (a)  2  East.  P. C.  c.  15.  s.  25.  p.  514. 

to  throw  the  proof  that  the  duty  Vandercomb  and  Abbott  (case  of), 

was  paid    on  the  prisoners:    but  2  Leach  717. 

thatthegoods  being  found  in  oil  (&)  SEast.P.C.  c.  15.  s.  25.  p.  514. 
•ases,  or  in  great  quantities  iu  an 
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is  of  a  felony  intended  to  be  committed  by  stealing  goods, 
the  property  in  the  goods  must  be  correctly  stated.  Thus, 
where  an  indictment  charged  a  burglary  in  the  house  of  one 
Joseph  Davis,  with  intent  to  steal  the  goods  of  the  said  Jo- 
seph Wakelin  ;  and  it  appeared  that  no  such  person  as  Jo- 
seph Wakelin  had  any  property  in  the  house,  but  that  in 
fact  the  name  Wakelin  had  been  inserted  by  mistake  in  the 
indictment  instead  of  Davis,  though  Lawrence  J.  before 
whom  the  prisoner  was  tried,  inclined  to  think  that  the  mis- 
take was  not  material  as  to  the  burglary,  a- majority  of  the 
Judges  were  afterwards  of  opinion  (the  point  being  saved 
lor  their  consideration),  that  in  an  indictment  of  this  de- 
scription it  was  necessary  to  shew  to  whom  the  property  be- 
longed, in  order  to  render  the  charge  complete;  and  that 
the  words  "  of  the  said  Joseph  Wakelin,"  being  material, 
could  not  be  rejected  as  surplusage,  (c) 

But  if  the  indictment  charge  a  burglary  with  intent  to 
commit  a  felony,  it  will  be  supported  by  evidence  of  a  fe- 
lony actually  committed,  (d)  And  it  seems  sufficient  in  all 
cases  where  a  felony  has  actually  been  committed,  to  allege 
the  commission  of  it ;  as  that  is  sufficient  evidence  of  the 
intention,  (e) 

But  different        It  should  be  observed  also,  that  different  intents  may  be 

intents  may      stated  in  the  indictment.     Thus,  where   the  first  count  of 

indictment.   '  an  indictment  for  burglary  laid  the  fact  to  have  been  done 

with  intent  to  steal  the  goods  of  a  person  ;  and  the  second 

(c)  Jenks's  case,  O.  B.  179(5,  cor.  cumstance  is  perfectly  immaterial 

Macdonald,  Ch.  B.,  Buller,  J.,  and  in  robbery,  which  is  ousted  of  clcr- 

Lawrcnce,  J.,  and  considered  of  by  gy  generally, 

the  Judges,  Mich.  T.  1796,  2  Leach  (d)  Rex  v.  Locost  and  Villars, 

774.     2  East.  P.  C.  C.  15.  s.  23.  p.  Kcl.  30.  an  indictment  for  a  bur- 

514.  where  it  is  said,  that  this  it  glary  with  intent  to  commit  a  rape, 

seems  is  not  like  the  case  of  laying  and  evidence  of  a  rape  actually 

a  robbery  in  the  dwelling-house  of  committed. 

A.  which  turns  out  to  be  the  dwell-  (c)  1  Hale  560.     2  East.  P.  C» 

ing-housQ  of  B.,  because  thatcir-  c.  15.  s.  25.  p.  514. 
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count  laid  it  with  intent  to  murder  him  ;  it  was  objected, 
upon  a  general  verdict  of  guilty,  that  there  were  two  several 
capital  charges  in  the  same  indictment,  tending  to  de- 
prive the  prisoner  of  the  challenges  to  which  he  would 
have  been  entitled  if  there  had  been  distinct  indictments, 
and  also  tending  to  perplex  him  in  his  defence  ;  but  the  in- 
dictment was  holden  good,  on  the  ground  that  it  was  the 
same  fact  and  evidence,  only  laid  in  different  ways.  (/) 

Having  thus  treated  of  the  offence  of  burglary,  according  Of  the  pro- 
to  its   definition,  we   may  enquire  shortly   concerning   the 
proceedings  against  offenders  by  indictment. 

It  is  essential  that  the  indictment  should  state  the  fact  to  Indictment. 
have   been    done   in   the  night,  noclanler,  or  node  cjusdem  that  the  fact 

diet,  (g)     And  it  must  also  express  at   about  what  hour  of  was  done  in 

.,.,.,  ,  ,  ...  1111    iue  rright. 

the  night  it  happened  ;  as  where  an  indictment  only  alleged 

the  fact  to  have  been  committed  in  the  night,  but  did  not 
express  about  what  hour  it  was  done,  Gould,  J.  held  it  in- 
sufficient as  for  a  burglary,  and  directed  the  prisoner  to  be 
found  guilty  of  a  simple  felony  only.  And  he  gave  as  a 
reason,  that  as  the  rule  now  established  is  that  a  burglary 
cannot  be  committed  during  the  crepusculum,  it  is  therefore 
necessary  to  specify  the  hour,  in  order  that  the  fact  may 
appear,  upon  the  face  of  the  indictment,  to  have  been  done 
between  the  twilight  of  the  evening  and  that  of  the  morn- 
ing, (h)  It  is  not  necessary,  however,  that  the  evidence 
should    correspond    with   the    allegation    as    to    the   hour, 


(/)  Thompson's  case,  Norfolk  Burglary.  S.I.  2  East.  P.  C.  c.  15. 
Sum.  Ass.  1781,  and  Mich.  T.  1781,  s.  24.  p.  513.  In  2  Hale  179.  it  is 
when  the  case  was  considered  of  by  said,  that  the  indictment  ought  to 
seven  Judges  only,  who  were  una-  he  tali  die  circa  horam ■  decimam  in 
nimous  that  the  indictment  was  node  cjusdem  diei  felonicr  ct  bur- 
good.  2  East.  P.  C.  c.  15.  s.  26.  p.  glariterf regit ;  but  that  according 
515.  to  some  opinions  durglartter  car- 
(ff)  1  Hale  549.  Ante,  900,  940.  ries  a  sufficient  expression  that  it 
(A)  Waddington's  case,  Lancas-  was  done  in  the  night. 
ler  Lent  Ass.  1771.     1  Burn's  Just. 

5p 
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so  that  it  shews  the   fact  to  have  been   committed  in  the 
night.  (0 


Allegation  as  The  offence  must  be  laid,  as  we  have  seen,  to  have  been 
lionoVTwell-  committed  in  a  mansion-house,  or  dwelling-house,  the  term 
ing-house.  dwelling-house  being  that  more  usually  adopted  in  modern 
practice.  (A)  It  would  not  be  sufficient  to  lay  it  generally 
as  having  been  committed  in  a  house.  (/)  Where  the  bur- 
glary has  been  committed  in  an  outhouse,  which  by  law  is 
considered  as  part  of  the  dwelling-house,  it  must  be  laid  as 
having  been  done  in  the  dwelling-house,  or  in  a  stable, 
barn,  &c.  part  of  the  dwelling-house;  either  of  which  state- 
ments may  be  adopted,  (w)  The  parish  in  which  the  dwell- 
ing-house is  laid  to  be  situate  must  be  correctly  stated,  as  a 
variance  in  this  respect  will  be  fatal,  (w) 

The  allegation  of  the  offence  having  been  committed  in  a 
mansion-house,  must  be  understood,  however,  as  confined 
to  burglaries  in  private  houses;  for  though  it  has  been 
quaintly  observed,  that  a  church  is  domus  mansionalis 
Dei,  (o)  it  is  the  better  opinion  that  the  indictment,  in  the 
case  of  a  burglary  committed  in  a  church,  need  not  proceed 
upon  such  a  supposition,  but  will  be  more  properly  framed, 
according  to  the  truth  of  the  fact,  by  stating  the  offence  to 
have  been  committed  in  the  parish  church  of  the  parish  to 
which  it  belongs,  (p) 


Statement  of        It  is   necessary   to  state  the  name  of  the  owner  of  the 

the  owner°of    dwelling-house,  in  the  indictment,  with  accuracy,  and  such 

the  dwelling- 
house. 


(i)  2  East.  P.  C.  c.  1 5.  s.  24.  p.  513. 

(/.-)  Ante,  913,  et  sequ. 

(0  1  Hale  550. 

(77?)  Garland's  case,  1  Leach  144. 
where  an  outhouse  having  been 
broken  open,  the  indictment  was 
for  breaking  and  entering  the  dwell- 
ing-house: and  Dobbs'scase,  2  East. 
P.  C.  c.  15.  s.  24.  p.  512.  and  s,  25. 


p.  513.  where  the  indictment  was  for 
breaking  and  entering  the  stable  of 
J.  B.  part  of  his  dwelling-house. 

(ra)  2  Stark.  Crim.  Plead.  415. 
note  (c) 

(o)  3  Inst.  64. 

(p)  1  Hale  556.  1  Hawk.  P.  C. 
c.  38.  s.  17.  2  East.  P.  C.  c.  15.  s. 
24.  p.  512. 
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certainty  to  a  common  intent,  as  is,  in  general,  necessary  in 
the  description  of  a  party  who  has  sustained  an  injury,  (q) 
In  a  case  where  the  indictment  stated  the  burglary  to 
have  been  committed  in  the  shop  cujusdam  Ricardi.  without 
mentioning  the  sirname  of  the  owner,  it  was  doubted  whe- 
ther it  was  good,  (r)  And  where  the  name  of  the  owner 
of  the  dwelling-house  was  altogether  mistaken,  as  where  the 
indictment  laid  the  burglary  to  have  been  committed  in  the 
dwelling-house  of  John  Snoxall,  and  it  appeared  that  it  was 
not  the  dwelling-house  of  John  Snoxall,  it  was  holden  that 
the  prisoner  could  not  be  found  guilty  either  of  the  burglary, 
or  of  stealing  to  the  amount  of  forty  shillings  in  the  dwell- 
ing-house :  it  being  essential  in  both  cases,  to  state  in  the 
indictment  the  name  of  the  person  in  whose  house  the 
offences  are  committed,  (s)  And  where  the  prisoner  was 
indicted  for  stealing  in  the  dwelling-house  of  Sarah  Lunns, 
and  it  appeared  in  evidence  that  her  name  was  Sarah 
London  ;  the  variance  was  holden  to  be  fatal  to  the  capital 
part  of  the  indictment.  (0 

The  terms   of  art   usually   expressed   by  the  averment  Terms  of  art 
"  feloniously  and  burglariously  did  break  and  enter"  are  ^siy—Aud 
essentially  necessary  to  the  indictment.     The  word  bargla-  broke  and 
rlousJy  cannot  be  expressed  by  any  other  word  or  circum- 
locution; and  the  averment  that  the  prisoner  broke  and  en- 
tered is    necessary,    because    a    breaking  without    an    en- 
tering, or  an  entering  without  a  breaking,  will  not  make 
burglary,  (u) 

(q)  2  East.  P.  C.  c.  15.  s.  24.  p.  the  present  day  such  an  omission 

513.    1  Chit.Crim.  L&v/2\5,etsequ.  would  be  considered  as  material. 

3  Chit.  Crira.  L.  1096.  Ante,  927,  et  (s)  White's  case,  O.  B.  1783.     1 

sequ.  Leach  252.     2  East.  P.  C.  c.  15.  s. 

(r)  Cole's    case,  Moor    466.     1  24.  p.  513. 

Hale  558.     2  East.  P.  C.  c.  1 5.  s.  24.  {t)  Woodward's  case,  O.  B.  1 785. 

p.  513.     In  Moor  it  is  said  to  have  cor.  Adair,  Serjeant,  Recorder.     1 

been  holden  sjood  ;  but  this  is  not  Leach  253,  note  (a). 

mentioned   by  Lord  Hale.      In   3  (u)  1  Hale  550.     2  East.  P.  C.  c 

Chit.  Crim.  L.   1098,  it  is  said  that  15.  s.  24.  p.  512.     Anle,  901. 
there  can  be  little  doubt   that  at 

3  p  2 


entered. 
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Of  laying  the        With  respect  to  the  intent,  it  is  clear  that  it  must  be  ex- 
intent  :aiul  of  i        11  i    •         ,        .     ,.  ,  ,  ii 

joining  bur-      pressJy  alleged  in   the  indictment,  and  proved  agreeably  to 

glarv  and  lar-  the  fact,  either  that  the  party  committed  a  felony  in  the 
ceny  in  t lie  .  ~       J  J 

sameiudict-      dwelling-house,  or  that  he  broke  and  entered  the  house  with 

intent  to  commit  a  felony  therein,  (.r)     And  it  seems  to  be 

the  better  course  first  to  lav  the  intent,  and  then  state  the 

particular  felony,  if  a  felony  has  actually  been  committed. 

For  though  where  an  indictment  charges  that  the  prisoner 

"  the  dwelling-house  of  A.  B.,  feloniously  and  burglariously 

"  did    break    and    enter   and   the   goods  of  A.  B.  then  and 

"  there   feloniously  and  burglariously  did  steal,  take,  &c." 

it  comprises  two  offences,   namely,  burglary  and  larceny; 

and  the  prisoner  may  therefore  be  acquitted  of  the  burglary, 

and  found  guilty  only  of  the  larceny  ;  yet  it  seems  he  cannot 

be  found  guilty  of  the  burglary  if  he   be   acquitted  of  the 

larceny,  on  the  ground  that  when  the  offence  is  so  charged 

the   larceny    constitutes   part   of  the  burglary.  (?/)     It  has 

therefore   been    recommended,   by   high    authority,   as    the 

better  way,  to  charge  the  prisoner  with  breaking,  &c.  with 

intent  feloniously  and  burglariously  to  steal,  &c.  and  to  add 

also  the  particular  felony;    as  upon  such  an  indictment  he 

may  be  convicted  of  a  simple  burglary,  though  acquitted  of 

the  felony.  (2) 

Of  joining  jt  js  a]so  sa;d    ,     the  g  j  •  h  authority,  that  three 

three  oflenccs  .    .  .  .       , 

in  the  same  offences  may  be  joined  in  the  same  indictment ;  namely,  bur- 
glary, larceny,  and  felony  upon  the  statute  of  5  and  6  E.  VI. 
c.  9.  for  robbing  a  person  in  a  dwelling-house,  the  owner, 
his  wife,  &c.  then  being  within,  whether  waking  or  sleeping. 
And  that  upon  such  indictment,  which  need  not  conclude 
against  the  form  of  the  statute,  the  prisoner  may  be  con- 
victed of  the  burglary,  and  found  not  guilty  of  felony;  or 
convicted  of  the  felony  upon  the  statute  5  and  G  E.  VI.  c.  9. 
and  found  not  guilty  of  the  burglary;  in  either  ot  which  cases 
he  would  be  ousted  of  his  clergy  ;  or  he  may  be  convicted 

(x)  1  Hale  550.     Ante,  942,  H  (y)  1  Hale  S59,  560. 

tequ.  (s)  1  Hale  560. 


indictment. 
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of  the  larceny  only,  and  found  not  guilty  of  the  burglary  and 
the  felony  upon  the  statute ;  in  which  case  he  would  be 
entitled  to  his  clergy,  (s) 

We  have  already  seen  that  different  intents  may  be  stated  of  laying  dif- 

terent  intents. 
in  the  indictment;  and  such  a  mode  of  proceeding,  by  laying 

the  same  fact  in  different  ways,  may  be  rendered  expedient 

by  the  particular  circumstances  of  the  case,  (a) 

It  has  been  decided  in  an  important  case,  in  which  the  Of  the  plea  ot 

„  „  -ill  i  •     i<  autrefois 

point  was  fully  considered,  that  an  acquittal  upon  an  indict-  acquit. 

ment  for  burglary.,  in  breaking  and  entering  a  dwelling-house  ^eX1'-  Van- 
,  ,        ,  ,  •     ,  .     ,"  dercoraband 

and  stealing  goods,  cannot  be  pleaded  m  bar  to  an  indictment  Abbott. 

for  burglary  in  the  same  dwelling-house,  and  on  the  same  night,   j.  Pri*onerm- 
°       J  3  °     '   dieted  for 

with  intent  to  steal ;  on  the  ground  that  the  several  offences  de-  burglary,  in 
scribed  in  the  two  indictments  could  not  be  said  to  be  the  same,  enter;"1,? *n 

dwelling- 

The  indictment  charged  the  prisoners  with  burglariously  /endosteal, 

breaking  and  entering  the  dwelling-house  of  Merial  Nevill  cannot  plead 

3  ii-  i    i        in  "ar  au  ac~ 

and  Ann  Nevill,  with  intent  to  steal  their  goods  ;  and  they  quittal  upon 

pleaded  a  plea  of  auterfois  acquit  upon  a  former  indictment,  an  indictment 
which  indictment  charged  them  with  burglariously  breaking  burglary 
and    entering  the  dwelling-house  of  Merial  Nevill  and  Ann  Ji^  breaking 
Nevill,  and  stealing  goods  of  Merial  Nevill,  goods  of  Ann  and  entering 
Nevill,  and  goods  of  one  Susanna  Gibbs.    The  plea  concluded  dwellin°-- 

with  averring  the  identity  of  the  persons  of  the  prisoners,  and    nouse  and 

°  J  '  ....  stealing  there, 

that   the   burglary   was   the  same   identical  and  individual 

burglary.     To  this  plea  there  was  a  demurrer,  which  was 

argued  before  all  the  Judges  of  England;  and  their  opinion 

was  afterwards  delivered  by  Mr.  Justice  Bullor  at  the  Old 

Bailey  June  Session  1796. 

The  learned  judge  said  that  it  had  been  contended  on 
behalf  of  the  prisoners,  that  as  the  dwelling-house  in  which, 
and  the  time  when,  the  burglary  was  charged  to  have  been 

(z)  1  Hale  561.     2  East.  P.  C.  e.  («)  Jnte,  946,  917. 

15.  s.  27.  p.  516. 
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committed  were  precisely  the  same  both  in  the  indictment 
for  the  burglary  and  stealing  the  goods,  on  which  they 
were  acquitted,  and  in  the  indictment  for  the  burglary  with 
intent  to  steal  the  goods,  which  was  then  depending;  the 
oftence  charged  in  both  was,  in  contemplation  of  law,  the 
same  o.Tence,  and  that  of  course  the  acquittal  on  the  former 
indictment  was  a  bar  to  all  further  proceeding  on  the 
latter.  He  then  proceeded,  "  It  is  quite  clear,  that  at  the 
•'  time  the  felony  was  committed,  there  was  only  one  act 
"  done,  namely,  the  breaking  the  dwelling-house.  But 
"  this  fact  alone  will  not  decide  this  case  ;  for  burglary  is  of 
"  two  sorts;  first,  breaking  and  entering  a  dwelling-house 
"  in  the  night  time,  and  stealing  goods  therein  ,•  secondly, 
"  breaking  and  entering  a  dwelling-house  in  the  night  time, 
"  with  intent  to  commit  a  felon//,  although  the  meditated 
*'  felony  be  not  in  fact  committed.  The  circumstance  of 
M  breaking  and  entering  the  house  is  common  and  essential 
"  to  both  the  species  of  this  offence  :  but  it  does  not  of 
i(  itself  constitute  the  crime  in  either  of  them  ;  for  it  is 
"  necessary,  to  the  completion  of  burglary,  that  there  should 
M  not  only  be  a  breaking  and  entering,  but  the  breaking 
"  and  entering  must  be  accompanied  with  a  felony  actually 
"  committed,  or  intended  to  be  committed  ;  and  these  two 
"  offences  are  so  distinct  in  their  nature,  that  evidence 
"  of  one  of  them  will  not  support  an  indictment  for  the 
"  other,  (c)     In  the  present  case,  therefore,  evidence  of  the 


(c)  It  is  well  established  that  an  the  judgment   delivered  by  Mr.  J. 

indictment  for  breaking  and  enter-  Bullor,   as  here   given,  states   the 

ing,  fee. and  stealing  goods,  will  not  point  too  largely  ;  as  it  seems  to  go 

be  supported   by    evidence    of   a  to  the  extent  of  saying  that  evi- 

breaking  and  entering,  &c.  with  in-  deuce  of  a   breaking  and  entering, 

te nt  to  steal  them.     But  it  has  been  and   a  felony  actually  committed 

supposed,   that  an  indictment  for  will  not  support  an  indictment  for 

breaking  and  entering,  &c.  with  in-  a  breaking  and  cntering,&c,  and  a 

tent  to  steal,  will  be  supported  by  felony  intended  tobe committed.  In 

evidence  of  breaking  and  entering,  2  East.  P.  C.  c.  15.  s.  29.  p.  520.  the 

&c.  and  an  actual  stealing.     Ante,  learned  author  observes  upon  this 

945,950.  If  this  be  so,  the  report  of  case,  and  says  "  Qucere,  whether  the 
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"  breaking  and  entering  with  intent  to  steal,  was  rightly 
"  held  not  to  be  sufficient  to  support  the  indictment  charg- 
"  ing  the  prisoner  with  having  broke  and  entered  the  house, 
"  and  stolen  the  goods  stated  in  the  first  indictment;  and  if 
"  crimes  are  so  distinct,  that  evidence  of  the  one  will  not 
"  support  the  other,  it  is  as  inconsistent  with  reason,  as  it  is 
u  repugnant  to  the  rules  of  law,  to  say  that  they  are  so  far 
"  the  same  that  an  acquittal  of  the  one  shall  be  a  bar  to 
"  a  prosecution  for  the  other." 

The  learned  judge  then  observed,  upon  the  cases  which 
had  been  cited  on  behalf  of  the  prisoners,  in  support  of  the 
proposition  contended  for  by  their  counsel ;  namely,  Tur- 
ner's case,  (d)  and  the  case  of  Jones  and  Beaver,  (e)  In 
Turner's  case  it  was  agreed  that  the  prisoner  having  been 
formerly  indicted  for  burglary,  in  breaking  the  house  of  a 
Mr.  Tryon,  and  stealing  his  goods,  and  acquitted,  could  not 
be  indicted  again  for  the  same  burglary,  in  breaking  his 
house,  and  stealing  therein  the  money  of  one  Hill,  (a  servant 
of  Mr.  Tryon)  but  that  he  might  be  indicted  for  felony  in 
stealing  the  money  of  Hill.  Upon  this  case  Mr.  J.  Buller 
observed:  "  The  decision  was  not  a  solemn  judgment,  for 
"  the  prisoner  was  not  indicted  a  second  time  for  the  bur- 
"  glary;  it  was  merely  a  direction  from  the  Judges  to  the 
"  officer  of  the  court  how  to  draw  the  second  indict- 
"  ment  for  the  larceny  ;  and  it  proceeded  upon  a  mistake, 
"  as  I  shall  presently  shew.  If  the  Judges  in  that  case 
"  exercised  a  little  lenity  before  the  indictment,  which  might 
"  more  properly  have  been  done  after  conviction,  much  cen- 

"  definition  of  the  crime  be  not  "  therefore  an  indictment  charging 

"  solely  resolvable  into  the  break-  "  the  breaking,  &c.  to  be  ivith  in- 

"  ing,  &c.  with  an  intent  to  com-  "  tent  to  steal,   is  said  to  be  sup- 

"  mit  felony;  of  which  the  actual  "  ported  by  proof  of  actual  steal- 

"  commission  is  such  a  strong  pre-  "  ing;  though  certainly  not  vice 

"  sumptire  evidence  that  the  law  "  versa." 
"  has  adopted  it,  and  admits  it  to  (c)  Kel.  30. 

"  be  equivalent  to  a  charge  of  the  (d)  Kel.  52. 

"  intent  in  an  indictment.      And 
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"  sure  could  not  fall  on  thorn.  But  they  proceeded  on  the 
"  ground  that  Turner,  having  been  indicted  lor  burglary, 
"  in  breaking  the  house  of  Mr.  Tryon,  and  stealing  his 
"  goods,  and  acquitted  thereof,  could  not  be  again  indicted 
"  for  the  same  burglary  for  breaking  the  house,  though  he 
"  might  be  indicted  for  stealing  the  money  of  Hill,  for 
"  which  he  had  not  been  indicted  before:  and  he  was  in- 
"  dieted  accordingly.  The  Judges,  therefore,  must  have 
"  conceived  that  the  breaking  the  house  and  the  stealing 
"  (he  goods  were  two  distinct  offences ;  and  that  breaking 
"  the  house  only  constituted  the  crime  of  burglary  ;  which 
'*  is  a  manifest  mistake :  for  the  burglary  consisted  in 
"  breaking  the  house  and  stealing  the  goods  ;  and  if  stealing 
"  the  goods  of  X I  ill  was  a  distinct  felony  from  that  of 
"  stealing  the  goods  of  Tryon,  which  it  was  admitted  to  be, 
"  the  burglaries  could  not  be  the  same." 

With  respect  to  the  case  of  Jones  and  Beaver,  the 
learned  Judge  said,  that  it  proceeded  entirely  upon  the 
decision  in  Turner's  case;  and  that,  the  foundation  failing, 
the  superstructure  could  not  stand.  (jT) 

ois  ac-         rpj     learned  judge  then  referred  to  several  authorities,  (>) 
quil,v,\\l  not  J       o  5  \&' 

bean  effective   and    continued,     "  These    cases    establish    the   principle, 
Facts  contain-"!  "   ^"a*  un^ess  the  first  indictment  were  such  as  the  prisoner 

ed  in  these-      "  might  have  been  convicted   upon  by   proof  of  the  facts 
cond  indict-  ...  ... 

mentwould,if  contained  in  the  second  indictment,   an  accpjittal  on  the 
true,  have  sus- 
tained the  first 

indictment.  (f)   Rex   r.   Jones  and  Beaver,       had    been   before  acquitted,  they 

Kel.  50.     The  prisoners  were  in-  could  not  be  indicted  again  for  the 

dieted  for  burglariously  breaking  same     burglary,     but    that    they 

and  entering  the  dwelling-house  of  might  be  indicted  lor  the  felony  in 

Lord   Cornbury,  and    stealing  his  stealing  the  goods  of  Mr.  Nunessey, 

goods  therein;  and,  being  acquitted,  precisely  as  had  before  been  done 

were  afterwards  indicted  for  the  in  Turner's  case. 

same  burglary,  in  breaking  and  en-  (g)  2  Hawk.    P.  C.  c.   35.  s.  3. 

tcringLord  Cornbury's  house,  and  Fost.  361,362.     Rex  v.  Pedley,  1 

stealing  the  goods  of  a  Mr.  Nunes-  Leach  212. 

sey  -.  and  it  was  agreed  that,  as  they 
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"  first  indictment  can  be  no  bar  to  the  second.  Now,  to 
"  apply  the  principle  to  the  present  case  :  the  first  indict- 
"  raent  was  for  burglariously  breaking  and  entering  the 
u  house  of  Miss  Nevills,  and  stealing  the  goods  mentioned; 
"  but  it  appeared  that  the  prisoner  broke  and  entered  the 
K  house  with  intent  to  steal ;  for,  in  fact,  no  larceny  was  com- 
"  mitted,  and  therefore  they  could  not  be  convicted  on  that 
"  indictment.  But  they  have  not  been  tried  for  burglariously 
M  breaking  and  entering  the  house  of  the  Miss  Nevills  with 
"  intent  to  steal,  which  is  the  charge  in  the  present  indict- 
"  ment,  and  therefore  their  lives  have  never  been  injeo- 
"  pardy  for  this  offence.  For  this  reason,  the  Judges  are 
"  all  of  opinion  that  the  plea  is  bad ;  that  there  must  be 
"  judgment  for  the  prosecutor  upon  the  demurrer;  and  that 
u  the  prisoners  must  take  their  trials  on  the  present 
"  indictment."  And  the  prisoners  were  accordingly  tried, 
and  convicted,  (h) 

In  the  foregoing  case  the  property  in  the  goods  was  laid  A  party  in- 
differently in  the  two  indictments.     The  first,  upon  which  burJiarv^and 
the  prisoners  had  been  acquitted,  stated  some  of  the  goods  stealing  the 
stolen  to   belong  to  Merial  Nevill,   others  to  Ann  Nevill,  particular 

and  others  to  Susanna  Gibbs;  and    the  second  indictment  Persoil>  :lI'-d 

acquitted, 
stated  the  goods  intended  to  be  stolen  to  belong  to  Merial  may  after- 

and  Ann  Nevill  only.     And  it  is  said  that  Buller,  J.  in  de-  Ta,;ds, b+e  in' 

J  dieted  tor  the 

livering  the  opinion  of  the  Judges   on   the  case,  observed,  sameburgla- 
that  the  property  in  the  goods  was  differently  described  in  i^theffoods 

the  two  indictments,  and  said,  that  this  might  afford  another  of  a  different 

...  ,,ii  •  person, 

objection  to  the  plea ;  but  that  he  had  not  entered  into  the 

consideration  of  the  circumstance,  as  the  case  did  not  require 

it.  (?)     And  the  ancient  doctrine,  that  a  person  indicted  and 

acquitted  for  breaking  and  entering  a  dwelling-house  in  the 

night,  and  there  stealing  the  goods  of  one  person,  could  not 

be  afterwards  indicted  for  the  same  breaking  and  entering, 

(h)  Vandercomb     and      Abbott  (j)  2  East.  P.  C.  c.  15.  s.  29.  |> 

(case  of),  1796,  2  Leach  716.     2      519.  note  (ft). 
East  P.  C.  c.  15.  s.  29.  p.  519. 
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and  stealing  the  goods  of  another  person,  appears  to  have 
been  overruled  in  this  case,  when  the  authorities  by  which 
it  was  supposed  to  have  been  established,  were  denied  to  be 
law.  (A) 


If  a  prisoner 
be  charged 
with  a  Bur- 
glary and 
stealing  the 
goods,  the 
prosecutor, 
on  failing  to 
prove  that 
these  facts 
were  com- 
mitted on  thi" 
day  laid  in  the 
indictment, 
cannot  be  ad- 
mitted to 
prove  that 
the  larceny 
was  commit- 
ted on  a  for- 
mer day. 


Where,  upon  an  indictment  for  a  burglary  and  stealing 
goods,  the  prosecutor  failed  to  prove  any  nocturnal  break- 
ing, or  any  larceny,  subsequent  to  the  time  when  the  pri- 
soners entered  the  house,  which  must  have  been  after  three 
o'clock  in  the  afternoon  of  the  day  on  which  the  offence  was 
charged  to  have  been  committed  ;  it  was  proposed  to  give 
evidence  of  a  larceny  by  the  prisoners,  of  some  of  the  arti- 
cles mentioned  in  the  indictment,  though  committed  before 
three  o'clock  on  the  day  on  which  they  were  charged  to  have 
entered  the  house  ;  but  the  court  refused  to  receive  the 
evidence.  They  said,  that  the  charge  contained  in  the  in- 
dictment of  burglariously  breaking  and  entering  the  house, 
and  stealing  the  goods,  might  unquestionably  be  modified, 
by  shewing  that  the  prisoners  stole  the  goods  without  break- 
ing open  the  house ;  but  that  the  charge  proposed  to  be  in- 
troduced went  to  connect  the  prisoners  with  an  antecedent 
felony  committed  before  three  o'clock  on  the  day  mentioned, 
at  which  time  it  was  clear  that  they  had  not  entered  the 
house;  that  the  transactions  were  distinct;  and  that  it 
might  as  well  be  proposed  to  prove  any  felony  which  those 
prisoners  might  have  committed  in  that  house  seven  years 
before.  (/) 


Verdict.  Where  a  larceny,  whether  within  or  ousted  of  clergy,  is 

charged  in  the  same  indictment  \yith  a  burglary,  the  pri- 
soner may,  as  we  have  seen,  be  found  not  guilty  of  the  bur- 
glary, and  convicted  of  the  larceny,  (m)  Thus,  where  the 
prisoners  were  acquitted  of  the  burglary,  upon  an  indict- 
ment for  a  burglary  and  larceny,  and  found  guilty  of  steal- 


(/■:)  Viz.  Turner's  case,  and  the 
case  of  Jones  and  Beaver,  mile, 
953,  934. 


(f)  Vandercomb  and  Abbott,  2 
Leach  708. 

(7/j)  Ante,  950. 
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ing  in  the  dwelling-house  to  the  amount  of  forty  shillings, 
it  was  holden  that  they  were  excluded  from  their  clergy, 
though  there  was  no  separate  and  distinct  count  in  the  in- 
dictment on  the  statute  12  Ann.  c.  7. :  and  the  Judges  were 
of  opinion  that  the  indictment  contained  every  charge  that 
was  necessary  in  an  indictment  upon  that  statute,  (w) 


In  this  case  the  finding  of  the  jury  was,  "  not  guilty   of  Not  guilty  of 
"  breaking  and  entering  the  dwelling-house   in  the  night,  buct  g"5fty ^f 

"  but  ffuiltv  of  stealing  the  box  and  money  in  the  dwelling-  stealmgabove 

.  ,  ,.       •  L   ,    i*.  the  value  of 

"  house:"  (o)  upon  which,  part  of  the  objection,  on  behalf  40  shillings  in 

of  the  prisoners,  was,  that  they  were  not  excluded  from  the  dwelling- 
clergy,  because  the  jury  had  acquitted  them  of  the  bur- 
glary, (p)  And  formerly  it  appears  to  have  been  doubted, 
whether,  where  the  words  "  not  guilty  of  the  burglary" 
were  a  part  of  the  finding  of  the  jury,  the  prisoner  was  not 
by  necessary  consequence  acquitted  of  the  felony  also,  (q) 
But  in  a  more  recent  case,  where  the  indictment  was  for  a 
burglary  and  larceny,  and  the  verdict  was  "  not  guilty  of 
u  the  burglary,  but  guilty  of  stealing  above  the  value  of  forty 
"  shillings  in  the  dwelling-house  ;"  and  the  entry  by  the  of- 
ficer was  in  the  same  words  ;  the  Judges,  after  some  debate, 
and  after  adjourning  the  case  to  a  subsequent  term,  held 
the  finding  sufficient  to  warrant  a  capital  judgment.  They 
agreed,  that  if  the  officer  were  to  draw  up  the  verdict  in 
form,  he  must  do  it  according  to  the  plain  sense  and  mean- 
ing of  the  jury  ;  and  that  the  minute  was  only  for  his  future 
direction,  (r) 


(ri)  Withal  and  Overend  (ease  of), 
Guildford  Ass.  1772,  Hil.  T.  1774. 
1  Leach  88. 

(o)  In  the  indictment  the  box 
was  described  as  containing  sixty 
pounds  of  money. 

(p)  Withal  and  Overend  (case  of), 
1  Leach  88.  2  East.  P.  C  c.  15. 
s.  28.  p.  517. 

(g)  Comer's  case,  1744,  1  Leach 


36.  2  East.  P  C.  c.  15.  s.  28.  p.  516. 
(r)  Hungerford's  case,  Bristol, 
1790,  East,  and  Trin.  T.  1790,  2 
East.  P.  C.  c.  15.  s.  28.  p.  518. 
Many  of  the  Judges  thought  that 
an  entry,  "  not  guilty  of  the  break- 
"  ing  and  entering  in  the  night. 
"  but  guilty  of  the  stealing,  &c." 
would  be  more  correct.  But  it 
appeared  upon  inquiry  to  be  the 
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Whore  several       It  seem*,  that  where  several   persons  are   indicted  toge- 
persons  are        .,       0  ,-        ,  .  ,  ±.  a     , 

indicted t«"-e-  t',er  tor  a  burglary  and  iarceny,  the  jury   cannot    nnd   one 

ther,  one  ran-  guilty  of  the  burglary  and  another  guilty  of  the  larceny  onlv, 
not  be  found      6        J  5    .  J  ,  .  ,  I 

•milty  of  bur-   upon  the  same  indictment,  and  the  same  evidence  ;  as  such 

glaryand  an-  a  fintljn,r  wou]d  s'new   that   the  offences  of  the  several  pri- 
other  ot  lar-  °  x 

ceny.  soners  were  of  a  distinct  nature,  and  therefore  ought  not  to 

have  been  included  in  the  same  indictment,  (s) 

Punishment  Burglary  was  at  common  law  a   felony  within  the  benefit 

offenders.  of  clergy  ;  (t)  but  a  higher  punishment  is  now  imposed  by 
the  provisions  of  several  statutes.  The  first  statute  in  order 
of  time  is  the  1  Edw.  VI.  c.  12.  by  which  it  is  enacted, 
"  that  persons  attainted  or  convicted  of  breaking  any  house 
"  by  day  or  by  night,  any  person  being  then  in  the  same 
"  house  where  the  same  breaking  shall  be  committed,  and 
"  thereby  put  in  fear  or  dread,  or  being  indicted  or  appealed  of 
"  the  same  offence,  and  thereupon  found  guilty  by  verdict, 
"  or  shall  confess  the  same  upon  arraignment,  or  will  not  an- 
"  swer  directly  according  to  the  laws  of  this  realm,  or  shall 
"  stand  wilfully  or  of  malice  mute,  shall  not  be  admitted 
"  to  the  benefit  of  clergy."  The  statute  18  Eliz.  c.  7. 
enacts,  "  that  if  any  person  shall  commit  burglary  and  be 
"  found  guilty  by  verdict,  or  be  outlawed  for  such  offence, 
"  or  upon  arraignment  shall  confess  such  burglary,  every 
li  such  person  shall  suffer  death,  and  forfeit,  as  in  cases  of 
"  felony,  without  any  allowance  of  the  benefit  of  clergy." 

Of  accessories  This  statute  did  not  deprive  accessories  of  their  clergy; 
but  as  to  accessories  before,  the  statute  3  W.  and  M.  c.  9. 
s.  1.  enacts,  "  that  every  person  who  shall  counsel,  hire,  or 

constant  course  on  every  circuit  in  "  ing;"   and  yet  murder  includes 

England,  upon  an  indictment  for  the  killing. 

murder,  where  the  party  was  only  (*)  Rex  v.  Turner  and  others,   1 

convictedof  manslaughter,  to  enter  Sid.   171.     2  East.  P.  C.  c.   15.  s. 

the  verdict  "  not  guilty  of  murder,  28.  p.  519. 

"  but  guilty  of  manslaughter ;"  or,  (*)  3  Inst.  63,  65.     4  Black.  Com. 

"  not  guilty  of  murder,  but  guilty  22S. 

"  of  feloniously  killing  and  slay- 
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<l  command    any   person   to   commit  any   burglary,  being1 

"  thereof  convicted  or  attainted,  or  being-   indicted  thereof 

"  and  standing  mute,  or  not   directly  answering  to  the  in- 

"  dictment,  or  peremptorily  challenging-  above  the  number 

u  of  twenty,  shall  not  have  the  benefit  of  clergy  :"  and  by 

the  second   section  of  this  statute,  any  principal   offender  of  the  princi- 

standing  mute,  not  answering   directly,  or  challenging  pe-  Pal  °ffender 
o  3  o  ■"  »     o    r        standing 

remptorily  above  twenty,  (u)  or  being-  outlawed  thereupon,  mute,  &c. 
is  deprived  of  his  clergy. 

With  respect  to  accessories  after,  the  5  Anne,  c.  31.  s.  5.  Of  accessories 

- 1  «»t  after, 

enacts,  that  any  person  who  "  shall  receive,  harbour,  or 

li  conceal  any  burglars,  felons,  or  thieves,  knowing  them  to 

"  be  so,  shall  be  taken  and  received  as  accessary  to  the  said 

"  felony  ;  and  being  legally  convicted  by  the  testimony  of 

•*  one  or   more  credible  witnesses,  shall  suffer  death  as  a 

■"  felon  convict." 


In   concluding  this  chapter  upon  Burglary,  it  may  be  23  Geo.  Ill, 
useful  to  refer  to  the  statute  23  Geo.  III.  c.  S8.  which  was  t^" *° 

Ucl  SOUS    HD" 

passed  for  the  purpose  of  preventing  this  offence  and  that  of  prehended 
i  i         i  ■  x  i  with  imple- 

nousebreakmg.     It  enacts,  "  that  it  any  person  or  persons  ments  of 

"  shall  be  apprehended,  having  upon  him,  her,  or  them,  any  h°use-break~ 

.  ...  .  ingupon 

"  picklock  key,  crow,  jack,  bit,  or  other  implement,  with  an  them. 

"  intent  feloniously  to  break  and  enter  into  any  dwelling- 

11  house,  warehouse,  coach-house,   stable,  or  outhouse ;  or 

u  shall   have  upon  him,  her,  or  them,  any  pistol,  hanger, 

"  cutlass,  bludgeon,  or  other  offensive  weapon,  with  intent 

"  feloniously  to  assault  any  person  or  persons  ;  or  shall  be 

"  found  in  or  upon  any  dwelling-house,  warehouse,   coach- 

"  house,  stable,  or  outhouse,  or  in  any  inclosed  yard  or 

(u)  At  this  time  the  illegal  chal-  remptory     challenge    above     the 

lenges  would  he  disallowed.     The  number  of  twenty.     And  this  has 

22  Hen.  VIII.  c.  14.  s.  6.  (continued  been  construed  in  practice  to  im- 

by  28  Hen.  VIII.  c.  1.  and  made  ply,  that  the  challenge  above  that 

perpetual  by  32  Hen.  VIII.  c.  3.)  number  shall  be  void ;  without  af- 

enacts,    that  no  person  arraigned  fixing  any  other  penalty.  4  Black, 

for  felony  be  admitted  to  any  pe-  Com.  354. 
1 
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"  garden,  or  area  belonging  to  any  house,  with  an  intent  to 
"  steal  any  goods  or  chattels;"  every  such  person  shall  be 
deemed  a  rogue  and  vagabond  within  the  17  Geo.  1  I.e.  5.  (x) 
In  a  case  upon  this  statute,  23  Geo.  III.  a  warrant  of  com- 
mitment was  holden  defective,  because  it  did  not  state  that 
the  defendant  was  apprehended  with  the  implements  of 
housebreaking  upon  him  at  the  time  of  such  apprehension,  (y) 

(x)  For  the  proceedings  against  Lord  Kenyon,  C.  J.  said,  that  he 

rogues  and  vagabonds,  see  5  Burn.  yielded  with  great  reluctance  to  the 

Just.  Vagrants.  objection. 

(*/)  Rex  v.  Brown,  8  T.  R.  26. 
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CHAPTER  THE  SECOND. 

Of  Sacrilege,  or  of  Robbery  and  Larceny  in  Churches  and 

Chapels. 

A  HIS  offence  may  be  committed  either  with  or  without 
violence  or  breaking  of  the  church  or  chapel.  Where  the 
breaking  of  a  church  is  in  the  night  time,  the  offence  has,  we 
have  seen,  been  considered  to  be  burglary.  («) 

The  23  Hen.  VIII.  c.   1.  s.   3.   enacts,  that  "no  person  23  Hen.  VIII. 

c   1    s  3    No 
"  who  shall  be  found  guilty  for   robbing  of  any   churches,  person  rob. 

"  chapels,  or  other  holy  places,  nor  any  person  found  guilty  hjng  any 

"  of  any  abetment,  procurement,   helping,   maintaining,  or  tobeadmit- 

"  counselling  of  or  to  any  such  felony,  shall  be  admitted  to  ted  t0  clerSy- 

"  the  benefit  of  clergy."  (6) 

It  has  been  said,  that  no  sacrilege   is  within  this  statute,  Upon  this  sta- 

unless  it  be  accompanied  with  an  actual  breaking   of  the  mustbea 

church,  &c.  (c)     But  a   subsequent  statute  applies  to>  this  breaking. 
offence,  though  there  be  no  breaking. 

This  latter  statute  is  the  1  Edw.  VI.  c.  12.  the  tenth  sec-   l  Edw.  VI.  c. 
tion  of  which  enacts,  that  "  no  person  that  shall  be  attainted  persoafelo- 

"  or  convicted  of  the  felonious  taking  of  any  goods  out  of  niously  tak- 

i  ing  goods  out 

"  any  parish  church,  or  other  church  or  chapel,    shall  have  Gf  a  church, 

to  be  admit- 
ted to  clergy. 

(a)  Ante,  899,  note  (a).  answering  directly. 

(b)  There  is  an  exception  as  to  (c)  Kel.  59.   69.     1  Hawk.  P.  C. 
persons  in  holy  orders.     The  25  c.  34.    Of  Robbery  in  a  Church,  %c. 
Hen.  VIII  c.  3.  s.  2.  extends  this  s.  3.     1  Hale  P.  C.  518.  note  (A).  2 
statute  to  persons  standing  mute,  Hawk.  P.  C.  c.  33.  s.  73. 
challenging  above  twenty,  or  not 
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the  benefit  of  clergy  ;  (d)  and  thus  excludes  principal  of- 
fenders from  their  clergy  $  in  cases  in  which  it  would  have 
been  requisite  for  them  to  have  prayed  clergy,  namely,  where 
the  value  of  the  property  stolen  is  above  twelve  pence. 


Accessories  But  it  seems  that  accessories  in  the  offence  of  sacrilege 

not  excluded    are  not   at    this    time    excluded    from   their   clergy    by  any 

from  clergy.  OJ       J         J 

statute.      The    statute    23    lien.  VIII.   c.    1.  did     indeed 

expressly  extend  to  accessories,  but  it  appears  to  have  been 
repealed,  in  that  respect  at  least,  by  subsequent  enact- 
ments ;  (e)  and  that  statute  appears  to  have  been  the  only 
one  which  extended  to  them,  where  the  offence  did  not 
amount  to  burglary.  (f)  It  has,  however,  been  made  a 
question,  whether  there  be  need  of  any  statute  to  exclude 
them,  as  the  common  law  seems  to  have  given  no  person 
any  right  to  demand  the  privilege  of  clergy  for  sacrilege, 
except  at  the  discretion  of  the  ordinary,  (g) 

(d)  This  statute  ousts  sacrilege  s.  57.  p.  624.  the  learned  writer 
of  clergy  in  all  cases  except  that  of  says  of  the  statute  23  Hen.  VIII.  c„ 
challenging  above  twenty,  which  1.  that  it  is  much  to  be  doubted 
defect  was  supplied  by  3  W.  and  M.      whether  it  be  not  repealed  a,s  to 

the  point  of  clergy  by  the  statute 
1  Edw.  VI.  c.  12.  which  supplies  its 
place  in  a  great  measure  ;  and  if  so, 


c.  9.  1  Hale  518.  1  Hawk.  P.  C. 
c.  36.  Larceny  from  Church,  §c. 
s.  4. 

(e)  In  2  Hale  365,  it  is  said,  that      not  revived  by  the  statute  5  and  6 
the  23  Hen.  VIII.  c.  1.  is  repealed      Edw.  VI.  c.  10. 


by  1  Edw.  VI.  c.  12.  as  to  all  acces- 
sories. Hawkins  says,  2  Hawk.  P. 
C.  c.  33.  s.  75.  that  though  acces- 
sories are  expressly  mentioned  by 
23  Hen.  VIII.  c.  1.  yet  since  they 
are  omitted  by  25  Hen.  VIII.  c.  3. 
(ante,  note  (b) )  and  so  much  only 
of  the  23  Hen.  VIII.  c.  1.  is  revived, 
as  is  affirmed  and  enforced  by  25 
I Icn.  VIII.  c.  3.  they  seem  to  re- 
main in  the  same  case  as  if  they 
had  been  wholly  omitted  by  23 
Hen.  VIII.  c.  1.  which  is  the  only 
statute  he  knows  of  which  extends 
to  them.     In  2  East.  P.  C.  c.  16. 


(/)  1  Hawk.  P.  C.  c.  34.  Rob- 
bery in  Church,  Sfc.  s.  2.  2  Hawk. 
P.  C.  c.  33.  s.  75.  2  East.  P.  C.  c. 
16.  s.  67.  p.  630. 

(g)  2  Hawk.  P.  C.  c.  33  s.  9.  and 
76.  It  is  said,  however,  that  cler- 
gy was  not  taken  away  from  sacri- 
lege at  common  law,  but  that  the 
offender  could  not  have  it  if  the 
ordinary  refused  him.  2  Hale  333, 
366,  note(rf).  Elsewhere  it  is  said, 
that  clergy  was  not  allowed  by  the 
common  law  in  sacrilege.  3  Bac. 
Ab.  Felony  (G.) 
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It  has  been  holtlen  that  the  statute  4  Geo.  II.  c.  32.  which  4  Geo.  II.  c. 

makes   it  felony,  punishable   by    transportation   for  seven  T2"!    }mf 

* '    •  J  l  to  the  stealing 

years,   to  steal,  rip,  cut,  or  break,  with  intent  to  steal,  any  &c.  of  any 
lead,  iron  bar,  iron  gate,  iron  pallisade  or  iron  rail  fixed  to  fixed t™ any0 
any  dwelling-house,  &c.  or  to  any  other  building  whatsoever.  llouse  or 

„       ,  -  lor  ,  ,  other  building 

or  lixed  in  any  garden,  &c.  fence,  or  outlet  belonging  to  any  extends  to  a 
dwelling-house,  or  other  building;  (A) extends  to  a  church,  (i)  cnurc"> 
This  was  the  opinion  of  a  majority  of  the  Judges;  though 
there  was  some  doubt  whether  the  words  "  other  building"  in 
the  act  ought  not  to  be  construed  with  reference  to  the  same 
sort  of  buildings  as  were  before  expressed.  (A)  And  in  a  case 
which  occurred  shortly  afterwards,  the  Judges  were  unani- 
mous upon  the  point  that  a  church  is  included  within  the 
words,  "  any  other  building  whatsoever."  (/)  But  in  a  case 
where  the  prisoner  was  charged,  upon  an  indictment  on  the 
same  statute,  with  stealing  iron  rails  fixed  to  a  tomb  in  a 
church-yard  belonging  to  a  certain  building,  called  Islington 
church,  and  it  appeared  that  the  tomb  was  not  connected  by 
any  building  with  the  church,  it  was  holden  by  all  the 
Judges  that  the  offence  laid  was  not  within  the  statute,  (m) 

In  one  of  the  cases  which  has  been  cited,  it  was  agreed  by  indictment. 
all  the  Judges,  that  the  property  of  lead  fixed  to  a  church  sJj* ^"J,,"/ 

cannot  be  laid  to  be  either  in  the  churchwardens,  or  in  the  der  the  sta- 

......  ,  •  ,  •  ,    \       k      \    i\  •  •    •  ~.   „    tuteofiGeo. 

inhabitants  and  pansnioners.  (n)     And  this  opinion  seems  u  c  „„ 

to  have  been  confirmed  in  another  of  the  cases,  where  the 

first  count  of  the  indictment  was  for  stealing  lead  "  belonging 

"  to  the  Reverend  C.  G.  clerk,  then  and  there  fixed  to  a 

"  certain  building  called  Hendon  church  ;"  the  second  count 

stated  the  lead  as  "  belonging  to  J.  B.  and  R.  M.  the  church- 

"  wardens ;"  and  the  third  stated  it  as  "  belonging  to  the 

(h)  See  the  statute anda!sothe21  (k)  Id.  Ibid. 

Geo.  III.  c.  68.,  by  which  itsprovi-  (7)  Hickman  and  Dyer  (case  of), 

sions  are  extended  to  copper,  brass,  0.    B.    1784.     East.   T.   1785.      1 

and  bell  metal,  cited  more  at  large  Leach  318. 

post,  in  the  Chapter  on  Larceny.  (in)  Davis's  case,   2  East.  P.  C« 

(t)  Rex   v.    Parker    and    Easy,  c.  16.  s.  31.  p.  593. 

Suffolk  Sum.Ass.  1782.  and  Mich.  T.  (n)  Rex  v.  Parker  and  Easy,  unte 

17  32.   2East.P.C.c,16.s.31.p.5S2.  note  («') 

3   Q 
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<(  inhabitants  and  parishoners :"  but  the  majority  of  the 
Judges  there  held  that  the  first  count  of  the  indictment 
which  laid  the  property  of  the  lead  to  be  in  the  vicar  was 
good,  (o)  Many  of  them,  however,  thought  that  it  would 
have  been  better  to  have  alleged,  that  the  lead  was  "  fixed 
"  to  a  certain  building,  being  the  parish  church,  &c."  with- 
out stating  the  property  to  be  in  any  one  :  and  Buller,  J. 
thought  that  charging  it  to  be  property  was  absurd  and  re- 
pugnant, and  that  the  allegation  as  to  property  in  that  in- 
dictment might  be  rejected  as  surplusage,  (p) 

properdin  ^e  decisions  and  opinions  in  these  cases  probably  turned 

other  cases.  very  much  upon  the  particular  nature  of  the  property  which 
had  been  stolen.  For  it  has  been  holden  that  where  the 
bells,  books,  or  other  goods  belonging  to  a  church  are  stolen, 
they  may  be  laid  in  the  indictment  to  be  the  goods  of  the 
parishioners,  (q)  And  it  is  said,  that  he  who  takes  away  the 
goods  of  a  chapel  or  abbey,  in  time  of  vacation,  may  be 
indicted,  in  the  first  case,  for  stealing  bona  capellce,  being  in 
the  custody  of  such  and  such  ;  and  in  the  second,  for  stealing 
bona  domiis  vel  ccclesice,  S,-c.  (r) 

Taking  up  The  taking  up  dead  bodies,  though  for  the  purposes  of  dis- 

and  stealing  section,  has  been  before  spoken  of  as  an  indictable  offence,  and 
roffin«SOr  a  matter  of  great  indecency :  (s)  but  the  stealing  of  them  is 
not  a  felony.  (0  It  appears,  however,  to  be  larceny  at  com- 
mon law,  to  steal  a  shroud  from  a  corpse,  or  a  coffin  from  a 
vault  or  grave  ;  (u)  and,  as  such,  the  offence  will  be  more 
properly  mentioned  in  a  subsequent  chapter,  (x) 

(o)  Hickman  and  Dyer  (case  of),  Hawk.  P.  C.  c.  33.  s.  45.     2  East. 

ante  note  (I).     The  soil  and  free-  P.  C.  c.   16.  s.  89.  p.  651. 
hold  of  the  body   of  the  church  is  (r)  Id.  [bid. 

in  the  vicar,  Wats.  Clerg.  Law  398,  (*)  Ante  606. 

399,  400.  (t)  2  East.  P.  C.  c.  16.  s.  89.  p. 

(p)  Id.  Ibid,  and  2  East.  P.  C.  c.  652. 
16.  s.  31.  p.  593.  S.  C.     See  also  Is-  (u)  1  Hale  515.     2  Hale  181.     1 

lcy'scasc,0.  B.  1785.    1  Leach  320,  Hawk.P.C.c.33.s.46.4Black.Com. 

note(a)S.P,  236.  2East.  P  C.  c  16.  s.  89.p.652. 

(q)  1  Hale  512.    2  Hale  81.     1  (x)  Post.  Chap,  on  Larceny. 
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CHAPTER  THE  THIRD 

Of  House- Breaking. 

JoESIDES  the  nocturnal  house-breaking  or  burglary, 
which  has  been  treated  of  in  the  first  chapter  of  this  book, 
the  law  of  England,  in  its  especial  regard  for  the  safety  and 
security  of  the  habitation  of  man,  has,  in  many  cases,  pro- 
vided, that  the  forcible  invasion  of  the  dwelling-house  of 
another,  or  house-breaking,  when  accompanied  with  felony, 
shall  be  liable  to  capital  punishment,  though  committed  in 
the  day-time. 

The   1  Edw.  VI.  c.  12.  s.  10.   enacts,   that  no  person  or  i  Edw.  VI.  c. 
persons  attainted  or  convicted  of  breaking  of  any  house  by  i^ki;)"-  a 
day  or  by  night,  any  person  being  then  in  the  same  house,  house  by  day 
where  the  same  breaking  shall  be  committed,  and  thereby  pers0n  being 
put  in  fear  "  or  dread  ;"  or  being  indicted  or  appealed  of  therpiu.  aa<* 
any  such  offence,  and  found  guilty  ;  or  confessing  upon  ar- 
raignment, or  not  answering  directly,  or  standing  wilfully 
mute  ;  shall  be  admitted  to  the  benefit  of  clergy,  (a) 

The  "  breaking"  mentioned  in  this  statute,  must  be  an  Construction 
actual  breaking  ;  such  as,  if  done  in  the  night,  would  have 
amounted   to   burglary,  (b)      And    the  breaking  must  be 

(a)  This  statute  did  not  exclude  P.  C.c.  16.  s.  68.  p.  631.  Ante,  901. 
from  clergy  persons  challenging  pe-  In  the  marginal  note  to  the  case  of 
remptorily  above  twenty ;  but  they  Hamilton  and  Chesser,  1  Leach  348, 
were  afterwards  excluded  by  S  and  there  is  a  qucere  whether  an  indict- 
4  W.  and  M.  c.  9.  ment  on  this  statute  would  be  sup- 

(b)  1  Hale  548.     2  Hawk.  P.  C.      ported  by  proof  of  breaking  open 
.    33.  s.  88.     Fost.  108.    2  East,      an  inner  door  and  the  lock  of  a 

3  q  2 
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attended  with  some  felony  ;  so  that  though  a  house  be 
broken  in  the  day-time  with  a  felonious  intent,  it  will  not 
be  an  offence  within  the  statute,  if  nothing  be  taken,  (e) 
And  there  must  be  a  putting  of  some  person  within  the 
house  in  fear,  (d) 

Aiders  and  abettors  at  the  fact  of  such  a  breaking  and 
stealing,  though  they  do  not  enter  the  house,  are  ousted  of 
clergy  by  this  statute.  And  so  also  are  accessories  before 
by  the  particular  provisions  of  the  4  and  5  Ph.  and  M.  c.  4., 
because  the  felonious  taking,  being  accompanied  with  a 
breaking,  seems  properly  enough  to  come  under  the  notion 
of  robbery  in  a  dwelling-house  ;  ail  accessories  to  which 
before  the  fact  are  expressly  excluded  from  their  clergy  by 
that  statute,  (e) 


5  and  6  Edvr/1 
VI.  c.  9.  s.  4. 
Robbing  any 

persons  in 
their  dwell- 
ing-houses, 


The  stat.  5  and  6  Edw.  VI.  c.  9.,  after  reciting  a  former 
act  of  23  II.  VII I.  c.  1.  concerning  robbing  persons  in  their 
dwelling-houses,  and  some  doubts  which  had  arisen  upon  its 
construction,  (f)  enacts  and  ordains  "  that  if  any  person  or 

cupboard,  where  admission  to  the  putting  in  fear ;  accessories  before 

house  had  been  obtained  by  fraud.  would  not  be  deprived    pf   their 

But  see  ante,  903,  908.  clergy,  1    Hale  553.     2  Hale  : 

(c)  2llale353.  2  East.  P.  C.  c.  351,  361.  302.  11  should  he  ob- 
16.  s.  68.  p.  631.  Lord  Hale,  how-  served  of  this  statute  4  and  5  Ph. 
ever,  had  laid  down  a  contrary  and  M.  that  though  it  is  general  as 
doctrine  in  the  former  part  of  his  to  all  robberies,  in  any  dwelling- 
work,  namely,  that  an  entry  with  house,jet  it  is  restrained  by  the  con- 
intent  to  commit  a  felony,  though  struction  which  has  been  put  upon 
nothing  were  stolen,  was  within  the  it.  to  such  robberies  in  dwelling- 
statute.     1  Hale  548,  502.  563.  houses  as  are  excluded  from  clergy 

(d)  2  Hale  353.     2  East.  P.  C.  c.  by  some  former  statute.     1    Hale 
16.  s.  68.  p.  631.  522.     1 1  Co.  37.     2  East.  P.  C.  c. 

(e)  2   Hawk.  P.   C.    c  33.  s.  87.  10. s.  61.  p.  628. 

1  Hale  563.     2  East.  P.  C.  c.  10.  s.  (f)  This  statute  Of23  Hen.  VIII. 

68.  p.  631.     Put    if  this    offence  c.   1.   was  made  perpetual    by  32 

were  considered  as  complete  with-  Hen.   VIII.   c.   3.      It  is  stated  as 

out  any  felonious  taking,  and  only  doubtful  whether  it  was  not    rc- 

by  a  breaking  and  entering,  and  pealed  as  to  the  point  of  clergy,  by 


chap,  in.]  1  Edw.  VI.  C  12.  and 5  and  6  Edw.  VI.  c.  9.  967 

*•'  persons  be  found  guilty  for  robbing  of  any  person  or  tbeowner,&Q" 

"  persons,  in   any  part  or  parcel  of  their  dwelling-houses,  thTprecinct 

"  or  dwelling-places ;    the  owner  or  dweller  in  the  same  ot  tne  lu,usr> 
,,  ,  i  •       •£•     i  •       i  -i  i  i    •        ,        either  sleep- 

house,  or  his  wife,  his  children,   or  servants  being  then  ing  or  waking. 

fi  within  the  same  house  or  place,  where  the  same  robbery 

iC  and  felony  shall   be   committed  ;  or  in  any  other   place 

"  within  the  precinct  of  the  same  house  or  dwelling-place  • 

"  such  offenders   shall  in  no    wise    be   admitted   to  their 

"  clergy,  whether  the  owner  or  dweller  in  the  same  house, 

"  his  wife  or  children  then  and  there  beiny.  shall  be  waking 

"  or  sleeping."  (g) 

The  fifth  section  further  enacts,  "  that  no  person  or  persons  S.  5.  Robbing 
"  who  shall  be  found  guilty  of  robbing  any  person  or  persons  fa  an^v  booth 

"  in  any  booth  or  tent  in  any   fair  or  market,  the  owner,   or  tent,  in  any 

,  .         •/>     i  •       i  -i  i  .         fairormarket, 

"  his  wiie,  his  children,  or  servants,  or  servant,  then  being  the  owner.  &c. 

"  within  the  same  booth  or  tent,   shall  (not)  from  hence-  ueing  Wltmn> 

either  sleep- 

"  forth  be  admitted  to  the  benefit  of  clergy,  but  utterly  be  ing  or  waking. 
"  excluded,  &c."  without  respect  to  the  consideration  whe- 
ther the  owner  or  dweller  in  such  booths  and  tents,  his  wife, 
children,  or  servants  being  in  the  same,  at  the  time  of  such 
robberies  and  felonies  committed,  were  sleeping  or  waking. 

Upon  this  statute  the  construction  has  been,  that  though 
the  statute  does  not  mention  a  breaking,  yet  an  actual 
breaking,  such  as  would  make  a  burglary,  if  committed 
in  the  night,  is  necessary  ;  and  the  reason  given  is,  that  the 
statute  speaking  of  robbing  imports  more  than  a  bare  taking 
©f  goods,  &c.  ;  and  implies  some  actual  violence.  (//),  An 
intent  to  rob  is  not  sufficient :  there  must  be  an  actual  felo- 

1  Edw.  VI.  c.  12.  which  supplies  its  2  Hawk.  P.  C.  c.  33.  s.  92.     2  East, 

place  in  a  great  measure  :  and,  if  P.  C.  c.  10.  s.72.  p.  636.   But  quaere 

so,  not  revived  by  5  and  6  Edw.  VI.  it"  any  other  violence  amounting  to 

c.  10.  a  robbery  would  not  bring  a  case 

(£•)  5  and  6  Edw.  VI.  c.  9.  s.  4.  within  this  statute  as  well    as    a 

(/()  1    Hale  522,    523.      2  Hale  breaking  of  the  house.     See  Kel. 

352,  353.     1  Hawk.  P.  C.  c.  34.  s.  2.  6S,  69. 


068 


principals 
aiders  and 
accessories. 


Of  Home-breaking.— b  #  f>  Edw.  VI.  c.  9.  [book  iv 

nious  taking  away  of  some  property,  (i)     And  it  is  ?aid,  that 
the  value  of  the   property  stolen  must  be   above  twelve- 
pence  ;    on   the  ground  that  the  statute  did  not  alter  the 
nature  of  the  offence,  but  only  took   away  clergy   where 
clergy  was  allowed  before,  namely,  where  the  offence  was 
capital,   as  in  grand  larceny.  (A)      It  is  not    enough  that 
a  stranger,  or  sojourner,   be   in  the  house  at  the  time  of 
the  robbery :  either  the  owner,  or  his   wife,  children,  ser- 
vants,  or  servant  (according  to  the  words  of  the  statute) 
must  be  within  the  precinct  of  the  house  at  the  time  :  (0  but 
it  is  not  necessary  that  they  should  be  in  the  same  room 
where  the   robbery   is  committed,  (m)     It  has  been  ruled 
that  robbing  a  shop,  such  as  was  formerly  kept  in  West- 
minster Hall,  and  like  those  which  are  now  kept  in  Exeter 
Change,  is  not  robbing  a  booth  or  tent,  within  the  meaning 
of  this  statute,  (n) 

Principals  in  this  offence  of  robbing  in  a  dwelling-house, 
and  also  aiders  and  abettors,  though  thoy  do  not  actually 
enter  the  house,  are  ousted  of  clergy ;  and  so  also  are  ac- 
cessories before,  by  the  provisions  of  4  and  5  Ph.  and  M. 
c.  4.  and  3  W.  and  M.  c.  9.  (o)  But  it  does  not  appear  that 
accessories  before  to  a  robbery  in  a  booth  or  tent  are  ousted 
of  clergy  by  any  statute,  unless  the  robbery  be  from  the 
person ;  in  which  case  the  statute  3  W.  and  M.  c.  9.  will 
apply,  the  other  statute  4  and  5  Ph.  and  M.  c.  4.  extendi n 
only  to  dwelling-houses. 


B 


It  is  suggested  by  Lord  Hale,  that  an  indictment  against 


(i)  1  Hale  522,  526.  2  Hale  355. 
1  Hawk.  P.  C.  c.  34.  s.  6. 

(Ar)  1  Hale  531.  2  East.  P.C.c. 
16.  s.  70.  p. 634.  Audseepost.  971. 

(0  1  Hale  522.  2  Hale  355.  1 
Hawk.  P.  C.  c.  34.  s.  8.  2  Hawk. 
P.  C.  c.  33.  s.  93.  Au  indictment 
was  laid  upon  this  statute,  for  break- 
ing the  king's  mansion  at  Whitehall, 


and  stealing  Sir  II.  Hungate's  goods 
there,  divers  of  the  kings  servants 
then  being  in  the  house.  1  Hale 
522.  Rex  v.  Williams  and  others, 
14  Car.  I. 

(wi)  1  Hale  522. 

(n)  1  Hawk.  P.  C.  c.  34.  Robbery 
in  a  Booth,  fife.  s.  2.  1  Hale  524. 

(o)  2  East.  P.  C.  c.  1 6.  s.  72.  p.  637. 


chap,  in.]         Aiders  and  Accessories. 
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an  aider  and  abettor  should  charge  such  person  not  generally, 
as  "present,  aiding,  and  abetting;"  but  as  "maliciously 
"  commanding,  hiring,  or  counselling  to  commit  the  fact," 
so  as  to  comply  with  the  words  of  the  statute  4  and  5  Ph. 
and  M.  c.  4  :  but  that  learned  Judge  gives  his  own  opinion 
that  the  words  "  maliciously  present,  aiding,  and  abetting," 
are  sufficient ;  as  being  tantamount  to  the  former,  and 
more,  (p)  And  he  also  states  his  opinion,  that  all  may  be 
indicted,  quod  fregerunt  et  intraverunt,  as  in  cases  of  bur- 
glary or  robbery,  (q) 

This  statute  of  the  5  and  6  Edw.  VI.  c.  9.  is  spoken  of  as 

having  been   at  one    time   in  great  and  daily  use ;  (r)  but 

it  appears  now,  together  with  the  former  act  of  1   Edw. 

VI.  c.  \%.  s.  10.  to  have  been  rendered  of  less  importance  (s) 

by  a  subsequent   statute   3  W.  and  M.  c.  9.  which  takes 

away  clergy  from  persons  robbing  any  dwelling-house  in  the 

day-time,  any  person  being  therein.     The  robbing  in  the 

statute  of  W.  and  M.  implies  a  breaking  ;  and  as  the  statute 

does  not  require  that  the  party  in  the  house  should  be  put  in 

/ear,  which  is  necessary  under  the  1  Edw.  VI.  c.  12.  s.  10,  and 

as  it  applies  to  cases  where  any  person  is  in  the  house,  and 

inot  like  the  5  and  6  Edw.  VI.  c.  9.  to  cases  only  where  the 

"  owner  or  dweller,  his  wife,  children,  or  servants,"  may  be 

there,  it  appears   to  be   more  comprehensive  than  either  of 

the  former  statutes. 

The  words  of  the  3  W.  and  M.  c.  9.  as  applicable  to  this  3  W.  andM.c. 


(p)  1  Hale  522. 

(g)  Id.  Ibid.     And  see  ante,  37, 
post.  975. 

(r)  1  Hale  520. 

(s)  The  later  books  do  not  sup- 
ply many  cases  upon  either  of  these 
statutes.  In  1784,  an  indictment 
in  a  case  at  the  Old  Bailey  con- 
tained a  count  upon  the  statute  1 
Edw.  VI.  c.  12. :  but  an  objection 


was  taken  that  the  breakiug  of  the 
house  was  not  sufficiently  proved; 
and  the  prisoner  was  convicted 
upon  a  second  count  in  the  indict? 
ineut,  upon  the  statute  12  Anne,  c. 
7.  for  stealing  goods  in  the  dwell- 
ing-house to  the  value  of  forty 
shillings.    Hamilton's  case,  1  Leach 


348. 


/ 
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^70  Of  House-breaking  in  the  Day  Time,    [kook  it. 

9.  s.  1.    Rob-  subject,  are  "  that  all  and  every  person  or  persons  that  shall 

l)ii)n-  any 

house  in  the  ro'> l,n)  dwelling  house  in  the  day-time,  any  person  being 

day-time,  any  «  therein  ;  or  shall  comfort,  aid,    abet,  assist,  counsel,  hire, 

person  being 

therein.  li  or  command  any   person  or  persons  to  commit  the  said 

"  offence,  or  to  break  any  dwelling-house,  shop,  or  ware- 

*'  house   thereunto    belonging,    or    therewith    used    in    the 

11  day-time,  and  feloniously  take  away  any  money,  goods,  or 

"  chattel  of  the  value  of  fire  shillings  or  upwards  therein 

"  being,  although  no  person  shall  be  within  such  dwelling* 

"  house,  shop,  or  warehouse"  being  convicted,  or  attainted, 

standing  mute,  not  answering  directly  or  challenging  above 

twenty,  shall  not  have  the  benefit  of  clergy.  (/) 

Construction        In  a  case  in  which  the  construction  of  this  statute  came 
of  this  statute.  ,,  .  .  .  „,  ,         T,  -*t       t        • 

under  the  consideration  ot  the  twelve  Judges,  Mr.  Justice 

Gould  in  delivering  their  opinion,  said,  "  The  word  7~ob,  in  a 

tc  legal  construction,  always  includes  the   idea  of/brce  and 

u  violence ;  and  although  the  statute  does  not  expressly  sig- 

"  nify  that  breaking  and  entering   the   house   is  necessary 

"  to  constitute  the  crime,  yet  it  has  always  been  held  upon 

*6  this  statute,  as    well   as  upon  other  acts  of  parliament 

"  penned  in   the  same  manner,  that  those  ingredients  are  ex 

"  xi  termini  included  in  and  implied  by  the  word  "  rob."     It 

"  is  therefore  essential  to  consider  what  degree  of  breaking1 

"  and  entering  is  necessary  ;    and  it  is  settled  in   a    variety 

"  of  determinations    upon  the  statutes  relating  to  this  sub- 

"  ject,  that  the  breaking  must  be  of  a  dwelling-house,  in  the 

u  same  way  as  would  be  necessary   to  constitute  the  crime 

"  of  burglary  upon  the  rules  of  the  common  law  ;  the  only 

u  difference  between  the  two  offences  being,  that  burglary 

':  must  be  committed  in  a  dwelling-house  in  the  night  time, 

<J  and  this  offence  must  be  committed  in  a  dwelling-house 

"  by  day."  (^) 

It  should,  however,  be  observed,  that  in  some  respects 

(l)  3  W.  and  M.  c.  9.  s.  1.  Ante,  987.     And  sec  2  East.  P.  C. 

(n>  Trapskaw's case,  1  Leach 428.     -c.  16.  s.  C9.p.  633.,  ands.  12. p. 636. 


chap,  in.]    No  Person  being  within :  39  Eliz.  c.  15.  971 

this  offence  differs  from  that  of  burglary  ;  inasmuch  as  here, 
by  the  necessary  implication  of  the  word  "  rob,"  there  must 
be  an  actual  taking  of  property  ;  while  in  burglary,  as  we 
have  seen,  a  felonious  intent,  though  not  executed,  is  suffi- 
cient :  (w)  and  with  respect  to  the  value  of  the  property 
taken,  it  seems  that,  according  to  the  usual  interpretation  of 
the  statute,  it  must  be  above  a  shilling  in  order  to  oust  the 
offender  of  clergy ;  unless,  indeed,  it  be  taken  in  the  presence 
of  some  person  in  the  house,  so  as  to  amount  in  law  to  a 
robbery  properly  so  called,  (.r) 

It  should  also  be  observed,  upon  the  construction  of  this  Principals 

7     r  breaking  aivy 

statute,  that  as  it  has  ousted  of  clergy  the  accessories  before  shop  or' ware- 
to  a  breaking  of  anv  "  shop  or  warehouse"  belonging  to,  or  holl*e'  a'u  , 
o  J  l  o     o       J  stealing  to  tut! 

used   with  a  dwelling-house,  and   stealing  therein  to  the  value  of  five 
value  of  five  shillings;  it  seems  that  it  must  necessarily,  and  '         °' 
by  implication,  be  taken  to  have  ousted  the  principals  also 
under  the  like  circumstances.  (?/) 

A  robbery  committed   in  the  day-time,  in  a  house  left  S9Eliz.e.  13. 
without  any  person  to  protect  it,  was  less  penal,  after  the  t^e  iaT_time 

passing  of  the  statutes  of  Edw.  VI.,  than  when  committed  m  »ous*n  no 
•     ,i       i       ,-         •  ,  i-i  ...         person  being 

m  the  day-time  in  a  house  while  some  person  was  within  ;  therein. 

and  the  statute  39  Eliz.  c.  15.  recites  that  this  circumstance 

had  emboldened  wicked  persons  "  to  watch  their  opportunity 

"  and  time  to  commit  many  heinous  robberies,  in  breaking 

"  and  entering  divers  honest  persons'  houses,  and  especially 

"  of  the  poorer  sort  of  people,  who,  by  reason   of  their 

"  poverty,  were  not  able  to  keep  any  servant,  or  otherwise 

"  to  leave  any  body  to  look  to  their  house,  when  thev  went 

"  abroad  to  hear  divine  service,  or  from  home  to  follow 

"  their  labour  to  get  their  living,  to  the  hindrance  and  loss 

u  of  good  subjects,  and  the  utter  impoverishing  of  many 

<l  poor  widows,  sole  women,  and  other  people." 

(it<)  Ante,  942.  et  sequ.  ,  g  East.  P.  C.  c    16.  s.  6S.  p.  6S1,  *. 

(x)  2  East.  P.  C.  c.  16.  s.  70.  p.  73.  p.  637.  s.  76.   p.   639,    640.     6 

634.     Ante  968.  Ev.   Col.  Stat.  Pt  V.  CI.    VII.  Xo. 

iff)  2  Hale  345,  6,  7.     Fost.  330.  17.  p.  471,  note  (7)  Post.  97  4. 
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39  Eire,  c.  15.       The  statute  then  enacts,  ic  that  if  any  person  or  persons 
iii  the  day  b      "  shall  be  found  guilty  and  convicted  by  verdict,  confession, 

time  property  u  or  otherwise,  according  to  the  Jaws  of  this  realm,  for  the 

to  the  value  ,  .e 

of  5s.  in  a        (i  felonious  taking   away,  in   the  daytime,  of  any  money, 

house,  &c.  no  «  ff0ods  or  chattel,   being  of  the  value  of  five  shillings  or 

person  being  o  »  o 

therein,  felo-    "  upwards,  in  any  dwelling-house  or  houses,  or  any  part 
ejervv  "  thereof,  or  any   outhouse   or  outhouses,  belonging  and 

"  used  to  and  with  any  dwelling-house  or  houses,  although 
"  no  person  shall  be  in  the  said  house  or  outhouses  at  the 
"  time  of  such  felony  committed  ;"  such  person  and  persons 
shall  not  be  admitted  to  the  benefit  of  clergy. 

3W. andM.  The  3  W.  and  M.  c.  9.  s.  1.  enacts,  that  "every  person 

to  aiders  and    "  or  Persons   that  shall  comfort,  aid,  abet,  assist,  counsel, 

abettors,  and    «  hire,  or  command  any   person  or  persons  to   break  any 
accessories.  • 

"  dwelling-house,  shop,  or  warehouse  thereunto  belonging, 

"  or  therewith  used,  in  the  day  time,   and   feloniously  take 

"  away  any  money,  goods,  or   chattels,  of  the  value  of  five 

"  shillings  or   upwards  therein  being,  although  no   person 

"  shall  be  within  such  dwelling-house,  shop,  or  warehouse," 

being  convicted,  shall  not  have  the  benefit  of  clergy. 

A  breaking  of      Though  the  words  of  the  enacting  part  of  the  statute  of 

the  house  is       Elizabeth  seem  plainly  to  include  felonious  takings  to    the 
necessary,  un-  *  '  ~ 

derthestatute  value  of  five  shillings,  though   not  committed    with   force, 

39  '  yet  as  the  mischief  complained  of  in  the  preamble,  and  in- 

tended to  be  prevented,  is  stated  to  be,  heinous  robberies 
committed  "  in  breaking  and  entering"  houses,  and  as  other 
statutes  excluding  the  benefit  of  clergy  from  robberies  in 
houses  have  been  construed  to  extend  to  such  larcenies 
only  as  are  accompanied  with  a  breaking  of  the  house,  it 
has  been  holden  that  this  statute  also  extends  only  to  such  a 
felonious  taking  as  is  accompanied  with  a  breaking  of  the 
house,  (s)  And  with  respect  to  the  nature  of  the  breaking, 
it  seems  to  be  the  better  opinion,  that  it  must  be  such  as 
would  make  burglary  if  it  were  done  in  the  night ;  and  that 

(»)  2  Hawk.  P.  C.  C.  33.  s.  96.    2  Hale  356. 
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no  act  of  violence  short  of  this  will  be  sufficient,  (a)   It  was 
indeed  said  by  a  very  great  judge,  (b)  that  though  the  break- 
ing the  door  of  a  cupboard  let  into  the  wall  of  a  house  into 
which  the  thief  had  entered   by  an  onen  outer  door  or  win- 
dow, would  not  constitute  burglary,  yet  that  it  would  be  a 
sufficient  breaking  within  this  statute;  and  he  cites  a  case  in 
support  of  this  distinction,    which  goes  to  the  extent  of 
making  the  breaking  open  a  chest   in  the  house  a  sufficient 
breaking,  (c)     But  this  doctrine  has  been  observed  upon  by 
Mr.  J.  Foster,  who  thinks  that  no  act  of  violence  short  of  a 
common  lav  burglary  will  be  sufficient  upon  the  statute  of 
Elizabeth,  or  the   statute  1  Edw.  VI.  c.    12.  ;    and  as  to 
the   case  cited,  he  says,  that  it  does  not   warrant  the  dis- 
tinction; that  if  the  chest  mentioned  in  it  was  a  moveable 
chest,  it  cannot  be  law ;  and  that  from  other  statements  of 
the  case,  (d)  it  did  not,  nor  possibly  could,  turn  upon  the 
circumstance  of  breaking  a  chest,  or  fixed  cupboard,  or  any 
thinff  like  it,  as  there  was  no  occasion  to  resort  to  any  such 
constructive  breaking,  both  the  outer  and  inner  doors  having 
been  broken  open,  (e) 

It  seems  that  questions  which  may  arise  upon  this  statute  As  to  wh.lt 

as  to  what  shall  be  deemed  a  dwelling-house,  must  be  go-  sh-lil  be  d;  •/'» 

.  .  .      ed  a  dwelling 

verned  by  the  same  rules  as  apply  to  similar  questions  in  house,  out- 

the  case  of  burglary.  (/)  Thus,  according  to  those  rules,  **"**'  &c- 
it  appears  to  have  been  holden  that  a  chamber  in  one  of  the 
inns  of  court  is  a  dwelling-house  within  the  statute,  (g) 
The  express  words  of  the  statute  extend  also  to  any  out- 
house belonging  to  and  used  with  the  dwelling-house :  and 
according  to  the  rule  that  a  statute  taking  away  clergy  from 

(a)  1  Hale  526.  2  Hale  356,  357.  (c)  1  Hale  527.   citing  Simson's 

1  Hawk.  P.  C.  c.  34.  s.  3.  Fost.  108.      case,  Id.  ibid,  and  508,  524,  526. 

2  East.  P.  C.  c.  16.  s.  75.  p.  638.  (rf)  2  Hale  358.     Kel.  3 J. 
Baynes's  case,  Poph.  84.  appears  to  (e)  Fost.    108.    and  see  2  Hale 
have  proceeded  upon  a  different      358.  note  (ft),  Ante,  905. 

.  construction;  Imt  it  has  been  de-  (/)  Ante,  914,  el  sequ. 

nied  to  be  law.  Kel.  68.  (js)  E™ns  and  Fynclie  (case  of), 

(b)  LordHal«.  Cro.  Car.  473.     Ante,  9\4. 
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the  accessory  before,  docs  by  necessary  consequence  take  it 
•  away  also  from  the  principal,  the  statute  3  W.  and  M.  c.  9. 
s.  1.  by  taking  away  clergy  from  the  accessory  before,  where 
the  breaking,  &c.  is  committed  in  a  shop  or  warehouse  be- 
longing to  and  used  with  the  dwelling-house,  also  takes  it 
away  from  the  principals  in  such  oflence,  though  the  shop 
or  warehouse  may  not  come  under  the  description  of  an. 
outhouse,  (h) 

Property  There  must  be  an  actual  stealing  or  talcing  away  of  mo* 

totheva  ncy,  goods,  or  chattels,  to  the  value  of  five  shillings.     It  is 

of  Jive  shit-  no(  however  necessary,  that  the  property  should  be  carried 
out  of  the  house:  the  least  removal  of  it  is  sufficient,  as  in 
tiie  case  of  other  larcenies.  (/)  Thus,  where  the  thief  took 
ffoods  to  the  value  of  five  shillings  out  of  a  chest,  and  laid 
them  on  the  floor,  but  was  apprehended  before  he  could 
carry  them  out  of  the  house,  the  case  was  holden  to  be 
within  the  statute,  as  there  was  a  sufficient  asportation  to 
constitute  a  larceny  at  common  law  :  and  the  statute  does 
not  alter  the  nature  of  the  offence,  but  only  takes  away 
clergy  from  the  particular  species  of  larceny  described,  (k) 

\o  person  It  is  necessary  by  the  express  words  of  the  statute,  that 

hmueatThe  no  Person  should  be  in  the  house  at  the  time  when  the  of- 
time  of  the  fence  is  committed.  Accordingly  where  the  prisoner,  having 
entered  by  an  open  outer  door,  broke  open  the  door  of  a 
room  above  stairs  and  stole  goods,  while  a  person  was  in  a 
room  below,  the  case  was  holden  not  to  be  within  the  sta- 
tute. (/)  And  it  follows  that  a  larceny  committed  in  a  lodg- 
ing which  is  not  a  mansion  or  dwelling-house  of  itself,  will 
not  be  within  the  statute,  if  any  person  were,  at  the  time, 

(h)  2  Hale  346,  347.     Fost.  330,  (k)  Simson\s  case,    Kel.  31.     2 

rt  scqit.     2  East.  P.  C.  c.  16.  s.  OS.  Hale  357,358.   1  Hawk.  P.C.c.  34. 

p.  631.  s.  73.  p.  63T.  s.  76.  p.  640.  ».  4.  Fost.  109.   2  East.  P.  C.  c.  16. 

Ante,  971.  s.75.  p.  639. 

(f)  1  Hale  526.     1  Hawk.  P.  C.  (0  Harding's  case,  O.  B.  1699,  I 

c.34.  s.  4.    2  East.  P.  C.  c.  16.  s.  Hawk.  P.  C.  c.  34.  s.  9. 

75,  p.  639.  3 


chap,  in.]  No  Person  being  within:  39  Eliz.  c.  15.  075 

in  the  house  of  which  such  lodging  is  a  part,  (m)  But  if 
the  person  in  the  house  conspire  with  the  thief,  tne  statute 
will  nevertheless  apply.  Thus,  where  it  appeared  that  the 
prisoners  were  let  into  the  house  by  a  servant,  and  that 
they  afterwards  broke  open  some  inner  doors,  and  stole  a 
great  deal  of  property;  an  objection  that  the  servant  was 
in  the  house  at  the  time  was  overruled,  upon  the  ground 
that  a  house  with  so  treacherous  a  servant  in  it,  was  as  de- 
fenceless as  if  no  person  whatever  had  been  therein,  (n) 

By  the  construction  which  was  put  upon   this   statute  of  Of  aiders  and 
Elizabeth,  and  which  appears  to  have  proceeded   upon  the  Tbe39 Eliz. 

particular  wording  of  it,  aiders  and  abettors,  not  actually  en-   c-  1,5-  extend- 
r  ed  by  3  Vv. 

tering  the  house,  were  holden  not  to  be  within  its  provisions,  andM.  c.9. 

so  as  to  be  ousted  of  clergy,  (o)  Accordingly,  where  two  per- 
sons put  a  ladder  against  a  chamber  window,  and  one  of 
them  opened  the  window,  got  into  the  chamber,  and  stole  a 
large  sum  of  money,  whiie  the  other  stood  on  the  ladder, 
so  that  he  could  see  into  the  chamber,  and  afterwards  had  a 
share  of  the  booty  ;  it  was  holden,  that  as  the  person  so  as- 
sisting in  the  robbery  did  not  actually  enter  the  chamber,  he 
was  entitled  to  his  clergy,  (p)  But  this  construction  has 
been  considered  as  hardly  to  be  reconciled  with  the  admitted 
rule,  namely,  that  when  divers  persons  are  present  and  abet 
one  another  in  the  commission  of  any  felony,  the  act  of  one 
shall  be  looked  upon  as  the  act  of  all.  (q)  And  in  cases  of 
ordinary  occurrence,  the  question  will  not  at  this  lime  arise, 
as  the  statute  3  W.  and  M.  c.  9.  s.  1.  expressly  provides  that 
the  aiders  and  abettors  therein  mentioned  shall  not  have  the 
benefit  of  clergy,  (r) 

(m)  1  Hawk.  P.  C.  c.  34.  s.  8.  (p)  Evans  and  Fynchc  (case  of), 

(n)  Smith's  case,  0.  B.   1698,   1  Cro.  Car.  473.  Jnte,  35,36.     The 

Hawk.  P.  C.  c.  34.  s.  7.     2  Leach  same  case  is  in   1  Jones  304.  but 

568,  note  (a).     But  qu.  and  see  the  this  point  is  not  there  noticed. 

preamble  of  the  statute,  ante,  971.  (q)  2  Hawk.  P.  C.  c.  33.  s.  98. 

(o)  1  Hale  527,  52S,  536.     Post.  ante,  30,  el  .icqu. 

.    356,418.   2  Hale  358,  359.  2  East.  (r)  Jnte,  972.  The  statute  4 and 

P,  C.  c.  16.  s.  75.  p.  639,  5  Ph.  and  M.  c.  4.  docs  not  apply 
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Pomts  upon  But  some  points  have   been  raised  upon  the  construction 

the  construe-  . 

tiouofthe.'J     of  the  statute  3  W.  and  M.     It  has  been  questioned,  whe- 

o  is  t  ^1°  *'ier  a  Person  present  and  aiding-  at  the  robbery,  but  not  en- 
and  abettors,  tering  the  house,  may  be  indicted  as  a  principal,  so  as  to 
be  ousted  of  clergy ;  or  whether  it  is  not  necessary  that 
he  should  be  indicted  as  an  aider  and  abettor  under  this 
statute,  (s)  In  a  case,  however,  where  three  prisoners 
were  indicted  as  principals,  and  it  appeared  by  the  evidence 
that  one  of  them  only  entered  the  house  while  the  othera 
waited  at  some  distance  in  order  to  receive  the  goods,  an 
objection  that  the  one  who  entered  could  alone  be  found 
guilty,  seems  to  have  been  overruled.  (t)  But  as  the  jury 
found  the  value  of  the  property  taken  in  that  case  to  be 
under  five  shillings,  the  point  was  not  further  mentioned. 
Another  point  which  has  been  made  is,  that  an  aider  and 
abettor  not  actually  entering,  is  not  by  this  statute  expressly 
ousted  of  his  clergy,  if  the  place  broken  and  entered  be  an 
outhouse,  not  part  of  the  dwelling-house,  and  not  a  shop  or 
warehouse.  For  though  the  statute  of  Elizabeth  expressly 
extends  to  outhouses  belonging  to  and  used  with  the  dwell- 
ing-house, that  statute,  according  to  the  construction  which 
has  been  put  upon  it,  does  not  apply  to  aiders  and  abettors 
who  do  not  enter;  (u)  and  the  statute  of  3  W.  and  M.  which 
applies  to  such  aiders  and  abettors,  says  nothing  of  an  out- 
house, but  takes  clergy  away  from  aiders  and  abettors  of  a 
breaking,  &c.  in  any  "  dwelling-house,  shop,  or  warehouse, 
"  thereunto  belonging,"  and  does  not  therefore  apply  to 
aiders  and  abettors  of  a  breaking,  &c.  in  an  outhouse,  which 
is  no  part  of  the  dwelling-house,  and  not  a  shop  or  ware- 
house, (id)     It  should  however  be  observed,  that,  in  some 

to  the  aiders,  &c.  iu  the  statute  of  2  Leach  567. 

Eliz.  as  it  is  lostrained  by  the  con-  (u)  Ante,  975. 

struction  which  has  been  put  upon  (w)  2  Hawk.  P.  C.  c.  33.  s.  100. 

it,  to  such  robberies  in   dwelling-  2  East  P.  C.  c.  16.  s.  76.  p.  639,  640. 

houses  as  are  excluded  from  clergy  As  to  the  outhouses  which  will  be 

by  sum  former  statute.  considered  as  part  or  parcel  of  the 

(s)2East.P  C.  c.  16.  s.  75.p.639.  dwelling-housCj  sec  ante,  915,  et 

(<)  Mouncer  and  others  (case  of),  sequ. 
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books,  the  statutes  of  Eliz.,  and  W.  and  M.,  notwithstanding 
the  difference  of  the  terms  used  in  them,  have  been  treated 
of  as  co-extensive  and  co-operating,  (oc)  And  if  the  value 
of  the  goods  stolen  amounts  to  forty  shillings,  aiders  and 
assisters  will  be  excluded  from  clergy  by  the  statute  12 
Ann.  c.  7. 

It  is  agreed  that  accessories  before  were  not  ousted  of  their  Of  accessories 

before. 
clergy  by  the  statute  of  Elizabeth,  (y)     But  the  statute  of 

3  W.  and  M.  expressly  extends  to  them  ;  (s)  subject,  how- 
ever, to  the  observations  which  have  been  made  in  the  pre- 
ceding paragraph,  with  respect  to  aiders  and  abettors  of  a 
breaking,  &c.  in  an  outhouse.  For  as  that  statute  is  the 
only  law  by  which  accessories  before  are  excluded  from 
their  clergy,  and  as  it  applies  only,  as  we  have  seen,  in  its 
terms,  to  a  breaking,  &c.  in  a  "  dwelling-house,  shop,  or 
warehouse,  thereunto  belonging,"  it  has  been  considered, 
that  accessories  before  to  a  breaking  in  an  outhouse,  not 
being  any  part  of  a  dwelling-house,  and  not  being  a  shop  or 
warehouse,  are  still  entitled  to  the  benefit  of  clergy,  (a) 

The  indictment  upon  the  statute  of  Elizabeth  ought  pre-  Indictment. 
cisely  to  pursue  the  language  of  the  statute.  It  must  state, 
therefore,  that  the  offence  was  committed  in  the  day  time, 
and  that  no  person  was  within  the  house,  (b)  But  there  is 
no  occasion  to  make  a  formal  statement  of  a  robbery,  as  in 
an  indictment  for  robbery  from  the  person;  for  the  averment 
that  the  party  broke  and  entered  the  house  sufficiently  im- 
ports a  robbery,  (c) 

The  evidence  must  support  the  material  averments  in  the  Evidence  and 
indictment.     But   if  it   should  appear  that  the  offence  was  verd,ct- 

(or)  4  Black.  Com.  240.  and  2  MS.  (a)  2  Hawk.  P.  C.  c.  33.  s.  101. 

Sum.  272.  as  cited  in  2  East.  P.  C.  2  East.  P.  C.  c.  16.  s.  76.  p.  640. 

c.  16.  s.  75.  p.  639.  (ft)  Poulter's  case,  11  Co.  36.     1 

(y)  1  Hale  526,  527,  528.  2  Hale  Hale  525.   1  Hawk.  P.  C.  c.  34.  s.  5. 

357.     2  Hawk.  P,  C.  c.  33.  s.  98.  (c)  2  Hale  356,  357. 

(a)  Ante,  973. 
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committed  in  the  night,  so  that  it  might  have  been  prosecuted 
as  burglary ;  or  that  any  person  was  in  the  house  at  the 
time ;  or  that  there  was  no  breaking  of  the  house ;  though 
the  case  will  not  come  within  this  statute,  the  offender  may 
be  convicted  of  the  simple  larceny,  (d) 

Besides  the  cases  of  house-breaking  which  have  been  men- 
tioned 'in  the  present  chapter,  the  breaking  and  entering 
houses,  shops,  &c.  for  the  purpose  of  destroying  or  injuring 
articles  of  manufacture,  are  in  several  instances  made  highly 
penal  by  the  provisions  of  certain  statutes,  which  will  bo 
mentioned  more  particularly  in  a  subsequent  chapter  of  this 
Book. 

(rf)  1  Hale  525,  526.  2  Hale  356.  be  convicted  of  a  capital  offence, 

1  Hawk.  P.  C.  c.  34.  s.  6.     2  East.  under  the  statute  of  Anne,  if  the 

P.  C.  c.  16.  s.  77.  p.  640.     And  it  stealing  were  to  the  amount  of  forty 

should  seem  that  the  offender  may  shillings. 
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CHAPTER  THE  FOURTH. 

Of  Robbery  and  Larceny  in  a  Dwelling- House,  where  there 
is  no  Breaking  of  the  House, 

JtCOBBERY  and  larceny  in  a  dwelling-house  have  been 
considered  by  the  legislature  as  aggravated  offences  ;  though 
effected  without  any  breaking  of  the  house.  These  offences 
have  therefore  been  made  subject  to  capital  punishment ; 
first  where,  at  the  time  the  property  is  stolen  from  the 
house,  the  owner  or  any  other  person  is  therein  and  put  in, 
fear  ;  and,  secondly,  where  the  property  stolen  in  the  house, 
or  any  of  its  outhouses,  is  of  the  value  of  forty  shillings  ;  and 
this  whether  any  person  be  within  or  not.  Before  these  sta- 
tutes are  treated  of  it  may  be  shortly  observed,  that  pro- 
perty may,  it  should  seem,  be  considered  as  stolen  from 
a  dwelling-house,  as  well  where  a  delivery  of  the  thing 
out  of  the  house  is  obtained  by  any  artifice  from  a  person 
therein  at  the  time,  as  where  the  thief  himself  enters  the  house, 
and  takes  it  there.  («) 

The  statute  3  W.  and  M.  c.  9.  s.  1.  relates  to  the  first  of  3  w- aRtl  M- 

c.  9.  s.  1. 

these  offences.     It  enacts  "  that  every  person  that  shall  fe-   stealing  pro- 

"  loniously   take  away  any  goods  or  chattels,  being  in  any  d^;u™m  * 

"  dwelling-house,  the  owner  or  any   other  person  being  house,  any 

"  therein,  and  put  in  fear,  or  shall  comfort,  aid,  abet,  assist,  therein,  and 

put  in  fear. 

(a)  2  East.  P.  C.  c.  16.  s.  55.  p.  him  out  of  the  window  hy  a  string: 

623.     And  see  Pearce's  case,  id.  s.  and  the  Judges  considered  that  this 

39.  p.  603,  where  the  prisoner,  in-  artifice  in  obtaining  the  delivery  of 

tending  to  steal  the  mail  bags,  went  the  letters  in  the  bags  out  ofthd    • 

to  thepost-oflice;  and,  pretending  house  was  the  same  as  if  the  pri- 

to  be  the  guard  of  the  mail,  pro-  soner  had  actually  taken  them  out 

cured  the  hags  to  be  let  down  to  himself. 

3  R 
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Construction 
of  this  statute. 


As  to  the  va- 
lue of  the  pro- 
perty taken. 


a  counsel,  hire,  or  command,  any  person  or  persons  to 
u  commit  the  said  offence,"  being  convicted,  &c,  shall  not 
have  the  benefit  of  clergy. 

It  is  clear  that  no  breaking  of  the  house  is  -necessary  to 
constitute  the  offence  under  this  provision  of  the  statute  ; 
and  that  the  meaning  of  the  word,  dwelling-house,  must  be 
construed  by  reference  to  the  same  rules  as  prevail  in  the  case 
of  burglary,  (b)  But  questions  of  greater  doubt  have  been 
raised  upon  its  construction,  with  respect  to  the  necessary 
value  of  the  property  taken,  and  also  with  respect  to  the 
degree  of  fear  which  must  be  excited  by  the  thieC 

Upon  the  first  of  these  questions,  it  may  be  sufficient  to 
observe,  that  though  there  seems  to  be  good  ground  for 
contending  that  stealing  property  of  ever  so  small  value, 
in  a  dwelling-house,  and  putting  some  person  in  the  house 
in  fear  by  so  doing,  constitutes  this  offence,  in  its  full  aggra- 
vation, although  the  property  be  not  taken  in  the  presence 
of  the  party  put  in  fear;  yet  it  seems  that  by  the  usual  inter- 
pretation and  construction  upon  this  subject,  the  value  of 
the  property  taken  must  exceed  twelvepence,  (the  value 
necessary  to  constitute  grand  larceny)  unless  it  were  taken 
in  the  actual  presence  of  some  per  on  in  the  house,  so  as  to 
amount  to  a  robbery  properly  so  called,  (c) 


As  to  the  de- 
gree of  fear 
which  must 
bb  excited. 


With  reppect  to  the  degree  of  fear  which  must  be  excited 
by  the  thief,  it  does  not  appear  to  have  been  expressly  de- 
cided whether  or  not  it  be  necessary  to  prove  the  actual 
sensation  of  fear  felt  by  som««  ^erson  in  the  house,  or  whe- 
ther fear  will  be  implied  if  some  person  in  the  house  were 
conscious  of  the  fact  at  the  time  of  the  robbery.  But  per- 
haps it  may  be  stated  as  the  better  opinion,  and  it  is  said  to 
be  the  practice,  that  proof  should  be  given  of  an  actual  fear 
excited  by  the  fact  when  committed  out  of  the  presence  of 


(i)  2  East  P.  C.  €.  r6.  *.  69.  p.  633. 
(*)  3  East.  P.  C.  c.  16.  ».  ?Q.  p. 


$33,  634, 
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•the  party,  so  as  not  to  amount  to  a  robbery  at  common 
law.(tf)  Where  the  face  was  committed  in  the  presence  of 
the  party,  possibly  it  would  depend  upon  the  particular  cir- 
cumstances of  the  transaction,  whether  fenr  would  or  would 
not  be  implied  :  and  clearly  if  it  should  appear  that  the 
party  in  whose  presence  the  property  was  taken  was  not 
conscious  of  the  fact  at  the  time,  the  case  would  not  come 
within  the  statute,  (e) 

It  has  been  decided  that  an  indictment  upon  this  statute  The  indict- 

must  expressly  allege  that  some  person  in  the  house  was  ™]entm!1»t 

•  m.  allege  that 

put  in  tear  by  the  prisoner.     The  form   was  (after  stating  some  person 

a  stealing  of  goods   in  the  dwelling-house  of  one  J.  G.,j   mthe!™use 

13  °  °  >'    was  put  10 

"  he  the  said  J  G.,  and  one  M.  E.,  and  one  M.  G.,  the  fear 
f  wife  of  the  said  J.  G.,  then  being  in  the  said  dwelling- 
•"  house,  and  being  put  in  fear  therein  ;"  and,  on  the  first 
consideration  of  the  case,  most  of  the  Judges,  to  whom  it  was 
referred,  inclined  to  think  that  the  indictment  was  good,  in 
pursuing  the  words  of  the  statute  ;  but  they  ultimately  agreed 
that  the  prisoners  were  entitled  to  their  clergy  for  the  defect 
4n  the  indictment,  in  not  stating  that  the  persons  in  the 
Jiouse  were  put  in  fear  by  the  prisoners .  (f) 

But  in  this  case  the  judges  held,  that  the  prisoners  were 
properly  convicted  of  the  larceny;  and  they  accordingly 
jeceived  sentence  of  transportation,  (g) 


(d)  2  East.  P.  C.c.  16.  s.  71.  p.  635.  in  case  of  their  standing  mute  or 
and  Etherington  and  Brook  (case  challenging  more  than  twenty,  they 
of),  id.  ibid.  mere  charged  with  putting  persons 

(e)  Id.  ibid.  in  fear   who  were  in   the   houses, 
(/)  Etherington  and  Breok  (case  (within  1  Edw.  VI.  c.  12.)  and  also 

of),  2  Leach  671.     2  East.  P.  C.  c.  to  some  other  books  and   prece- 

16.  s.  71.  p.  635,  in  which  last  au-  dents.     See  precedents  of  indict 

thority  it  is  said,  that  the  Judges  ments  drawn  in  conformity  to  this 

came  to  their  conclusion,  upon  be-  decision  in  2  Stark.  Crim.   Ptead. 

ing  referred  to  some  precedents  of  444.      3  Chit.  Crim.  L.  291. 
indictments  for  burglary,  in  which,         .(g)  2  Leach  673, 
to  oust  the  offenders  of  their  clergy 
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12  Ann.  c.  7.         The  12  Ann.  c.  7.  s.  1.  relates  to  the  offence  of  stealing 
property  in  a°  property  in  a  dwelling-house,  or  any  of  its  outhouses,  of  the 

dwelling-         value  of  forty  shillings.     It  enacts  that  "  every  person  who 
house  or  out-    „.-.,»,.,.  .  ,  i 

house  of  the  shall  feloniously   steal   any    money,    goods,    or   chattels, 

value  otjoriy  u  wares,  or  merchandizes,  of  the  value  of  forty  shillings,  or 

shilling*.  j      j  o  ? 

"  more,  being  in  any  dwelling-house,  or  outhouse  thereunto 
"  belonging,  although  such  house  or  outhouse  be  not  actu- 
"  ally  broken  by  such  offender,  and  although  the  owner  of 
u  such  goods,  or  any  other  person  or  persons,  be  or  be 
iC  not  in  such  house  or  outhouse  ;  or  shall  assist  or  aid 
"  any  person  or  persons  to  commit  any  such  offence," 
being  convicted,  &c,  shall  be  debarred  from  the  benefit 
of  clergy.  The  second  section  provides  that  the  act  shall 
not  extend  "  to  apprentices  under  the  age  of  fifteen  years 
"  who  shall  rob  their  masters  as  aforesaid."  And  the  act 
does  not  extend  to  principals  outlawed,  nor  to  accessories 
before  the  fact. 

Construction  With  respect  to  the  "  dwelling-house,"  as  mentioned  in 
ot  the  statute,  ^jg  s(atutGj  ft  appears  that  it  must  be  one  in  which  burglary 
may  be  committed.  (//)  But  it  has  been  holden  that  the 
statute  does  not  extend  to  a  stealing  in  a  man's  own  house; 
on  the  ground  that  it  was  not  intended  to  protect  property 
which  might  happen  to  be  in  a  house  from  the  owner 
of  the  house,  but  from  the  depredations  of  others.  (■/) 
And,  upon  the  same  principle,  where  it  appeared  that  the 
prisoner  was  a  married  woman  and  had  stolen  the  property 
in  the  dwelling-house  of  her  husband,  it  was  holden  that 
she  could  not  be  convicted  of  the  capital  part  of  the  charge, 
as  the  house  of  the  husband  must  be  construed  to  be  her 
house  also:  and  she  was  therefore  found  guilty  only  of  the 
simple  larceny.  (A)     With  respect  to  servants,  the  preamble 


(ft)  2  East.  P.  C.  c.  16.  s.  81.  p.  (i)    Thompson    and    Macdaniel 

<J4 1.  Davies's  alia*  Silk's  case,  ante,  (case  of),  O.  B.  1784.  1  Leach  338. 

923,  4;  and  other  cases  cited  in  the  2  East.  P.  C.  c.  16.  s.  81.  p.  644. 

Chapter  on  Burglary,  ante,   913,  (A)  Gould's  case,  O.  B.  1780.     1 

9ttequ.  Leach  217.    2Ea*t.P.C.c.l6.s.81. 
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of  the  statute,  which  recites  "  that  divers  wicked  and  ill- 
u  disposed  servants,  and  other  persons,  are  encouraged  to 
"  commit  robberies  in  houses,"  shews  clearly  that  it  ex- 
tends to  them. 

It  appears  to  have  been  holden,  that  the  stealing-  must  be  The  stealing 

of  property  deposited  in  the  house,  and  not  of  property  which  must,)e  of 

was  about  the  person  of  the  party  from  whom  it  was  taken,  positedin  the 

In  a  case  where  the  indictment  was  for  stealing;  a  bank-note  ho"se'.^nd 

°  under  its  pro- 

of the   value  of  25/.,  in  the  dwelling-house  of  one  C.  M.   tection.and 

Adams,  it  appeared  that  the  prisoner  was  a  lodger  in  Mrs.  p°rt°  ^J^dj 

Adams's  house,  and  that,  on  the  day   on  which  the  offence  was  about th« 

was  committed,  she,  wanting  to  get  the  note  changed,  sent  party  from  * 

her  servant  with  it  to  his  apartments,  to  request  him  to  give  whom  ,l  wa» 

,„.,,.  b         taken, 

her  change  for  it;  when  the  prisoner,   after  examining   his 

purse,  and  saying  that  he  had  not  gold  enough  about  him 
for  the  purpose,  but  that  he  would  go  to  his  bankers  and  get 
it  changed,  left  the  house  with  the  note  in  his  hand,  and 
never  returned.  Upon  these  facts  a  question  arose,  whether 
the  case  was  within  the  statute,  which  was  considered  ashavino- 
been  made  to  protect  such  property  as  might  be  deposited 
in  the  house,  and  not  property  which  was  on  the  person  of 
the  party  :  and  the  point  having  been  saved  for  the  opinion 
of  the  Judges,  they  were  of  opinion  that  the  case  was  not 
within  the  statute.  (/)  And,  upon  the  same  principle,  where 
a  person,  in  possession  of  a  large  sum  of  money,  was  deluded 
by  a  ring-dropper,  who  pretended  to  have  found  a  purse, 
to  go  into  a  public-house  to  share  its  contents,  and  there 
induced  to  lay  his  money  on  the  table,  when  the  ring- 
dropper  immediately  took  up  the  money,  and  carried  it  oil', 
it  was  decided,  upon  reference  to  the  Judges,  that  the  case 
was  not  within  the  statute.     A  majority  of  them  were  of 


p.  644,  in  which  last  book  it  is  said,  husband's  house. 

that  the  prisoner  was  the  mistress  (/)  Campbell's  case,  0.   B.  Jan. 

of  a  brothel,  and  stole  the  money  1792.     2  Leach  564-     2  East- P.  C. 

from  a  sailor  who  lodged  in  her  c.  10.  s.  82.  p.  644,  C45. 
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opinion  that,  in  order  to  bring  a  case  within  this  statute* 
the  property  stolen  must  be  under  the  protection  of  the 
house,  and  deposited  therein  for  safe  custody,  as  the  furni- 
ture, plate,  or  money  kept  in  the  house,  and  not  things 
immediately  under  the  eye,  or  personal  care  of  some  one 
who  happens  to  be  in  the  house,  (m) 

TThe  dealing  It  appears  to  have  been  ruled,  at  one  time,  that  the  steal-" 
UwfffinTttie*'  *n»  of  bank-notes  was  not  within  this  statute  ;  on  the  ground 
status  that  the  legislature  could  not,  in  the  twelfth  year  of  the  reign 

of  Queen  Anne,  have  in  contemplation  a  species  of  property 
which  it  was  not  a  felony  to  steal  until  made  so  by  a  sub- 
sequent statute  2  Geo.  II.  c.  25.  (n)  But  a  contrary  doc- 
trine is  now  fully  established,  and  the  stealing  of  bank-notes 
has  been  taken  in  many  subsequent  cases  to  be  within  the 
statute  of  Anne,  which  was  intended  to  protect  every  species 
of  property,  (o) 

the  stealing'  The  stealing  must  be  to  the  amount  of  forty  shillings  at 
amount  of       onetime;  for  it  is  the  rule  that  a  number  of  distinct  grand 

forty  shillings  larcenies  cannot  be  added  together,  so  as  to  constitute  a 
•  '  onetime.  .     ,     «.  r™  i  •  i  ,1        ,1 

capital  ottence.  1  litis,  where  the  evidence  was  that  the  pri- 
soner was  the  servant  of  the  prosecutor,  and  had,  at  different 
times,  purloined  his  master's  property  to  a  very  considerable 
amount)   but  it  did  not  appear  that  he  had  ever  taken   to 


(m)     Owen's  case,  0.  B.  1792.  (n)  Dunmow's  case,  Essex  Ass. 

1  Hawk.  P.  C.  c.  38.     Of  Larceny  1793,  cor.  Hotham,  B.    1  Hawk.  P. 

from  the  Dwclling-House,  s.  6.     2  C.    c.    36.  Of  Larceny  from    the 

I-each   572.      2  East.  P.  C.  c.  16.  Du>elling-House,s.7. 
s.  82.  p.  645.     And  the  same  point  (p)  Dean's  case,  1796.     2  Leach 

*as  again  decided  in  Castledine's  693.     1  East.  P.  C.  c.  16.  s.  83.  p. 

case,  0.  B.  Octoh.  1792,  which  was  646.     Campheirs  case.  1792,  ante, 

also  referred  to  the  Judges;  and  note  (/).       Watson's    case,    1794, 

again  in  Watson's  case,  0.  B.  1794;  ante,  nOte(»i).  Milne's  case,  2  East* 

See  2  Leadi  574,  note  (a) :  2  Leach  P.  C.  c.   16.  s.  37.  p.  602.     Ham- 

640:    2  East.  P.  C.  c.  16.  s.  82.  p.  mond's  case,  2  Leach  10S3.  1090. 
fc45,  646,  and  s.  107.  p,  680,  681. 
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the  amount  of  forty  shillings  at  anj  one  particular  time  ;  the 
court  held  that  the  case  was  not  within  the  statute.  They 
said,  that  the  property  must  be  stolen  to  the  amount  of  forty 
shillings  at  one  and  the  same  time  ;  and  that  the  several 
values  of  different  portions  of  property,  stolen  at  different 
times,  cannot  be  added  together  for  the  purpose  of  making 
the  offence  capital,  they  being  in  fact  different  and  inde- 
pendent acts  of  stealing,  (p)  But  where  property  was 
stolen  at  one  time  to  the  amount  of  forty  shillings,  and  a 
part  of  it  only,  not  amounting  to  forty  shillings,  was  found 
upon  the  prisoner,  and  produced  at  the  trial,  the  court  left 
it  to  the  jury  to  say  whether  the  prisoner  had  not  stolen  the 
rest  of  the  things  which  the  prosecutor  lost,  as  well  as  those 
which  had  been  produced,  (q) 

We  have   seen   that  the   dwelling-house  in  which   the  The  indict- 
stealing  takes  place,  must  be  one  in  which  burglary  may  be  8tatethenam« 

committed:  (r)  and  it  is  also  necessary,  as  in  cases  of  bur-  of  the  owner 

,.  i    ,  of  the  house 

glary,  that  the  name  of  the  owner  of  the  house  should  be  correctly. 

correctly  stated  in  the  indictment ;  as  a  material  variance  in 
this  respect  will  be  fatal  to  the  capital  part  of  the  charge. 
Thus,  where  the  indictment  stated  the  dwelling-house  to 
belong  to  one  John  Snoxall,  and  upon  the  evidence  it  ap- 
peared that  it  was  not  his  house ;  it  was  holden  that  the 
prisoner  could  not  be  convicted  upon  this  statute  :  (s)  and  it 
was  holden  to  be  a  variance  fatal  to  the  capital  part  of  the 
indictment,  where  the  house  was  stated  to  belong  to  Sarah 
Lunns,  and  it  appeared  on  the  evidence  that  the  proper 
name  was  Sarah  London,  (t) 

It  should  be  observed,  that  if  a  prisoner  be  indicted  for  j-ptriJforbur- 

(p)  Petrie's  case,  1  Leach  294.  (r)  Ante,  982. 

(g)  Hamilton's  case,  1  Leach 348.  (s)    White's  case,  1   Leach  252, 

The  jury  found  the  prisoner  guilty  ante,  949. 

of  stealing  goods  in  the    dwell-  (0  Woodward's  case,     1   Leach 

ing-house   to   the  value  of  forty  253,  note  (a),  and  see  other  cases, 

shillings.  anlet  949. 
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glnry,&c. 
inav  be  found 
guilty  upon 
this  statute, 
though  there 
be  no  count 
upon  the  sta- 
tute in  the  in- 
dictment. 


robbery  in  the  house,  or  burglary  and  stealing  of  goods,  and 
the  evidence  prove  a  larceny  committed  in  the  dwelling-? 
house  to  the  amount  of  forty  shillings,  he  may  be  acquitted 
of  the  robbery  and  burglary,  and  found  guilty  on  this  sta- 
tute, although  there  be  no  special  count  upon  the  statute  in 
the  indictment,  (u) 

(«)  1  Hawk.  P.  C.  c.  36.  OfLar-      and  sec  aule}  956^  95.7- 
(crii/from  the  Dwelling-House,  s.  3. 


98T 


CHAPTER  THE  FIFTH, 


Of  Robbery  from  the  Person. 

XxOBBERY  from  the  person  appears  to  be  well  defined  Definition  of 
as  "  a  felonious  taking  of  money  or  goods  of  any  value  from     le  °  euce' 
(i  the  person  of  another,  or  in  his  presence,  against  his  will, 
"  by  violence,  or  putting  him  in  fear."  («) 

This  offence  is  an  aggravated  species  of  larceny,  (b)  and  This  offenc« 

liable  to  capital  punishment,  being  excluded  from  clercv  bv  is  exclude(l 

^J      J    from  clergy 
the  enactments  of  several  statutes.     The  23  Hen.  VIII.  c.  by  severat 

1.  s.  3.  enacted,  that  no  person  found  ffuilty  "for  robbinsr  statTTtes*T„,r 
7  r  o        j  &    23  Hen.  VIII, 

"  of  any  person  or  persons  in  or  near  about  the  highways,  c.  1. 1  Ed.  VI. 

f(  nor  any  person  or  persons  found  guilty  of  any  abetment,  andM.  c.T 

"  procurement,  helping,  maintaining,   or  counselling  of  or 

(i  to  any   such   felony,"  should  be  admitted  to  clergy,  (c) 

The  next  statute  upon  this  subject,  1  Edw.  VI.  c.  12.  s.  10. 

enacts,  that  no  person  who  shall  be  attainted  or  convicted 

fi  of  robbing  any  person  in  the  highway,  or  near  to  the  high- 

"  way,"  shall  be  admitted  to  the  benefit  of  clergy.     These 

statutes  applied  only  to  the  offence  when  committed  in  or 

near  the  highway ;  and  many  cases  occurred,  in  which  the 

question,  as  to  what  should  be  considered  as  a  robbery  in  or 


(a)  2  East.  P.  C.  c.  16.  s.  124.  p.  ed,  whether  it  be  not  repealed  as  to 
707.  Hickman's  case,  1  Leach  280.  the  point  of  clergy,  by  1  Edw.  VI. 
4  Black.  Com.  243.  1  Hawk.  P.  C.  c.  12.  which  supplies  its  place  in 
c.  34.     1  Hale  532.     2  Inst.  68.  great  measure ;  and  if  so,  not  re- 

(b)  Peat's  case,  1  Leach  228.  vived  by  5  and  6  Edw.  VI.  c.  10. 
lapier's  case,  1  Leach  321.  The  point,  however,  appears  to  be 

(c)  But  as  to  this  statute,  see  the  of  little  consequence  at  this  time, 
remark  in  2  East.  P.  C.  c.  16.  s.  57.  as  the  statute  3  W.  and  M.  c.  9.  s.  1. 
p.  624.  that  it  is  much  to  be  doubt-  extends  to  all  cases  of  robbery. 
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near  the  king's  highway,  was  considered  as  one  of  much 
nicety  and  difficulty  :  but  a  later  statute  renders  such  in- 
quiries unnecessary,  as  it  is  so  generally  worded  as  to  in- 
clude all  sorts  of  robbery,  either  in  a  highway,  house,  or 
elsewhere.  This  statute  is  the  3  W.  and  M.  c.  9.  s.  1., 
which  enacts,  that  "  all  and  every  person  or  persons  that 
"  shall  rob  any  other  person,  or  shall  comfort,  aid,  abet, 
"  assist,  counsel,  hire,  or  command,  any  person  or  persons 
"  to  commit  the  said  offence,"  being  convicted,  &c.  shall 
not  have  the  benefit  of  clergy. 


Accessories 
before  ex- 
cluded from 
clergy,  but 
not  accesso- 
ries after. 


With  respect  to  accessories  before  the  fact,  the  4  and  5 
fMi.  and  M.  c.  4.  s.  1.  enacts,  that  "  every  person  who  shall 
"  maliciously  hire,  command,  or  counsel,  any  person  or  per- 
"  sons  to  commit  or  do  any  robbery  in  or  near  the  high- 
"  way,"  being  outlawed,  found  guilty,  &c.  shall  not  have 
the  benefit  of  clergy,  (d)  The  later  statute,  3  W.  and  IVL 
c.  9.,  extends,  by  the  express  words  of  it,  to  accessories  be- 
fore the  fact.  But  accessories  after  the  fact,  in  robbery,  are 
not  excluded  from  clergy,  (e) 


Recurring  to  the  foregoing  definition  of  this  offence,  we 
may  inquire,  first,  as  to  the  felonious  taking;  secondly,  as 
to  the  taking  against  the  will  of  the  party  j  and,  thirdly,  a§ 
to  the  violence,  or  putting  in  fear. 


Of  trie  felo- 
nious taking. 

Amount  of 
the  value  of 
the  property 
immaterial. 


I.  As  to  the  felonious  taking. 

The  taking  may  be  of  money  or  goods  "  of  any  value."  The 
value,  therefore,  of  the  property  taken  is  quite  immaterial: 
a  penny  as  well  as  a  pound,  forcibly  extorted,  makes  a  rob- 
bery ;  the  gist  of  the  offence  being  the  force  and  terror,  (f) 


(d)  See,  as  to  the  construction  of 
this  statute  with  respect  to  acces- 
sories to  robberies  in  dwelling- 
houses,  that  it  is  restrained  to  such 
robberies  of  that  kind  as  are  ex- 
cluded from  clergy  by  some  former 


statute,  ante,  975,  note  (r). 

(e)  2  Hale  350. 

(f)  3  Inst.  69.  1  Hale  532.  1 
Hawk.  P.  C.  c.  34.  s.  16.  4  Black. 
Com.  243.  2  East.  P.  C.  C.  16.  f. 
125.  p.  707. 


Chap,  v.]  Of  the  Felonious  Taking.  089 

But  something  must  be  taken,  and  it  must  be  of  some 
value  ;  (g)  otherwise  the  offence  will  be  only  that  of  an  as- 
sault with  intent  to  rob.  (/;) 

The  property  taken  must  not  only  be  of  some  value,  but  But  it  must 

.  bo  of  some 

it  must  be  taken  from  the  peaceable  possession  of  the  owner,  value,  and 

In  a  case  where  the  prisoner  had  obtained  a  note  of  hand  jl'k^ace'hl 
from  a  gentleman  by  threatening  with   a  knife  held  to  his  possession  of 
throat  to  take  away  his  life ;  and  it  appeared  that  she  had      e  ( 
furnished  the  paper  and  ink  with  which  it  was  written,  and 
that  the  paper  was  never  out  of  her  possession ;  it  was 
holden  not  to  be  robbery.  The  Judges  were  of  opinion  that 
the  note  was  of  no  value ;  that  as  the  legislature  at  the  time 
of  passing  the   statute  2  Geo.  II.  c  5.  s.  3.,  whereby  the 
stealing   a  chose  in  action  was  made  felony,    could    not 
possibly  have  a  case  like  this  in  contemplation,  it  was  not 
within  that  act  of  parliament ;  that   the  note  did  not,  on 
the  face   of  it,   import  either  a  general  or  a  special  pro- 
perty in  the  prosecutor ;  and  that  it  was  so  far  from  being 
of  any  the  least  value   to  him,  that  he  had  not  even  the 
property   of  the  paper  on  which  it  was  written,  as  it  ap- 
peared that  both  the   paper  and  ink  were  the  property  of 
the  prisoner,  and  the  delivery  of  it  by  her  to  the  prosecu- 
tor could  not,  under   the  circumstances,  be  considered  as 
vesting  it  in  him  ;  but  that  if  it  had,  as  it  was  a  property  of 
which  he  was  never,  even  for  an  instant,  in  the  peaceable 
possession,  it  could  not  be  considered  as  property  taken 
from  his  person,  so  as  to  constitute  the  crime  of  robbery.  (0 

By  the  "  taking"  necessary  in  this  offence,  is  implied  that  The  taking 

the  robber  must  be  in  possession  of  the  thing  taken.     So  that  as  to  _jve  the 

if  a  man,  having  a  purse  fastened  to  his  girdle,  be  assaulted  robber  a  pos- 

session  ot  the 

,    .  ;    _,  _4 .    thing  taken, 

(g-)  Phipoe's  case,  2  Leach  673,      "  pay  to  Miss  Maria  Theresa  Phi- 

6S0.  "  poe,  or  order,  the  sum  of  two 

(ft)  Ante,  880,  et  sequ.  "  thousand  pounds  sterling,  forva- 

(i)  Phipoe's  «ase,  2  Leach  673.  "  lue   received.— John    Courtoy, 

The  form  of  the  note  was—4'  Two  ««  Oxendou-street." 

"  mouths  after  date  I  promise  to 
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by  a  thief,  and  the  thief,  in  order  the  more  easily  to  take  the 
purse,   cut   the  girdle,  and  the   purse  thereby  fall   to   the 
ground,  this  is  no  taking-;  for  the  thief  never  had  the  purse 
in  his  possession,  (k)     And,  upon  the  same  principle,  in  a 
case  where  it  appeared  that  the  prisoner  stopped  the  prose- 
cutor as  he  was  carrying  a  feather-bed  on  his  shoulders,  and 
told   him  to  lav  it  down   or  he  would  shoot   him,  and  the 
prosecutor  accordingly  laid  the  bed  on  the  ground,  but  the 
prisoner  was  apprehended  before  he  could  take  it  up   so  as 
to  remove  it   from  the  spot  where  it  lay  ;  the  Judges  were 
of  opinion  that  the  offence  of  robbery  was  not  completed.  (/) 
But  if  in  the  former  case  the  thief  had  taken   up   the  purse 
from  the  ground,  and  afterwards  let  it  fall  in  the  struggle, 
this  would  have  been  a  taking,  though  he  had  never  taken  it 
up  again  ;  for  the  purse  would  have  been  once  in  his  posses- 
sion, (m)     And  it  is  not  necessary  that  the  property  should 
continue  in  the  possession  of  the  thief.  Thus,  where  a  robber 
took  a  purse  of  money  from  a  gentleman,  and  returned  it  to 
him  immediately,  saying,  "  If  you  value  your  purse,  you  will 
"  please  to  take  it  back,  and  give  me  the  contents  of  it ;" 
but  was  apprehended  and  secured  before  the  gentleman  had 
time  to  give  him  the  contents  of  the  purse  ;  the  court  held 
that  there  was  a  sufficient  taking  to  complete  the  offence, 
although  the  prisoner's  possession  continued  only  for  an  in- 
stant, (n)     And  in  a  case  where,  while  a  lady  was  stepping 
into  her  carriage,  the  prisoner  snatched  at  her  diamond  ear- 
ring,  and  separated  it  from  her  ear  by  tearing  the  ear  en- 
tirely through;  but  there  was  no  proof  of  the  ear-ring  ever 
having  been  seen  in  his  hand,  and,  upon   the  lady's  arrival 
at  home,  it  was  found   amongst  the    curls  of  her  hair  ;  the 
Judges,  upon  the  case  being  submitted  for  their  considera- 
tion, were  all  of  opinion,  that  there  was  a   sufficient  taking 
from  the  person  to  constitute  robbery.     They  thought  that 
it  was  sufficient,  as  the  ear-ring  was  in  the  possession  of  the 

(Z;)  3  Inst.  69.     1  Hale  533.  (m)  3  Inst.  G9.     1  Hale  533. 

(/)  Fan-ell's  case,  0.  B.  1787,  I  («)  Peat's  case,  1  Leach  228. 

Leach  322.  note  (ft). 
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prisoner  separate  from  the  lady's  person,  though  but  for  a 
moment,  and  though  he  could  not  retain  it,  but  probably 
lost  it  again  the  same  instant,  (o)  It  should,  however,  be 
observed,  with  respect  to  cases  of  this  description,  that 
though  it  may  have  been  formerly  holden  that  a  sudden 
taking  or  snatching  of  any  property  from  a  person  una- 
wares was  sufficient,  the  contrary  doctrine  appears  to  be 
now  established ;  and  that  no  taking  by  violence  will,  at  the 
present  day,  be  considered  as  sufficient  to  constitute  rob- 
bery, unless  some  injury  be  done  to  the  person,  as  in  the 
case  last  cited,  or  unless  there  be  some  previous  struggle 
for  the  possession  of  the  property,  (p) 

Where  the  offence  of  robbery  is  once  actually  completed 
by  taking  the  property  of  another  into  the  possession  of  the 
thief,  it  cannot  be  purged  by  any  subsequent  re-delivery.  (</) 
Thus,  if  A.  requires  B.  to  deliver  his  purse,  and  he  delivers 
it  accordingly,  when  A.,  finding  only  two  shillings  in  it, 
gives  it  him  again,  yet  this  is  a  taking  by  robbery,  (r) 

Not  only  a  taking  in  fact,  but  a  taking  in  law,  is  sufficient  There  may  be 
to  constitute  a  robbery,  (s)  It  has  therefore  been  holden,  iaWt  * 
that  if  thieves  attack  a  man  to  rob  him,  and,  finding  little  or 
nothing  about  him,  force  him  by  menace  of  death  to  swear 
to  fetch  them  money,  which  he  does  accordingly,  and  deli- 
vers it  to  them  while  the  fear  of  the  menace  still  continues 
upon  him,  and  they  receive  it,  this  is  a  sufficient  taking  in 
law.  (0  And  if  upon  A.  assaulting  B.,  and  bidding  him  to 
deliver  his  purse,  B.  refuse  to  do  so,  and  then  A.  pray  B. 
to  give  or  lend  him  money,  and  B.  does  so  accordingly  under 
the  influence  of  fear,  the  taking  will  be  complete,  (it)     For 

O)  Lapier's  case,  1  Leach  320.  (q)  1  Hawk.  P.  C.  c.  3 1.  s.  2. 

(p)  Macauley's  case,  0.  B.  1783,  (r)  1  Hale  533. 

1  Leach  287.     Baker's  case,  0.  B.  (s)  3  Inst.  68.     I  Hale  532. 

1783,  id.  291.    Horner's  case,  0.  B.  (0  Id.  Ibid.    2  East.  P.  C.  c.  16. 

1790,  2   East.  P.  C.  c.  16.  s.  121.  s.  129.  p.  714. 
p.  703.  post.  997,  (")  1  Hale  533. 
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where  the  thief  receives  money,  &c.  by  the  delivery  of  the 
party,  either  while  the  party  is  under  the  terror  of  an  actual 
assault,  or  afterwards  while  the  fear  of  menaces  made  use  of 
by  the  thief  continues  upon  him,  6uch  thief  may,  in  the  eye 
of  the  law,  as  correctly  be  said  to  take  the  property  from 
the  party,  as  if  he  had  actually  taken  it  out  of  his  pocket,  (w) 

But  there  The  takinjr  must  in  all  cases  be  accompanied  with  a  feh> 

,1.1  O  ' 

Imimus  fur      nious  intent,  or  animus  fur  audi :  but  if  a  man  animo  furandi 

randi,  or  felo-  say — «  Give  me  your  money," — "  Lend  me  your  money," 
nious  intent.  ,.  _,  .  „  ,,  ,        c  ,, 

— "  Make  me  a  present  of  your  money,     or  words  ot  the 

like  import,  they  are  equivalent  to  the  most  positive  order 
or  demand ;  and,  if  any  thing  be  obtained  in  consequence, 
such  a  taking  will  be  within  the  definition  of  robbery,  (x) 
There  is,  however,  a  case  of  considerable  nicety,  which 
should  be  here  noticed,  where,  though  the  original  assault 
was  clearly  with  a  felonious  intent,  the  taking  of  the  goods 
was  holden  to  be  no  more  than  a  trespass.  A.  assaulted  B. 
on  the  highway  with  a  felonious  intent,  and  searched  the 
pockets  of  B.  for  money;  but,  finding  none,  he  pulled  off  the 
bridle  of  B.'s  horse,  and  threw  that  and  some  bread  which 
B.  had  in  pannels  about  the  highway,  but  did  not  take  any 
thing  from  B. ;  and  it  was  resolved,  upon  a  conference  with 
all  the  Judges,  that  this  was  not  robbery,  because  nothing- 
was  taken  from  B.  (y)  But  it  is  remarked  upon  this  case, 
that  the  better  reason  for  the  decision  seems  to  be,  that  the 
particular  goods  were  not  taken  with  a  felonious  intent,  as 
surely  there  was  a  sufficient  taking  and  separation  of  the 
goods  from  the  person,  (s) 

(u>)  2  East.  P.  C.  c.  16.  s.  128.  p.  tlier  upon  the  subject  of  the  feio- 

71 1.  s.  129.  p.  714.  And  sec  further  nioas  intent,  post,  996,  et  sequ.  in 

as  to  cases  of  this  kind,  post,  1002,  the  cases  relating  to  "  violence  or 

et  setfu.  where  the"  putting  in  fen :''  "putting  in  fear;"    and  posts  in 

is  spoken  of.  the  Chapter  on  Larceny. 

(x)  By  Wilies,  J.  delivering  the  <»  Anon.  O.  B.  1698,  2  East.  P. 

opinion  of  the  Judges  in  Donally's  C.  c.  16.*.  98.  p.  662. 

case,  l  Leach  196.    Aud  see  far-  (*)  2  East.  P.  C.  c.  16.  s.  98.  p.  662. 
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Some  questions  as  to  the  felonious  intent  have    arisen 
where  the  property  has  been  taken  under  colour  of  a  pur- 
chase.    Thus,  though  it  is  clear  that  if  a  person  by  force, 
or  threats,  compel  another  to  give  him  goods,  and  by  way  of 
colour  oblige  him  to  take,  or  if  he  offer  less  than  the  value, 
it   is  robbery  :  (a)   yet  it  has  been  doubted,  whether  the 
forcing  a  higler  or   other  chapman  to  sell  his  wares,  and 
giving  him  the  full  value  Gf  them,  amounts  to  so  heinous  a 
crime  as  robbery,  (b)     So   that  where   a  traveller   met  a 
fisherman  with  fish,  who  refused  to  sell  him  any,  and  he  by 
force  and  putting  in  fear  took  away  some  of  his  fish,  and 
threw  him  money  much  above  the  value  of  it,  judgment  was 
respited,  because  of  the  doubt  whether  the  intent  were  felo- 
nious on  account  of  the  money  given,  (c)     It  is  suggested, 
however,   with   much  reason,  that  questions   of  this  kind 
should  properly  be  referred  to  the  consideration  of  the  jury  % 
and  that  the  circumstance  of  the  full  value  or  more  being 
offered  at  the  time  should  be  left  to  them  to  shew  that  the 
intention  of  the  party  was  not  fraudulent,  and  so  not  felo- 
nious, (d)     For  though  it  does  not  necessarily  follow  as  a 
conclusion  of  law,  that  if  the  value  of  the  thing  taken  be 
offered  to  he  paid  at  the  time,  the  intent  is  therefore  not  fe- 
lonious; yet  it  is  submitted,  that  such  a  circumstance  would 
be  pregnant  evidence  in  the  negative,  (e)     But  cases  where 
the  owner  is  induced  to  part  with  his  property  at  less  than 
its  value,  by  fear  of  the  violence  of  any  individual,  or  of  the 
outrages  of  a  mob,  come  under  a  different  consideration, 
and  constitute  a  sufficient  taking  with  a  felonious  intent,  (f) 

The  taking  need  not  be  immediately  from  the  person  The  taking  1* 

©f  the  owner?   it  will  be  sufficient  if  it  be   in  his  pre-  sufficient,  if  it 

1  be  in  the  pre- 


(a)  Rex    v.    Simons,     Cornwall  26  Eli?.  2  East.  P.  C.  C  16.  s.  93. 
Lent  Ass.  1773,  2  East.  P.C.  c.  16.  p.  661,  662. 

S.  128.  p.  712.  (O  2East.P.C.C.16.s.9S.p.6e2. 

(b)  1  Hawk.  P.  C.  Co  34.  s.  14.    4  (c)  Id,  Ibid. 

Black.  Com.  244.  (/)  Post,  i005,  et  sequ. 

(c)  The  Fisherman's  case,  Yorhi 


sence  of  the 
owner. 
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sence.  (g)  Therefore  if  A.,  upon  being  assaulted  by  a  thief, 
throws  his  purse  or  cloak  into  a  bush,  and  the  thief  takes 
it  up  and  carries  it  away,  or  if,  while  A.  is  flying  from  the 
thief,  he  lets  fall  his  hat,  and  the  thief  takes  it  up  and  car- 
ries it  away,  such  taking  being  done  in  the  presence  of  A. 
will  be  sufficient.  (//)  So,  if  the  thief  having  first  assaulted 
A.  takes  away  his  horse  standing  by  him  ;  or,  having  put 
him  in  fear,  drives  his  cattle,  in  his  presence,  out  of  his  pas- 
ture ;  he  may  be  properly  said  to  take  such  property  from  the 
person  of  A.,  for  he  takes  it  openly  and  before  his  face  while 
under  his  immediate  and  personal  care  and  protection.  (?) 
But  it  is  clear,  that  the  property  must  be  taken  in  the  pre- 
sence of  the  owner.  And  where  it  appeared,  upon  a  spe- 
cial verdict,  that  some  thieves  gently  struck  the  prosecutor's 
hand,  whereby  some  money,  which  he  had  taken  out  from 
his  pocket  to  give  change,  fell  to  the  ground,  and  that,  upon 
his  offering  to  take  it  up,  the  thieves  threatened  to  knock 
his  brains  out,  upon  which  he  desisted  from  taking  up  the 
money,  and  the  thieves  "  then  and  there  immediately'''  took 
it  up  ;  a  great  majority  of  the  Judges  held,  that  even  by 
this  statement  it  was  not  sufficiently  expressed  in  the  special 
verdict  that  the  thieves  took  up  the  money  in  the  sight  or 
presence  of  the  owner,  and  that  they  could  not  intend  it, 
though  there  seemed  to  have  been  evidence  enough  to  have 
warranted  such  a  finding.  (A)  In  a  case  where  robbers,  by 
putting  in  fear,  made  a  waggoner  drive  his  waggon  from 
the  highway  in  the  day-time,  but  did  not  rob  the  goods  till 
ni°-ht,  much  doubt  appears  to  have  been  entertained ;  some 
having  holden  it  to  be  a  robbery  from  the  first  force,  but 

(g)  1  Hale  533.     1  Hawk.  P.  C.  Rex  v.  Francis  the  Judges  clearly 

c.  34.  s.  6.     Rex  v.  Francis,  2  Str.  thought  it  a  case  of  grand  larceny, 

1015.  and  therefore  would  not  discharge 

(7i)  3  Inst.  68.     1  Hale  533.  the  prisoners,  hut  directed  anew  in- 

(i)  Id.  Ibid,  and  1  Hawk.  P.  C.  dictinent  to  he  preferred,  consider- 

c.  34.  s.  6.     4  Black.  Com.  243.  ing  themselves  confined  to  the  douht 

(/c)  Rex  v.  Francis,  2  Str.  1015.  ofthe  jury,whetfierthere  wasa  suf- 

Rex  v.  Grey  and  others,  2  East.  P.  ficient  taking,  and  that  they  could 

C.  c.  16.  s.  126.  p.  708.  S.  P.     In  not  give  judgment  for  a  larceny. 
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others  having  considered  that  the  waggoner's  possession 
contiuned  tiil  the  goods  were  actually  taken,  unless  the 
waggon  were  driven  away  by  the  thieves  themselves.  (I) 

It  may  also  be  observed,  with  respect  to  the  taking,  that  Andfhctak- 
it  must  not,  as  it  should  seem,  precede  the  violence  or  put-  Recede  th"1 
ting  in  fear;  or  rather,  that  a  subsequent  violence  or  put-  violence,  or 
ting  in  fear  will  not  make  a  precedent  taking,  effected  clan-  j-car-  s 
destinely,    or  without  either  violence  or  putting  in  fear, 
amount  to  robbery.     Thus,  where  a  thief  clandestinely  stole 
a  purse,  and,  on  its  being  discovered  in  his  possession,  de- 
nounced vengeance  against  the   party  if  he  should  dare  to 
speak  of  it,  and  then  rode  away,  it  was  holden  to  be  simple 
larceny  only,  and  not  robbery,  as  the  words  of  menace  were 
used  after  the   taking  of  the  purse,  (m)     But  if  the  purse 
had  been  obtained  by  means   of  the   menace,  the  offence 
would  have  amounted  to  robbery.  («) 

II. — The  second  subject  of  consideration,  in  following  the  Ofthoproper- 
definition  of  this  offence,  is  as  to  the   taking  "  against  the  typing  taken 

J  o  o  against  the 

will"  of  the  party.  will  of  the 


party. 


In  a  case  where  the  party  upon  whom  the  robbery  was 
alleged  to  have  been  committed  consented  to  the  fact  for  a 
base  purpose,  it  was  holden  to  be  no  robbery.  One  Salmon 
and  several  others,  in  order  to  obtain  for  themselves  the  re- 
wards given  by  act  of  parliament  for  apprehending  robbers 
on  the  highway,  concerted  a  plan  by  which  a  robbery  might 
be  effected  upon  Salmon  by  a  person  named  Rlee,  who  was 
one  of  the  confederates,  and  two  strangers  procured  by 
Blee.  It  was  expressly  found  that  Salmon  was  a  party  to  the 
agreement;  that  he  consented  to  part  with  his  money  and 
goods  under  colour  and  pretence  of  a  robbery  ;  and  that  for 

(/)  2  East.  P.  C.  c.  16.  s.  126.  p.  (n)  By  Lord  Mansfield  in  Donal- 

707,  708.  lv's  case,  2  East.  P.  C.  c.  16.  s.  130. 

(to)  Harrnau's  case,   1  Hale  534.      p-  726. 
1  Hawk.  P.  C.  c.  34.  s.  7. 

3s 
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such  purpose,  and  iu  pursuance  of  this  consent  and  agree- 
ment, he  went  to  a  highway  at  Deptford,  and  waited  there 
till  the  colourable  robbery  was  effected.  The  Judges  were 
of  opinion  that,  in  consideration  of  law,  no  robbery  was 
committed  upon  Salmon  ;  and  the  reason  given  was,  that  his 
property  was  not  taken  against  his  will,  (o) 

Ofthevio-  in, — We  may  now  proceed  to  enquire,  as  to  "  the  vio- 

lence, or  put-  * 

ting  in  fear,      lence  or  putting  in  fear." 

The  words  of  the  definition,  as  given  at  the  beginning  of 
the  Chapter,  are  in  the  alternative,  "  violence  or  putting  in 
"  fear ;"  and  it  appears,  that  if  the  property  be  taken  by 
either  of  these  means,  against  the  will  of  the  party,  such 
taking  will  be  sufficient  to  constitute  robbery,  (p)  The 
principle,  indeed,  of  robbery  is  violence;  but  it  has  been 
often  holden,  that  actual  violence  is  not  the  only  means  by 
which  a  robbery  may  be  effected,  but  that  it  may  also  be  ef- 
fected by  fear,  which  the  law  considers  as  constructive  vio- 
lence, (q) 

It  appears  to  have  been  sometimes  considered  that  fear  is 
a  necessary  ingredient  in  all  cases  of  robbery,  even  in  those 
effected  by  actual  violence;  (r)  but  if  so,  it  will  be  presumed. 
And  there  are  cases  of  this  description  in  which  fear  can 
hardly  be  supposed  to  have  existed :  as  if  a  man  be  knocked 


(0)  M'Daniel  and  others    (case  727.     Reane's  case,  2  Leach  619. 

of),  Fost.  121,  128.     The  case  of  2  East.  P.  C.  c.  16.  s.  132.  p.  735. 
Ner den,  j)ost,  1003,  was  cited  on  the  (r)  Fost.  128.  where  the  learned 

part  of  the  Crown ;  but  Mr.  Justice  writer  says,  that  there  are  opinions 

Foster  remarks  upon  it  as  distin-  in  the  books  which  seem  to  make 

guishable  on  many  grounds,  Fost.  the  circumstance  of  fear  necessary, 

129.  but  that  he  had  seen  a  good  MS. 

(p)  2  East.  P.  C.  c.  16.  s.  127.  p.  note  of  Lord  Holt  to  the  contrary, 

708.  and  the  authorities  there  cited.  and  that  he  was  himself  very  clear 

Fost.  128.  that  the  circumstance  of  actual  fear 

(q)  Donally's  case,  1  Leach  196,  at  the  time  of  the  robbery  need  not 

197.    3  East.  P.  C.  c,  16,  s.  130.  p.  be  strictly  proved. 
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down  without  previous  warning,  and  stripped  of  his  property 
while  senseless,  he  cannot  with  propriety  be  said  to  be  put 
in  fear;  and  yet  that  would  undoubtedly  be  robbery,  (s) 

With  respect  to  the  degree  of  actual  "  violence,"  where  Of  the  degree 
the  taking  is  effected  by  that  means,  it  appears  to  be  well 
settled  that  a  sudden  taking  or  snatching  from  a  person  un- 
awares is  not  sufficient.  Thus,  where  a  boy  was  carrying  a 
bundle  along  the  street  in  his  hand,  after  it  was  dark,  when 
the  prisoner  ran  past  him  and  snatched  it  suddenly  away,  it 
was  holden  that  the  act  was  not  done  with  the  degree  of 
force  and  terror  necessary  to  constitute  robbery.  (I)  And 
the  same  was  holden  in  a  case  where  it  appeared  that  as  two 
little  boys  were  carrying  a  parcel  of  cloth  to  one  of  the  inns 
at  Bath,  for  the  purpose  of  its  being  carried  by  a  stage- 
coach to  London,  the  prisoner  came  up  suddenly,  snatched 
the  cloth  from  the  head  of  one  of  them,  and  ran  off  with 
it.  (a)  The  same  doctrine  was  also  holden  in  two  other 
cases ;  in  one  of  which  the  hat  and  wig  of  a  gentleman  were 
snatched  from  his  head  in  the  street ;  («')  and  in  the  other, 
an  umbrella  was  snatched  suddenly  out  of  the  hand  of  a 
woman,  as  she  was  walking  along  the  street,  (jc)  But  if 
any  injury  be  done  to  the  person,  or  there  be  any  struggle 
by  the  party  to  keep  possession  of  the  property  before  it  be 
taken  from  him,  there  will  be  a  sufficient  actual  "  violence." 
Thus,  in  the  case  which  has  been  already  mentioned,  where 
an  ear-ring  was  snatched  from  a  lady's  ear,  and  the  ear 
torn  through  and  blood  drawn  by  the  force  used,  it  was 
holden  to  be  robbery,  (j/)  So,  where  a  heavy  diamond  pin, 
with  a  corkscrew  stalk,  twisted  very  much  in  a  lady's  hair, 

(s)  Fost.   128.      4  Black.   Com.  Leach  290,  note  (a). 
244.     2  East.  P.  C.  c.  16.  s.  128.  p.  (w)  Steward's  case,  O.  B.  1090, 

711.  2  East.  P.  C.  C.  16.  s.  121.  p.  702. 

(0  Macauley's  case,  O.  B.  1783,  (x)  Horner's  case,  O.  B.  1790,  2 

1  Leach  287.    Baker's  case,  id.  290.  East.  P.  C.  c.  16.  s.  121.  p.  703. 
S.  P.  {y)  Lapier's  case,  O.  B.  1784,  1 

(u)  Bobins's  case,    Bridgewater  Leach  320,  ante,  p.  990.  991, 
Sum.  Ass.  1787,  cor.  Buller,  J.,  1 
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which  was  close  frizzed  and  strongly  craped,   was  snatched 
out,  and  part  of  the  hair  torn  away  at  the  same  time,  it  was 
holden  that  this  was  a  sufficient  degree  of  violence  to  consti- 
tute robbery,  (z)     And  in  a  case  where  it  appeared  that  the 
prisoner  snatched  at  a  sword  while  it  was  hanging  at  a 
gentleman's  side,  and   that  the  gentleman,  perceiving  him 
get  hold  of  the  sword,  instantly  laid  tight  hold  of  the  scab- 
bard, which  occasioned  a  struggle  between  them,  in  which 
the  prisoner  got  possession  of  the  sword  and  took  it  away  ; 
the  court  held  that  it  was  a  robbery.  («)     So  that  the  rule 
appears  to  be  well  established,  that  no   sudden   taking  or 
snatching  of  property  from  a  person  unawares  is  sufficient 
to  constitute  robbery,  unless  some   injury   be   done  to  the 
person,  or  there  be  some  previous  struggle  for  the  possession 
of  the  property.  (6) 

violence  ac-         Where  violence  is  made  use  of,  to  obtain  the  property 

companied       ^j^  a  felonious  intent,  as  stated  in  the  definition  of  this 
with  some  co- 
lourable and     offence,  it  seems  that  it  will  not  the  less  amount  to  robbery, 

!S°USi'r<?  on  account  °f  tne  tmcf  having  recourse  to  some  colour- 
able or  specious  pretence,  in  order  the  better  to  effect  his 
purpose. 

One  Merriman,  who  was  taking  cheeses  along  the  high- 
way in  a  cart,  was  stopped  by  a  person  named  Hall,  who 
insisted  upon  seizing  them  for  want  of  a  permit.  This  was 
a  mere  pretence,  no  permit  being  necessary.  After  some 
altercation,  Merriman  and  Hall  agreed  to  go  before  a 
magistrate,  to  determine  the  matter:  and,  during  Merri- 
man's  absence,  other  persons  riotously  assembled  on  account 
of  the  dearness  of  provisions,  and,  in  confederacy  with  Hall 
for  the  purpose,  carried  away  the  goods.  It  was  objected 
(upon  an  action  against  the  hundred,  on  the  statutes  of  hue 
-und  cry),  that  this  was  no  robbery,  because  there  was  no 

(s)  Moore's  case,    O.    B.    1784.      2  East.  P.  C.  c.  16.  s.  127.  p.  709. 
1  Leach  335.  I  Leach  290,  note  (a) 

(a)  Daviess  case,  O.B.  11  Ana.         (&)  Ante,  991. 
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force :  but  Hewitt,  J.  over-ruled  the  objection,  and  left  the 
ease  to  the  jury,  who  were  of  opinion  that  Hall's  conduct  in 
insisting  upon  seizing  the  cheese  for  want  of  a  permit,  was 
a  mere  pretence  for  the  purpose  of  defrauding  Merriman, 
and  found  that  the  offence  was  robbery;  which  was  afterwards 
confirmed  by  the  court  of  King's  Bench  on  a  motion  for  a 
new  trial,  (c)  It  is  well  observed  upon  this  case,  that 
the  opinion  that  it  amounted  to  robbery  must  have  been 
grounded  upon  the  consideration  that  the  first  seizure  of 
the  cart  and  goods  by  Hall,  being  by  violence  and  whilst 
the  owner  was  present,  constituted  the  offence  a  robbery,  (d) 

In  another  case  also,  the  offence  was  holden   to  be  rob-  Gascoigne's 

bery,  though  the  violence  made  use  of  was  under  the  colour  whereabai- 

and  pretence  of  a  legal  proceeding.    The  prosecutrix  was  liffhandcuffed 

brought  to  a  police  office  by  the  prisoner,  into  whose  cus-  der  pretence 

tody  she  had  been  delivered  by  a  headborough,  who  had  pf  carrying 

*  i  ner  *°  Pr,son 

taken  her  up  under  a  warrant,  upon  a  charge  of  having  with  greater 

committed  an  assault  upon  a  woman  who  lodged  in  her  s^ty'  and  ^y 
house.     The  magistrate  at  the  office,  having  examined  the  torted  money 
complaint,  ordered  her  to  find  bail;  but  at  the  same  time  whensohand- 
advised  the  parties  to  make  the  matter  up,  and  become  good  cuffed,  it  was 
friends.     The  magistrate  then  left  the  office ;  (e)  and  the  robbery. 
prisoner,  who  was  an  under-servant  to  the  turn-key  of  the 
New   Prison,   Clerkenwell,  and  acted  occasionally    as    a 
runner  to  the  police  office,  but  had  no  regular  appointment 
either  as  a  constable  or  other  peace  officer,  nor  had  in  par- 
ticular any  order  to  carry  the  prosecutrix  to  prison,  (f) 
took  her  to  an  adjacent  public-house  where  her  husband 
was  waiting,  in  expectation  that  she  would  be  discharged. 

(c)  Merriman  v.  The  Hundred  of  (e)  In  the  report  of  this  casein 
Chippenham,  cor.  Hewitt,  J.  and  East,  it  is  said,  that  the  prisoner 
afterwards  cor.  B.  R.  on  the  mo-  alleged  that  the  magistrate  made 
tionforanew  trial,  Mich.  8  Geo.  out  a  warrant  of  commitment  for 
III.  2  East.  P.  C.  c.  16.  s.  127.  p.  the  prosecutrix,  but  that  it  was  aot 
709.  produced. 

(d)  2  East.  P.  C.  e.  16.  s.  127.  p.  (/)  See  note  (*) 
709,  note  (a). 


1000  Of  Robbery  from  the  Person      [book  iv. 

When  her  husband  found  that  the  matter  was  not  settled,  he 
requested  that  the  prisoner  would  wait  a  short  time,  while  he 
went  to  procure  bail,  and  immediately  left  the  house.     As 
soon  as  he  was  gone,  the  prisoner  began  to  treat  the  prose- 
cutrix very  ill,  locked  her  up  for  some  time  in  a  stinking 
place,  and  then  brought  her  out  and  threatened  to  carry  her 
immediately  to  prison.  She  was  terrified,  and  implored  him 
to  wait  till  her  husband  returned  ;  and  producing  a  shilling 
from  her  pocket,  offered  to  give  it  him,  or  even  to  give  him 
half-a-crown,  if  he  would  comply  with  her  request :  but  he 
refused,  and  immediately  hand-cuffed  her  to  a  man  whom 
he  had  in  custody  on  a  charge  of  assault,  and  who,  as  the 
prisoner  alleged,  had  before  rescued  himself.     The  prisoner 
then  kicked  her,  thus  handcuffed,  before  him;  and  shoved  her 
and  her  companion  into  a  coach,  which  he  ordered  to  drive 
to  the  New  Prison.     He  then  came  into  the  coach  ;  and, 
almost  immediately  upon  the  coach  setting  off,  put  a  hand- 
kerchief to  the  mouth  of  the  prosecutrix,  and  forcibly  took 
from  her  the  shilling,  which  she  continued  to  hold  in  her  hand, 
saying,  at  the  same  time,  "  This  will  buy  us  a  glass  a-piece." 
He  then  asked  her,  if  she  had  any  more  money  in  her  pocket, 
said  that  he  was  sorry  for  her  children,  and  that  if  she  had 
as  much  money  as  would  pay  for  the  coach  she  should  not 
go  to  prison.     She  exclaimed,  that  she  had  no  more  money : 
but  the  man  who  was  handcuffed  to  her,  rattled  the  handcuff 
against  the  side  of  her  pocket ;  and  the  prisoner  put  his 
hand  into  her  pocket,  and  took  out  three  shillings.     He  then 
continued  to  promise  to  carry  her  back,  but  did  not  give 
any  directions  to  the  coachman  to  change  his  course.     In 
about  ten  minutes  after  he  had  so  taken  the  three  shillings 
he  stopped  the  coach  at  a  public  house,  called  for  some  gin, 
drank  some  himself,  gave  the  coachman  a  glass,  and  offered 
the  prosecutrix  a  glass,  which  she  several  times  refused, 
but  at  last  drank,  upon  his  insisting  she  should  do  so  :  (g) 

(g)  In  the  report  of  this  case  in      his  promise  that  she  should  not  be 
Leach,  it  is  said,  that  he  induced      detained, 
her  to  drink  a  glass  by  repeating 
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he  then  gave  the  shilling  which  he  first  took  from  her  to  pay 
for  the  gin,  and  took  six-pence  in  change.     As  the  prisoner 
had  promised  to  carry  her  back,  the  prosecutrix  made  no 
complaint  at  the  public  house,  but  said,  that  if  the  prisoner 
would  carry  her  back  lie  might  keep  the  other  three  shil- 
lings which  he  had  taken  from  her.     The  prisoner,  however, 
proceeded  with  her  to  the  New  Prison.     He  paid  a  shilling, 
or  one  shilling  and  six-pence  for  the  coach ;  but  returned 
no  part  of  the  money  to  the  prosecutrix.     Nares,  J.  who 
tried  the  prisoner,  said,  that  in  order  to  commit  the  crime 
of  robbery,  it  was  not  necessary  that  the  violence  used  to 
obtain  the  property  should  be  by  the  common  and  usual 
modes  of  putting  a  pistol  to  the  head,  or  a  dagger  to  the 
breast ;  and  that  a  violence,  though  used  under  a  colourable 
and  specious  pretence  of  law  or  of  doing  justice,  was  suffi- 
cient, if  the  real  intention  was  to  rob :  and  he  left  the  case 
to  the  jury,  with  a  direction  that  if  they  thought  the  pri- 
soner had  originally,  when  he  forced  the  prosecutrix  into 
the  coach,  a  felonious  intent  of  taking  her  money,  and  that 
he  made  use  of  the  violence  of  the  handcuffs  as  a  means  to 
prevent  her  making  resistance,  and  that  he  took  the  money 
with  a  felonious  intent,  they  should  find  him  guilty.    The 
jury  found  that  the  prisoner  had  a  felonious  intent  of  getting 
whatever  money  the  prosecutrix  had  in  her  pocket,  and 
that  the  putting  her  into  the  state  described  in  the  evidence 
was  only  a  colourable  mean  of  putting  his  felonious  inten- 
tion into  execution.    And  upon  the  case  being  referred  to 
the  twelve  Judges,  they  were  unanimously  of  opinion  that,  as 
it  was  found  by  the  verdict  that  the  prisoner  had  an  ori- 
ginal intention  to  take  the  money,  and  had  made  use  of  vio- 
lence, though  under  the    sanction    and    pretence  of  law, 
for  the  purpose  of  obtaining  it,  the  offence  was  clearly  a 
robbery,  (/i) 

Though  the  violence  be  used  for  a  different  purpose  than  Though  the 

(h)  Gascoigne's  case,  0.  B.  1783.  1783.  2  East.  P.  C  c.  16.  s.  127. 
eor.  Nares,  J.  1  Leach  280.  consi-  p.  709.  And  see  the  Sess.  pap.  295. 
tiered  of  by  the  Judges  in  Mich.  T. 
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violence  he       that  of  obtaining  the  property  of  the  party  assaulted  ;  vet  if 

not  used  for  .-•«...         «,  »u  i 

the  purpose      property  he  obtained  by  it,  the  offence  will,  under  some 

of  obtaining     circumstances  at  least,  amount  to  robbery  :  as  where  money 

the  property 

©f  the  party      was  offered  to  a  party  endeavouring  to  commit  a  rape,  and 

?fSaro>erV  ^he  taken  bv  n'm-  Blackham  assaulted  a  woman  with  intent  to 
obtained  by  it,  ravish  her,  and  she  without  any  demand  from  him  offered 
may  be  rob-  *Hm  moneyj  which  he  took  and  put  into  his  pocket,  but  con- 
°cry.  tinued  to  treat  the  woman  with  violence,  in  order  to  effect 

his  original  purpose,  until  he  was  interrupted  :  and  this  was 
holden  to  be  robbery  by  a  considerable  majority  of  the 
Judges;  on  the  ground  that  the  woman,  from  the  violence  and 
terror  occasioned  by  the  prisoner's  behaviour,  and  to  redeem 
her  chastity,  offered  the  money,  which  it  was  clear  she  would 
not  have  given  voluntarily ;  and  that  the  prisoner,  by 
taking  it,  derived  an  advantage  to  himself  from  his  felo- 
nious conduct,  though  his  original  intent  were  to  commit 
a  rape,  (i) 

Of  the  putting  With  respect  to  the  "  putting  in  fear,"  or  constructive 
violence,  when  that  is  the  means  by  which  the  taking  is 
effected,  it  may  be  considered,  with  reference,  first,  to  those 
cases  in  which  the  fear  excited  has  been  of  injury  to  the 
person ;  secondly,  to  those  in  which  the  fear  excited  has 
been  of  injury  to  the  property;  and,  thirdly,  to  those  in  which 
the  fear  excited  has  been  of  injury  to  the  character.  It  should, 
however,  be  remembered,  as  generally  applicable  to  cases 
of  this  description,  that  where  property  is  extorted  by  fear, 
it  will  constitute  a  robbery  by  putting  in  fear,  though  it  may 
be  taken  in  the  shape  of  a  colourable  gift,  (/c)  So  that  if  a 
man  whether  with  or  without  a  drawn  sword,  or  other  offen- 
sive weapon,  but  with  such  circumstances  of  terror  as  indi- 
cate a  felonious  intention,  ask  alms  from  a  person  who  gives 
to  him  through  mistrust  and  apprehension  of  violence,  it  will 
be  robbery :  and  so  it  will  be  if  the  thief,  after  having  first 
made  an  assault,  cease  to  use  force,  and  ask  money  for  alms, 

(£)  Blackham's   case,    1787.     2         (h)  Anle,  99 1 .  et  sequ. 
Bast.  P.  C.  c.  16.  s.  128.  p.  711. 
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which  is  given  him  by  the  party  attacked,  while  there  re- 
mained a  reasonable  ground  for  the  continuance  of  the  fear 
excited  by  the  assault.  (I)  And  if  thieves  come  to  rob  A., 
and,  finding  little  about  himr  enforce  him,  by  menace  of 
death,  to  swear  to  bring  them  a  greater  sum,  which  he  does 
accordingly,  this  is  robbery,  if  the  fear  of  that  menace  con- 
tinued upon  him  at  the  time  he  delivered  the  money,  (m) 

The  fear  of  injury  to  the  person  is  that  which  is  commonly  9f  V3",0* 
excited  on  th<~  commission  of  this  offence  :  and  where  pro-  person. 
perty  is  obtained  by  this  means  it  will  amount  to  robbery, 
though  there  be  no  great  degree  of  terror  or  affright  in  the 
party  robbed.  It  is  enough  if  the  fact  be  attended  with  such 
circumstances  of  terror,  such  threatening  by  word  or  ges- 
ture, as,  in  common  experience,  are  likely  to  create  an  ap- 
prehension of  danger,  and  induce  a  man  to  part  with  his 
property  for  the  safety  of  his  person,  (n)  And  it  is  not 
necessary  that  actual  fear  should  be  strictly  and  precisely 
proved  :  as  the  law,  in  odium  spoliatoris,  will  presume  fear, 
where  there  appears  to  be  a  just  ground  for  it.  (o) 

One  Norden,  having  been  informed  that  one  of  the  early  Suchfearmay 
stage  coaches  had  been  frequently  robbed  near  the  town  by  though  the 

a  single  highwayman,  resolved  to  use  his  endeavours  to  party  go  to 

i       %     »  it  Ti         i-  ,  meettherob- 

apprehend  the  robber.    For  this  purpose,  he  put  a  little  ber,  and  for 

the  purpose 
of  apprehend- 
ed 2  East.  P.  C.  c.  16.  s.  128.  p.      of  his  oath,  is  denied.     And  from       & 
711.  4Black.  Com.  244.  dnte,<d§\.      note  (a)  in  East.  P.  C.  ibid,  it  seems 
et  sequ.  that  the  delivery  of  the  money  was 

(m)  Ante,  991.  3  Inst.  68.  1  Hale  an  act  more  immediately  conse- 
532.  2  East.  P.  C.  c.  16.  s.  129.  p.  quent  upon  the  menace  and  oath 
714.  in  which  last  book  the  reason  than  would  appear  from  the  state- 
given  by  Hawkins  (1  Hawk.  P.  C.  ment  of  the  case  as  given  in  the 
c.  34.  s.  1.)  for  this  doctrine,  and  text  from  3  Inst,  and  1  Hale, 
which  would  seem  to  lead  to  the  («)  Fost.  128.      4  Black.  Cora, 

conclusion,  that  it  would  be  robbery      243,244.     Donally's  case,  1  Leach 
in  such  case,  though  the  party  de-       197. 

livered  the  money  solely  under  the  (tf)  Fost.  128.     2  East.  P.  C.  C. 

mistaken  conscientious  compulsion      1 6.  s.  1 2S.  p.  7 1 1 . 
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money  and  a  pistol  into  his  pocket,  and  attended  the  coach 
in  a  post  chaise,  till  the  highwayman  came  up  to  the  com- 
pany in  the  coach,  and  to  him,  and  presenting  a  weapon 
demanded  their  money.  Norden  gave  him  the  little  money 
he  had  about  him,  and  then  jumped  out  of  the  chaise  with 
the  pistol  in  his  hand  ;  and,  with  the  assistance  of  some 
others,  took  the  highwayman.  This  was  holden  to  be  a 
robbery  of  Norden.  (p) 

And  this  fear         rpj^  fear  necessarv   tQ  constitute  the   crime  of  robbery 

may  exist, 

though  the       may  exist,  though  the  property  be  taken  under  colour,  and 

{'Tender  on  the  pretence  of  a  purchase.  For  if  a  person  by  force  or 
colour  and  on  threats  compel  another  to  give  him  goods,  and  by  way  of 
purchase.0  *  c°l°ur  oblige  him  to  take,  or  if  he  offer  less  than  the 
value,  it  is  robbery :  as  where  the  prisoner  took  a  quantity 
of  wheat  worth  eight  shillings,  and  forced  the  owner  to  take 
thirteenpence  halfpenny  for  it,  threatening  to  kill  her  if  she 
refused,  the  offence  was  clearly  holden  to  be  robbery  by  all 
the  Judges  upon  a  conference,  (q)  But  whether  the  forcing 
a  chapman  to  sell  his  wares,  and  giving  him  the  full  value 
for  them,  will  amount  to  robbery,  has  been  considered  as 
doubtful,  (r) 

The  fear  may        It  seems  that  the  fear  of  violence  to  the  person  of  a  child 

tothe^chihTof  °^  *^e  Party  ^rom  wnom  property  is  demanded  will  fall 
the  party.  within  the  same  consideration  as  if  the  fear  were  of  violence 
to  the  person  of  the  party  himself.  Thus  where  a  case  was 
put  in  argument  of  a  man  walking  with  his  child,  and  deli- 
vering his  money  to  another  person  upon  a  threat  that, 
unless  he  did  so,  the  other  would  destroy  his  child,  Hotham, 
B.  said,  that  he  had  no  doubt  that  it  would  be  robbery.  ($) 
And  in  a  subsequent  case  Eyre,  C.  J.  said,  that  a  man 
might  be    said  to  take   by    violence,  who    deprived    the 

(p)  Fost.  129.  (r)  1   Hawk.  P.  C.  c.  34.  s.  14. 

(</)  Simons's  ease,  Cornwall  Lent      4 Black.  Com.  244.  ante,  993. 

Ass.  1773.    2  East.  P.  C.  c.  16.  s.  (s)  Donally's  case,  1779.   2  East 

128.  p.  712.  P.  C.  c.  16.  s.  130.  p.  718. 
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other  of  the  power  of  resistance,  by  whatever  means  he  did 
it ;  and  that  he  saw  no  sensible  distinction  between  a  per- 
sonal violence  to  the  party  himself,  and  the  case  put  by  one 
of  the  Judges  of  a  man  holding  another's  child  over  a  river 
and  threatening  to  throw  it  in  unless  he  gave  him  money,  (t) 

The  cases  in  which  the  offence  of  robbery  has  been  com-  Ofthefearof 
milted  by  means  of  a  fear  of  injury  to  the  property  of  the  'nJury*othe 
party  are  principally  those  in  which  the  terror  excited  was 
of  the  probable  outrages  of  a  mob. 

The  prisoner,  who  was  a  ringleader  in  some  riots  amongst  Simons'scase- 
the  tinners  in  Cornwall,  came  with  about  seventy  of  his  com-  thernowaf  ** 
panions  to  the  house  of  the  prosecutor,  and  said,  that  they  corn,and  level 
would  have  from  him  the  same  as  they  had  from  his  neighbours,  ^e  prosecu. 
namely,  a  guinea,  or  else  they  would  tear  his  mow  of  corn,  ton 
and  level  his  house.     He  gave  them  a  crown  to  appease  them ; 
when  the  prisoner  swore  that  he  would  have  five  shillings 
more,   which   the   prosecutor,  being  terrified,  gave    him. 
They  then  opened  a  cask  of  cyder  by  force,  drank  part  of  it, 
and  eat  the  prosecutor's  bread  and  cheese ;    and  the  pri- 
soner carried  away  a  piece.     The  indictment  contained  two 
counts,  one  for  robbing  the  prosecutor  often  shillings  in  his 
dwelling-house  by  assault  and  putting  him  in  fear,  and  the 
other  for  putting  the  prosecutor  in  fear  and  taking  from  him 
in  his  dwelling-house  a  quantity  of  cyder,  pork,  and  bread. 
And  it  was  holden  robbery  in  the  dwelling-house,  (u) 


s  caor. 


During  the  riots  in  London,  in  the  year  1780,  a  boy  with  Taplin' 
a  cockade  in  his  hat  knocked  violently  at  the  prosecutor's  ed°by  thepri-" 
door,  who  thereupon  opened  it,  when  the  boy  said  to  him,  soner  at  the 
"  God  bless  your  honour,  remember  the  poor  mob."     The  w-,thout  any 

prosecutor  told  him  to  so  along ;  on  which  he  said,  "  Then  I   particular 

°  threat  being: 


expressed. 


(0  Reave's  case,  1794.     2  East.  another  case  against  the  same  pri- 

P.  C.c.  16.  s.  132.  p.  735.  soner  where  the  threat  was  of  in- 

(w)  Simons's  case,  1773.     2  East,  jury  to  the  person,  ante,  1004. 
P.  C.  c  16.  s.  131.  p.  731.    See 
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u  will  go  and  fetch  my  captain,"  and  went  away  :  but  soon 
afterwards  the  mob,  to  the  number  of  a  hundred,  armed 
with  sticks  and  such  other  things  as  they  had  been  able  to 
procure,  came,  headed  by  the  prisoner,  who  was  en  horse- 
back, and  whose  horse  was  led  by  the  same  boy.  On  their 
coming  up  the  bystanders  said,  "  You  must  give  them 
money  ;"  and  the  boy  said,  "  Now  I  have  brought  my  cap- 
tain :"  and  some  of  the  mob  said,"  God  bless  this  gentleman, 
"  he  is  always  generous."  The  prosecutor  then  said,  to  the 
prisoner,  "  How  much  ?"  to  which  the  prisoner  answered, 
"  Half-a-crown  Sir;"  upon  which  the  prosecutor,  who  had 
before  only  intended  to  give  a  shilling,  gave  the  prisoner 
half-a-crown.  The  mob  then  gave  three  cheers,  and  went  to* 
the  next  house.    This  was  holden  to  be  robbery,  (.r) 


Brown's  case. 
Money  ex- 
torted by  a 
threat  of  de- 
stroying the 
house. 


In  another  case,  which  occurred  also  upon  the  trial  of 
some  of  the  rioters  in  the  year  1780,  the  prosecutor  swore 
that  the  prisoner  and  another  man  entered  into  his  dwell- 
ing-house ;  and,  upon  being  asked  by  him  what  they  wanted, 
the  prisoner,  having  a  drawn  sword  in. his  hand,  said  with 
an  oath,  "  Put  one  shilling  into  my  hat,  or  I  have  a  party 
"  that  can  destroy  your  house  presently  •"  upon  which  he 
gave  him  a  shilling.  It  was  also  sworn,  by  another  witness, 
that  the  prisoner  also  said,  that  if  the  prosecutor  "  would 
"  keep  the  blood  within  his  mouth  he  must  give  the  shil- 
"  ling."     This  offence  was  also  holden  to  be  robbery,  (y) 


Spencer's  case. 
Threat  of 
taking  corn 
away,by  whic 
the  prosecu- 
tor was  com- 
pelled to  sell 
it  for  less  than 
its  value. 


In  a  subsequent  case,  corn  was  taken  from  the  prosecu- 
tor by  the  prisoner  and  a  mob  who  accompanied  him  compel- 
ling the  prosecutor  to  sell  it  under  its  value,  by  a  threat  that 
if  he  would  not  sell  it  at  the  sum  offered  it  should  be  taken 
away.  The  prosecutor  had  corn  belonging  to  other  persons 
in  his  possession,  when  the  prisoner  came  to  him,  together 
with  a  great  mob  marching  in  military  order.  One  of  the 
mob  said  that  if  he  would  not  sell  they  were  going  to  take 


(x)  Taplin's  case,  0.  B.  1780.     2 
East.  P.  C.  c.  1G.  s.  128.  p.  712. 


(y)  Brown's  case,  0.  B.  1780.    2 
East.  P.  G.  c.  16.  s.  131.  p.  731. 
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it  away  ;  and  the  prisoner  said  that  they  would  give  thirty 
shillings  a  load,  and  if  he  would  not  take  that,  they  would 
take  the  corn  away  ;  upon  which  the  prosecutor  sold  corn  for 
thirty  shillings,  which  was  worth  thirty-eight  shillings. 
This  was  ruled  to  be  robbery,  (z) 

Some   years   subsequent   to   the  cases  which  have  been  Astley's  case. 

mentioned,   and   during  the  riots  at  Birmingham,  a   case  tahw/bya 

occurred,  where  money  was  obtained  from  the  owner  by  a  threat,  that 

threat  that  if  he  did  not  give  it,  his  house  should  be  de-  theprosecu- 

stroyed  by  a  mob.     The  two  prisoners   were  indicted   for  tor  should  be 
,/.  T  ,         „  m  pulled  down 

robbing  one  Jonathan  Grundy.     The  evidence  in  substance  by  a  mob  at 

was  that  the  prisoners,  together  with  a  man  who  was  un-  a  future  time, 
known,  went  to  the  house  of  Mr.  Grundy  near  Birming- 
ham ;  when,  upon  Mr.  Grundy  coming  out,  they  pulled  off 
their  hats,  and  shouted,  "  Church  and  King  ;"  upon  which 
Mr.  Grundy  did  the  same,  and  advanced  towards  the  pri- 
soners in  much  alarm,  when  the  stranger  accosted  him,  and 
said,  "  I  am  come  out  of  friendship  to  you,  Mr.  Grundy,  to 
"  let  you  know  your  house  is  marked  to  come  down  to- 
"  morrow  morning  at  two  o'clock. — I  am  the  head  of  the 
"  mob;  they  are  two  thousand  strong  in  Birmingham — I 
"  must  have  something  to  make  my  men  drink ;  I  can 
"  bring  two  or  three  hundred  in  an  hour's  time,  or  keep 
"  them  back."  Mr.  Grundy  said,  "  As  to  something  to 
"  drink,  you  shall  have  any  thing  you  have  a  mind  for." 
The  stranger  then  said,  "I  must  have  money."  Mr. 
Grundy  offered  him  half-a-crown,  which  he  rejected  with 
contempt ;  upon  which  Mr.  Grundy  asked  what  he  wanted, 
and  he  replied  that  he  must  have  twenty  guineas  ;  and,  upon 
Mr.  Grundy  telling  him  that  he  had  not  so  much  in  the 
house,  said,  that  if  Mr.  Grundy  did  not  give  him  some- 
thing handsome  for  his  men  to  drink,  his  house  should  come 


(z)  Spencer's  case,  cor.  Buller,  J.  where  the  owner  has  been  com- 

York  Sum.  Ass.   1783.     2  East.  P.  pelled  to  part  with  his  property 

C.  c.  16.  s.  128.  p.  712,  713.     The  under  colour  of  a  purchase,    see 

prisoner  was  executed.    As  to  cases  ante,  993,  1004, 
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down.  Mr.  Grundy  said,  that  he  might  have  nine  or  ten 
guineas  ;  which  he  asked  to  see.  While  Mr.  Grundy  was 
taking  his  purse  out  of  his  pocket,  one  of  the  prisoners  told 
him  he  might  depend  upon  it  that  the  stranger  was  the  head 
of  the  mob  ;  with  other  discourse  of  a  similar  kind  as  to  his 
power,  and  particularly  that  he  was  the  first  man  who  had 
entered  every  house  that  had  been  destroyed.  This  ex- 
pression so  struck  Mr.  Grundy  that  he  immediately  took 
the  money,  which  amounted  to  nine  guineas  and  a  half,  out 
of  his  purse,  and  gave  it  to  the  stranger;  who  counted  it, 
and  demanded  something  to  drink  ;  when  they  all  went  into 
Mr.  Grundy's  house,  and  had  some  liquor  ;  after  which,  in 
going  away,  they  assured  Mr.  Grundy  that  he  should  be 
protected.  There  was  no  evidence  that  the  prisoners  had 
any  of  the  money  at  the  time;  but  it  appeared  that  a  small 
share  of  it  was  given  to  them  afterwards.  Mr.  Grundy,  in 
giving  his  evidence,  said,  that  he  was  greatly  alarmed,  but 
not  for  his  person;  that  no  injury  was  threatened  to  hi* 
person ;  but  that,  when  he  delivered  his  money,  his  appre- 
hension was  that,  if  he  had  refused  to  do  so,  the  men  would 
have  gone  to  Birmingham,  and  have  returned  with  other 
persons,  and  pulled  down  his  house  and  plundered  it, 
(before  he  could  have  removed  his  wife,  who  was  in  the 
house  in  great  agitation,)  as  they  had  threatened,  and  as 
different  houses  in  Birmingham  had  been  before  pulled 
down. 

Upon  these  facts  it  was  objected,  on  behalf  of  the  pri- 
soners, that  there  was  no  evidence  of  robbery,  as  the  prose- 
cutor did  not  deliver  his  money  from  any  immediate  tear  of 
danger  to  himself  or  his  property,  but  from  an  apprehension 
of  future  injury  to  his  house  by  pulling  it  down.  The  truth 
of  the  evidence  was,  however,  left  to  the  jury;  who  found 
the  prisoners  guilty,  saying,  that  they  were  satisfied  that 
Mr.  Grundy  did  not  deliver- his  money  from  any  apprehen- 
sion of  danger  to  his  life  or  person,  but  from  an  apprehen- 
sion that,  if  he  refused,  his  house  would  at  some  future  time 
be  pulled  down,  as  the  prisoners  and  the  stranger  threatened, 
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in  the  same  manner  as  other  houses  in  Birmingham  had 
been  before.  And  the  facts  of  the  case  being  afterwards 
submitted  to  the  judges  for  their  opinion  whether  the 
evidence  amounted  to  robbery,  a  majority  of  them  held 
that  it  did.  («) 

The  cases  of  robbery  in  which  the  property  has  been  ob-  of  the  fear  of 

tained,  by  means  of  a  fear  being  excited  of  injury   to  the  injury  to  th« 

111  11  character. 

character  of  the  party   robbed,  appear  to  be  all  of  one  de- 
scription.    Indeed  it  has  been  said,  that  the  terror  which 
leads  a  party  to  apprehend  an  injury  to  his  character,  has 
never  been  deemed  sufficient  to  support  an  indictment  for 
robbery  except  in  the  particular  instance  of  its  being  ex- 
cited by  means  of  insinuations  against,  or  threats  to  destroy 
the  character  of  the  party  pillaged,  by  accusing  him  of  sodo- 
mitical  practices.     In  the  case,  in  which  this  doctrine  is  laid  Tj  e  f ,     ^ 
down,   it  appeared  that   the    prisoners,  assisted  by  other  being  sent  to 
persons,  got  the  prosecutrix  into  a  house,  under  pretence  of  aloneVsuffi- 
an  auction  being  carried  on  there,  forced  her  to  bid  for  a  lot  cj.ent  ground 
of  articles  which  was  immediately  knocked  down  to  her,  constitute 
and  then,  upon  her  not  producing  the  money  to  pay  for  it,  roDDery. 
threatened  that  she  should  be  taken  to  Bow-street,  and  from 
thence  to  Newgate,  and  be  imprisoned  till  she  could  raise  the 
money ;  that,  after  these  threats  had  been  used,  a  pretended 
constable   was   introduced,   who   said   to   the    prosecutrix, 
"  Unless  you  give  me  a  shilling,   you  must  go  with  me," 
upon  which  she  was  induced  to  give  the  pretended  consta- 
ble a   shilling ;    and  that  the  prosecutrix  parted  with  the 
shilling,  being  in  bodily  fear  of  going  to  prison,  as  a  means 
of  obtaining  her  liberty,  and  to  avoid  being  carried  to  Bovv- 
•treet  and  to  Newgate,  and   not  out   of  fear    or   appre- 
hension  of  any   other    personal  force   or   violence.     The 
judges,  after  argument,  and  a  minute  discussion  of  the  cir- 
cumstances of  the  case,  were  of  opinion  that  they  were  not 
sufficient  to  constitute  the  crime  of  robbery.     They  thought 
that  the  threat  used  of  taking  the  prosecutrix  to  Bow-street, 

(«)  Astleys1  case,  (James  and  Ezekiel),  2  East.  P.  C.  c.  16.  s.  131.  p.  729. 
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and  from  thence  to  Newgate,  was  only  a  throat  to  put  her  into 
the  bands  of  the  law,  winch  she  might  have  known  would 
have  taken  her  under  its  protection  and  set  her  free,  as  she 
had  done  no  wrong;  that  an  innocent  person  need  not  in  such 
a  situation  be  apprehensive  of  danger ;  and,  therefore,  that 
the  terror  arising  from  such  a  source  was  not  sufiicient  to 
induce  an  individual  to  part  with  property,  so  as  to  amount 
to  a  robbery.  And  they  said,  it  was  a  case  of  simple 
duress  for  which  the  party  injured  might  have  a  civil 
remedy  by  action,  which  could  not  be,  if  the  fact  amounted 
to  felony,  (b) 

But  the  fear  of  injury  to  character,  which  may  be  excited 
by  accusing  a  person  of  sodomitical  practices,  has  been 
holden  to  come  under  a  different  consideration.  The  impu- 
tation of  being  addicted  to  so  odious  and  detestable  a  crime, 
would  he  sufficient  to  deprive  the  injured  person  of  all  the 
comforts  and  advantages  of  society,  and  would  inflict  a  pu- 
nishment more  terrible  than  death,  both  in  apprehension 
and  reality.  The  law,  therefore,  considers  the  fear  of  losing 
character  by  such  an  imputation,  as  equal  to  the  fear  of  sus- 
taining personal  injury,  or  even  of  losing  life  itself,  (c) 


Jones's  case. 
Case  of  rob- 
bery where 
the  prosecu- 
tor stated, 
that  at  the 
time  he  part- 
ed with  his 
money  he  un- 
derstood the 
threatened 
charge  to  be 


The  prisoner  was  indicted  for  a  highway  robbery,  and 
the  following  facts  appeared  upon  the  evidence.  The  pro- 
secutor and  the  prisoner,  not  being  at  the  time  at  all  ac- 
quainted, pressed,  together  with  a  great  crowd,  into  the 
upper  gallery  of  the  play-house  at  Covent-garden,  after 
which  the  prisoner  took  his  seat  by  the  side  of  the  prosecu- 
tor. During  the  play  the  prisoner  asked  the  prosecutor 
whether  a  journeyman  who  had  spoken  to  him  was  of  his 


(b)  Kncwland  and  Wood  (case 
of),  0.  B.  1796,  2  Leach  721.  2 
East.  P.  C.  c.  16.  s.  131.  p.  732.  It 
appears  from  the  latter  book,  that 
the  case  was  considered  by  the 
Judges  in  Hil.  T.  1796,  Ashhurst, 
J.,  Hothana,   B.,  Perryn,  B.,  and 


Buller,  J.  being  absent.  But  the 
opinion  of  the  Judges  was  after- 
wards delivered  by  Ashhurst,  J., 
who  did  not  state  that  he  iu  any 
way  dissented. 

(c)  By  Ashhurst,  J.  in  the  case  of 
Knewlaud  and.  Wood,  2  Leach  731. 
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company;  to  which  the  prosecutor  replied  in  the  negative;  antmputatlori 
and  no  other  conversation  passed  between  them  during  the  that  he  was' sd 
plav.     When  the  play  was  over  the  prisoner  followed  the  alrir"^<l  by 

r  „    ,       ,  ,  ,  ri  ,a"  ldea'    t,,at 

prosecutor  out  of  the  house,  and  as  they  were  crossing  liovv-  he  had  neither 
street  proposed  to  him  to  have  something  to  drink,  to  which  JJJJJJjjJJJI* 
the  prosecutor  assented,  and  they  went  together  to  an  ad-  call  out  for 
joining  public-house.     In  a  few  minutes,  and  after  they  had  and  that  th'(, 
drunk  some  porter,  the  prisoner  turned  towards  the  prose-  violence  y ni« 

i  iii-i  l      i      i    wll'f»  he  had 

cutor,  and  asked  him  what  he  meant  by  the   liberty  he  had  been  detained 
taken  with  his   person   in  the  play-house.    The  prosecutor  j»»  the  street 
said,  that   he   knew  of  no  liberties  being  taken  ;  when  the  seiner,  put  him 
prisoner  replied,  "  Damn  you,  Sir,  but  you  did  ;  and  there  s^fel^of  bis  & 
"  were  several  reputable  merchants  in  the  house  who  will  person. 
"  take  their  oaths  of  it."     The  prosecutor,  much  alarmed, 
immediately  rose   from  his  seat,  paid  for  the  porter,  and 
went  out  of  the  house,  saying  to  the  prisoner,  that  he  did 
not  know  what  he  meant.     The  prisoner  followed  him  into 
the  street,  where  there  was  a  considerable  crowd,  and  hal- 
"  looed  out,  "  Damn  you,  Sir,  stop  !  for  if  you  offer  to  run, 
"  I  will  raise  a  mob  about  you  ;"  and  then  seizing  him  vio- 
lently by  the  arm,  exclaimed,  "  Damn  you,  Sir  !  this  is  not 
"  to  be  borne !  you  have   offered  an  indignity  to  me,  and 
"  nothing  can  satisfy  it!"  The  prosecutor,  terrified  by  these 
expressions,  and  the  manner  in  which  they  were  uttered,  re* 
plied,  "  For  God's  sake  what  do  you  want,  what  wodld  you 
"  have  me  do  ?"  to  which  the  prisoner  said,  in  a  lower  tone 
of  voice,    "  A   present — a  present — you  must  make  me  a 
present."  The  prosecutor  asked  him,  "  A  present,  of  what?" 
upon  which  the  prisoner  said,  "  Come,  come,  what  money 
"  have  you  ?  How  much  can  you  give  me  now  ?"  The  pro- 
secutor said,  he  had  but  little  money,  but  that  the  prisoner 
should  have  what  he  had  about  him  ;  and  accordingly  gave 
him  three  guineas,  and  some  silver.     The  prisoner  said,  it 
was  not  enough,  and   demanded  more.     During  the  whole 
of  this  conversation  the  prisoner  held  the  prosecutor  fast  by 
the  arm,  and  thereby  defeated  several  efforts  which  he  made 
to  get  away  ;  and  at  length,  when  he  suffered  the  prosecutor 
to  walk  on,  still  accompanied  him,  keeping  tight  hold  of  hre 
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arm,  down  another  street.  At  length  the  prisoner  loosed 
(lis  arm,  hut  did  not  leave  him ;  and  as  he  refused  to  tell  his 
name,  or  where  he  lived,  followed  him  to  the  door  of  his 
lodging.  Early  the  next  morning  the  prisoner  called  at  the 
lodgings,  and  frightened  the  prosecutor  out  of  a  further  sum 
of  forty  pounds.  The  prosecutor  soon  afterwards  commu- 
nicated what  had  happened  to  a  friend,  and  by  his  advice 
determined  to  apprehend  the  prisoner  when  he  could  meet 
with  him  ;  but  he  was  not  apprehended  till  some  months 
after,  when  he  again  called  upon  the  prosecutor,  and  again 
threatened  to  impeach  his  character,  unless  he  would  give 
him  more  money. 

In  this  case  the  prosecutor  swore,  that  at  the  time  he 
parted  with  his  money  he  understood  the  threatened  charge 
to  be  the  imputation  of  sodomy;  that  he  was  so  alarmed  by 
the  idea,  that  he  had  neither  courage  nor  strength  to  call 
out  for  assistance  ;  and  that  the  violence  with  which  the  pri- 
soner had  detained  him  in  the  street,  had  put  him  in  fear  for 
the  safety  of  his  person.  The  case  was  left  to  the  jury,  with 
a  direction  to  consider  whether  the  prosecutor  parted  with 
his  money  under  the  impression  of  fear;  and  the  jury  found 
the  prisoner  guilty  ;  declaring,  that  they  thought  that  such 
an  accusation  would  strike  a  man  with  as  much  or  more 
terror  than  if  he  had  a  pistol  at  his  head.  Judgment  being 
respited  in  order  that  the  opinion  of  the  Judges  might  be 
taken,  the  point  was  afterwards  considered  by  them  ;  and 
they  were  of  opinion,  that  the  conviction  for  a  highway  rob- 
bery was  proper;  that,  in  order  to  constitute  robbery,  there 
was  no  occasion  to  use  weapons,  or  real  violence  ;  and  that 
taking  money  from  a  man  in  such  a  situation  as  rendered 
him  not  a  free  man  (as  if  a  person  so  robbed  were  in  fear  of 
a  conspiracy  against  his  life  or  character)  was  such  a  put- 
ting in  fear  as  would  make  the  taking  of  his  money  under 
X  terror  a  robbery,  (d)    Aud  a  case  which  had  been  pre- 

(d)  Jones's   alius  Evans's    case,      c.  16.  s.  130.  p.  Ti4.    Nine  of  the 
j,  1  Leach  139.    2  East.  P.  C.      Judges  only  were  present  at  th« 
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viously  decided  upon  the  same  point,  was  naentiousl  vvitU 
approbation,  (e) 

in  the  latter  ease,  which  was  so  mentioned  with  approba- 
tion by  the  Judges,  it  appears  that  there  was  some  actual 
violence  used  in  the  assault,  and  a  laying  of  hands  on  the 
party ;  and  in  the  former  case  there  was,  as  has  been  seen,  a 
continual  force  and  violence,  and  a  threat  to  deliver  the  party 
Kp  to  the  mob  as  a  sodomite,  besides  the  fact  of  laying  hold 
of  the  arm ;  circumstances  which  have  been  urged  as  giving 
a  peculiar  character  to  those  cases,  and  as  making  them  dis- 
tinguishable from  one  in  which  no  such  circumstances  should 
exist,  (f)  But  the  circumstances  of  actual  violence  appear 
to  have  been  holden  not  to  make  any  material  distinction  in 
a  case  in  which  they  did  not  occur,  and  where  the  Judges, 
after  great  discussion,  held  the  offence  to  amount  to  rob- 
bery. 


On  the    l"3th  of  January,  1779,  the  prosecutor,  a  young  ^™aUy  * 

gentleman,  was  passing  through  Soho-square,   between  the  Obtaining 

hours  of  six  and  seven  o'clock  in  the  evening,  when  he  met  |J^ne.TYouJ" 

the  prisoner,  whom  he  had  never  seen  before.  The  prisoner  had  better 

,  ,  .  ..••i.i  lii-  i.    comply,  or  l 

accosted  him,  and  desired  that  he  would  give  him  a  present.  win  [ake  you 

The  prosecutor  said,  "  For  what?"  The  prisoner  answered,  before  a  ma- 

gistrate  ana 
"  You  had  better  comply,  or  1  will  take  you  before  a  ma-  acCuse  you  of 

,u  gistrate,  and  accuse  you  of  an  attempt  to  commit  an  unna-  ^"?[nP*  to 

"  iural  crime."'  The  prosecutor  then  gave  him  half  a  guinea,  unnatural 

which  the  prisoner  said  was  not  sufficient ;  but  the  prosecu-  Golden  low 

tor  had  no  more  in  his  pocket.     On  the  20th  of  January,  robber) 

consideration  of  the  case,  Be  Grey,  m»lar  robbery. 
C.  J.  and  Ashhurst,  J.  being  absent,  (/)  See  the  judgments  of  Per- 

and  there  being  one  vacancy.  ryn,  B.  and  Blackstonr.  J.  in  Do- 

(e)  Brown's  case,  0.  B.  1763,  cor.  nally's  case,  2  East.  P.  C.   c.  16.  B. 

Eyre,  B.  when  Recorder,  2  East.  P.  130.p.  717,  718,  721.  and  thejudg- 

C.  c.  16.  s.  130.  p.  71£>.  where  Har-  ment  of  the  court,  as  delivered  by 

rold's  case,  alias  Hutton's,   G.  B.  WiUes,   J.    in    Donally's    caie 

1778,  is  mentioned,  as  one  in  which  Leach  199. 
thje  prisoner  was  con>ictcd  for  a  si- 
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about  four  o'clock  in  the  evening,  the  prosecutor  met  the 
prisoner  again  in  Oxford-street,  who  made  use  of  the  same 
threats  as  before  ;  telling  the  prosecutor  that  he  knew  what 
had  passed  in  Soho-square,  and  that  unless  he  would  give 
him  more  money,  he  would  take  him  before  a  magistrate 
and  accuse  him  of  the  same  attempt;  adding,  that  it  would 
go  hard  against  him,  unless  he  could  prove  an  alibi.  The 
prosecutor  then  went  to  the  shop  of  a  grocer  in  Old  Bond- 
street,  the  prisoner  following  him,  and  staying  on  the  out- 
side the  door  ;  and  the  prosecutor,  being  in  the  shop,  took 
a  guinea  out  of  his  pocket,  gave  it  to  the  grocer,  and  de- 
sired he  would  give  it  to  the  man  at  the  door  ;  which  the 
grocer  did,  and  the  prisoner  then  went  away.  The  prose- 
cutor slated,  that  he  was  exceedingly  alarmed  at  both  the 
times,  and  under  that  alarm  gave  the  money ;  that  he  was 
not  aware  what  were  the  consequences  of  such  a  charge, 
but  apprehended  that  it  might  cost  him  his  life. 

The  case  was  left  to  the  jury,  with  directions  to  consider, 
first,  whether  they  were  satisfied  that  the  prosecutor  deli- 
vered his  money  through  fear,  and  under  an  apprehension 
that  his  life  was  in  danger;  and,  secondly,  if  they  should  not 
think  that  the  prosecutor  apprehended  that  his  life  was  in 
danger,  then,  whether  the  money  was  not  obtained  by  means 
of  the  prisoner's  threats,  and  against  the  will  of  the  prose- 
cutor ;  for  if  it  were,  even  in  that  case,  though  he  were  not 
iu  fear  of  his  life,  the  crime  would  amount  to  robbery.  The 
jury  found  the  prisoner  guilty;  and  said  that  they  were  sa- 
tisfied that  the  prosecutor  delivered  his  money  through  fear, 
and  under  an  apprehension  that  his  life  was  in  danger.  But, 
doubts  being  entertained  respecting  the  conviction,  the  judg- 
ment was  respited,  and  the  question  submitted  to  the  opi- 
nion of  the  Judges.  Some  difference  of  opinion  prevailing 
amongst  them,  they  directed  the  case  to  be  argued;  and 
after  argument,  and  very  full  consideration,  they  at  length 
all  agreed  that  it  amounted  to  robbery. 

The  opinions  of  the  Judges  were  delivered  seriatim,  and 
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contain  some  learned  and  interesting  discussions  relat- 
ing to  the  nature  of  the  fear  by  which  a  party  may  be 
induced  to  part  with  his  property,  in  cases  where  no  actual 
violence  is  employed  to  obtain  it :  (g)  and  Willes,  J.  after- 
wards delivered  the  result  of  their  deliberations.  He  said, 
that  the  facts  of  the  case  shewed  that  there  was  the  neces- 
sary felonious  intention  in  the  prisoner  to  rob  the  prose- 
cutor; and  that  it  was  impossible  to  raise  a  doubt,  that 
there  was  a  sufficient  taking  from  the  prosecutor's  person. 
With  respect  to  the  putting  in  fear,  he  stated,  that  it  is  not 
necessary  to  lay  a  putting  in  fear  in  the  indictment;  and 
that  the  circumstance  of  actual  fear  need  not  be  proved  upon 
the  trial;  for  if  the  fact  be  laid  to  be  done  violently  and 
against  the  will,  the  law  in  odium  spoliatoris  will  presume 
fear.  That  there  need  not  be  actual  violence,  a  reasonable 
fear  of  danger  caused  by  constructive  violence  being  suffi- 
cient ;  and  that  where  such  terror  is  impressed  upon  the 
mind  as  does  not  leave  the  party  a  free  agent,  and  he  deli- 
vers his  money  in  order  to  get  rid  of  that  terror,  he  may 
clearly  be  said  to  part  with  it  against  his  will,  so  as  to  con- 
stitute robbery.  That  no  actual  danger  is  necessary ;  as  a 
man  may  commit  a  robbery  without  using  any  offensive 
weapon ;  as  by  using  a  tinder-box  or  a  candlestick  instead 
of  a  pistol.  And  that  when  a  villain  comes  and  demands 
money,  no  one  knows  how  far  he  will  proceed.  The  learned 
Judge  then  referred  to  the  facts  and  circumstances  of  the 
case,  as  sufficient  to  bring  it  within  these  rules  of  law.  He 
stated,  that  the  situation  of  the  prosecutor  was  that  of  a 
young  gentleman  accosted  at  night,  in  the  streets  of  London, 
by  a  person  he  never  saw  before,  and  whom  he  must  have 
suspected  to  be  a  villain  ;  and  that  this  person  demanded  a 
present.  Even  that  seemed  sufficient  to  satisfy  the  legal 
idea  of  robbery.  But  the  prisoner  went  further,  and  used 
the  words,  "  You  had  better  comply,  or  I  will  take  you 
*'  before  a  magistrate."     This  then  was  a  threat  of  personal 

(g-)  These  opinions  are  given  at      2  East.  P.  C.  c.  16.  »,  130.  p.  716,' 
length  in  the  report  of  the  case  in     to  P-  726. 
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liolence;  for  the  prosecutor  had  every  thing  to  fear  in  being' 
dragged  through  the  streets  as  a  culprit  charged  with  an 
Unnatural  crime.     It  was  a  threat  which  must  necessarily 
and  unavoidably  produce  intimidation,  and  occasion  a  rea- 
sonable  fear,  which  might  operate  in  coristanlem  viruTh,  as 
well  as  in  meticulasum  •oirufn.     He  then  observed,  upon  the 
argument  ur^ed  by  the  counsel  for  the  prisoner,  that  this 
Was  a  fraudulent  taking-,  and  not  a  taking  by  violence  ;  and 
said,  that  in  many  cases   fraud  would   supply   the  place  of 
violence  ;  as  in  burglary  ;  where,  though  it  was  necessary  tO 
charge  a  breaking  in  the  indictment,  yet  there    might  be  a 
constructive  breaking  by  a  person  fraudulently  getting  ad-* 
mission  into  a  house  by  colour  of  law,  or  under  pretence  of 
taking  lodgings,  or  of  having   business.  (A)     But  he  said, 
that  the  Judges  did  not  determine  the  case  entirely  on  this 
ffrottnd,  but  were  of  opinion  that  there  was  proof  of  a  con- 
gtructive  violence,  which  thev  thought  was  sufficient :  and 
that  they  were  all  of  opinion,    that  enough  was  proved   in 
this  case  for  the  jury  to  find   the  prisoner  guilty  of  rob-* 
bery.  (i) 


Hickman  s 

case. 

Obtaining 
money  by 
threatening 
to  take  ano- 
ther before  a 
juitice,  on  a 


This  doctrine  appears  to  have  been  acted  upon  in  subse- 
quent cases ;  (k)  in  one  of  which  the  party  delivered  his 
money  solely  for  fear  of  losing  his  character; 

Daniel  Hickman  was  indicted  for  robbing  one  John  Mil- 
ler of  two  guineas.  It  appeared  upon  the  evidence,  that 
the  prosecutor  had  some  employment  in  the  palace  at  St.. 
James's,  and  an  apartment  there  in  which  he  wa9  accus- 
tomed to  sleep,  and  that  the  prisoner  was  occasionally  a 

(ft)  Ante,  908.  Staple  was  executed,  but  Hickman 

(t)  Donally's  case,  1T79,  1  Leach      Mas  reprieved  on  condition  of  ban* 


193.     2  East.  P.  C.  c.  16.  s.  130.  p. 
'i  15  to  728. 

(/.-)  Staple's  case,  0.  B.  1779, 
Hickman's  case,  0.  B.  1783,  consi- 
dered of  by  the  Judges  in  1783,  2 
Salt.   P.  C  C.  16.  8.  130,  p.  728. 


portation.  It  appears  from  Hick- 
man's case  (1  Leach  279.),  that  Do- 
nally  was  not  executed,  and  thai 
some  doubts  had  been  entertained 
as  to  the  opinion  of  the  tweiv* 
Judges  in  that  case* 
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sentinel  on  guard  at  the  palace.     One  night  the  prosecutor 
treated  the  prisoner  with  some  bread  and  cheese  and  ale,  in   0ft«i 
his  room.     About  a  fortnight  afterwards,  verv  late  in   tl 

3  '  J  I. .TV. 

evening,  the  prosecutor    was   going  up  stairs  to  his  apart-   ti  H- 

inont,  when    he  heard  somebody  close  behind  him,   and,  on 

'  J  thai  lie  parted 

turning  round,  saw  that  it  was  the  prisoner,  who  said,  "  It   with  his  mo- 
is  me."    The  prosecutor  asked  him,  what  brought  him  there   ;(|,v,  0f. 

at  that  time  of  night :   upon   which  the   prisoner  answered,  scrvinS  hh 

.         .  character,and 

45  I  am  come  for  satisfaction;  you   know   what  passed  the   not  from  fear 

(<  other  ni^ht ;  vou  are  a  sodomite  ;  and  if  you  do  not  give     '  ',"*r 

"  me  satisfaction,  I  will  go  and  fetch  a  Serjeant  and  a  file 

"  of  men,  and  take  you  before  a  justice;  for  I  have  been  in 

"  the  Black  Hole  ever  since  I  was  here  last,  and  I  do  not 

ss  value  my  life."     The  prosecutor  then   asked  him,   what 

money   he   must   have;  when  the   prisoner  said,  "I  must 

"  have  three  or  four  guineas."     The  prosecutor  gave  him 

two  guineas,  which  was  all  he  had,  and  promised  to  give 

him  another  guinea   the   next  morning:  and  the  prisoner 

took  the  two  guineas,  saying,  "  Mind,  I  don't  demand  any 

u  thing  of  you."     The  next  morning  he  came  and  received 

the  other  guinea ;  and,  in  a  few  days  after,  upon  making  an 

application  for  more  money  upon  the  same  pretence,  he  was 

apprehended.     The    prosecutor   swore,  that   he   was   very 

much  alarmed  when  he  gave  the  prisoner  the  two  guineas, 

and  did  not  very  well  know  what  he  did  ;  but  that  he  parted 

with  his    money  under  an  idea  of  preserving  his  character 

from  reproach,  and  not  from  the  fear  of  personal  violence. 

The  learned  judge,  who  tried  the  prisoner,  in  leaving  the 
case  to  the  jury,  remarked,  upon  the  point  in  which  it  might 
be  supposed  to  differ  from  that  of  Donally,  (/)  that  in 
Donally's  case  the  prosecutor  had  sworn  that  he  delivered 
his  money  under  an  apprehension  of  personal  danger,  as 
well  as  from  the  fear  of  losing  his  character:  but  that  in 
the  present  case  the  prosecutor  had  sworn  that  he  parted 
with  his  money  for  the  sake  of  his  character  only,  and  not 

(/)  Anle,  1013. 
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from  any  apprehension  of  danger  to  his  person.     The  jury 
found  the  prisoner  guilty;  and  that  the  prosecutor  parted 
with  his  money,   against  his  will,   through  a  fear  that  his 
character  might  receive  an  injury  from  the  prisoner's  accu- 
sation :  but  as  some  doubt  was  entertained  whether  the  case 
was  within  the  principle  upon  which  Donally's  proceeded, 
it  was  submitted  to  the  consideration  of  the  Judges;  and 
their  opinion  was,  afterwards,  delivered  by  Ashhurst,  J.  to 
the  following  effect :  "  Some  doubts  having  been  entertained 
"  as  to  the  opinion  of  the  twelve  Judges,  in  the  case  of 
"  Patrick  Donally,  the  learned  Judge,   who  tried  the  pri- 
"  soner,   thought    it   proper  that  the  present  case  should, 
c'  likewise,  be  referred  to  their  consideration.     They  have, 
il  accordingly,  conferred   upon   it;  and  they  are  of  opinion 
"  that  it  does  not  materially  differ  from  the  case  of  Donally  : 
<c  for  that  the  true  definition  of  robbery  is  the  stealing,  or 
"  taking  from   the  person,  or  in  the  presence  of  another, 
?*  property  of  any  amount,  with  such  a  degree  of  force  or 
"  terror  as  to  induce  the  party  unwillingly  to  part  with  his 
"  property :  and  whether  the  terror  arises  from  real  or  ex* 
"  pected  violence  to  the  person,  or  from  a  sense  of  injury 
"  to  the  character,  the  law  makes  no  kind  of  difference  ;  for 
"  to  most  men  the  idea  of  losing  their  fame  and  reputation 
"  is  equally  if  not   more  terrific  than  the  dread  of  personal 
"  injury.     The  principal  ingredient  in  robbery  is  a  man's 
"  being  forced  to  part  with  his  property:  and  the  judges 
"  are  unanimously  of  opinion  that  upon  the  principles  of 
<c  law,  and  the  authority  of  former  decisions,  a  threat  to  ac- 
"  cuse  a  man  of  having  committed  the  greatest  of  all  crimes 
cl  is,  as  in  the  present  case,  a  sufficient  force  to  constitute 
"  the  crime  of  robbery,  by  putting  in  fear."  (m) 

This  case  seems  to  have  gone  to  the  full  extent  of  the  doc- 
trine upon  which  it  proceeded,  and  must  be  considered  as 
in  some  measure  qualified  and  restrained  by  subsequent  de- 

(»<)  Hickman's  case,  1  Leach  27S.  The  prisoner  was  not  executed :  see 
S  East.  F.C.  c.  16.  s.  130.  p.  728.      ante,  note(fr). 
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cisions  ;  in  one  of  which  it  was  holden  that  as  the  prosecutor 
had  parted  with  his  property  for  the  purpose  of  convict- 
ing the  prisoners,  and  after  the  apprehension  of  injury  to 
his  character,  from  the  foul  charge,  had  ceased,  it  was  not 
robbery ;  (ri)  and  in  the  other,  it  was  holden  by  a  majority 
of  the  Judges  that  in  order  to  constitute  robbery,  in  a  case 
of  this  kind,  the  property  must  be  taken  upon  an  immediate 
apprehension  of  present  danger,  upon  the  charge  being  made, 
and  not  after  the  parties  have  separated,  and  there  has  been 
time  to  deliberate  and  procure  assistance,  and  after  a  friend 
has  actually  been  consulted  respecting  the  transaction,  (o) 

The  prisoner,  James  Reane,  was  indicted  for  a  highway  ft  cane's  case. 

robbery,  and  taking  nineteen  guineas  and  a  shilling:  and  Theprosecu- 

_.       .  &  °  s'  tor  having 

David  Watkins  was  charged,  in  the  same  indictment,  as  an  parted  with 

accessory  before  the  fact.     The  evidence  of  the  prosecutor  c    ?T0Perty 
J  r  tor  the  pur- 

disclosed  the  following  circumstances  :  On  the  12th  of  May,  pose  of  con- 

1794,  the  prosecutor  met  the  prisoner,  Reane,  in  the  street.  prjS(),uTSi 

He  was  an  entire  stranger  to  the  prosecutor  :  but  he  asked  ail(1  a^eT  tne 
....  ,.  apprehension 

ior  money,  saying  that  he  was  in  great  distress;  and,  upon  of  injurs  to 

the  prosecutor's  refusing  to  give  him  any,  went  away  mut-  lIJi0^^, 

tering  expressions  of  anger  and  discontent.     On  the  next  was  holden 

day  he  again  met  the  prosecutor  in  the  street,  and  repeated  j)ot  °  ero 

his  request  for  money  ;  and,  on  being  refused,  said,  '•  You 

shall  be  the  worse  for  it."     On  Friday,  the  23d  of  May,  he 

again  accosted  the  prosecutor  in  the  street,  and  told  him 

that  he  had  taken  indecent  liberties  with  him  in  the  park, 

and  that  it  had  been  seen  and  could  be  proved  by  a  third 

person.     The  prosecutor,  with  a  violent  exclamation,  asked 

him  what  he  meant;  to  which  he  made  no  reply,  but  walked 

away.     On  the  next  day  the  prosecutor  received  a  letter 

from  him  containing  similar  charges,  and  mentioning  his 

place  of  residence :  in  consequence  of  which  the  prosecutor, 

having  consulted  with  a  friend,  was  induced  to  write  to  him, 

(n)  Reane1*  case,  1794.    2  Leach  (0)  Jackson  and  Shipley  (case  of) 

616.      2  East.  P.  C.  c.  16.  s.  132.      1  Bast.  P.  C.    Addenda  xxi, 
p.  734.       ' 
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and  appoint  to  meet  him  in  the  street  to  hear  what  he  had 
to  say.     He  accordingly  met  him  there,  when  Reane  said 
that  if  the   prosecutor  did  not  give  him  money  he  could 
prove  his   having  committed  indecencies  with  him  in  the 
park,  as  a  third  person  had  seen  it;  upon  which  the  other 
prisoner,  Watkins,  joined  them,  saying,  "  Yes,  I  saw  you." 
The  prosecutor  exclaimed,  that  it  was  a  horrid  abominable 
falsity  :    upon  which  Watkins  said,  "  You  have  great  in- 
"  terest  with  government;  I  shall  be  glad  of  a  place  as  a 
"  clerk,  either  in  the  custom  or  excise."     The  prosecutor 
said  that  he  would  apply  for  one,  upon  which  Watkin9  went 
away.     Reane  then  said,  "  You  have  given  that  man  a  cer- 
tainty ;   I  will  have  a  certainty  also  ;"  upon  which  the  pro- 
secutor told  him  that  he  should.     On  the  following  morning 
Reane  met  the  prosecutor  by  appointment,  and  told  him  that 
he  had  considered  the  matter,  that  he  must  have  twenty 
pounds  in  cash,  and  a  bond  for  fifty  pounds  a  year;  upon 
which  the  prosecutor,  in  pursuance  of  a  plan  which  he  had 
previously  concerted  with  his  friend,   told  him  that  he  could 
not  give  them  to  him  then,  but  that  if  he  would  wait  a  few 
days  he  would  bring  him  the  money  and  the  bond,     The 
prosecutor,  on  his  next  interview  with  Reane,  offered  him 
the  twenty  pounds;  but  he  refused  to  take  the  money  with- 
out the  bond,  upon  which  the  prosecutor  fetched  the  bond, 
and  gave  it,  together  with  nineteen  guineas  and  a  shilling, 
to  Reane,  who  carried  both  the  bond  and  the  money  away 
with  him,  saying  that  he  would  not  give  the  prosecutor  any 
further  trouble.     It  was  objected  on  behalf  of  the  prisoners 
that  this  proof  was  defective;   as  in  order  to  constitute  rob- 
bery there  must  be  a  violence,  or  fear  of  danger,  to  the  per- 
son or  character;  and  that  such  violence,  or  fear,  must  exist 
at  the  time  when  the  property  is  parted  with  :  but  the  case 
was  left  to. the  jury,  who  found   the  prisoner  guilty  ;  upon 
which  judgment  was  respited,  in   order  that  the  opinion  of 
the  twelve  Judges  might  be  taken.     At  the  first  conference 
the  Judges  (Buller,  J.  being  absent)  were  inclined  to  think 
that  this  was  not  robbery,  as  there  was  neither  violence  nor 
fear  at  the  time  the  prosecutor  parted  with  his  property. 


tittkf.  f. t]  By  putting  in  Pear.  V\>.[ 

Eyr&,  C.  J.  observed,  "  That  it  would  be  going  a  step  fur* 
"  ther  than  any  of  the  cases  to  hold  this  to  be  robbery.  That 
"  the  principle  of  robbery  was  violence :  and  where  the 
"  money  was  delivered  through  fear,  that  wag  constructive 
c<  violence.  That  the  principle  he  had  acted  upon,  in  such 
"  cases,  was  to  leave  the  question  to  the  jury,  whether  the 
u  defendant  had,  by  certain  circumstances,  impressed  such  a 
"  terror  on  the  prosecutor  as  to  render  him  incapable  of  re* 
u  sisting  the  demand.  Therefore,  when  the  prosecutor 
il  swore  that  he  was  under  no  apprehension  at  the  time,  but 
*4  gave  his  money  only  to  convict  the  prisoners,  he  negatived 
H  the  robbery.  That  this  was  different  from  Norden's 
"  case,  (p)  where  there  was  actual  violence  :  for  here  there 
"  was  neither  actual  nor  constructive  violence.  A  man 
u  might  be  said  to  take  by  violence  who  deprived  the  other 
*•  of  the  power  of  resistance,  by  whatever  means  he  did  it. 
"  And  he  saw  no  sensible  distinction  between  a  personal 
"  violence  to  the  party  himself,  and  the  case  put  by  one  of 
"  the  Judges  of  a  man  holding  another's  child  over  a  river, 
M  and  threatening  to  throw  it  in  unless  he  gave  him  money/' 
The  Judges  thought  the  matter  deserving  of  further  consi- 
deration ;  but  they  ultimately  adhered  to  the  opinion  to 
which  they  had  at  first  inclined;  and  held  (Duller,  J.  being 
absent)  that  the  conviction  was  wrong  ;  as  there  was  no  vio- 
lence either  actual  or  constructive*  (q) 

The  prisoners  John  Jackson,  William  Shipley,  and  John  Jackson, 

Morris,  were  indicted  for  robbing  one  W.  S.  in  the  dwell-  Shipley,  and 

7  °#  Morris,  (case 

ing-house  of  one  S.  Rowe.     The  evidence  of  the  prosecutor  of.)    Taking 
was,  that  while  he  was  threshing  in   his  father's  barn,  at  a  foeIjoaee\x- 
place    called  Gidling,    the  prisoners  Shipley  and   Morris  tor,  upon  a 

v*r     o    i>    '  i     il  -ii       thre.it  to  ac- 

came  to  him  and  asked  if  W.  S.  lived  there,  to  vvJuch  he  CUsehimof 

answered   that  he   was  the  man.     They  then  asked  him,   '....,.... Mr .1 

*  4  olit  ncc,  is  nut 

if  he  remembered  lying  with  two  soldiers  some  time  before  ;  robbery,  un- 

and  upon  his  saying  that  he  did,  they  said  that  one  of  the  Jjj££j 

soldiers  named  Jackson,  had  said  that  he  had  abused  him  ;  and  immedi 

upea  the 

•    (p)  Ante,  1003.  C.  16.  s.  132.  p.  734,     5  Leach  610 

(<?)  Reans's  case.     2  East.  P.  C 
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♦hreat  made,     that  Jackson  was  then  come  over  to  Carlton,  ran  adjoining 
and  not  after  .  v  J  & 

the  parlies        place)  and  would  certainly  follow  the  law,  unless  he  would 

radtSmhad  comeand  make  it  up  with  him :  but,  that  if  he  went  there 

been  time  for  and  made  it  up  with  Jackson,  there  would  be  no  more  of  it. 

tor  to Sbe-  ^  he  Prosecutor  answered,  that  he  knew  nothing  of  the  sort, 

rate  and  pro-  but  that  he  would  go  and  hear  what  Jackson  had  to  say. 

ance:  and  Shipley  and  Morris  then   went  away;    and  the  prosecutor 

more  espe-        followed  them  to  a  public-house,  kept  by  S.  Rowe,  at  Carl- 

cially  not,  , 

where  the  pro-  ton*  where  he  also  round  the  prisoner  Jackson,  and  another 

secutor  cou-      soldier.     Some  conversation  took  place  in  a    private  room, 
suited  a  '  '  ' 

friend,  and        when  Jackson  preferred  the  same  charge  against  the  prose- 

tuch  friend       cutor  of  his  having  unnaturally  abused  him  ;   which  was  no- 
was  present  °  J  ■ 

when  the  sitively    denied    by  the  prosecutor.     At   last  Jackson   told 

paidCy  WaS  *'ie  Prosecutor>  tiiat  'f  ne  vvould  pay  him  the  expences,  there 
should  be  no  more  of  it;  and,  upon  the  prosecutor  saying* 
that  he  was  willing  to  pay  any  thing  in  reason,  Morris  and 
Shipley  made  out  a  sort  of  account,  by  setting  down  in 
writing  the  following  articles  as  mentioned  by  Jackson, 
"  Doctor,  11.  lis.  6d. — For  abusing  me,  1/.  8*. — Morris, 
"  10*.— Shipley,  5s.— The  other  soldier,  2s.  6rf."  The 
total  was  31.  \7s. — but  they  asked  to  have  four  guineas. 
The  prosecutor  said,  he  had  no  such  money :  but,  upon 
their  insisting  upon  having  it,  he  said,  he  would  try  to  get 
it  from  his  parents  ;  and  asked  one  of  them  to  accompany 
him,  which  Shipley  accordingly  did.  The  prosecutor  swore 
that  he  was  much  frightened  and  hurried,  and  did  not  know 
what  best  to  do.  lie  went  however,  accompanied  by 
Shipley,  to  his  mother's  ;  and,  under  the  pretence  of  a  soldier 
having  been  hurt,  obtained  from  her  four  guineas.  On 
their  return  to  the  public-house,  the  prosecutor  stopped  at 
the  house  of  one  Shelton,  and  prevailed  upon  Shelton  to 
go  along  with  him.  Shelton  enquired  what  was  the  matter; 
and,  upon  being  informed  by  Shipley,  declared  his  disbelief 
of  the  charge,  and  said  that  if  it  were  his  own  case,  ho 
would  not  pay  the  money  ;  upon  which  Shipley  said,  that  if 
the  prosecutor  did  not  pay  the  money,  it  would  cost  him  50/. 
or  100/.,  or  perhaps  his  neck  ;  that  he  was  himself  a  constable, 
and  would  go  for  a  warrant  the  next  morning.    This  Ian- 
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guage  frightened  the  prosecutor  very  much.  When  the 
prosecutor,  Shipley,  and  Shelton  got  to  the  public-hou  e, 
Jackson,  Morris,  and  the  other  soldier,  were  in  the  same 
room  in  which  the  prosecutor  had  left  them.  The  prose- 
cutor sat  down  ;  and,  after  a  few  minutes,  laid  the  four  gui- 
neas upon  the  table,  and  asked  who  would  take  it ;  upon 
which  they  all  said  "  Jackson  :"  but  Shipley  took  it  up  ;  and 
amongst  them  they  returned  back  six  shillings  to  the  prose- 
cutor, half-a-crown  of  which  was  said  to  be  for  his  friend's 
expences,  (meaning  Shelton).  The  prosecutor  asked  for  a 
receipt;  but  Morris  said  his  friend  would  do  as  well:  and 
Shelton  made  some  enquiries  as  to  the  doctor  to  whom 
Jackson  had  applied,  but  received  only  evasive  answers. 
The  prosecutor  swore  to  the  falsehood  of  the  charge,  but  said 
he  was  scared  at  it,  and  that  was  the  reason  why  he  parted 
with  his  money.  On  his  cross-examination  it  appeared, 
that  Jackson  had  first  made  the  charge  on  the  morning 
after  the  night  they  had  lain  together,  but  did  not  repeat  it 
then ;  and  that  they  continued  eating  and  drinking  for 
several  hours  after  :  that  afterwards,  he  had  heard  of  Jack- 
son's having  repeated  the  charge  in  several  companies, 
which  had  caused  him  much  agitation.  Shelton's  evidence 
went  to  confirm  the  prosecutor  in  his  account  as  to  the 
part  of  the  transaction  which  happened  in  his  presence  ; 
and  he  also  swore  that  as  they  were  going  into  the  public- 
house,  he  called  the  prosecutor  back,  and  advised  him  not 
to  pay  the  money.  And  he  added,  that  the  prosecutor  was 
quite  scared  out  of  his  wits. 

These  facts  being  left  to  the  jury,  they  found  the  prisoners 
guilty,  and  sentence  was  passed  upon  them  ;  but  execution 
was  respited  on  a  doubt  conceived  by  Graham,  B.,  by  whom 
they  were  tried,  whether  the  case  did  not  go  somewhat  be- 
yond those  which  had  been  previously  decided  ;  and  princi- 
pally, because  the  prosecutor  had  a  friend  present  during 
the  transaction.  The  case  being  submitted  to  the  consi- 
deration of  the  Judges,  a  majority  of  them  were  of  opinion 
that  it  did  not  amount  to  robbery,  though  the  money  were 
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taken  in  the  presence  of  the  prosecutor,  and  the  fear  of  losing 
his  character  were  upon  him.     INIost  of  the  majority  tlu  u    .1 
that,  in  order  to  constitute  robbery,  the  money  must  be  parted 
with  from  an  immediate  apprehension  of  present  danger  upon 
the  charge  being  made  \   and  not,  as  in  this  case,  where  the 
parties  had  separated,  and   the  prosecutor  had  time  to  deli? 
berate  upon  it,   and  apply  for  assistance;  and  had  applied 
to  a  friend,  by  whom  he  was  advised  not  to  pay  it,  and  who 
was  actually   present  at  the   very   time  when  it  was  paid; 
which  circumstances  they  thought  had  the  appearance  rather 
of  a  composition  of  a  prosecution  than  of  a  robbery,  and 
seemed  like  a  calculation  whether  it  were  better  to  lose  his 
money,  or  risk  his  character.     And  one  of  the  Judges,  who 
agreed  that  it  was  not  robbery,  thought  that  there  was  not 
such  a  continuing  fear  as  could  operate  in  constant*  m  virumt 
from  the  time  when  the  money  was   demanded,  until  it  was 
paid;  as  in   the  interval  the  prosecutor  had  taken  advice, 
and   might   have  procured   assistance.     Those  Judges,  who 
thought  the  case   did  amount   to  robbery,  considered  the 
question  as  concluded  by  the  finding  of  the  jury,  that  the 
prosecutor   had  parted  with  his  money  through  fear  conti- 
nuing at  the  time,   which  fell   within  the  definition  of  rob- 
bery which   had  been   long  adopted  and  acted   upon;  and 
they  said  that  it  would  be  difficult  to  draw  any  other  line. 
They  thought  ako  that  this  sort  of  fear  so  far  differed  from 
cases   of  mere    bodily  fear,  that  it  was   not  likely  to    be 
dispelled,  as  in  those  cases,   by  having   the   opportunity  of 
applying    to    magistrates    or    others    for    assistance ;    the 
money  being  given  to  prevent  the  public  disclosure  of  ths 
charge,  (r) 

Mr.  East,  who  cites  this  case,  from  MS.  Jvud.,(s)  has  sug- 
gested a  question  whether  the  decision  does  not  in  a  great 
measure  over-rule  the  case  of  Hickman,  which  is  mentioned 

(r)  Jackson,  Shipley,  and  Morris       1802.     1  East.  P.  C.  Addenda  x», 
(case  of)  cor.  Graham,  B.  Aottitig-         (s)  Id.  xxiv.  ia  the  margin, 
Urn  £pr.  Ass.  1802,  ami  East,  T. 
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i«H  the  preceding  pages,  (t)  But  it  should  be  observed,  that 
the  circumstances  of  these  cases  materially  difler  ;  and  par- 
ticularly that  in  Hickman's  case  the  two  guineas  were 
given  imm-ediatetj/  upon  the  charge  being  made,  and  that 
there  was  no  previous  application  to  any  friend  or  other 
person,  from  whom  advice  or  assistance  might  have  been 
procured. 

Having  thus  treated  of  the  facts  and  circumstances  neces- 
sary to  constitute  the  crime  of  robbery,  this  chapter  may  be 
concluded  by  shortly  adverting  to  some  points  which  have 
been  decided  respecting  persons  aiding  and  abetting  in  this 
offence,  and  also  respecting  the  indictment. 

The  same  general  rules  which  prevail  in  other  cases  of  of  principals 
principals  and  accessories,  apply  also  in  the  case  of  rob-  and  accessc- 
bery.  (u)  Thus  if  several  persons  come  to  rob  a  man,  antl 
they  are  all  present,  and  one  only  actually  takes  the  money, 
it  is  robbery  in  alL  (x)  So  if  A.,  B,,  and  C,  come  to  com- 
mit a  robbery,  and  A.  stand  sentinel  at  a  hedge-corner  to 
watch  if  any  person  should  come,  and  B.  and  C.  commit  the 
robbery,  it  will  be  robbery  in  A.  also,  though  he  was  at  a 
distance  from  them,  and  not  within  view,  (y)  And  the 
principle  oi'  several  persons  engaged  in  one  common  design, 
being  in  the  eye  of  the  law  present  when  the  fact  is  com- 
mitted, has  been  carried  to  a  considerable  extent  in  4he  ease 
of  robbery.  For  where  three  men  went  out  to  rob,  and 
attacked  a  man  who  made  his  escape,  and  while  two  of  them 
were  engaged  with  that  man,  the  third  robber  rode  off  and 
robbed  another  person  in  the  same  highway,  without  the 
knowledge  of  the  two  other  robbers,  and  out  of  their  view, 
and  then  returned  to  them  ;  it  appears  to  have  been  holden 
that  all  of  them  were  guilty  of  this  robbery,  as  they  came 
together  with  an  intent  to  rob,  and  to  assist  one  another  in 


(f)  Ante,  1016,  et  sequ.  c.  34.  s.  5. 

.;»  Ante,  Book  I.  Chap.  S.  (y)  1  Hale  531,  5J7.  ante,  30. 

<sx)  1  Hale  534.    1  Hawk.  P.  C. 
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so  doing,  (z)  But  where  several  men  by  agreement  rode 
out  to  commit  robbery,  and  at  Ilounslow  one  ot  tbem  parted 
from  the  company,  and  rode  away  towards  Colbrook,  and 
the  others  rode  towards  Egham,  and  at  the  distance  of  about 
three  miles  from  Ilounslow,  committed  a  robbery  ;  it  was 
holdcn  that  the  man  who  parted  from  the  company  was  not 
guilty  of  this  robbery,  though  he  rode  out  with  the  others 
upon  the  same  design  :  for  he  left  them  at  Ilounslow,  and, 
as  he  did  not  fall  in  with  them  afterwards,  possibly  he 
repented  of  the  design,  but  at  least  he  did  not  pursue  it.  («) 

The  presumption  of  a  party  repenting  of  his  evil  design, 
appears  to  have  been  admitted  to  a  greater  extent  i;i  a  more 
modern  case.  It  appeared  in  evidence  that  the  two  prison- 
ers accosted  the  prosecutor  as  he  was  walking  along  the 
street,  by  asking  him,  in  a  peremptory  manner,  what  money 
he  had  in  his  pocket.  Upon  his  replying  that  he  had  only 
twopence  halfpenny,  one  of  the  prisoners  immediately  said 
to  the  other,  "  If  he  reallv  has  no  more,  do  not  take  that," 
and  turned,  as  if  with  an  intention  to  go  away:  but  the  other 
prisoner  stopped  the  prosecutor,  and  robbed  him  of  the  two- 
pence halfpenny,  which  was  all  the  money  he  had  about  him. 
But  the  prosecutor  could  not  ascertain  which  of  them  it 
was  that  had  used  this  expression,  nor  which  of  them  had 
taken  the  halfpence  from  his  pocket.  The  court  said  that 
this  evidence  went  to  the  acquittal  of  both  the  prisoners;  for 
if  two  men  assault  another,  with  intent  to  rob  him,  and  one 
of  them,  before  any  demand  of  money,  or  oifer  to  take  it  be 
made,  repent  of  what  he  is  doing,  and  desist  from  the  prose- 
cution of  such  intent,  he  cannot  be  involved  in  the  guilt  of 
his  companion,  who  afterwards  takes  the  money;  for  he 
changed  his  evil  intention  before  the  act  which  completes 
the  offence  was  committed.  That  the  prisoner,  therefore, 
whichever  of  the  two  it  was  who  thus  desisted,  could  not  be 
guilty  of  the  offence  charged :  that  one  of  them  was  guilty, 

(s)  1   Hawk.  P.  C.  c.  34.  s.  5.  (a)  Hyde  and  others  (case  of),  1 

Pudsey's  case,  1  Hale  533,  534.  Hale  537, 538. 
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but  which  of  them  personally  did  not  appear.  And  as  the 
prosecutor  could  not  ascertain  who  it  was  that  took  the  pro- 
perty, both  the  prisoners  must  be  acquitted,  (b) 

- 

The  indictment  for  robbery  mitst  state  an  assault  upon  Of  the  indict- 
the  person;  and  that  such  assault  was  made  feloniously. 
And  where  the  indictment  charged  that  the  prisoner,  "  in 
"  and  upon  one  I.  M.,  &c.  did  make  an  assault,  and  him  the 
u  said  I.  M.  in  corporal  fear  and  danger  of  his  lite  then  and 
"  therefeloniouslj/  did  put"  it  was  holden  to  be  defective ;  and 
that  the  omission  of  the  statement  of  the  assault  having  been 
feloniously  made  was  not  aided  by  the  statement  of  the 
prosecutor  having  been  feloniously  put  in  fear  and  danger 
of  his  life,  (c)  The  taking  must  be  charged  to  be  with 
violence,  and  against  the  will  of  the  party;  and  the  state- 
ment, in  the  usual  form  of  an  indictment  for  this  offence,  is, 
"  certain  goods,  &c.  of  the  said  A.  B.,  from  his  person  and 
"  against  his  will,  then  and  there  feloniously  and  violently 
"  did  steal,  take,  &c."  But  the  word  violently  is  not  essen- 
tially necessary  :  as  in  a  case  where  it  was  objected  that  the 
indictment  did  not  shew  that  the  taking  was  done  violcnter, 
and  that  the  prisoner  was,  therefore,  entitled  to  his  clergy, 
and  the  authority  of  Lord  Hale  was  cited,  (d)  all  the  Judges, 
upon  the  point  being  reserved,  agreed  that  the  word  violcnter 

(b)    Richardson  and  Greenew  of ),  2  Leach  563. 

(case  of),  O.B.  1785,  cor.  Buller,  J.  (d)  1  Hale  534:  where  it  is  said 

1  Leach  3S7.     The  court  also  said  that  the  indictment  must  run,  quod 

that  it  was  like  the  Ipswich  case,  vi  ct  armis  apud  B.  in  regid  vid 

where  five  men  were  indicted  for  ibidem,  tyc.  40s.  in  pecuniis  nume- 

murder,  and  it  appeared,  on  a  spe-  ratisfelonice  rt  violcnter  cepti  it  pcr- 

cial  verdict,  that  it  was  murder  in  soiid ;  and,  therefore,  if  the  word 

one,  hut  not  in  the  other  four,  hut  violcnter  be  omitted  in  the  indict- 

it  did  not  appear  which  of  the  five  meitt,  or  not  proved  upon  the  ei  i- 

had  given  the  blow  which  caused  dence,  though    it  be    in  altil    via 

the  death ;  and  it  was  ruled  that  as  regid  etfelonice  c epit  a  p  rsomi ,  1 1 1* 

the  man  could  not  be  clearly  and  but  larceny,  and  the  offender  •hall 

positively  ascertained,  all  of  them  have  his  clergy:    and  Dy.  '2-4.  b. 

must  be  discharged.  H.  17  Jac.  inB.  R.     8  BoL  H<T- 

(c)  Pelfryraan  and  Randal  (case  154,  are  cited. 
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Statement  of 
the  place 
where  the 
robbery  was 
committed. 


was  no  technical  term  essentially  necessary  in  the  indict- 
ment :  and  that  if  it  appeared,  upon  the  whole,  that  the  fact 
was  committed  with  violence,  it  was  sufficient  to  constitute 
a  robbery,  (e)  And,  with  respect  to  the  authority  cited,  they 
said  that  Lord  Hale,  in  the  passage  referred  to,  was  inaccu- 
rate in  his  expression  ;  that  the  definition  which  he  gave  of 
robbery  was  a  felonious  taking  from  the  person  with  vio- 
lence; and  that  if  the  fact  were  so  described  in  the  indict- 
ment, as  to  answer  the  definition,  it  came  up  to  Lord  Hale's 
own  doctrine,  (f)  It  is  considered  as  uncertain  whether  the 
indictment  should  charge  that  the  party  was  put  in  fear; 
though,  as  such  statement  is  usual,  it  will  be  more  safe  to 
insert  it.  (g)  But,  in  general,  no  technical  description  of 
the  fact  is  necessary,  if  upon  the  whole  it  plainly  appear  to 
have  been  committed  with  violence  against  the  will  of  the 
party,  (h)  And  where  the  taking  has  been  by  a  putting  in 
fear  by  means  of  threats  to  charge  the  party  with  sodomiti- 
cal  practices,  the  indictments  appear  to  have  been  for  rob- 
beries in  the  usual  form,  (i) 

It  was  formerly  material  to  state  correctly,  in  the  indict- 
ment, whether  the  robbery  was  committed  in  or  near  the 
king's  highway ;  and  many  points  of  much  nicety  arose  as 
to  the  manner  of  such  statement,  and  also  as  to  what  should 
be  considered  as  a  highway  robbery,  (k)  But  the  statute 
3  W.  &  M.  c.  9.  s.  I.,  relating  generally  to  all  robberies, 
whether  in  a  highway,  house,  or  elsewhere,  (/)  makes  these 
points  no  longer  necessary  to  be  considered,  particularly  in 
cases  falling  (as  most  of  them  will)  within  that  statute.  In 
a  case  which  occurred  soon  after  the  statute  was  passed, 
where  the  indictment  was  for  a  robbery  near  the  highway, 


(e)  Smith's  case,  2  East.  P.  C. 
c.  16.  s,  166.  p.  783,  784. 

(/)  Id.  Ibid. 

(g)  2  East.  P.  C.  c.  1 6.  s.  1 66.  p.783. 

(h)  2  East.  P.  C.  c.  16.  s.  166.  p. 
783.  s.  127.  p.  708. 

(0  Jones's,  alias  Evans's,  case, 


2  East.  P.  C.  c.  16.  s.  130.  p.  714. 
1  Leach  139,  ante,  1010.  and  the 
other  cases  of  a  similar  nature, 
cited  ante,  1015  to  1024. 

(fc)  1  Hale  535,  536.  2  East. 
P.C.  c.  16.  s.  168.  p.  784,  785. 

(0  Jnte,  988. 
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and  a  robbery  in  a  house  was  the  offence  proved,  it  was 
holden  by  all  the  Judges,  that  as  the  statute  took  away  clergy 
in  all  robberies,  the  prisoners  should  not  have  their  clergy .(wi) 
And  so  upon  an  indictment  which  charged  the  prisoner  with 
robbing  a  person  in  a  field,  near  the  highway,  where  the 
jury  found  a  verdict  "  guilty  of  the  robbery,  but  not  near 
"  the  highway,"  it  was  holden,  by  all  the  Judges,  that  the 
prisoner  was  ousted  of  clergy,  (n)  And  a  case  is  mentioned, 
as  having  been  determined  upon  similar  principles,  where 
the  robbery  was  in  a  house  in  a  street,  hired  by  one  of  the 
prisoners  for  the  purpose,  but  not  inhabited  by  any  one;  and 
the  indictment  charged  the  robbery  to  have  been  committed 
in  the  dwelling-house  of  that  prisoner,  (o)  It  appears, 
therefore,  that  it  is  not  material,  where  the  robbery  is 
charged  to  have  been  committed  in  a  dwelling-house,  that 
the  ownership  of  the  house  should  be  correctly  stated. 
Thus,  where  the  prisoner  Was  convicted  upon  an  indictment, 
which  charged  him  with  robbing  a  person  in  the  dwelling- 
house  of  one  Aaron  Wilday,  and  it  had  not  appeared  who 
was  the  owner  of  the  house  in  which  the  fact  was  committed, 
the  Judges  held  the  conviction  proper,  (p)  And  again 
where  the  prisoner  was  indicted  for  robbing  a  person  in  the 
dwelling-house  of  Joseph  Johnstone,  and  it  appeared,  upon 
the  evidence,  that  the  prisoner,  whose  name  was  Susannah 
Johnstone,  had  committed  the  robbery  in  the  house  of  her 
husband,  but  the  Christian  name  of  the  husband  could  not  be 
proved ;  the  prisoner  being  convicted  upon  this  evidence,  the 
Judges  were  of  opinion  that  the  conviction  was  proper,  (q) 

In  a  case  of  an  indictment  for  a  highway  robbery  on  the  Indictment: 
person  of  Elizabeth  Hudson,  it  appeared  that  such  was  the  maiden  name 

(m)    Summers's  case,    1705.     2  cor.  Thompson,  B.  and  in  East.  T. 

East.  P.C.  c.  16.  s.68.  p.  735.  1790.     2  East.  P.  C.  c.  16.  s.  163. 

(w)  Wardle's  case,  1800.     2  East,  p.  785,  786.    1  Leach  352,  note  (a). 
P.  C.  c.  16.  s.  168.  p.  785.  (q)  Johnstone's  cast*,   1793,  cor. 

(p)  Darnford  and  Newton  (case  Ashhurst,  J.,  and  in  East.  T.  1793. 

of),  O.  B.  1780.     2.  East.  Ibid.  2  East.  P.  C.  c.  16.  s.  16S.  p.  786. 

(p)  Pye'scase,  Warwick,  1790, 

3  V  2 
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of  the  prose- 
cutrix, where 
she  hud  mar- 
ried after  the 
robbery,  hold- 
en  to  be  pro- 
per. 


name  of  the  prosecutrix  at  the  time  the  robbery  was  com- 
mitted, but  that  after  the  robbery,  and  at  the  time  the  bill 
was  presented  to  the  grand  jury,  and  found  by  them,  she  was 
married  to  a  person  of  the  name  of  Heywood ;  and,  upon 
these  facts,  it  was  objected  that  the  indictment  was  erro- 
neous. But  Gould,  J.,  and  Eyre,  C.B.,  held  that  the  de- 
scription of  the  prosecutrix,  in  this  case,  by  her  maiden 
name,  was  sufficient. (?) 


The  verdict  Jn  robbery  from  the  person,  as  in  other  complicated  or 

oT'Iimpl^la/-  aggravated  larcenies,  the  prisoner  may  be  acquitted  of  the 
ccny  only.        circumstances  of  aggravation,  namely,  the  fear  or  violence, 
and  found  guilty  of  the  simple  larceny,  (s) 

Punishment.  When  the  prisoner  is  found  guilty  of  the  robbery,  the 
punishment  is  capital ;  the  offence  being,  as  we  have  seen, 
excluded  from  clergy  by  the  provisions  of  several  statutes. (0 


(r)  Turner's  case,    1  Leach  536. 

(s)  2  East.  P,  C.  c  16.  s.  167.  p. 
784.  But  where  a  special  verdict 
was  found,  which  stated  facts 
amounting  only  to  a  larceny,  as  the 
only  doubt  referred  to  the  court 
was  whether  the  prisoners  were  or 
were  not  guilty  of  the  felony  and 


robbery  charged  against,  them  in 
the  indictment;  the  Judges  thought 
that  judgment  of  larceny  could  not 
be  given  upon  such  finding.  They, 
therefore,  remanded  the  prisoners 
to  be  tried  upon  another  indict- 
ment. Rex  v  Francis,  ante,  994. 
(t)  Ante,  9S7,  988. 
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Of  Larceny. 

W  E  may  now  consider  of  the  offence  called  larceny  ^  a 
word  formed  by  contraction,  or  rather,  as  it  has  been  said, 
by  abuse,  from  latrociny,  latrocinium,  and  used  to  signify  the 
violation  of  the  property  of  another  by  theft,  where  the  pro- 
perty is  not  taken  from  the  house  or  the  person  of  the 
owner  under  such  circumstances  of  aggravation  as  have 
been  noticed  in  the  preceding  chapters  of  this  Book.  In 
cases  where  the  value  of  the  property  taken  is  above  twelve- 
pence,  the  offence  is  called  grand  larceny  ;  and  where  the 
valne  is  only  twelve-pence,  or  under  that  sum,  it  is  called 
petit  larceny,  (a)     Each  of  these  kinds  of  larceny  is  of  the 


(e)  Stat.  West  1.  (3  Edw.  I.)  c. 
15.  This  statute  made  regulations 
as  to  such  offenders  as  were  to  be 
mainpernable,  and  mentions  lar- 
ceny as  of  two  kinds,  namely,  grand 
and  petit — grand  larceny,  when  the 
thing  stolen  is  above  the  value  of 
twelve-pence;  and  petit  larceny, 
when  of  the  value  of  twelve-pence, 
or  under.  Lord  Coke,  in  comment- 
ing on  this  statute,  says,  that  the 
things  stolen  ought  to  be  reason- 
ably valued,  as  the  ounce  of  silver 
at  the  making  of  that  act  was  at  the 
value  of  twenty-pence,  and  at  the 
time  when  he  wrote  was  of  the 
value  of  five  shillings  and  above. 
2  Inst.  189,  190.  Twenty  shillings 
at  the  time  of  that  statute  being 
passed  were,  in  fact,  a  pound  in 


weight ;  and  the  name  of  a  pound 
is  still  retained  for  the  sum  of 
twenty  shillings,  although  the 
weight  of  them  is  so  much  dimi- 
nished. And  Lord  Lyttleton  com- 
putes the  value  of  the  nominal 
coin  in  the  reign  of  Hen.  II.  as  fif- 
teen times  greater  than  at  the  time 
he  wrote.  He  says,  that  the  pound 
was  really  a  pound  weight  of  silver, 
or  three  times  the  weight  of  twentj 
shillings  or  a  pound  sterling  now, 
and  so  the  shilling  and  the  penny 
weighed  three  times  as  much  as 
ours;  and  then  he  computes  the 
value  of  silver,  in  respect  to  com- 
modities, to  be  five  times  the  pre 
sent  value.  Hist.  Hen.  II.  Vol.1 
p.  470,  et  sequ.  And  see  also  Hale 
Sum.  70.  in  the  notes. 
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degree  of  felony,  in  each  of  them  the  offender  is  punished  by 
a  forfeiture  of  his  goods  upon  conviction,  and  since  the  sta- 
tute 4  Geo.  I.  c.  11.  the  minor  offence  may  also  be  punished 
by  transportation  for  seven  years:  but  a  conviction  for  grand 
larcenv  is  still,  in  some  respects,  attended  with  the  more 
serious  consequences  :  a-,  the  judgment  for  this  offence  at 
common  law  being  of  death,  the  offender  is  put  to  pray  the 
benefit  of  his  clergy,  and  a  second  offence  may  therefore  be 
followed  by  capital  punishment;  and  a  person  convicted  of 
grand  larceny  will  not  be  a  competent  witness  in  a  court  of 
justice  while  his  disability  continues,  whereas  it  is  enacted, 
by  the  31  Geo.  III.  c.  35.,  that  no  person  shall  be  an  in- 
competent witness  by  reason  of  a  conviction  for  petty  lar- 
ceny. The  offences  also  differ  in  this  respect,  that  in  grand 
larceny,  as  in  felonies  in  general,  there  may  be  accessories  ; 
but  there  can  be  no  accessories  before  or  after  the  fact  in 
petit  larceny,  (b) 

Definition  of        The  definition  of  the  offence  of  larceny  is  thus  given  by 
larceny.  an   ancjen^   writer.     "  Furtum   est,  secundum   leges,  con- 

"  tractatio  rei  alien*  fraudulenta,  cum  animo  furandi,  invito 
u  illo  domino  cujus  res  ilia  fuerit.  Cum  animo  dico,  quia 
"  sine  animo  furandi  non  committitur."  (c)  In  subsequent 
definitions  the  taking  of  the  property  has  been  stated  to  be 
"  felonious ;"  (d)  which  expression  has  been  rendered  as  sig- 
nifying a  taking  animo  furandi,  or,  as  the  civil  law  expresses 
it,  lucri  causa :  (e)  and  upon  a  debate  in  a  case  which  un- 


(b)  Ante,  43.  229. 

(c)  Bract.  Lib.  iii.  c.  32.  p.  150.  (e)  4  Black.  Com.  232.  2  East. 
So  Glanvil,  in  words  nearly  simi-  P.  C.  c.  16.  s.  2.  p.  553.  citing  Just, 
lar,  says,  "  Furtum  est  tractatio  lust.  lib.  iv.  tit.  1.  which,  it  is  ob- 
"  rei  alienae  fraudulenta,  animo  served,  seems  to  go  further  than 
"  furandi,  invito  illo  cujus  res  ilia  the  common  law  in  the  following 
"fuerit."  Glanv.  lib.  x.  c.  13.  And  definition — furtum  est  contracta- 
see  Brit.  c.  15.  p.  22.  Flet.  lib.  i.  tio  fraudulosa  lucri  faciendi  causa, 
c.  38.  p.  54.    3  Inst.  107.  vel  ipsius  rei,  vel  ctiam  usus  ejus 

(d)  3  Inst.  107.    l  Hale  503.    l  possessionisve. 
Hawk.  P.  C.  c.  33.    4  Black,  Com. 


chap.  vi.  §  1.]     Definition  of  the  Offence.  1033 

derwent  great  discussion,  one  of  the  Judges  is  stated  to 
have  defined  larceny  as  being  "  a  wrongful  taking  of  goods 
"  with  intent  to  spoil  the  owner  of  them  causa  lucri.''''  (f) 
In  a  late  work  of  great  learning  and  research,  larceny  is  de- 
fined at  large  to  be  "  the  wrongful  or  fraudulent   taking 
u  and  carrying  away  by  any  person  of  the  mere  personal 
"  goods  of  another,  from  any  place,  with  a  felonious  intent 
"  to  convert  them  to  his  (the  taker's)  own  use,  and  make 
"  them  his    own   property,    without    the  consent   of   the 
"  owner."  (g)     And  in  a  case  of  recent  occurrence,  which 
was  reserved  for  the  consideration  of  the  twelve  Judges, 
the  learned  Judge  who  delivered  their  opinion  said,  that 
the  true  meaning  of  larceny  is,  "  the  felonious  taking  the 
"  property  of  another  without  his  consent,  and  against  his 
"  will,  with  intent  to  convert  it  to  the  use  of  the  taker."  (h) 

It  will  be  attempted  to  notice  the  principal  points  which 
have  been  decided  concerning  the  offence  of  larceny,  in  an 
enquiry,  I.  As  to  the  taking  and  carrying  away  of  personal 
goods  necessary  to  constitute  this  offence;  II.  As  to  the 
personal  goods  in  respect  of  which  it  may  be  committed  ; 
III.  As  to  the  ownership  of  the  goods ;  and,  IV.  As  to  the 
indictment,  trial,  and  punishment. 


SECTION  I. 


OF  THE  TAKING  AND  CARRYING  AWAY  OF  THE  PERSONAL 
GOODS  OF  ANOTHER  NECESSARY  TO  CONSTITUTE  THE 
OFFENCE    OF    LARCENY. 

There  must  be  an  actual  taking  or  severance  of  the  goods  Of  the  actual 
•  i  i   ii     l   i         takingand 

from  the  possession  of  the  owner,  on  the  ground  that  lar-  trespass. 

(/)  By  Eyre,  B.  In  Pear's  case,  (JO  By  Grose,  J.  in  Hammond's 

2  East.  P.  C.  c.  16.  s.  2.  p.  553.  case,  2  Leach  10S9. 

(g)  2East.P.C.C.  16.  s.  2.  p.  553, 
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teny  includes  a  trespass.  If,  therefore,  there  be  no  tres- 
pass in  taking  goods,  there  can  be  no  felony  in  carrying 
them  away,  (f)  But  the  taking  need  not  be  by  the  very 
hand  of  the  party  accused :  so  that  if  a  thief  fraudulently 
procure  a  person  innocent  of  any  felonious  intent  to  take 
the  goods  for  him,  (as  if  he  should  procure  an  infant  within 
the  age  of  discretion  to  steal  the  goods)  his  offence  will  be 
the  same  as  if  he  had  taken  the  goods  himself;  and  it  should 
be  so  charged. (A) 


Any  removal 
of  the  goods 
with  the  felo- 
nious intent, 
is  a  sufficient 
carrying 
away. 


But  there 


It  appears  to  be  well   settled,  that  the  felony  lies  in  the 
very  first  act  of   removing  the  property  ;    and  therefore, 
that  the  least  removing  of  the  thing  taken    from   the  place 
where  it  was  before,  with  an  intent  to  steal  it,  is  a  sufficient 
asportation,  though  it  be  not  quite  carried  away.  (/)     Thus, 
where  a  guest  who  had  taken  the  sheets  from  his  bed,  with 
an  intent  to  steal  them,  and  carried  them  into  the  hall,  was 
apprehended  before  he  could  get  out  of  the  house,  it  was 
holden  that  he  was  guilty  of  larceny,  (m)     And  a  like  deci- 
sion was  made,  "where  a  person  who  had  taken  a  horse  in  a 
close,  with  an  intent  to  steal  him,  was  apprehended  before 
he  could  get  him  out   of  the  close;  (>?)  and  also,   where  a 
person  intending  to  steal  plate  took  it  out  of  a  trunk  wherein 
it  had  been  deposited,  and  laid  it  on  the  floor,  but  was  sur- 
prised before  he  could  carry  it  away,  (o)     And  in  a  more 
modern  case  it  was  holden,  by  all  the  Judges,  that  the  re- 
moval of  a  parcel  from  the  head  to  the  tail  of  a  waggon, 
with  an  intent  to  steal  it,  was  a  sufficient  asportation  to  con- 
stitute larceny.  (/>)     But  where  a  parcel  was  not  removed, 


(i)  Kel.  24.  1  Hawk.  P.  C.  c.  33. 
a.  1.  3  Bac.  Ab.  Felony  (C).  2 
East.  P.  C.c.  16.  8.3.  p.  554. 

(Jc)  1  Hale  514.  2  East.  P.  C.  c. 
16.  s.  3.  p.  555.  So  in  the  crime  of 
murder,  if  A.  procure  B.,  an  idiot 
or  lunatic,  to  kill  C,  A.  is  guilty 
of  the  murder  as  principal,  and  B. 
is  merely  an  instrument.     Antc> 


617. 

(/)  3  Inst.  108.  1  Hawk.  P.  C. 
c.  33.  s.  25.  3  Bac.  Ab.  Felony  (D). 
4  Black.  Com.  231.  2  East.  P.  C. 
c.  16.  s.  4.  p.  555. 

(in)  3  Inst.  108.  1  Hale  507,  508. 

(«)  3  Inst.  109. 

(o)  Simson's  case,  Kel.  31. 

Q>)  Coslets case,  1  Leach 236. 
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its  position  only  being  altered  on  the  spot  where  it  lay,  the  must  beancu- 
Judges  came  to  a  different  conclusion.     The  indictment  0fX— Th!"1 
against  the  prisoner  was,  for  stealing  a  wrapper  and  four  by  lUr  ™»ef» 
pieces  of  linen  cloth  ;  and  the  facts  proved  were,  that  the  for  an  instaat. 
pieces  of  linen  cloth  were  packed  up  in  the  wrapper  in  the 
common  form  of  a  long  square,  and  laid  lengthways  in  a  wag- 
gon ;  that  the  prisoner  set  the  package  on  one  end  in  the  waggon 
for  the  greater  convenience  of  taking  the  linen  out,  and  cut 
the  wrapper  all  the  way  down  for  that  purpose  ;  but  that 
he  was  discovered  and  apprehended  before  he  had  taken  any 
thing  out  of  it;  and  all  the  Judges  agreed,  upon  this  case 
being  saved  for  their  consideration,  that  it  did  not  amount 
to  larceny,  though  the  intention  of  the  prisoner  to  steal  was 
manifest.     They  held,  that  some  removal  of  the  goods  from 
the   place  where  they  were   was  necessary ;  and  that  the 
party  accused  must,  for  the  instant  at  least,  have  the  entire 
and  absolute  possession  of  them,  (q) 


In  a  case  where  goods  in  a  shop  were  tied  to  a  string,  And  there 

must  be 
verance. 


which  was  fastened  by  one  end  to  the  bottom  of  the  counter, 


and  a  thief  took  up  the  goods  and  carried  them  towards  the 
door,  as  far  as  the  string  would  permit,  and  was  then  stop- 
ped ;  this  was  holden  not  to  be  a  felony,  because  there  was 
no  severance,  (r)  And  in  a  more  ancient  case  where  a  thief 
took  from  the  pocket  of  the  owner  a  purse,  to  the  strings  of 
which  some  keys  were  tied,  and  was  apprehended  with  the 
purse  in  her  hand,  but  still  hanging  by  means  of  the  keys  to 
the  pocket  of  the  owner ;  it  was  ruled  not  to  be  larceny 
on  the  ground  that  as  the  purse  still  hung  to  the  pocket  of 
the  owner  by  means  of  the  strings  and  keys,  it  was  in  law 
still  in  his  possession,  (s) 


(q)  Cherry's  case,   Oxford  Lent  (s)  Wilkinson's  case,  1  Hale  508. 

Ass.  1781,  and  East.  T.  1781.    2  And  see  also  as  to  the  possession  of 

East.  P.  C.  c.  16.  s.  4.  p.  556.     1  the  property  by  the  thief,  incases 

Leach  236,  237,  note  (a).  of  robbery,  Lapier's  case,  ante,  990, 

(r)  Anon.  cor.  Eyre,  B.  2  East.  P.  991,  aud  Parrel's  case,  990. 
C.  C.  16.  s.  4.  p.  556. 
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Where  there         But  where  there  has  once  been  a  sufficient  taking  of  the 

has  been  a  suf-  ,  '  ,  ° 

ficient  taking,  goods  by  the  thief,  the  offence  is  completed,  and  will  not  be 

viU  nouSe        PurSed  bY  a  ^turning  of  the  goods,  as  has  been  already 

purged  by  re-    shewn  in  the  case  of  a  taking  by  robbery.  (/) 

turning  the 
goods. 

Of  the  ani-  ^ne  °f  the  most  material  considerations  respecting  the 

mus  j urandi.  taking  and  carrying  away  of  goods,  necessary  to  constitute 
larceny,  is  whether  the  fact  were  done  animo  furandi — 
"  cum  animo  dico,  quia  sine  animo  furandi  non  committi- 
"  tur."  (w)  The  ordinary  discovery  of  such  felonious  intent 
is  where  the  party  commits  the  fact  clandestinely,  or,  upon 
its  being  laid  to  his  charge,  denies  it  :  but  this  is  by  no 
means  the  only  criterion  of  criminality ;  for  in  cases  that 
may  amount  to  larceny  the  variety  of  circumstances  is  so 
great,  and  the  complication  thereof  so  mingled,  that  it  is 
impossible  to  recount  all  those  which  may  evidence  a  felo- 
nious intent,  or  animum  furandi.  It  is  useful  to  refer  to 
those  points  which  have  already  come  under  consideration: 
but  new  cases  will  continually  occur,  in  which  the  felonious 
intent  must  be  left,  upon  the  particular  circumstances,  to  the 
due  and  attentive  consideration  of  the  court  and  jury,  who 
will  not  forget  the  excellent  rule,  that  in  doubtful  cases  it  is 
proper  rather  to  incline  to  acquittal  than  conviction,  (w) 

Cases  where  It  js  clear  that   the  taking,  though   wrongful,  may  onlv 

the  taking  is  ©>  ©  ©       7      -7  j 

only  atres-       amount  to  a  trespass.     Thus,  if  a  man  takes  away  the  goods 
pass'  of  another  openly,  before  him  or  other  persons,  otherwise 

than  by  apparent  robbery,  this  carries  with  it  an  evidence 
only  of  a  trespass,  because  done  openly  in  the  presence  of 
the  owner,  or  of  other  persons  who  are  known  to  the 
owner,  (x)  And  the  evidence  of  its  being  only  a  trespass  will 
be  strong,  where  a  person,  having  possessed  himself  of  the 
goods  of  another,  avows  the  fact  before  he  is  questioned,  (y) 

(t)  Ante,  991.     And  see  2  East.  232. 

P.  C.  c.  16.  s.  5.  p.  557.  (x)  1  Hale  509. 

(«)  Ante,  1032.  (y)  2  East.  P.  C.  C.  16.  s.  98.  p. 

(w)  l  Hale  »09.    4  Black.  Com.  661. 
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Again,  if  a  man  leaves  a  harrow  or  plough  in  a  field,  and 
another  person  who  has  land  in  the  same  field  uses  those 
instruments,  and  having  done  with  them,  either  returns 
them  to  the  place  where  they  were,  or  acquaints  the  owner 
with  his  having  taken  them,  this  is  no  felony,  but  at  most 
a  trespass,  (s)  And  the  same  conclusion  must  be  drawn 
where  a  man,  having  cattle  upon  a  common  which  he  cannot 
readily  find,  takes  his  neighbour's  horse  which  is  depasturing 
on  the  common,  rides  about  upon  it  to  find  his  cattle,  and, 
when  he  has  done  with  it,  turns  it  again  upon  the  common. (a) 
But  the  case  will  not  be  so  clear  where  the  property  is 
taken  without  the  privity  or  leave  of  the  owner,  and  no 
intention  to  return  it  is  manifested  by  the  party  by  whom  it 
was  taken. 


In  a  case  where  two  men  were  indicted  for  stealing  a  Philipps  and 
mare  and  a  gelding,  it  appeared  that  the  prisoners  went  to  the  The  prLouers 

stables  of  the  prosecutor  (who  was  an  innkeeper  at  a  place  took  two 
.  .....  ..  ,,     horses  from 

called  Petty  r  ranee),  in  the  night-time,  opened  them  and  took  a  stable,  rode 

out  the  mare  and  the  gelding:,  and  rode  on  them  to  Lechdale,  tlJem  to  a 

&  .        fe'  '   place  at  a 

a  place  above  thirty  miles  off,  where  they  took  them  to  dif-  considerable 
ferent  inns,  and  left  them  in  the  care  of  the  ostlers,  directing  j^fj^'ft^ 
the  ostlers  to  clean  and  feed  them,  and  saying  that  they  them,  pro- 
should  return  in  three  hours:  and  it  appeared  also  that  their  journey 
in  the  course  of  the  same  day  the  prisoners  were  taken  onfoot;  and 
at  a  distance  of  fourteen  miles  from  Lechdale,  walking  to-  ing  found  that 

wards  Farringdonin  Berkshire,  in  a  direction  from  Lechdale.  tne  norses 

.  .  .  .     were  taken  by 

Upon  these  facts,  the  jury,  having  been  directed  to  consi-  the  prisoners 

der  whether  the  prisoners,  when  they  took  the  mare  and  £„  ^"them 

gelding,  intended  to  make  any  further  use  of  them  than  to  and  after- 

ride  them  for  the  purpose  of  assisting  them  on  their  journey  them,  it  was 

towards  the  place  where  they  were  going,  and  then  to  leave  no|den  to  be 

...  trespass,  and 

them  to  be  recovered  by  the  owner  or  not  as  it  might  turn  not  larceny. 

out,  found  the  prisoners  guilty  ;    but  they  added  that  they 

were  of  opinion,  that  the  prisoners  meant  merely  to  ride  the 

(*)  1  Hale  509.     4  Black,  Com.         (a)  I  Hale  509. 
232. 
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horses  to  Lechdale,  and  to  leave  them  there ;  and  had  no 
intention  to  return  for  them,  or  to  make  any  further  use  of 
them.  At  a  conference  of  the  J  udges  this  finding"  was  con- 
sidered ;  when  one  of  them  (b)  thought  that  the  case 
amounted  to  felony,  because  there  was  no  intention  to 
return  the  horses  to  the  owner,  but,  for  ought  the  prisoners 
concerned  themselves,  to  deprive  him  of  them  :  and  another 
of  the  Judges  appears  to  have  entertained  doubts  upon  the 
case,  (c)  But  the  rest  of  the  Judges  held  it  to  be  only  a 
trespass,  and  no  felony,  as  there  was  no  intention  in  the  pri- 
soners to  change  the  property,  or  make  it  their  own,  but 
only  to  use  it  for  the  particular  purpose  of  saving  their 
labour  in  travelling.  They  agreed,  however,  that  it  was  a 
question  for  the  jury;  and  that,  if  the  jury  had  found  the 
prisoners  guilty  generally  upon  this  evidence,  the  verdict 
could  not  have  been  questioned,  (d) 

The  taking  A  taking  of  another's  property  may  also  be  by  mistake, 

mistake  with-  ar'sm»  fr°m  heedlessness  or  accident,  in  which  the  animus 

out  any  ani-    furandi  has  no  part.     Thus,  if  the  sheep  of  A.  stray  from 
mus  furuTidi. 

his  flock  to  the  flock  of  B.,  and  B.  drive  them  along:  with 

his  own  flock,  and,  by  mistake,  without  knowing  or  taking 

heed  of  the  difference,  shear  them,  it  is  no  felony.     But  if 

B.  knew  them  to  be  the  sheep  of  another  person,  and  tried 

to  conceal  that  fact ;  if,  for  instance,  finding  another's  mark 

upon  them,  he  defaced  it,  and  put  his  own  mark  upon  them ; 

this  would  be  evidence  of  felony,  (c)     And  a  like  conclusion 

may  be  drawn,  where  a  party,  having  possession  of  another's 

property,  appears  desirous  of  concealing  it,  or  of  preventing 

the  inspection  of  the  owner,  or  of  any  person  who  may 

(ft)  Grose,  J.  p.  663.  note  (a). 

(c)LordAlvanley.  Itappearsthat  (rf)  Philipps    and    Strong  (case 

his  lordship,  who  had  been  recently  of),  cor.  Lawrence,  J.  Gloucester 

called  to  the  bench  of  C.  B.  not  Spr.  Ass.  1801.  and  East.  T.  and  Trin. 

having  been  present  when  the  case  T.  1801.     2  East.  P.  C.  c.  16.  s.  98. 

was  first  under  consideration,  dc-  p.  662,  663. 
clined    giving     any    express    opi-  (e)  1  Hale  506,  507. 

Dion.     2  East.  P.  C.  c.  16.  s.  98. 
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make  the  discovery  ;  or  where,  being  asked,  he  denies  havin^ 
the  property,  though  it  is  clear  that  he  knew  of  its  being  in 
his  possession.  On  the  other  hand,  a  mode  of  conduct  of  a 
different  description  in  these  several  respects  will  be  evi- 
dence to  rebut  any  felonious  intent.  (/) 


animus 


The  circumstance  of  the  goods  being  taken  on  a  claim  of  The 
right,  may  also  negalive  any  animus  furandi.  In  one  \n.  f"ra"di  m*y 
gtance,  indeed,  a  man  may  be  guilty  of  felony  in  taking  his  tived  by  a 
own  goods;  namely,  where,  having  bailed  them  to  another  clairaofnSht' 
person,  he  afterwards  steals  them  from  such  person  in  order 
to  charge  him  for  them  in  an  action,  or  robs  the  other  person 
of  them  in  order  to  charge  the  hundred,  (g)  But  regularly 
a  man  cannot  commit  felony  of  goods  wherein  he  has  a  pro- 
perty. Thus,  if  A.  take  away  the  trees  of  B.,  and  cut  them 
into  boards ;  or,  if  A.  take  the  cloth  of  B.  and  make  it  into 
a  doublet ;  B.  may  take  the  boards  or  the  cloth,  and  it  will 
not  be  felony,  (k)  So  if  A.  take  the  hay  or  corn  of  B.,  and 
mingle  it  with  his  own  heap  or  cock,  or  take  B.'s  cloth,  and 
embroider  it ;  B.  may  retake  the  whole  heap  of  corn  or 
cock  of  hay  (at  least  so  much  of  them  as  cannot  be  easily 
distinguished  from  his  own),  and  the  garment  with  the  em- 
broidery ;  and  such  retaking  will  be  no  felony.  (?) 

If  the  owner  of  land  upon  which  a  horse  has  strayed  take 
the  horse  damage  feasant,  or  if  the  lord  of  a  manor  seize  a 
horse  as  an  estray,  though  perchance  he  has  no  title  so  to 
do,  yet  as  the  act  is  not  done  fefleo  ammo,  it  will  not  be  fe- 
lony, (k)  But  any  act  of  this  kind  is  open  to  proof  of  a  fe- 
lonious intention  ;  so  that  if  new  marks  are  given  to  the 
horse  to  disguise  him,  or  his  old  marks  are  altered,  these 
will  be  considered  as  presumptive  circumstances  of  a  thievish 
intent.  (/) 


(/)  2 East.  P. C.c.  16. s. 97. p. 661,  (i)  1  Hale  513.     2  East.  P.  C.  c 

(g)  1  Hale  513.     2  East.  P.  C.  c.  16.  s.  95.  p.  659. 

16.  i.  95.  p.  659.  (fc)  1  Hale  506,  509. 

(ft)  1  Hale  513.  (0  2  East.  P.  C.  c.  16.  s.  95.  p.  659, 
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In  a  case  where,  after  a  seizure  of  uncustomed  goods, 
some  persons  broke  at  night  into  the  house  where  they  were 
deposited,  with  a  design  to  retake  them  for  the  benefit  of 
the  former  owner,  it  was  holden  that  any  presumption  of  a 
felonious  intent  to  steal,  as  laid  in  the  indictment,  (which 
was  for  a  burglary)  was  rebutted  by  the  fact  which  the  jury 
found,  namely,  that  the  prisoners  intended  to  retake  the 
goods  on  the  behalf  of  their  former  owner,  (m) 


mg 


Oftnking  The  following  observations  on  the  subject  of  a  felonious 

corn  by  glean-  j^jpg  0f  corn  by  gleaning,  are  made  in  a  modern  work   in 

which  much  useful  matter  is  collected: — "An  idea  very  uni- 
"  versally  prevails  among  the  lower  classes  of  the  commu- 
66  nity,  that  they  have  a  right  to  glean,  that  is,  to  take  from 
"  off  the  land  the  corn  that  remains  thereon  after  the  har- 
"  vest  has  been  gotten  in ;  than  which  notion  nothing  can 
"  be   more  erroneous.     By  custom,  indeed,  such   a  right 
"  may  possibly  in   some  particular   places   exist ;  and  the 
"  laudable  kindness  of  tenants  generally  induces  them  to 
"  permit  the  poor  to  collect  the  corn  they  have   left  upon 
"  the  land,  and  to  appropriate  it  to  their  own  use.     As   a 
"  right,  however,  it  has  no  more  existence  than  a  right  to 
"  take  the  tenant's  furniture  from  out  of  his  messuage,  and 
the   pillage   in  the    one  case  is  as  much   felony  as  the 
plunder  would  be  in  the  other  :  for  the  act  is  not  simply 
a  trespass,  but  a  felony  ;  and  the  compiler  well  remem- 
bers a  conviction  at  the  Old  Bailey,  on  an  indictment 
"  found  for  tne  exercise  of  this  supposed  right.     The  par- 
"  ties  were  tried  before  Mr.  Justice  Rooke,  (if  he  mistake 
"  not)  about  six  years  ago."  (n) 


u 
a 

a 


But  upon  this  it  is  submitted,  that  though  the  right  to 
take  corn  by  gleaning  has  no  existence,  except  possibly  by 


(m)  Knight  and  Roffey  (case  of), 
2  East.  P.  C.  c.  15.  s.  22.  p.  510.  and 
c.  16.  s.  95.  p.  659.     Ante,  944. 


(n)  Woodf.  Landl.  and  Tenant, 
Chap.  IX.  p.  242.  (ed.  1814). 
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custom  in  some  particular  places,  (o)  such  a  taking  will  not 
necessarily  amount  to  a  felony.  Undoubtedly  it  will  be  an 
act  open,  like  other  acts  of  trespass  which  have  been  men- 
tioned, to  proof  of  a  felonious  intention,  upon  which  it  is 
peculiarly  the  province  of  the  jury  to  determine;  but  it  can 
hardly  be  contended,  that  such  taking  will  amount  to  lar- 
ceny, if  it  should  appear  to  have  been  merely  a  taking  of 
the  corn  left  on  the  ground  after  the  crop  had  been  carried, 
and  to  have  been  done  openly,  under  a  claim  of  right  not 
altogether  without  colour,  though  not  capable  of  being  esta- 
blished by  proof,  or  to  have  been  done  under  an  apparent 
sanction,  arising  from  former  similar  acts  of  the  same  indi- 
vidual, or  of  others  in  the  neighbourhood  having  been  al- 
lowed by  the  occupier  of  the  land. 


It  has  been  observed,  with  respect  to  cases  where  goods  Where  there 

have  been  taken  on  a  claim  of  right,  that  if  there   be  anv  ls*aL    -bu» 

»     '                                            J  as  to  the  right, 

fair  pretence  of  property  or  right  in  the  prisoner,  or  if  it  be  the  court  will 

brought  into  doubt  at  all,  the  court  will  direct  an  acquittal;  quittal. 
as  it  is  not  fit  that  such  disputes  should  be  settled  in  a  manner 
to  bring  men's  lives  into  jeopardy,  (p) 

There  is  one  case  in  which  it  has  been  holden,  that  the  Where  the 

.  taking  is  by 

taking  will  not  amount  to  a  larceny,  though  it  be  accompanied  finding,  it  will 

with  the  animus  furandi:  namely,  where  the  taking  is  by  a  not  amount  to 

J              '               J '                                   °         J  larceny,  even 

finding  of  the  property.     Thus,  it  is  laid  down  in  the  books,  though  there 

that  if  one  lose  his  goods,  and  another  find  them,  though  he  mmfurandi. 

convert  them,  animo  furandi,  to  his  own  use,  vet  it  is  no  But  this  doc- 

i                   i-        i        n             i  •                   i/.i               ai           •  trine  must  be 

larceny,  lor  the  first  taking  was  lawful,  (q)    And  again ;  understood 

if  A.  find  the  purse  of  B.  in  the  highway,  and  take  it  and  ™<th  great 
carry  it  away,  with  all  the  circumstances  that  usually  prove 
the  animus  furandi,  as  denying  it,  or  secreting  it,  yet  it  is 
not  felony,  (r)     But  though,  where  the  particular  circum- 

(o)  Steele  v.  Houghton  and  Wife,  (q)  3  Inst.  108.     1  Hawk.  P.  C. 

1  Hen.  Black.  53.    Rex  v.  Price,      c.  33.  s.  2.    3  Bac.  Ab.  Felony  (C). 
4  Burr.  1926.  (r)  1  Hale  506. 

(p)2East.P.C.c.l6.  s.  95.  p. 659, 
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stances  of  any  case  furnish  a  presumption  of  an  intended 
dereliction  of  treasure  trove,  or  waif,  or  stray,  on  the  part 
of  the  owner,  no  larceny  can  be  committed  by  taking  them 
before  seizure  by  the  lord ;  yet  in  other  cases   the  doctrine 
of  a  taking  by  finding  must   be  admitted  with  great  limita- 
tion, and  must  be  understood  to  apply  only  where  the  finder 
really  believes  the  goods  to  have   been  lost  by  the  owner, 
and  does  not  colour  a  felonious  taking  under  such  a  pre- 
tence, (s)     It  will  not  avail,  therefore,  where  a  man's  goods 
being  in  a  place  in  which  ordinarily  and  lawfully   they   are 
or  may  be  placed,  a  person  takes  them  animo  furandi.  (0 
And,  even  if  the  place  where  the  goods  are  found  is  not  one 
in  which  ordinarily  they  would  be  deposited,  circumstances 
may  shew  the  taking  to  have  been  felonious.     Thus,  if  a 
man  should  hide  a  purse  of  money  in  a  corn-mow,  and  his 
servant  finding  it  should  take  part  of  it,  the  taking  will  be 
felony,  if  it  appear  by  circumstances  that  the  servant  knew 
that  his  master  laid  it  there ;  but  in  such  a  case  it  would  be 
required  that  the  circumstances  should  be  pregnant,  other- 
wise it  might  reasonably  be  interpreted  to  be  a  bare  finding, 
on  account   of  the  place  being  so  unusual  for  such  a  de- 
posit, (it)     And  the  taking  of  another  man's  horse  from  his 
own  or  his  neighbour's  ground  or  common,  with   intent  to 
steal  it,  is  felony,  (zv) 

Cases  of  hack-       The  following  cases  also  further  shew  that    the  taking 

iiey  coachmen  animo  furandi    of  goods   which  have   been  found  by  the 

takingarticles  ,  .  . 

left  in  their       party  may   amount  to  larceny.     A  gentleman  left  a  trunk 

coaches.  in   a   hackney   coach,    and   the    coachman   took  and   con- 

Lamb's  case.  * 

verted  it  to  his  own  use.     This  was  holden  to  be  felony,  on 

the  ground  that  the  coachman  must  have  known  where  he 

took  up  the  gentleman  and  his  trunk,  and  where  he  set  him 

down ;  and  that  he  ought  therefore  to  have  restored  it  to 

Wynne's  case,  him.(^)     In  a  late  case,  where  the  prisoner  was  indicted 

(s)  1  Hale  506.  2  East.  P.  C.  c.          (w)  1  Hale  506.     2  East.  P.  C.  c. 

16.S.  99.p.664.  16.  s.  99.  p.  664. 

(t)  1  Hale  506.  (x)  Lamb's  case,  O.  B.  1694.     2 

(«)  1  Hale  507.  Eart.  P.  C.  c.  16.  s.  99.  p.  664. 
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for  stealing  a  box,  containing  a  quantity  of  wearing-  apparel 
and  two  bonds,  it  appeared  that  he  was  a  hackney  coachman, 
and  that  he  took  up  the  prosecutor  with  several  trunks  and 
packages,  amongst  which  was  the  box  in  question,  at  an 
hotel  in  the  Adelphi,  and  set  him  down  in  Orchard-street, 
Portman-square,  where  all  the  articles  were  taken  out  of 
the  coach  by  the  prisoner  and  the  prosecutor's  servant, 
except  this  box,  which  was  corded,  and  had  been  deposited 
under  the  seat  of  the  coach.  The  prisoner  received  his 
fare  and  drove  away,  after  winch  in  a  few  minutes  the  box 
was  missed  :  but  the  prisoner  and  the  coach  were  quite 
gone  ;  and  it  was  not  till  several  days  had  elapsed,  and 
after  hand-bills  had  been  dispersed  aad  advertisements  in- 
serted in  the  public-prints,  offering  a  reward  to  any  person 
who  should  bring-  home  the  box,  that  the  prisoner  was  ap- 
prehended. The  box  was  then  found  at  the  house  of  a  Jew, 
to  which  the  prisoner  said  he  had  taken  it  :  but  it  was  un- 
corded, the  hasps  of  it  were  forced  off,  and  it  contained  only 
a  part  of  the  property  which  was  in  it  when  it  was  lost, 
the  two  bonds  and  several  of  the  articles  mentioned  in  the 
indictment  having  been  taken  away.  The  case  was  left  to 
the  jury,  to  consider  whether  they  were  satisfied  that  the 
prisoner  had  uncorded  the  box,  not  merely  from  a  natural, 
though  idle  curiosity,  but  with  an  intention  to  embezzle 
some  part  of  its  contents;  and  they  were  of  opinion,  that 
he  uncorded  the  box  and  destroyed  the  papers  with  an  in- 
tent to  embezzle  the  goods  found  in  the  box.  They  accord- 
ingly found  him  guilty;  and  the  case  being  reserved  for  the 
consideration  of  the  twelve  Judges,  a  majority  of  them 
were  of  opinion  that  the  conviction  was  proper.  (//) 

Another  case  of  a  larceny  by  a  hackney  coachman  of  a  Sears's  case. 
parcel  left  in  his    coach  may  be  here  mentioned,  though  the 
circumstances  of  it  appear  to  have  left  but  little  room  for 
the  defence  that  the  prisoner  obtained  the  goods  by  finding. 

(i/)  Wynnes  case,  O.B.  1786, ror.      Leach  413.     2  East.  P.  C.  c.  1G.  s. 
E)re,   B.    and  East.    T.    178G.      1       99.  p.  664. 

u  X 
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The  prisoner  was   indicted    for  stealing  a  parcel  of  calico, 
and  other  articles  the  property  of  Sarah  Dixon.     The  pro- 
secutrix hired  him  to  drive   her  from  her  house  to  a  linen- 
draper's  shop,   where  she  purchased  the  articles  named  in 
the  indictment;    which   were  tied  up   in  a  parcel,  and  put 
into  the  coach.     The  prisoner  then  drove  the  prosecutrix 
back  to  her  house;   and,  on  getting  out  of  the  coach,  she 
ordered  him  to  give  the  parcel  to  her  servant  ;  but  this  he 
neglected  to  do.     The  prosecutrix  went  into  the  parlour  of 
her  house;  but  returned  very  shortly  to  the  street-door  and 
paid  the  coachman  his  fare  ;    upon   which  he  drove  away. 
Upon  the  loss  of  the  things  being  discovered,  they  were  ad- 
vertised, and   a  reward   offered  to  any  person  who  should 
restore  them  ;  but  without  effect.     A    few  days  afterwards 
the  prosecutrix  met  the  prisoner;    but  he  denied  all  know- 
ledge of  her  person,  or  of  the  things,  or  of  his  ever  having 
bad  such  a  fare,  and  said  that  he  had  only  driven  the  coach 
two   days.     The  parcel,  however,   was  traced  to  the  pri- 
soner's possession,  and  it  appeared  that  it  had  been  opened, 
and  three  yards  taken  off  from  the  piece  of  calico.     The  pri- 
soner in  his  defence  acknowledged  that  he  had  driven  the 
prosecutrix  from  her  house  to  the  linen-draper's  and  back 
again ;  but  he  denied   that  she  ever  desired  him  to  deliver 
the  parcel  to  her  servant.     Upon  this  evidence  the  prisoner 
was  convicted.  (2) 

Cases  of  bank-       rpjie  (joct,ino  as  to  a  felonious  taking  of  goods,  which  have 

notes,  &c.  . 

found  by  the     been  found  by  the  party,  was  further  confirmed  in  two  more 

prisoners,  and  recent  caSes.     In  the  first  of  these  cases  it  appeared  that  a 

converted  to  '  ' 

their  own  use.  pocket-book  containing  bank-notes  had  been  found   by  the 

prisoner  in  the  highway,  and  afterwards  converted  by  him 

to  his  own  use.     Upon  which   Lawrence,  J.  observed,  that 

if  the  party  finding  property  in  such   manner  knows  the 

owner  of  it,  or  if  there  be  any  mark  upon  it  by  which  the 

owner  can  be  ascertained,  and  the  party,  instead  of  restoring 

the  property,  converts  it  to  his  own  use,  such  conversion 

(=)  Sears' s  case,  cor,  Ashhurst,  J.  Old  Bailey,  1 739.    1  Leacb  41 5,  note  (&). 
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will  constitute  a  felonious  taking,  (a)  And  in  the  subse- 
quent case  the  two  prisoners  (father  and  son)  were  convicted 
of  stealing  a  bill  of  exchange,  upon  evidence  of  their  having 
found  and  converted  it  to  their  own  use,  by  endeavouring  to 
tiegociate  it.  Gibbsj  J.  stated  to  the  jury,  that  it  was  the 
duty  of  every  man  who  found  the  property  of  another  to 
use  all  diligence  to  find  the  owner,  and  not  to  conceal  the 
property  (which  was  actually  stealing  it),  and  appropriate  it 
to  his  own  use.  (b) 

A  singular  case  occurred  at  no  very  distant  period,  of  a   Conversion  of 

conversion,  with  a  felonious  intent,  oi'a  large  sum  of  money   a  'argesuraof 
r-        i  -         i  t  •  i     ,      i  .  i   ••  money,  with  a 

found  in  a  bureau,  which  had  been  delivered  to  a  carpenter,  felonious  in- 

for  the  purpose  of  being  repaired.  s  point  arose  in  the  tent' ,w°'(r. 

1       ;  ,  .  was  found  in 

Gourt  of  Chancery  upon  the  following  facts.  Ann  Cart-  a  bureau  deli- 
Wright  died  possessed  of  the  bureau,  in  a  secret  part  of  n^nte/^b^" 
which  she  had  concealed  nine  hundred  guineas  in  specie,  repaired. 
After  her  death  Richard  Cartwright,  her  personal  repre- 
sentative, lent  the  bureau  to  his  brother  Henry;  who  took  it 
to  the  East  Indies  and  brought  it  back,  without  the  contents 
of  it  being  discovered.  It  was  then  sold  to  a  person  named 
Dick  for  three  guineas,  who  delivered  it  to  one  Green  a 
carpenter,  for  the  purpose  of  repairing  it.  Green  employed 
a  person  named  Hillingworth,  who  found  out  the  money. 
Hillingworth  received  only  a  guinea  for  his  trouble  ;  but,  in 
consequence  of  his  discovery,  the  whole  sum  of  nine  hundred 
guineas  was  secreted  by  Green,  by  Green's  wife,  and  by  one 
Elizabeth  Sharpe,  and  converted  to  their  own  use.  On 
these  suggestions  Cartwright,  the  personal  representative 
of  the  original  owner  of  the  bureau,  filed  a  bill  of  discovery 
against  Green  and  his  wife,  and  Mrs.  Sharpe  ;  in  which  bill 
Dick  joined,  but  did  not  claim  any  of  the  money  on  his  own 
account;  and  the  defendants  demurred  to  the  bill  on  the 
ground  that  an  answer  to  the  discovery  sought  might  sub- 
ject  them    to  criminal  punishment.      After  the  argument 

(a)  Anon.  cor.  Lawrence,  J.  Staf-      (case  of)  cor.  Gibbs,  J.  IFarwick 
ford  Sum.  Ass.  1804,  MS.  Sum.  Ass.  1812. 

(b)  Walters,  James  and  Barnabas 

Sx2 
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upon  this  demurrer,  the  Lord  Chancellor  said,  that  the  real 
question  was,  whether  the  bill  charged  a  felony,  and  that 
the  distinctions  upon  that  point  were  so  extremely  nice,  that 
he  should  not  trust  himself  to  say  any   thing   upon  them, 
until  he  had  seen  all  the  cases,  and  consulted  some  of  the 
Judges.     Some  time  afterwards  his  Lordship  delivered  his 
opinion,   and  said — "  I   have  looked    into    the   books,   and 
"  have  talked  with  some  of  the  Judges  and  others  :    and  I 
<c  have    nut   found    in   any   one   person  a  doubt,  that  this  is 
':  a  felony.     To  constitute  felony,  there  must  of  necessity  be 
"  a  felonious  taking.      Breach  of  trust  will  not  do.     But 
"  from  all  the  cases  in  Hawkins,  there  is  no  doubt  that  this 
11  bureau  being  delivered   to  Green,  for  no  other  purpose 
'•  than  to  repair,  if  he  broke  open  any  part  which  it  was  not 
"  necessary  to  touch  for  the  purpose  of  repair,  with  an  in- 
c-  tention  to  take  and  appropriate  to  his  own  use  what  he 
"  should   find,  that    is  a  felonious  taking,  within  the  prin- 
"  ciple  of  all  the  modern  cases  ;    as  not  being  warranted  by 
<;  the  purpose  for  which  it  was  delivered.     If  a  pocket-book 
"  containing  bank-notes  were  left   in  the  pocket  of  a  coat 
"  sent  to  be   mended,  and  the  tailor  took  the  pocket-book 
"  out  of  the  pocket,  and  the  notes  out  of  the  pocket-book, 
'J  there  is  not  the  least  doubt  that  it  is  a  felony.     So,  if  the 
"  pocket-book  was  left  in  a  hackney-coach,  if  ten  people 
"  were  in  the  coach  in  the  course  of  the  day,  and  the  coach- 
li  man  did  not  know  to  which  of  them  it  belonged,  he  ac- 
"  quires  it  by  finding  it  certainly;    but  not  being  intrusted 
"  with  it  for  the  purpose  of  opening  it,  that  is  felony,  ac- 
"  cording  to  the  modern  cases.     There  is  a  vast  number  of 
"  other  cases.     Those  with  whom    I   have  conversed   upon 
"  this  point,  who  are  of  very  high  authority,  have  no  doubt 
"  upon  it."(c) 

Tn  cases  of  this  nature,  where  the  taking  was  by  findings 
some  of  the  strongest  circumstances  to  rebut  the  implication 
that  such  taking  was  felonious,  will   be  those  which  shew 

(c)  Carhviight  v.  Green,  8  Vcz.  405.     2  Leach  9j2. 
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that  the  party  made  it  known  that  he  had  found  the  pro- 
perty, so  as  to  make  himself  responsible  for  the  value,  in 
case  he  should  be  called  upon  by  the  owner  ;  or  those  which 
shew  that  he  endeavoured  to  discover  the  true  owner,  and 
kept  the  goods  till  it  might  reasonably  be  supposed  that  the 
true  owner  could  not  be  found,  (d) 

It  seems  that  where  there  is  clearly  the  animus  furandi  in   It  seems  that 
•  _,,  di  ,  •  i    •  />  i      •  ,    i  •         •,  the  animus  fu- 

some  ot  the  parties  concerned  in  a  felonious  taking-,  it  may  rantf/willbe 

he  negatived  as  to  another  party,  if  it  appear  that  such  other  negatived  as 
i      i       v/i-  ....  '         ,  „     ,      ..         to  one  of  the 

party  had  a  different  object  in  view  from  that  of  obtaining  parties  in  a 

any  share  of  the  stolen  property.     In  a  late  case,  which  has  k'lomolls  t*k- 
,  .  .  .  u,o>  d  't  ap- 

been  mentioned  more  at  large  in  a  former  part  of  this  work,  pears  that 

the  prisoner,  Donally,  was  indicted  for  a  burglary;  and,  upon   $Jr      |l  , 

the  evidence,  it  appeared  that,  by  a  previous  concert  between  ject  in  view 

himself  and  some  other  persons,  he  accompanied  three  men  obtaining  an 

by  whom   the  fact  was  committed,  and  who  had  been  con-   shareofthe 

•  stolen  pro- 

victed  at  a  former  sessions,  not  indeed  of  burglary,  because  pcrty. 

there  was  evidence  of  its  being  day-light  at  the  time  of  the 
fact,  but  of  stealing  to  the  amount  of  forty  shillings  in  the 
dwelling;- house.  But  though  there  was  sufficient  evidence 
on  the  present  trial  that  the  prisoner  Donally  accompanied 
these  three  men  while  tiiey  committed  the  oifence,  yet  as  it 
clearly  appeared  that  his  purpose  was  only  to  procure  a 
burglary  to  be  committed  by  them  (according  to  the  pre- 
vious concert  between  himself  and  the  other  persons),  in 
order  that  they  might  afterwards  be  apprehended  and  con- 
victed, and  that  he  might  get  a  share  of  the  reward,  it  was 
objected  on  his  behalf,  upon  the  jury  acquitting  him  of  the 
burglary  but  finding  him  guilty  of  stealing  in  the  dwelling- 
house  to  the  amount  of  forty  shillings,  that  this  could  not  be 
larceny  in  him,  because  it  was-  not  done  animo  furandi. 
And  it  is  understood  that  this  objection  was  thought  to  be 
well  founded  by  a  large  majority  of  the  Judges  to  whose 
consideration  the  case  was  submitted,  (e) 

(<0  2  East.  P.  C.  c.  16.s.99.p.  663.       of)  ante,  10,  11. 
(e)  Donally  and  Vaughan  (case, 
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The  taking  of       Eesides  W.c  animus  furandi  it  is  necessary  that  the  taking 

the  goods  _    .  i      ,      ,,      ,  , 

niustb<  "in-    °»    the   goods  should    also    he  without  the  consent   of  the 

vilo  domino."  owner,  "  invito  domino"  This  is  of  the  very  essence  of 
the  crime  of  larceny,  (f)  as  it  has  been  already  shewn  to 
be  essential  in  one  of  a  similar  nature,  namely,  in  robbery,  (g) 

ingtons  This  material  ingredient  in  the  offence  of  larceny  under- 

casc.     some 

thieves  having  went  great  consideration  in  a  modern  case,  where  the  foli 

!  ' '  H!  ,  lowing  circumstances  were  given  in  evidence  against  the 
tho  servant  of  tt  o  e» 

the  owner  to  prisoners,  upon  an  indictment  for  a  burglary  and  larceny. 
goods  the  ^  appeared  that  the  prisoners,  having  formed  a  plan  for 
owner, know-    robbing  a  manufactory  at  Soho,  near  Birmingham,  of  which 

1    -  °t" the  i»t      r>      n  <i  •      ■      1  •   ,  v   j  t 

plot,  directed    ^'*r*  boulton  was  the  principal  proprietor,  applied  to  a  man 

his  servant  to    named  Phillips,  who  was  employed  as  servant  and  watch- 
carry  on  the  l 
business,  with   man   to   the   manufactory,   to  assist  them  in    the  robbery, 

a  view  to  the  phj]]ip8  assented  to  their  proposal;  but  immediately  after- 
detection  or  '  r     i 

the  thieves,       wards  gave  information  to  Mr.  Boulton,  and  told  him  what 

which  the  ser-  •   ,      i    1        j  .1  1   A-        ,1 

vantaccord-      was  '"tended,  and  the  manner  and  time  the  prisoners  were 

Lnglydid;and  to  come: — that  they  were  to  go  into  the  counting-house, 

it  was  hoi  don  ,    ,,     .    ,  ,11  •    ,        ,       ~ 

to  be  larceny     an"  tnat  '1C  was  to  °Pen  the  door  into  the  front  yard  lor 

by  the  ma-        them.     Mr.  Boulton  told  him  to  carry  on  the  business,  and 

jonty  of  .  J 

theJudges:       that  he  would  bear  him   harmless;  and  Mr.  Boulton  also 

Jhem'doubt      consentet'  to  n'9  opening  the  door  leading  to  the  front  yard, 

ed,  on  the  and  to  his  being  with  the  prisoners  the  whole  time.  In 
ground  of  the  f  ,1  •     •    r  .•  Ti      ,,  ,  c 

owner-,  assent  co"scquence  ot  tins  information,  Mr.  Boulton  removed  from 

and  partial        the  counting-house  every  thing  but   150  guineas,  and  some 

encour  ...  .  .  ,   .     ,~      .     ,    . 

ment  to  the       silver  ingots,  which  he  marked,  in  order  to  furnish  evidence 

felony;.-.  against  the  prisoners  ;  and  laid  in  wait  to  take  them,  when 

means  of  his  , 

servant.  they  should  have  accomplished  their  |  ;e.    Gnthe2Sdof 

December,  about  one  o'clock  in  the  morning,  the  prisoners 
came,  and  Phillips  opened  the  door  into  the  front  yard. 
through  v, Inch  they  went  along  the  front  of  the  building. 
and  round  into  another  yard  behind  it,  called  the  middle 
yard  ;  and  from  thence  they  and  Phillips  went  through  a 
door,  which  was  left  open,  up  a  staircase  in  the  centre  build- 
ing, leading  to  the  counting-house  and  rooms  where  the 

(/)  Fost.  123.  (g)  Jnle,  995, 
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plated    business    was  carried    on  :    this  door  the  prisoners 
bolted,  and  then  broke  open  the  counting-house,  which  was 
locked,   and   the  desks,   which  were   also  locked ;  and  took 
from  thence  the  ingots  of  silver    and  guineas.     They  then 
went   to  the  story  above,   into  a  room    where  the   plated 
business  was  carried  on,  and  broke  the  door  open,  and  took 
from  thence  a  cpjantity  of  silver,  and  returned  down  stairs  ; 
when  one  of  them  unbolted  the  door  at  the  bottom  of  the  stairs 
which  had  been  bolted  on  their  going  in,  and  went  into  the 
middle  yard  ;    where   all  (except  one  who  escaped),  were 
taken  by  the  persons    placed  to  watch  them.     On  this  case 
two  points  were  made  for  the  prisoners;  one  which  has  been 
noticed  in  a  former  chapter,  that  the  offence  did  not  amount 
to  burglary,  and  which   was  decided  in    favour   of  the  pri- 
soners; (A)    the   other  that    no   felony   was   proved,  as  the 
whole  was  done  with  the  knowledge   and  assent   of  Mr. 
Boulton,  and  that  the  acts  of  Phillips  were  his  acts.     The 
prisoners  having  been  convicted,  the  case  was  argued  before 
the  twelve  Judges,  a  majority  of  whom  held  that  the  pri- 
soners were  guilty   of  the  larceny ;  for  that,  although  Mr. 
Boulton  had  permitted,  or  suffered,  the  meditated  offence  to 
be  committed,    he    had    not   done  any   thing   originally   to 
induce  it;   that,  his  object  being  to  detect  the  prisoners,  he 
only  gave  them  a  greater  facility  to  commit  the  larceny  than 
they   otherwise   might   have  had  ;    and  that  this  could  no 
more  be  considered  as  an  assent  than  if  a  man,  knowing  of 
the  intent  of  thieves  to  break  into  his  house,  were  not  to 
secure  it  with  the  usual  number  of  bolts.     They  thought 
also  that  there  was  no  distinguishing  between  the  degrees  of 
facility  a  thief  might  have  given  to  him  ;    that  Mr.  Boulton 
never  meant  that  the  prisoners  should  take  away  his  property, 
and  the  circumstance  of  the  design  originating  with  the  pri- 
soners, and  Mr.  Boulton's  taking  no  step  to  facilitate  or  in- 
duce the  offence,  until  after  it  had  been  thought  of,  and  re- 
solved on  by  them,  formed,  in  the  opinion    of  some  of  the 
J  udgeSj  a  very  considerable  ingred  ient  in  the  case,  and  differed 

(ft)  Ante,  Chap,  on  Burglary,  p.  917,  et  sequ. 
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it  greatly  from  what  it  might  have  been,  if  he  had  employed 
his  servant  to  suggest  the  perpetration  of  the  offence  ori- 
ginally to  the  prisoners.  But  Lawrence,  J.  before  whom 
the  prisoners  were  tried,  doubted  whether  it  could  be  said  to 
be  done  "  invito  domino ,"  when  the  owner  had  directed  his 
servant  to  carry  on  the  business,  and  meant  that  the  pri- 
soners should  be  encouraged  by  the  presence  of  that  servant; 
and  that  by  his  assistance  they  should  take  the  goods,  so  as  to 
make  a  complete  felony  ;  though  he  did  not  mean  that  they 
fchould  carry  them  away.  (?) 

Crises  where  Upon  some  of  the  doctrines  relating  to  the  felonious  tee- 
the taking  is  •        £c>  w]1jc|1  {iave  Deen  already  mentioned,  points  of  con- 
In  the  di  li-  ft'                                                     J                     '  r 
very,  or  con-  siderable  difficulty  will  sometimes  occur:    but  by  far  the 

ler  orof     most  n'ce  and  intricate  questions  arise  upon  the  class  of 
some  person      cases  which   are    now  to   be  considered,  namely,  those  in 

!»a^  i:  :;  .ill-  ....  .  ,  ,  ,  7  ,  ,    ,. 

thority  to  de-  which  it  appears  that  the  goods  were  taken  by  the  delivery 
liver  the  or  consent  of  the  owner,  or  of  some  ote  having  authority  to 

goods.  J  .         .  .  .  .    . 

deliver  them.  The  material  ingredients  in  the  definition  of 
larceny,  already  spoken  of,  must  still  be  kept  in  mind  ;  par- 
ticularly that.of  the  animus  furandi,  and  the  doctrine  that 
the  goods  must  be  taken  "  invito  domino." 

Delivery,  It  may,  in  the  first  place,  be  observed,  with  respect  to 

where  I  here        .,  i  .1  1  1  <    •       i  1       i   i-  *<     * 

-  __,..,       ,      these  c:ises  where  the  gooes  are  ootamed  by  delivery,  that 

i»  no  c  11:     re  "  • 

of  property,      if  jt  appear  that,  although  there  is  a  delivery  by  the  owner 
possession.        in  fact?  >'et  the,e  is  dearly  no  change  of  property  nor  of  le- 
gal possession,  but  the  legal  possession  still  remains  exclu- 
sively in  the  owner,  larceny  may  be  committed  exactly  as  if 
110  such  delivery  had  been  made. 

Cases  where  Thus,  if  a  person,  to  whom  goods  are  delivered,  has  only 

charg^orcus-  *'1C  ^are  c^ar&e?  or  custody,  of  them,  and  the  legal  possession 
tody,  oraspe-  remains  in  the  owner,  such  person  may  commit  larceny,  by 
oi  the  -oods.    a  fraudulent  conversion  ot  the  goods  to  his  own  use.  (A\)     A 

(i)  Eggington  and  others    (case  (/;)  1  Hale  5C5,  506.     1  Hawk. 

of),  2  Leach  91. '5.  2  East.  P.  C  P.  C.  c.  .'3:3.  s.  6.  2  East.  P.  C.  c.  1G. 
c.  16.  s.  101.  p.  666.  s.  109.  p.  682. 
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doctrine  which  directly  applies  to  the  case  of  servants  en- 
trusted with  the  care  of  goods  in  the  possession  of  their 
masters,  as  will  be  shewn  more  fully,  when  larcenies  by  ser- 
vants are  treated  of  in  a  subsequent  chapter.  And  larceny 
may  be  committed  also  in  a  like  manner  by  a  person  who 
has  a  bare  special  use  of  goods.  Thus,  a  man  may  be  guilty 
of  larceny  in  taking  a  piece  of  plate,  set  before  him  to  drink 
in  a  tavern ;  for  he  has  only  a  liberty  to  use,  not  a  possession 
by  delivery.  (/)  So  if  a  weaver,  or  silk-throwster,  deliver 
yarn,  or  silk,  to  be  wrought  by  journeymen,  in  his  house, 
and  they  carry  it  away  with  intent  to  steal  it,  this  is  felony  ; 
the  entire  property  remaining  there  in  the  owner,  and  the 
possession  of  the  workmen  being  the  possession  of  the 
owner.  (m)  But  it  would  not  be  felony  if  the  yarn  had 
been  delivered  to  a  weaver  out  of  the  house,  who,  having- 
thus  the  lawful  possession  of  it,  had  afterwards  embezzled 
it ;  because  by  the  delivery  he  had  a  special  property,  and 
not  a  bare  charge,  in  the  same  manner  as  one  who  is  en- 
trusted with  the  care  of  a  thing  for  another  to  keep  for 
his  use.  (n) 

It  is  stated  that,  in  general,  where  the  delivery  of  goods 
is  made  for  a  certain  special  and  particular  purpose,  the 
possession  is  still  supposed  to  reside,  unparted  with,  in  the 
first  proprietor.(o)  And  that  if  a  watchmaker  steal  a  watch,  de- 
livered to  him  to  clean ;  or  if  a  person  steal  clothes,  delivered 
for  the  purpose  of  being  washed ;  or  goods  in  a  chest,  de- 
livered, with  the  key,  for  safe  custody;  or  guineas,  delivered 
for  the  purpose  of  being  changed  into  half-guineas;  or  a 
watch,  delivered  for  the  purpose  of  being-  pawned  ;  in  all 
these  instances  the  goods  taken  have  been  thought  to  re- 
main in  the  possession  of  the  proprietor,  and  the  taking  of 
them  away  held  to  be  felony,  (p)     But,  unless  in  these  cases 

(0  1  Hale  506.  682,  683.  1  Hawk.  P.  C.  c.  33.  s.  2. 

(m)  Anon.      Old   Bailey,    1664.  (o)  1  Hawk.  P.  C.  c.  33.  s.  9. 

Kel.  35.     2  East.  P.  C.  c.  16.  s.  109.  (p)  1   Hawk.  P.  C.  c.  33.  s.  10. 

p.  682.  and  the  various  cases  there  cited. 

(n)  2  East.  P.  C.  C.  16.  s.  109.  p. 
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the  privity  of  contract,   under  which  the  goods  were  deli- 
vered, appeared,  by  some  means,  to  have  been  determined 
(of  which  more  will  be  said  hereafter),   it  seems  difficult  to 
gee  hew  they  are  distinguishable,  some  of  them  at  least,  from 
the  cases  of  a  goldsmith,  to  whom  plate  is  delivered  to  work 
or  to  weigh ;  a  (ailor,  to  whom  cloth   is  delivered  that  he 
may  make  clothes  with  it;  and  a  friend,  who  is  entrusted 
with  property  to  keep  for  the  owner's  use;   in  which  cases 
an  embezzlement,  or  conversion  of  the  goods,  by  the  party 
to  whom  they  are  delivered,  has  been  said  not  to  amount  to 
felony,  (q)     In  these  latter  cases,  as  well  as  in  the  former, 
the  delivery  of  the  goods  is  made  only  for  a  special  purpose  ; 
yet  it  seems  that  the  possession  of  them  has  not  been  con- 
sidered as  remaining-  with  the  owner,  but  as  having  passed 
to  the  party  by  a  lawful  delivery  without  fraud,  and,  there- 
fore, not  the  subject  of  a  subsequent  felonious  conversion. 
The  distinction,  indeed,  between  a  bare  charge,  or  special 
use  of  goods,  and  a  general  bailment  of  them,  seems  to  be 
sufficiently  intelligible ;  and  it  seems  consistent  with  prin- 
ciple that,  in  the  former  case,  the  legal  possession  should  be 
considered  as  remaining-  in  the  owner,  and,  in  the  latter,  as 
having-   passed   to  the  bailee  ;  and  that,   therefore,  in   the 
former  case  larceny  may  be  committed  of  them  by  the  per- 
son to  whom  they  have  been  delivered,  and  that  in  the  latter 
it  may  not,  unless  there  be  a  determination  of  the  privity  of 
contract :  but  it  is  in  the  application  of  this  doctrine  to  par- 
ticular cases,  that  the  distinctions  seem  to  become  obscure. (r) 

Campbell's  ^n  a  case  vvbere  the  prisoner  was  a  lodger,  and  his  land- 
case.    A  land-  ]acly   wanting  change  for  a  bank-note,  sent  it,  by  her  servant, 
lady  sends  her  J          .                       .    .         .         .        „    ,  ,               ,  .               , 
servant  to  a  to  the  prisoner  up  stairs,  begging  that  he  would  give  her 

lodger  with  a    cjiano-e  for  it :  when  the  prisoner,  after  examining  his  purse, 
oauk-nolc,  re-  °  or* 

(q)  i  Hawk.  P.  C.  c.  33.  s.  2.    2  Sects,  in  which  the  special  property 

East.  P.  C.  c.  16.  6. 113.  p.  693.  sufficient   to  constitute  au  owner- 

(r)   See    more    unon    the    cases  ship  of  the  goods  taken  is  consi- 

which  relate  to  a  bare  charge  of  the  dered;   and  also  post,  Chap.  xrr. 

goods  only  hcing  given,  or  a  posses-  On  Larceny  by  Servants, 
sion  of  them  delivered  over,  post. 
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said  that  he  had  not  gold  enough  about  him  for  the  purpose,  questing  him 

but  that  he  would  go  immediately  to  his  bankers,  and  fret  ^  change  it, 

.  tt       and  lie  goes 

the  note  changed ;  upon  which  he  left  the  house,  with  the  away  with  it, 

bank-note  in  his  hand,  and  never  returned ;  the  prisoner  •  ~~!  ° 
appears  to  have  been  convicted  without  any  question  having 
been  made  as  to  the  offence  amounting  to  larceny,  (s)  But, 
in  this  case  it  probably  might  haye  been  considered  that  the 
landlady  did  not  intend  to  part  with  the  note  without  first 
receiving  the  change  ;  and  if  so,  that  the  servant  delivered 
the  note  to  the  prisoner  without  the  authority  of  her  mis- 
tress, and,  therefore,  that  no  legal  possession  of  it  ever 
passed  to  the  prisoner  ;  and  that  in  taking  it  he  was  guilty 
of  a  trespass,  (t) 

It  has  been  suggested  as  worthy  of  consideration  whether  Delivery, 

the   distinction  concerning  the  lejral  possession  remaining,-  wnere  the 

.  .  owner  re- 

in the  owner,  after  a  delivery  in  fact  to  another,  do  not  ex-  mains  present. 

tend  to  all  cases  where  the  thing,  so  delivered  for  a  special 
purpose,  is  intended  to  remain  in  the  presence  of  the  owner, 
And  it  is  well  advanced,  in  support  of  the  observation,  that 
in  cases  of  this  kind  the  owner  cannot  be  said  to  give  any 
credit  to,  or  repose  confidence  in,  the  party  in  whose  hands 
it  is  so,  in  fact,  placed  ;  and  that,  the  thing  being  intended 
to  be  returned  to  the  owner  again,  and  resumabfe  by  him 
every  moment,  his  dominion  over  it  is  as  perfect  as  before  ; 
and  the  person,  to  whom  it  is  so  delivered,  has,  at  most,  no 
more  than  a  bare  limited  use,  or  charge,  and  not  the  legal 
possession  of  it.  (u)  And  though  the  case  of  a  person,  go- 
ing into  a  shop,  under  pretence  of  buying  goods,  and,  upon 
their  being  delivered  to  him  to  look  at,  running  away  with 
them  ;  and  also  that  of  a  person  going  into  a  market,  and 
obtaining  a  horse  for  the  purpose  of  trying  its  paces,  and 
then  riding  away  with  it,  have  been  considered  as  felonies, 

(s)    Campbell's  case.       2  Leach  7.),  which  was  noticed  ante,  p.  9S3. 

564.     There  was  a  question  raised  (t)  By    Scarlett,    arguendo,    in 

in  the  case  as  to  the  offence  amount-  Walsh's  case.     2  Leach  1 079. 

ing  to  a  stealing  in  the  dwelling-  (u)  2  East.  P.  C.  c.  16.  s.  110.  p. 

house  (within  the  statute  12  Ann.  c.  683. 
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on  the  ground  of  a  preconcerted  design  to  steal  the  chat- 
tels;^) yet  they  appear  also  to  be  sustainable  on  the 
ground  that  the  legal  possession  of  such  chattels  still  re- 
mained in  the  owner  of  the  goods,  notwithstanding  the  de- 
livery, he  continuing  present.  (//) 

Upon  the  same  principle  also,  of  there  being  but  a  bare 
charge  or  special  use,  it  has  been  holdcn  that  if  the  clerk  to 
a  banker  or  merchant  have  the  care  of  money,  or  if  he 
have  access  to  it  for  special  and  particular  purposes,  and  be 
sent  to  the  bag-  or  drawer  for  money,  for  the  purpose  of 
paying  a  bill,  or  if  he  be  sent  for  the  purpose  of  bringing 
money  generally  out  of  the  bag  or  drawer,  and,  at  the  time 
he  brings  such  money,  he  clandestinely  and  secretly  takes 
out  other  money  for  his  own  use,  he  is  as  much  guilty  of  a 
felony,  as  if  he  had  no  care  of  the  money,  or  access  whatso- 
ever to  the  bag  or  drawer,  (z) 

Delivery,  It  may  further  be  observed,  as  clearing  the  ground  of  en- 

wberetne         quirv  concerning  these  cases  of  a   delivery  of  the  goods  by 
owner  parts        *      J  "  J  B  J 

\\\W\  the  pro-     the  owner,  that  it  is  a  settled  and  well  established  principle, 
goods 'taken      tnut  '*  tne  ovvner  Par*  u  i*'1  the  property  in  the  goods  taken, 
there  can  be  no  felony  in   the  taking,   however  fraudulent 
the  means  by  which  such  delivery  was  procured,  (a) 

The  following  are  some  of  the  cases  in  which  it  has  been 
holdcn  that  the  owner  had  parted  with  the  property  in  the 
goods,  by  his  delivery  of  them  to  the  prisoner. 

Harvey's  case.        Upon  an  indictment  for  horse-stealing,  it  appeared  that  the 
The  prisoner 

(x)  1  Hawk.  P.C.  C.33.  s.  14, 15.  support  of  this  doctrine. 

Kel.  82.     2  East.  T.  C.c.  16.  s.  106.  .  (z)  Murray's  case,    0.  B.    178*. 

p.  (i7  7.  1  Hawk.  P.  C.  c.  33.  s.  7.     2  East. 

(y)  Chisser's  case,  T.  Raym.  275,  P.  C.  c.  16.  s.  109.  p.  6S3.     1  Leach 

27  6.     2  East  P.  C.  C  16.  s.  110.  p.  311. 

683,  684:  in  which  last-cited  an-  («)   2  East.  P.  C.    c.  16.  s.   102. 

thority  sec  also  the  argument   in  p.  068.  s.  103.  p.  669,  s.  113.  p.  603. 
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prosecutor  was  at  a  fair,  having  a  horse  there,  in  the  care  of  r°1'1'  awaJ 

1        i  •  i    i      •    j.      i    i  i.         ii        i        i  ,       with  a  horse 

a  servant,  which  he  intended  to  sell,   when  he  was   met  by   fromafair 

the  prisoner,   to  whom  he  was  personally  known,  and  who  afleril*>aa 
.  .  sold  to  him, 

said  to  him,  "  I  hear  you  have  a  horse  to  sell;  I  think  he  without  pay- 
will  suit  my  purpose:  and  if  you  will  let  me  have  him  a  ','r  "  ,,llr" 
bargain  I  will  buy  him."  The  prisoner  and  the  prosecutor 
then  walked  together  into  the  fair,  towards  the  horse,  and, 
upon  a  view  of  him,  the  prosecutor  said  to  the  prisoner, 
"  You  shall  have  the  horse  for  eight  pounds;"  and  calling 
to  his  servant,  he  ordered  him  to  deliver  the  horse  to  the 
prisoner.  The  prisoner  immediately  mounted  the  horse, 
saying  to  the  prosecutor,  that  he  would  return  immediately 
and  pay  him.  The  prosecutor  replied,  "  Very  well."  The 
prisoner  rode  away  witli  the  horse,  and  never  returned. 
Upon  these  facts,  the  learned  Judge,  by  whom  the  prisoner 
was  tried,  directed  an  acquittal  ;  on  the  ground  that  there 
was  a  complete  contract  of  sale  and  delivery,  and  that  the 
•property,  as  well  as  the  possession,  was  entirely  parted 
with,  (b) 

In  another  case,  the  indictment  against  the  prisoner  was  Parkes's  case. 

for  stealing;  a  piece  of  silk  of  the  value  of  ten  pounds,  the      .!?  l)ri,SOIlt;r' 

.  .  .  with  a  rraudu- 

goods  of  Thomas  Wilson.     Mr.  Wilson  was  a  silk  manu-  lout  intent  to 

facturer,    in  the  neighbourhood  of  Ckeapside ;   and   it  was  OJ|'u"  pot%. 
?  o  t  '  ordered  a 

proved  that  the  prisoner  had  called  at  his  warehouse,  and,  tradesman  to 
after  looking  at  several  pieces  of  silk,  had  selected  the  one  some  to  j)e 
in  question,  agreed   for  the  price  of  it,  and   said  that  his  Paj.d  <or  on 
name  was  John  Williams,  that  he  lived  at  No.  6,  Arabella-   upon  the 
How,  in  Pimlico,    and  that  if  Mr.  Wilson  would  send  it  Sot'ds  beinf 

sent  accord- 
there  at  six  o'clock  in  the  afternoon,  with  a  bill  and  receipt,  ingly,  gave 

he  would  pay  him  for  it.     Mr.  Wilson,  accordingly,  entered   X>Xou"ht 
the  piece  of  silk  in  his  day-book,  to  the  debit  of  tiie  prisoner,  them,  bilk 
made  out  a  bill  of  parcels  for  it  in  his  name,  and  sent  his  merefabrica- 

shopman  with  it  to  the  place,  and  at  the  hour  appointed,   lions,  and  of 

•  ii     -d  i  no  value:  and 

The  shopman  met  the  prisoner  near  Arabella-Uow,  and  ac-   \\  ffas  holden 

not  to  be  lar- 

(&)    Harvey's    case,    Chelmsford      Leach  407.     2  East.   I'.  ('.   c.  16.  8. 
Sum.  Ass.   17s7,  cor.  Gould,  J.     1       103.  p.  669. 
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ccny.  on  the      companied  liini  to  No.  6,  where  he  went  with  him   into  a 

ground  that  ,   ,  ..  ,        ,  .        .,:...     ,  ,         ,  .  ,   , 

Die  servant        room,  and  delivered  to  mm  the  bill  or  parcels,  which  he  ex- 

parird with       amined  ;  and,  after  saving  it  was  rijjht,  <>ave  the  shopman 

the  properly  '  '  J     °  .       JP  t 

by  accepting     two  bills  for  -£  10.  each,  drawn  by  Frith  &  Co.  at  Bradford, 

such  payment    on  Taylor  &  Co.,  in  London.     The  amount  of  the  silk  was 
as  was  ottered, 

though  his        only  l-l.  10$. ;    and  the  shopman  stated  that  he  had  not  suf- 
not  intend  to    "c'ent  casn  about  him  to  pay  the  difference  between   that 

give  the  pri-     sum  and  the  amount  of  the   two  bills;  upon  which  the  pri- 
soner credit.  ...       .  .  .   .      ,    ,  ,       ,       ,  , 

soner  said  that  it  was  immaterial,  that  he  should  want  more 

goods,  and  that  he   would  call  on  the  ensuing  day  at  his 
master's,   to  look  out  other  goods,  and   take  the  change. 
Upon  this  the  shopman  left  the  goods,  and  returned  home 
with  the  bills.     The  prisoner  never  came  again  to  Mr.  Wil- 
son's warehouse  ;   the  bills,  upon  being  presented  at  Taylor 
&  Co.'s,  turned  out  to  be  mere  fabrications  ;  and,  on  en- 
quiry at  No.  G,  Arabella-Row,  it  appeared  that  the  prisoner 
had  only  bargained  for  the  lodgings  the  same  morning,  and 
that  he  absconded  with  the  goods  in  a  few  minutes  after  Mr. 
Wilson's  shopman  had  left  the  house.     It  was  also  proved 
that,  within  a  month  after  the  goods  had  been  so  obtained  by 
the  prisoner,  the  entry  that  had  been  made  in  the  day-book 
was  copied  into  the  journal,  and  from  thence  posted  regu- 
larly into  the  ledger,  in  the  usual  way  where  goods  were 
not  paid  for  immediately;  and  that  the  prisoner  still  stood 
debited  in  the  ledger  for  the  amount.     It  was  objected,  upon 
these  facts,  by  the  counsel  for  the  prisoner,  that  there  was  a 
sale  of  the  goods  to  him,  and   such  a  delivery  as  would 
change  the  property.     Upon  which  the  learned  Judge,  by 
whom  the  prisoner  was  tried,  left  it  to  the  jury  to  consider 
whether  there  was  not,  in  the  mind  of  the  prisoner,  at  the 
very  beginning  of  this  transaction,  an  intention  and  pre- 
meditated plan  to  obtain  the  goods  without  paying  for  them ; 
and  also  whether  this  was  a  sale  by  Mr.  Wilson,  and  a  de- 
livery of  the  goods,  with  intent  to  part  with  the  property,  he 
having  received  bad  bills  in  payment  for  them,  through  the 
medium  of  his  shopman.     The  J  ury  were  of  opinion  that  the' 
prisoner,  from  first  to  last,  intended  to  defraud  Mr.  Wilson ; 
and  that  it  was  not  Mr.  Wilson's  intention  to  give  him 
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credit:  and  they  found  him  guiltv.  But  the  case  bein«-  af- 
terwards  submitted  to  the  consideration  of  the  Judges,  they 
were  of  opinion  that  the  conviction  was  zerong  ;  for  that  Mr. 
Wilson  had  parted  with  the  property,  as  well  as  the  posses- 
sion, upon  receiving  that  which  was  accepted  by  his  servant 
as  payment,  although  the  bills  afterwards  turned  out  to  be 
of  no  value,  (c) 

Upon  an  indictment  against  three  persons,  named  Nichol-  Nicholson'* 

son,  Jones,  and  Chappel,  for  stealing  a   bank  post   bill  of  SJJ^uJor 

twenty  pounds,  another  of  fifteen   pounds,   and  also  seven   paving  been 

guineas,  the  property  of  William  Cartwright,  the  following  sharpers  to' 

were  the  material   facts   given  in  evidence.     Nicholson   in-  bet  with  them, 

,         ,  .  .  .  and  suffered 

troduced  himself  to  the  prosecutor,  who  was  a  pensioner  in   by  them  to 

the    Charter-house,  by   coming   to  his   apartments   at  that  w,n»n  the  first 

.  V  instance,  was 

place,  and  pretending  to  enquire  as  to  the  rules  of  the  cha-  afterwards 

rity.     He  had  not  before  that  time  anv  sort  of  acquaintance  ftriPPed  °f  a 
*  *  large  sum  by 

with   the  prosecutor,  but   he  succeeded  in  getting  him  to  losing  a  bet; 
enter  into  conversation,  and  to  produce  the  rules  of  the  cha-  transaction 

rity  from  his  desk,   which  gave  Nicholson  an  opportunity  of  was  found  bj 

the  jury  to 
seeing   that  the  prosecutor  had  some  money.     Nicholson  have  been  a 

then  proposed  to  the  prosecutor  that  they  should  take  a  preconcerted 
11  1  J  scheme  to  get 

walk  together,  which  they  did,  and  went  to  a  public-house,  theprosecu- 

where  they  were  joined  by  the  prisoner  Chappel.     Some  huHt^"*6'' 

liquor  was  called  for,  when  the  other  prisoner,  Jones,  came  nolden  not  to 

into  the  room,  and  said  that  he  had  just  come  from  Coventry,  taking  as  the 

for  the  purnose  of  receiving  a  large  legacy,  and  produced  a  prosecutor 
•         o  ...     ,      ,  ,  •  .   r,  ,   parted  with 

quantity  oi  papers,  like  bank-notes  ;    upon  which  Chappel  the  property 

said  to  him,  "  Aye,  I  see  it  is  good,  but  I  imagine  you  think  ,n  ™1S  m©ney, 
J    '  fe        ?  ft         J  undcranidea 

nobody,   in  company,  has  got  any  money  but  yourself ;"   to  that  it  h  d 
which  Jones  answered,  "  I  will  lay  ten  pounds,  that  neither  ^  | ' 
"  of  you  shew  forty  pounds  in  three  hours."  Immediately,  on 
this  bet  being  proposed,   the    parties   left  the   room;   and 
Nicholson   and  Chappel  both  asked  the  prosecutor  if  he 
could  shew  forty  pounds,   to  which  he  answered,  that  he 

(c)  Parked  case,  O.B.  1794.  cor.      East.  P.  C.  c.  16.  s.  1  OS.  p.  671. 
Macdonaid,  C.  B.    2  Leach  614.   2 
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believed  lie  could.     Nicholson  then  accompanied  the  prose- 
cutor to  his  room,  at  the  Charter-house,  where  the  prose- 
cutor took  out  of  his  desk  the  two  post  bills  in  question,  and 
five  guineas,  and  afterwards   took  out  two  more  guineas, 
upon  Nicholson  advising-  him  to  take  a  guinea  or  two  more  : 
and  they  then  went  together  to  another  public-house,  called 
The  Spotted  Morse,  where  Chappel  had  previously  said,  on 
their  leaving  the  first  public-house,  that  he  should  go;  and 
where  they  found  both  Jones  and  Ciiappel  in  a  back  room. 
Jones  put  down  a  paper,  apparently  a  £  10.  note,  for  each 
who  could  shew  forty  pounds,   upon    which  the  prosecutor 
shewed  his  forty  pounds,   in   the  post  bills  and  guineas,  by 
laying  them  down  on  the  table,  but  did  not  recollect  whether 
he  took  up  the  £  10.  paper,   which  was  given  to  him  upon 
his  being  allowed  to  have  won  his  wager.     The  prisoner, 
Jones,  then  proceeded,  to  write  four  letters  with  chalk  on  the 
table;  after  which  he  went  to  the  end  of  the  room,  turned 
his  back,  and  said  that  he  would  bet  them  a  guinea  each  that 
he  would  name  another  letter  which  should  be  made,  and  a 
bason  put  over  it.     Another  letter  was,  accordingly,  made, 
and  covered  with  a  bason.     Jones  named   a  letter,  but  not 
the  right  one;  by  which  the  others  won  a  guinea  each.     Ni- 
cholson and  Chappel  then  said,  "  lie  is  sure  to  lose  ;  we  may 
"  as  well  make  it  more,  as  we  are  sure  to  win  :  we  may  as 
61  well  ease  him  of  his  money  ;  he  has  more  than  he  knows 
"  what  to  do  with."     The  prosecutor  was  so  worked  up 
with  the  hope  of  gain,  that  he  at  length,  after  various  sums 
being  proposed,  staked  his  two  post-bills  and  the  seven  gui- 
neas; after  which  Jones  named  a  letter,  and  guessed  right ; 
and  then  went  to  the  table,  swept  off  the  bills  and  moneyr 
and  went  to  the  door  of  the  room  ;  the  other  prisoners  sit- 
ting still,  and  the  prosecutor  making  no  objection,  conceiving 
that  he  had   fairly  lost  the  money  to  Jones.     It  happened 
that  just  at  this  time  some  police  officers  came  to  the  house,, 
who,  upon  seeing  Jones,  ran  hastily  towards  the  door,  seized 
him,  and  brought  him  back  into  the  room,;  and,   upon   per- 
ceiving, from  the  chalks  upon  the  table,  what  had  been  going 
on,  took  the  whole  party  into  custody.     Upon  searching  the 
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prisoners,  about  eight  guineas  in  cash  were  found  upon 
them,  and  a  great  number  of  flash  notes,  but  no  real  ones: 
and  it  was  afterwards  found  that  a  lump  of  paper,  which  was 
put  into  the  prosecutor's  hands  by  Jones  when  the  officers 
came  in,  contained  the  two  post  bills  belonging-  to  the  pro- 
secutor. 

The  prosecutor  said,  upon  his  cross-examination,  that  he 
did  not  know  whether  the  paper  which  was  given  to  him  by 
Jones,  on  his  shewing  forty  pounds,  was  a  real  ten  pound  note 
or  not  ;  that  he  intended  to  gamble;  that,  having  won  the 
first  wager,  he  should,  if  the  transaction  had  ended  there, 
have  kept  the  guinea ;  that  he  did  not  object  to  Jones  taking 
his  forty-two  pounds  seven  shillings  which  he  lost ;  and 
that,  if  Jones  had  guessed  wrong  the  second  time,  he  ex- 
pected to  receive  from  him  forty-two  pounds  seven  shillings, 
the  amount  of  the  stake.  Upon  this  evidence  it  was  con- 
tended, on  behalf  of  the  prisoners,  that  this  was  a  mere 
gaming  transaction,  or,  at  most,  only  a  cheat,  and  not  a  fe- 
lony :  and  the  court  left  it  to  the  jury  to  consider,  whether 
this  were  a  gaming  transaction,  or  whether  it  were  a  pre- 
concerted scheme  by  the  prisoners,  or  any  of  them,  to  get 
from  the  prosecutor  the  post  bills  and  cash.  The  jury  were 
of  opinion,  that  it  was  a  preconcerted  scheme  in  all  the  pri- 
soners to  get  from  the  prosecutor  his  post  bills  and  cash  ; 
and  they  found  them  guilty.  But,  upon  the  case  being  sub- 
mitted to  the  consideration  of  the  twelve  Judges,  they  all 
of  them  held  the  conviction  wrong;  on  the  ground  that  in 
this  case  the  property  in  the  post  bills  and  cash  was  parted 
with  by  the  prosecutor,  under  the  idea  that  it  had  been  fairly 
won.  (d) 


It  appears  from  another  case  not  to  make  anj  difference  Coleman's 
where  the  credit  may  have  been  obtained  by  fraudulently  using  Thesaraerale 
the  name  of  another  person,  to  whom  in  fact  the  credit  was  will  prevail 

(d)  Nicholson,  Jones,  and  Chip-      Old  Bailey,  1794,  2  Leach  610.     2 
pel  (case  of),  cor.  Macdonald,  C.  B.      East.  P.  C.  c.  16.  s.  103.  p.  6(39, 

Sy 
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though  the 
name  of  ano- 
ther person 

be  used  to 

1>rocure  a  de- 
ivery  by  the 
owner.     So 
that  where 
silver  was  so 
obtained,  it 
was  holden 
not  to  be  fe- 
lony. 


intended  to  be  given,  if  the  delivery  of  the  goods  were  made 
by  the  owner  or  any  other  having   the  disposing  power  for 
that  purpose.     Thus,  where  the  prisoner  went  to  a  trades- 
man's house,  and  said  she  came  from  a  Mrs.  Cook,  a  neigh- 
bour, who  would  be  much  obliged  if  he  would  let  her  have 
half  a  guinea's  worth  of  silver,  and  that  she  would  send  the 
half  guinea  presently,  and  thereby  obtained  the  silver,  it 
was  holden  not  to  be  a  felony,  (c)     And  it   has  been   ob- 
served with  respect  to  this  case,  that  in  truth   it  was  a  loan 
of  the  silver,  upon  the  faith  that  the  amount  would   be  re- 
paid at  another  time  ;  that  it  was  money  obtained  on  a  false 
pretence;  and  that  the  same  determination  had  been  made 
in  similar  cases  at  the  Old  Bailey,  (f) 


Adams's  case. 
Where  a  hat 
was  obtained 
under  false 
pretences,  by 
which  the 
owner  was  in- 
duced to  part 
with  the  pro- 
perty. 


The  prisoner,  Phineas  Adams,  was  indicted  for  stealing  a 
hat,  which  was   stated  in  one  count  to  be  the  property  of 
Robert  Beer,  and  in  another  of  John  Paul.     The  substance 
of  the  evidence  was,  that  the  prisoner  bought  a  hat  of  Ro- 
bert Beer,  a  hat-maker,  at  Ilminster  ;  that  soon  afterwards  he 
called  for  it,  when  he  was  told  it  would  be  got  ready  for  him 
in  half  an  hour,  but  that  he  could  not  have  it  without  paying 
for  it.     While  he  was  in  the  shop  Beer  shewed  him  a  hat 
which  he  had  made  for  one  John  Paul,  upon  which  the  pri- 
soner said,  that  he  lived   next  door  to  him ;  and   he  then 
asked  when  Paul  was  to  come  for  his  hat,  and  was  told  he 
was  to  come  that  afternoon  in  half  an  hour  or  an  hour. 
The  prisoner  then  went  away,  saying,  he  would  send  his 
brother's  wife  for  his  own  hat.     Soon  after  he  went  away 
he  met  a  boy,  whom  (though  he  did  not  know  him)  he  asked 
if  he  was  going  to  Ilminster;  and,  upon  the  boy  saying  that 
lie  was  going  thither,  he  asked  him  if  he  knew  Robert  Beer, 
and  said  that  John  Paul  had  sent   him  to  Beer's  for  his  hat, 
but  that  as  he  owed  Beer  for  a  hat   himself,   which    he  had 
not  money  to  pay  for,  he  did  not  like  to  go.     And  he  then 
asked  the  boy  (to  whom  he  had  promised  something  for  his 

(e)  Coleman's  (Catherine)  case,  (/)  2  East.  P.  C.   c.  16.  s.   104. 

O.  B.  1785,  2  East.  P.  C.  c.  16.  s.      p.  613. 
104.  p.  672.     1  Leach  303,  note  (a). 
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trouble)  to  take  the  message  from  Paul,  and  bring  Paul's 
hat  to  him  (the  prisoner).  He  further  told  the  boy  not  to 
go  into  Beer's  shop,  in  case  Paul  (whom  he  described  by  his 
person  and  a  peculiarity  of  dress)  should  happen  to  be  there. 
The  prisoner  then  accompanied  the  boy  part  of  the  way, 
after  which  the  boy  proceeded  alone  to  Beer's,  delivered  his 
message,  and  received  the  hat:  which,  after  carrying  it  part 
of  the  way  for  the  prisoner,  by  his  desire,  the  prisoner  re- 
ceived from  him,  and  said  he  would  take  it  himself  to  Paul. 
Upon  the  fraud  being  discovered  shortly  afterwards,  the 
prisoner  was  apprehended  with  the  hat  in  his  possession. 
It  was  objected,  on  the  part  of  the  prisoner,  that  these  facts 
did  not  establish  a  case  of  larceny;  and  that  the  indictment 
should  have  been  upon  the  statute  for  obtaining  goods  by 
false  pretences.  And  the  jury  having  found  the  prisoner 
guilty,  the  question  was  reserved  for  the  opinion  of  the 
Judges,  who  decided  that  the  offence  did  not  amount  to  a  fe- 
lony ;  the  owner  having  parted  with  his  property  in  the  hat.  (g) 

In  a  case  of  recent  occurrence,  by  which  a  great  deal  of  Walsh's  case, 
interest  was  excited,  the   prisoner  was  charged   in  the  first  footer  ~.,fter 
count  of  the  indictment  with  stealing  twenty-two  bank-notes,  having  ad- 
of  the  value  of  a  thousand  pounds  each,  and  one  bank-note  priet0rof 

of  the  value  of  two   hundred  pounds,  the   property  of  Sir  stock  as  to 

mi  ™i  i     •  *    •  tne  ProPsr 

1  nomas    Plumer  ;  and,  in  several  additional  counts,  with  time  for  dis- 

stealing  a  written  instrument,  which,  in  some  of  them,  was  po,s!°f     tlt*i 

37  '  sold  the  slock 

called  "  a  bill   of  exchange"  for   the  payment  of  22,200/.,  for  him,  and 

.•.iu  ,     r  i.      <?  »      mi       received  the 

and  in  others,  "  a  warrant   for  payment  of  money.        lhe  proceeds 

following  facts  were  proved  in  support  of  the  charge.     The    r'ie  principal 

o-     mi  t-»i  i        •  i    •      t    i      instructed 

prosecutor,  sir  I  nomas  Flumer,  having  contracted,  in  July  him  to  pur- 

1811,  for  the  purchase  of  a  laroe  estate,  shortly  afterwards  chase  Exche- 

'  r  o  j  j  qUer  k,[ls  lo 

consulted  the  prisoner,  who  was  a  stock-broker  of  eminence,  the  amount : 
and  who  had  long  been  employed  in    that  capacity    by   the  a^*jnJ  J^t  it 
prosecutor,  as  to  the  most   advantageous   time  to   sell   out  wastoolateto 
stock,  so  as  to  be  prepared  with  the  purchase-money  about  ^  lodged 

(g)  Adams's  case,  cor.  Chambre,  the  second  count  out  of  the  ques- 
J.  Taunton  Spr.  Ass.  1812,  MS.  And  tion,  as  Paul  never  had  possession 
it  seems  that  the  Judges  thought      of  the  hat. 

3  y  2 
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the  money  the  ensuing  Michaelmas.     The  price  of  stock  was  then  very 

with  his  own 

bankers,  and  low,  and  the  prisoner  advised  that  the  sale  might  be  delayed 

f!l%i  !      I  i  as  Ion?  as  possible,  which  recommendation  was  adopted  by 

principal  a  the  prosecutor,  who  requested   the  prisoner  to  apprize  him 

amount'  On  from  time  to  lime  of  tlie  variations  tliat  might  occur  in  the 

ihe  following  state  of  the  market.     The  prosecutor  was  not  called   upon 

cipal  drew  a  to  prepare  the  purchase-money  by  the  time  which  was  first 

check  on  his  mentioned,  as  the  title  to  the  estate  was  not  then  completed  ; 

hankers  for  a  ...                         „  „,                  .                                       ... 

larger  sum,  but  in  the  month  ot  October,  having  reason  to  believe   that 

and  gave  it  to  ^jie  jggdg  Would  be  ready  on  or  before  the  ensuing  Christ- 
ine broker  to  J                                                    n 
purchase  Ex-  mas-day,  he  communicated  that  circumstance  to  the   pri- 

The  broker  soner,  and  consulted  him  as  to  the  expediency  of  disposing 

received  of  of  the  stock  immediately,  or  letting  it  remain  until  the  mo- 

tlie  bankers  of  .         ,          .                                •         i    •       i  1  • 

his  principal  ney  would  be  wanted  ;  when  the  prisoner  again  advised  mm 

hank  bills  for  to  ciejay  t\xe  sa|e#     Qn  tjie  95^  0f  November  the  prisoner 

the  check,  J                                                                                            r 

with  a  part  of  stated  to  the  prosecutor  that  he  then   apprehended  a  fall  in 

which  be  ^     price  of  stock,  and  apprized  him  that  the  transfer-bcoks 

bought  hx-  '                                             l  l 

chequer  bills  at  the  Bank  would  shut  on    the  3d   December;  and   soon 

pal  anddeh-"  afterwards  he  became  extremely  urgent  with  the  prosecutor 

vered  them  to  to  dispose  of  his  stock  immediately,  writing  to  him,  and  fre- 

his  principal's  ...                                   _                                                .    . 

hankers;  with  quently  calling  upon  him   tor   the    purpose  of  giving  such 

apart  of  the  advice,  and  stating,  as  the  reason  for  his  importunity,  a  pro- 
residue  he  .                 . 
paid  for  Amc-  bable  fall  in  the   price  of  stock.     The   prosecutor  was  in- 

ncan is  o<  v  fluenced  by  these  representations,  and  also  by  the  concurrent 

and  foreign  j                   r                                                j 

coin,  which  opinion  of  a  commercial  gentleman  whom  he  consulted  on 

viouslv  pur-  *ne  snDject;  and,  on  1  hursday,  the  28th  November,  gave  the 

chased  with  prisoner  a  power  to  sell  out  a  quantity  of  stock,  which,  on 

intention  to  .                    .          ,                                           ,,     _        ,.                      „ 

abscond,  and  the  ensuing  morning,  he  contracted   to  sell    lor   the   sum  ot 

paid  away  the  9]  700/.     The  prosecutor  went  that  morning  into  the  city 

rest  in  dis-  ....                       .                                   . 

charge  of  with  the  intention  of  finishing  the  business;  but  the  prisoner 

ot  ier  dots  of  gtatec{  tjiat  some  previous  notice  must  be  given   to  the  pur- 
Ins  own;  and  1                                            b                       l 

then  abscond-  chaser  to  be  ready  with  the  money,  in  consequence  of  which 

considered  *'ie  lnosecutor   appointed  Wednesday,  the  4th    December, 

not  to  amount  for  making  the  transfer.     On   that  day    the   prosecutor  at- 

to  felony;  for  -           .     ,                . 

there  could  be  tended  and  transferred  the  stock,  and  expressly  ordered  the 

no  stealing  ot  prisoner  immediately  to  invest  the  proceeds  in  Exchequer 

the  check,  as  r                                          J                                   r                                         » 

that  was  deli-  bills,  and  lodge  them  on  his  account  at  his  bankers,  Messrs. 

brokerand6  GoslinSs  and  Co- in  Fleet-street ;  but  the  prisoner  told  him 
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that  it  was  then  too  late  to  procure  Exchequer  bills  to  such   applied  by 
i'ii  11  ,i         i     l"i"  as  the 

an  amount,  which  the  prosecutor  supposed  to  be  true  (though   drawer  of  it 

inflict  it  was  not),  and   therefore   left   him    to   receive  the   '"tended ;  nor 

'•  .      of  the  bank- 

21,700/.  of  the  purchaser,  desiring  that   he    would    pay   it   notes,  as  they 

into  his  banker's  the  same  day,   which  he   promised  to  do,   the  possession 
saying-   at  the  same  time  that  he  would  call  on  the  prosecu-    of  the  prose- 
tor  the  next  ^morning  and  get  his  check  for  such  sum  as  he  prop^.tv  of 

might  choose  to  have  laid  out  in  Exchequer  bills.     The  pri-    tnem  I1('v,r 
°  .  .  .....  wa*  vested  in 

soner  accordingly  received  the  21,700/.,  paid  it  into  his  own   him. 

bankers,  Robarts  and  Co.'s  ;  and  on  the  same  day  paid  into 
Gosling  and  Co.'s  his  own  check  on  Robarts  and  Co.  for 
21,500/.  on  the  prosecutor's  account.  On  the  following 
morning,  Thursday  the  5th  December,  he  called  on  the  pro- 
secutor, and  received  from  him  a  check,  (the  instrument  men- 
tioned in  the  indictment)  on  Gosling  and  Co.'s  for  22,200/. 
The  prosecutor  directed  him  to  go  to  Gosling's  and  get 
the  money  for  it,  telling  him  that  it  was  for  the  precise  and 
express  purpose,  and  for  no  other  purpose  whatever,  of 
laying  it  out  in  Exchequer  bills  ;  which  the  prisoner  posi- 
tively promised  he  would  do,  and  either  pay  the  bills  into 
Gosling  and  Co.'s,  or  bring  them  to  the  prosecutor  by  four 
o'clock  on  the  same  day.  Nothing  was  said  as  to  what  was 
to  be  done  with  the  money  in  case  Exchequer  bills  could 
not  be  purchased.  The  prisoner  then  went  to  Gosling  and 
Co.'s  with  the  check,  and  there  received  for  it  22,200/.  in 
twenty-two  bank-notes  of  1,000/.  each,  and  one  bank-note 
of  200/.  ;  and  on  the  same  day  he  purchased  with  part  of 
that  money  6,500/.  Exchequer  bills,  which  he  lodged  at 
Gosling  and  Co.'s  on  the  prosecutor's  account,  and  took  a 
receipt  for  them.  At  about  half  past  four  o'clock  on  the 
same  day,  the  prisoner  called  on  the  prosecutor,  and  pro- 
duced the  receipt  for  the  Exchequer  bills,  and  stated  that 
he  had  paid  the  remainder  of  the  money  into  Gosling  and 
Co.'s,  as  he  had  contracted  with  Coutts  and  Co.  for  Exche- 
quer bills  to  the  amount  of  15,000/.,  but  that  one  of  the 
partners  of  the  house  of  Coutts  and  Co.  was  at  that  time  ab- 
sent from  London,  had  the  bills  locked  up  in  a  drawer,  and 
would  not  return  to  deliver  them  until  the  following  Satur- 
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day,  the  7th  December,  on  which  day  the  prisoner  said,  he 
would  call  again  for  the  prosecutor's  check  for  that  amount, 
and  lodge  the  Exchequer  bills  for  which  he  had  so  con- 
tracted at  Gosling  and  Co.'s  on  the  prosecutor's  account. 
The  prosecutor  did  not  examine  the  papers  delivered  to  him 
by  the  prisoner,  during  the  time  the  prisoner  was  with  him  ; 
but,  upon  looking  at  them  after  he  was  gone  away,  he  was 
surprised  to  find  that  there  was  only  a  receipt  for  the  Ex- 
chequer bills,  and  no  receipt  for  the  residue  of  the  money. 
This  circumstance  caused  suspicion  ;  and  an  inquiry  was  al- 
most immediately  made,  when  it  was  ascertained  that  the 
prisoner  had,  on  the  afternoon  of  that  same  day,  set  out  for 
Falmouth  in  the  mail  coach,  in  which  he  had  previously  se- 
cured a  place  in  a  fictitious  name;  and  that  he  had  left  a 
note,  addressed  to  the  prosecutor,  with  his  clerk,  dated  on 
Saturday  the  7th  December,  and  stating  that  the  business 
respecting  Coutts'  Exchequer  bills  could  not  be  finished 
until  the  following  Monday.  This  note  he  had  desired 
might  not  be  delivered  till  the  Saturday.  It  appeared  also 
that,  for  some  time  before  he  absconded,  the  prisoner  had 
been  labouring  under  great  pecuniary  embarrassments,  and 
had  meditated  an  emigration  to  America;  and  that  about 
the  29th  of  November  he  had  applied  to  an  American 
broker  to  procure  for  him  American  stock  to  the  amount  of 
11,000/.,  and  stock  nearly  to  that  amount  was  accordingly 
bought  for  him,  and  paid  for  by  him,  on  the  Thursday,  the 
5th  of  December,  with  eleven  of  the  same  bank  notes  of 
1,000/.  each,  which  he  had  received  for  the  prosecutor's 
check  :  and  it  further  appeared,  that  several  others  of  the 
],000/.  notes  so  received  for  the  prosecutor's  check,  had 
been  paid  away  by  him  to  different  persons  on  his  own  ac- 
count. It  was  proved  also,  that  on  the  same  day,  Thurs- 
day the  5th  December,  he  paid  to  a  dealer  in  foreign  coin 
3001.  for  doubloons,  which  he  had  contracted  for  three  days 
before,  and  which  were  delivered  to  him  on  that  day. 
And  further,  that  he  left  his  country-house  at  Hackney 
early  on  the  same  morning,  in  a  stage  coach,  and  brought 
with  him  a  travelling  portmanteau  of  linen  and  a  drab  great 
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coal,  which  he  had  contrived  to  pack  up  without  the  know- 
ledge of  his  family ;  that  he  provided  himself  with  some 
stockings,  night-caps,  and  gloves,  at  a  hosier's  in  Thread- 
needle-street,  to  whom  he  said  that  he  was  going  out  of 
town  for  a  ^ew  days  ;  and  that,  after  having  procured  the 
foreign  coin  and  American  securities,  he  absconded  by  means 
of  the  Falmouth  mail.  When  the  route  which  he  had  taken 
was  discovered,  he  was  speedily  pursued  and  apprehended 
at  Falmouth,  as  he  was  about  to  get  on  board  a  packet  for 
Lisbon,  to  which  place  he  acknowledged  that  he  intended 
to  go  in  the  first  instance,  and  afterwards  take  an  opportu- 
nity of  getting  to  America.  On  being  told  the  charge  made 
against  him,  he  delivered  up  the  11,000/.  American  bank 
shares,  and  the  bag  of  doubloons. 

Upon  this  evidence  the  jury  found  the  prisoner  guilty  ; 
and  also,  that  he  received  the  check  of  22,200/.  from  Sir  T. 
Plumer  with  a  fraudulent  design  of  appropriating  a  part  of 
its  proceeds  to  his  own  use  :  but  the  case  was  reserved 
for  the  consideration  of  the  twelve  Judges. 

It  was  admitted  that  the  "  bank-notes"  which  the  indict- 
ment charged  the  prisoner  with  having  stolen,  were  the 
bank-notes  paid  to  him  by  Gosling  and  Co.  in  discharge 
of  the  prosecutor's  check  on  them  payable  to  him  for 
22,200/.,  and  that  the  "  bill  of  exchange"  and  the  "  warrant 
for  the  payment  of  money,"  also  charged  in  the  other 
counts  of  the  indictment  were  intended  to  be  a  description 
of  iliat  clicck. 

The  learned  counsel  who  argued  the  case  on  behalf 
of  the  prisoner,  after  first  taking  an  objection  that  the  check 
in  question  was  not  a  security  within  the  statute  2  Geo.  II. 
C.  25.  s.  3.  contended,  that  even  admitting  it  to  be  such  a 
security,  yet  it  was  not  stolen  by  the  prisoner  from  the  pro- 
secutor, as  the  prosecutor  gave  it  to  him  for  the  purpose  of  his 
receiving  the  money  for  it  at  the  bankers,  and  of  purchasing 
Exchequer  bills  with  it  to  the  amount ;  and  that  as  the  money 
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was  received  for  it  at  the  bankers,  and  Exchequer  bills  pur- 
chased with  part  of  its  proceeds,  the  prisoner  could  not  be 
charged  with  having  stolen  the  whole  proceeds  of  the  draft. 
With  respect  to  the  charge  contained  in  the  first  count  of 
the  indictment,  namely,  the  stealing  of  the  bank-notes, 
which  he  considered  to  be  the  principal  question  in  the  case, 
lie  contended  that  the  property  of  these  identical  notes  never 
was  vested  in  the  prosecutor  ;  that  they  were  received  in 
payment  of  the  check;  and  that  it  was  not  in  the  contempla- 
tion of  either  of  the  parties  that  they  should  be  brought 
back  by  the  prisoner  to  the  prosecutor.  That,  supposing  the 
notes  could  be  said  to  have  been  at  any  time  the  property  of  the 
prosecutor,  yet  that  he  clearly  had  parted  both  with  the  pos- 
session and  the  property  of  them  to  the  prisoner  ;  and  that 
in  none  of  the  cases  where  the  property  as  well  as  the  pos- 
session had  been  parted  with  by  the  owner,  as  in  Nicholson's 
case,  (//)  and  in  Coleman's  case,  (i)  and  other  cases,  it  had 
ever  been  holden,  that  a  misapplication  of  things  so  circum- 
stanced amounted  to  felony,  although  in  every  one  of  them 
it  was  found  by  the  jury  that  the  prisoner  had  obtained  the 
property  fraudulently.  And  he  argued  that  the  present  case 
was  exactly  analogous  to  cases  of  that  description. 

The  Judges  took  time  to  advise  upon  the  law  of  this  case, 
but  no  opinion  was  ever  publicly  pronounced.  The  pri- 
soner, however,  was  shortly  afterwards  liberated.  (A) 


Atkinson's 
case, 


The  principle   that   cases  of  this   description,  where  the 
The  prisoner     property  in  fact  passes  by  the  delivery  of  the  owner,  will 

wrote  a  letter  f.d\\  withiu  the  same  rule,  though  the  credit  may  have  been 
in  the  name  D  J 


(h)  Ante,  1057. 

(i)  Ante,  1059. 

(/c)  Walsh's  case,  2  Leach  1054, 
1082.  4  Taunt.  258,  284.  Though 
no  opinion  was  ever  publicly  pro- 
nounced, it  is  understood  that  the 
ease  was  argued  before  ten  of  the 
Judges  (two  being  absent  on  ac- 


count of  illness),  who  were  una- 
nimously of  opinion  that  the  facts 
did  not  amount  to  felony.  In  the 
same  year  a  statute  (the  52  Geo.  Ill* 
c.  63.)  was  passed,  which  relates 
particularly  to  frauds  and  embez- 
zlements by  brokers,  &c.  and  will 
be  noticed  in  a  subsequent  Chapter, 
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obtained  by  fraudulently  using  the  name  of  another  person,  (/)  of  another, 
was  further  acted  upon  in  the  following  case.     The  prisoner  JJIi*  re^ueST* 

was   indicted  for  stealing  two  bank-notes,  the  property  of  inS  l  l,,:iil  of 

W*ii-         t>  mi       ,.  ,,        ,,  .  money,  and 

illiam   Dunn.       I  he    tacts   were,   that  t!ie   prisoner  em-   obtained  the 

ployed  one  Dale,   to  whom  he  was  previously  unknown,  to   mou'.v  '»>• 

,  J  such  means: 

carry  a  letter  to  the  prosecutor,  and   told   him  to  say  to  the   held  that  the 

prosecutor  that   he  had  brought  the  letter  from  Mr.  Broad.  P[°Pert»'in 
*  3  the  money 

He  also  told  Dale  to  bring  the  answer  to  him  in   the  next   passed  by  the 
street,  where    he   would   wait  for  him.     Dale  carried  the   the owife" and 
letter  to  the  prosecutor,  to  whom  it  was  directed.     It   was  therefore  that 

t  ft-* 

written  in  the  name  of  a  Mr.  Broad,  who  was  a  friend  of  didnoi 
the  prosecutor's,  solicited  the  loan  of  three  pounds  for  a  "'j,olintto 
few  days,  and  desired  that  the  money  might  be  inclosed 
back  in  the  letter  immediately.  The  prosecutor,  upon  the 
receipt  of  this  letter,  sent  the  bank-notes  in  question,  inclosed 
ill  a  letter  directed  to  Broad,  which  he  delivered  to  Dale, 
who  delivered  it  to  the  prisoner  as  he  was  first  ordered. 
The  letter  sent  by  the  prisoner  to  the  prosecutor  was  alto- 
gether an  imposition.  It  was  objected  on  behalf  of  the 
prisoner  at  the  trial  that  this  was  no  felony,  because  the 
absolute  dominion  of  the  property  was  parted  with  by  the 
owner,  though  induced  thereto  by  means  of  a  false  and 
fraudulent  pretence.  And  the  prisoner  having  been  con- 
victed, the  case  was  submitted  to  the  consideration  of  the 
Judges  who  (with  the  exception  of  Buller,  J.  who  was  ab- 
sent) held  that  it  was  no  felony,  as  it  appeared  that  the  pro- 
perly was  intended  to  pass  by  the  delivery  of  the  owner,  (m) 

The  cases  which  have  been  thus  cited  abundantly  esta- 
blish the  proposition  first  laid  down,  that  where  the  pro- 
perty in  the  goods  taken  has  been  parted  with  by  the  owner, 
there  can  be  no  larceny. 


(/)  Ante,  1059,  1060.  also  said  that  the  Judges  considered 

(m)  Atkinson's  (James William)  this  case  as  within  the  statute  33 

case,  cor.  Le  Blanc,  J.     O.  B.  1799,  Hen.  VII  I.e.  1.  against  false  tokens; 

and  Mich.  T.  1799.     2  East.  P.  C.  which  particularly  speaks  of  coun- 

c.  16.  «.  104.  p.  673.,  where  it  is  terfeit  letters. 
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1).  livery,  Rut  if  the  owner  has  not  parted  with  the  property  in  the 

owner  does        goods,  but  only  with  the  jjossession  of  them,  the  question  of 

notpartwilh     larceny  still   remains  open;  and  will  depend  upon  the  fact, 

the  property,  l 

but  only  with    whether,  at    the  time  of  the   alleged  felonious  taking,  the 

llnhc^oocls''  owner  natI  Pai'te(l  with  the  possession  of  the  goods  in  such  a 
manner,  and  to  such  an  extent,  as  to  exclude  the  idea  of 
trespass.  For  if  the  owner  of  the  goods  parted  with  the 
possession  of  them  without  fraud  practised  by  the  taker, 
and  if,  after  the  owner  had  so  parted  with  the  possession  of 
them,  nothing  was  done  to  determine  the  privity  of  contract 
under  which  the  taker  had  the  possession  of  them  delivered 
to  him,  no  trespass,  and  therefore  no  larceny,  can  be  com- 
mitted by  their  conversion. 

Upon  the  subject  therefore  of  larceny,  where  the  owner 
or  person  authorized  to  dispose  of  the  goods  has  parted 
with  the  possession  of  them  by  delivery  to  the  party- 
accused,  the  enquiry  seems  to  resolve  itself  into  two 
heads  ;  first,  Whether  the  delivery  were  obtained  fraudu- 
lently with  intent  to  steal  the  goods:  and  if  the  delivery 
were  not  so  obtained,  then,  secondly,  Whether  the  privity  of 
contract  were  at  an  end  at  the  time  of  the  conversion  so  as 
to  amount  to  a  new  taking  and  trespass. 

Delivery,  I*  The  cases  in  which  it  has  appeared  that  the  delivery  of 

where  lthas      ^Q  „OQ([s   was   obtained  fraudulently,  and   with  intent  to 

been  obtained  n  #  . 

fraudulently,     steal   them,  consist  principally  of  transactions   usually  de- 

Btealthes'oods'  scr'De(^  D>  tne  term  swindling}  and  which  have  been  in  most 
instances  carried  on  by  the  common  arts  adopted  on  such 
occasions.  In  a  few,  however,  the  more  aggravated  pro- 
ceeding has  been  adopted  of  getting  fraudulent  possession  of 
the  goods  by  act  of  law. 

Hiarplrss  and        '^^e  Prisoncrs  Samuel  Greatrix  and  John  Sharpless  were 

Grcatrix's  convicted  of  larceny,  in  stealing  six  pair  of  silk  stockings, 

A  hosier  by  the  property  of  Owen   Hudson:    but,   a  doubt   arising  as 

the  desire  of  j0  ^jie  propriety  of  the  conviction,  the  judgment  was  respited, 

took  a  variety  and    the    question   referred  to  the  consideration  of  the 
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Judges  on   Use  following  case.     Greatrix,  in   the  character  of  silk  stock- 

of  servant   to    Sharpless,    left   a  note  at  the  shop  of  Mr.  |SS* i*°  J"** 

Hudson,  who  was  a  hosier  in   Bridge-street,  Westminster,  where  thepri- 

desiring  that  he  would  send  an  assortment  of  silk  stockings  StoJESaS 

to  his  master's  lodgings  at  tlie  Red-lamp  in  Queen-square,  "omeoftheni, 

i»r       ti      i  i  •  „     ...  aiI(l  srt  IIk-iii 

Mr.  Hudson  in  consequence  took  a  variety  of  silk  stockings  apartfrom  the 

according  to  the   direction.     Greatrix  opened  the  door  to  [cst:a,ul  l,,(J,,» 
#  _  r  baying  scut 

him,  and  introduced   him   into   a  parlour,  where  Sharpless  the  hosier  to 

was  sitting  in  a  dressing-gown,  his  hair  just  dressed,  and  an   more  ar«cle» 

unusual  quantity  of  powder  all  over  his  face.     Mr.  Hudson   decamped 

unfolded  his  wares,  and  Sharpless  looked  out  six  pair  of  stockings: 

silk    stockings,  the  price  of  which  Mr.   Hudson  told   him   this  was  hold- 

.  en  to  he  lar- 

was  fourteen  shillings  a  pair ;    and    he  then  desired  Mr.   ceny. 

Hudson  to  fetch  some  silk  pieces  for  breeches,  and  some  black 
silk  stockings  with  French  clocks.  Mr.  Hudson  hunir  the 
six  pair  of  stockings  which  Sharpless  had  looked  out,  on  the 
back  of  a  chair,  and  went  home  for  the  other  goods  ;  but  no 
positive  agreement  had  taken  place  respecting  the  stockings. 
During  Mr.  Hudson's  absence,  Sharpless  and  Greatrix  de- 
camped with  the  six  pair  of  stockings,  which  were  proved  to 
have  been  afterwards  pawned  by  Sharpless. 

The  Judges  were  of  opinion,  that  the  conviction  was 
right ;  for  the  whole  of  the  prisoner's  conduct  manifested  an 
original  and  preconcerted  design  to  obtain  a  tortious  pos- 
session of  the  property;  and  the  verdict  of  the  jury  im- 
ported, that  in  their  belief  the  evil  intention  preceded  the 
leaving  of  the  goods.  The  Judges  thought  also  that,  even 
independent  of  the  preconcerted  design  and  evil  intention, 
there  did  not  appear  to  be  a  sufficient  delivery  to  change  the 
possession  of  the  property,  (n) 

(0  Sharpless  and  Greatrix  (case  Judges,  where  a  man  ordered  a  pair 

of),  0.  B.   1772.     1   Leach  93.     2  of  candlesticks  from  a  silversmith 

East.  P.  C.  c.   16.   s.  105.  p.  675.  to  he  sent  to  his  Lodgings,  whither 

In  the  debate  on  Semples  case,  (2  they  were  sent  accordingly,  with  a 

East.  P.  C.  c.  16.  s.   112.  p.  692,  bill  of  parcels  by  a  servant;  and 

693,)a  case  was  mentioned  as  having  the  prisoner  contriving  to  scud  the 

been  determined  very  lately  by  the  servant  back,  under  some  pretence, 
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Wilkins'scase.       The  prisoner,  John  Wilkins,  was  indicted  for  stealing  a 
owner  of6        great  many    pair   of  stockings,    the   property  of  William 

goods  sent        Wayte.     The  following-  were  the  facts  of  the  case.     The 

them  by  his 

servanttobe     prosecutor,  Mr.  Wayte,  who  was  a  hatter  and  hosier  near 

delivered  to      {Me  Havmarket,  delivered  two  parcels,  containing  the  goods 
A.,  and  the  ■'  ^  r  .  .         . 

prisoner  frau-  mentioned  in  the  indictment,   to  his   apprentice,  with  direc- 

cured'tiVde-      tionS  t0  Carr>'  tllPm  to    t!lG  ,10U5e  °f  Mr*  ^catn5    a  nosier>    »" 
Jiverj  of  them  Milk-street,  Cheapside.     As  the  apprentice  was  going  up 

pretending  to  -Ludgate-hill,  with  the  parcels   under  his  arm,  he   was  met 

be  A.,  it  was      by  the  prisoner  at  the  bar,  who  asked   him  where  he   was 
holden  to  be  r_  .  .  .  _,       __ 

larceny.  going?    io    which    the   apprentice    answered,    "    io    Mr. 

"  Heath's."  The  prisoner,  producing  a  small  parcel,  re- 
plied, "  1  know  your  master,  and  1  owe  him  for  those 
"  parcels.  I  was  going  for  them  to  your  shop;  therefore 
u  do  you  give  me  your  parcels,  and  take  this  back  to  your 
u  master.  There  is  a  letter  inside,  and  it  must  be  imme- 
"  diately  forwarded  to  Mr.  Brown."  The  apprentice  ac- 
cordingly consented  to  the  proposed  exchange,  and  delivered 
the  two  parcels  to  the  prisoner,  and  the  prisoner  delivered 
his  parcel  to  the  apprentice.  The  prisoner,  having  effected 
this  exchange,  endeavoured  to  separate  himself  from  the 
apprentice;  but  his  manner  created  a  slight  degree  of  sus- 
picion in  the  apprentice's  mind,  who,  to  satisfy  his  doubts, 
ran  after  the  prisoner,  and  asked  him  if  he  was  the  Mr. 
Heath  to  whose  house  he  was  conveying  the  parcels  ?  The 
prisoner  replied,  that  he  was  Mr.  Heath  ;  and  desired  the 
apprentice  to  make  haste  home  with  the  other  parcel.  The 
parcel  which  was  delivered  by  the  prisoner  contained  a  col- 
lection of  old  rags  of  no  value;  and   he  was  not  the  Mr. 


kept  the  goods;  and  it  was  ruled  to 
be  felony,  although  they  were  deli- 
vered with  the  bill  of  parcels  ;  such 
delivery  being  made  under  an  ex- 
pectation by  the  owner  of  being 
paid  the  money  ;  for  the  jury  found 
that  it  was  a  pretence  to  purchase 
with  intent  to  steal.  Mr.  East, 
however,  remarks  upon  this  case, 


that  it  must  be  understood  that 
the  prisoner  ran  away  with  the 
goods,  or  did  some  other  act  to  de- 
note an  intention  of  withdrawing1 
himself  from  any  account  of  them  ; 
and  that  no  credit  was  intended  to 
be  given  him  :  but  that  it  was 
meant  as  a  sale  for  ready  money 
only,    2  East.  P.  C.  ibid,  note  {a}. 
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Heath  he  pretended  to  be.  The  jury  were  of  opinion  that 
the  prisoner,  by  falsely  pretending  that  he  was  going  to  the 
house  of  the  prosecutor  for  Mr.  Heath's  parcels  had  con- 
trived to  make  this  exchange  of  parcels  with  an  intent 
wrongfully  to  obtain  and  convert  to  his  own  use  the  goods 
mentioned  in  the  indictment;  and  therefore  they  found  him 
guilty.  The  court,  however,  being  doubtful  whether,  under 
all  the  circumstances,  the  crime  amounted  to  felony,  the 
judgment  was  respited,  and  the  case  referred  to  the  consi- 
deration of  the  twelve  Judges,  who  were  unanimously  of 
opinion  that  the  conviction  was  right.  The  learned  Judge 
(Gould,  J.)  who  delivered  their  opinion,  said,  that  it  ap- 
peared to  him  that  the  prisoner's  having  obtained  these  goods 
fraudulently  from  the  apprentice  was  just  the  same  as  if 
he  had  obtained  them  from  the  actual  possession  of  the 
master,  (o) 

The  prisoner,  Robert  Hench,  was  indicted  for  stealing  a  Hench's  case, 
chest  and  fifty-nine  pounds  weight  of  tea,  which,  in  one  count  obtaining  a 

of  the  indictment,  were  stated  as   the   property  of  James  chest  of  tea 

r      r       J  from  the  India 

Layton  and  W.  J.  Thompson ;  and,  in   another  count,  as  House,tbough 

the  property  of  the  East  India  Company.     The  facts  were,  JjLJJ^!^ 
that  Messrs.  Layton  and  Co.,  who  were  tea  brokers,  had  and  permit, 
purchased   the  chest  of  tea  in  question,  No.  7100,  at  the  iarcen).. 
East  India  House,  but  had  not  taken  it  away,  when  the  pri- 
soner, who  was  in  no  way  employed  by  them,  went  thither, 
and,  going  up  to  the  place  where  the  request  papers  were 
kept,  selected  one  of  them,  and  then  proceeded,  with  the 
paper  in  his  hand,  as  if  to  look  for  a  chest  of  tea  corre- 
sponding with  the   number  on  the  paper.     The  servant  in 
the  India  House    who  had   the  care  of  the  request  papers, 
seeing  him  so  engaged,  went  up  to  him,  took  the  paper  which 
was  in   his  hand,  and,   seeing   the  number  7100    upon   it, 
pointed  to  a  chest  with  a  corresponding  number,  and  9aid 
that  was  the  chest  he  wanted  ;  and  then  returned  the  paper 

(o)  Wilkins's  case,  0.  B.  17S9,  1       101.  p.  G73. 
Leach  520.     2  East.  P.  C.  c.  16.  s. 
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to  him,  in  order  that  he  might  go  to  the  permit  office, 
and  get  a  permit.  The  prisoner  then  went  to  the  permit 
oilice,  and  shortly  afterwards  returned  with  a  permit  to  the 
India  House,  where  the  same  servant  who  had  the  care  of 
the  request  papers  received  the  permit  from  him,  and  asked 
him  whose  partner  he  was  ;  and,  upon  his  answering  "  No- 
ton's,"  returned  the  permit  to  him  again,  and  entered  the 
name  of  Noton  in  the  book.  The  prisoner  then  took  away 
the  chest  of  tea.  Upon  this  evidence  the  jury  found  the 
prisoner  guilty  ;  when  an  objection  was  taken  by  his  counsel, 
that,  as  the  possession  of  the  property  was  obtained  by  a  re- 
gular request  note  and  permit,  the  offence  could  only  be 
considered  as  a  misdemeanor ;  and  the  court  reserved  the 
point  for  the  consideration  of  the  twelve  Judges.  But  they 
were  clearly  of  opinion,  that  the  offence  amounted  to  fe- 
lony, (p) 

Aickles's  case.       The  prisoner,  John  Henry  Aickles,  was  indicted  for  steal- 

The  prisoner     .  M1 

agreed  with      ing  a  bill  ot  exchange  ot  the  value  of  a  hundred   pounds, 

toeJ525£tar  the  ProPerty  of  Samuel  Edwards.  The  following  facts  ap- 
Lillofex-  peared  in  evidence.  Mr.  Edwards,  wishing  to  get  his  own 
him" uidthe     llote  °^  na,ul   discounted,  had   made  application  to  several 

bill  was  deli-    persons  in  the  discounting  line  of  business  for  that  purpose. 

vered  into  the    .    c        ,  P,  ,    ,,  . 

prisoner's         A  *ew  daJ8  afterwards  the  prisoner,  a  total  stranger  to  Mr. 

hands.  The  Edwards,  left  an  address  at  his  lodgings  while  he  was  from 
prisoner  then  °     ° 

said,  that  if  home,  "Mr.  II.  No.  21,  Great  Pulteney-street,  from  six 
tor wouldU"     "  to  seven  m  tne  evening,  or  from  eleven  till  twelve  in  the 

come  to  his      "  morning."     In  consequence  of  this  address,  Mr.  Edwards 

wouldeive  tne  next  morn'no  ca^ed  upon  the  prisoner  in  Pulteney- 
him  the  cash,  street;  and  a  conversation  upon  the  subject  of  money  trans- 
tor  did  not  go  act'ons  to°k  place  between  them,  when  the  prisoner  told 
himself,  but     Mr.    Edwards  that  he   was  in  the  discounting   line,   and 

sent  his  clerk 

whom  he  de-'  would,  whenever  he  chose,  discount  a  bill  for  him  at   the 

sired  not  to  usuai  premium  of  two  and  a  half  per  cent,  agency,  provided 

the  prisoner  it  was  drawn  upon  and  accepted   by   a  person   of  known 

themoneyf0*  cretlit  anJ  resPonsibility-     About  three  weeks  after   this  in- 

(j>)  Bench's  case,  0.  B.  Oct.  IS  10,  Hil.  T.  1811,  MS. 
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terview,  Mr.  Edwards  again  called  upon  the  prisoner ;   but  The  prisoner 

.  ,  contrived  to 

not  finding  him  at  home,  he  sent  his  clerk  the  next  day,  to  getawaj  from 

enquire  whether  he  would  discount  a   bill  of  one   hundred  ';"'  J'1 !«*  w!tU 
t-  tli<-  hill,  and 

pounds,  accepted  by  Mr.  Wells,  of  Cornhill,  and  to  request  without  pay- 
that  he  would  call  in  the  city,  that  he  might  be  fully  satisfied  J^'andthis 
of  its  validity.     The  prisoner  returned  with  the  clerk  to  washolden  to 
the  house  of  Mr.  Wells,  in  Cornhill;  where  he  was  shewn  thejurj  find- 

into  a  room  to  Mr.  Edwards,  who  asked  him  the  terms  upon  inganrec 

'  *  ceried  design 

which  he  would  discount  a  bill  for  one  hundred  pounds,  by  the  prisoner 
provided  he  approved  of  it.     The  prisoner  answered,  that  \^^8  pe0J 

he  would  do  it  for  two  and  a  half  per  cent,  agency,  exclusive  session  with 

*  ,1      i        i  •  .  c  ,1  T\r        r    i  i  intent  to  steal 

of  the  legal  interest  for  two  months.     Mr.   Edward-,  imme-   lU 

diately  delivered  the  bill  described  in   the  indictment  into 
the  hands  of  the  prisoner,  and  referred  him  to  Mr.  Wells, 
the  acceptor  of  it,  who  was  then  present,  to  satisfy  himself 
that  it  was  a  genuine  acceptance.     Mr.  Wells  said,  that  the 
acceptance  was  his  hand-writing.     The  prisoner  then  told 
Mr.  Edwards,  that  if  he  would  go  with  him  to  Pulteney- 
street,  he  would  give  him  the  cash ;  to  which  Mr.  Edwards 
replied,  that  he  could  not  conveniently  go  himself,  but  that 
his  clerk  should   attend  him,  and  pay  him  the  twenty-five 
shillings  agency,  and  the  discount,  on  receiving  the  hundred 
pounds.     As  the  prisoner  and  the  clerk  departed,  Mr.  Ed- 
wards whispered  the  clerk  not  to  leave  the  prisoner  without 
receiving  the  money,  nor  to  lose  sight  of  him  ;  and  pro- 
mised to  follow  them  in  half  an  hour.     The   prisoner   and 
the  clerk  accordingly  proceeded  together  to  the   prisoner's 
lodgings  in  Pulteney-street.     When  they  arrived,  the  pri- 
soner shewed  the  clerk  into  the  parlour,  and  desired  him  to 
wait  while  he  fetched  the  money ;  saying,  that  it   was  only 
about  three  streets  off,  and  that  he  should  be  back  again  in 
a  quarter  of  an   hour.     The  clerk,  however,  followed  bun 
down  Pulteney-street ;  but,  having  lost  sight  of  him  as  he 
turned  the  corner  of  another  street,  walked  backwards  and 
forwards  in  the  street  for  a  length  of  time,  in  hope  of  seeing 
him  return.     The  prisoner  did  not  come  back  again  ;  and 
the  clerk,  being  joined  by  Mr.  Edwards,  went  again  to 
prisoner's  lodgings,  and  both  of  them  wnited  there   th 
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nights,  in  the  vain  expectation  of  the  prisoner's  return.  A 
few  days  afterwards  he  was  taken,  and  upon  his  apprehen- 
sion expressed  his  sorrow  for  what  had  happened,  made 
several  apologies  for  his  misconduct,  and  promised  to  re- 
turn the  bill. 


It  was  objected  by  the  prisoner's  counsel,  that  these  facts 
did  not  amount  to  felony.  But  the  court  left  the  case  with 
the  jury  to  consider,  first,  Whether  they  thought  that  the 
prisoner  had  a  preconcerted  design  to  get  the  note  into  his 
possession  with  an  intent  to  steal  it ;  and,  secondly,  Whe- 
ther the  prosecutor  intended  to  part  with  the  note  to  the 
prisoner  without  having-  the  money  paid  before  he  parted 
with  it?  The  jury  found  the  affirmative  of  the  first,  and 
the  negative  of  the  second  question  ;  and  concluded  that  the 
prisoner  was  therefore  guilty.  And  this  conviction  was 
holden  right,  upon  reference  to  all  the  Judges,  (q) 

Oliver's  case.         The  prisoner  was  indicted  for  stealing  bank-notes  to  the 
Offered  uTac-    amoun<  of  thirty-five  pounds,  the  property  of  William  Smith, 

commodate      under  the  following  circumstances.     The  prisoner,  being  in 

the  prosecutor  .  c  ...        „      .,  . 

by  giving  him  possession  ot  a  quantity  ot  gold  coin,  went  into  a  room  in 

gold  for  bank-  a  public-house,   in  the  neighbourhood  of  Newcastle-upon- 

notes,  upon  *  ° 

which  the  pro-    lyne,  when  the  prosecutor,  who  was  a  gentleman  s  servant, 

secutor  put      an(j  wj10  jmj  aDout  jnm  notes,  beloiiffina-  to  his  master,  to  a 


down  a  num- 


,     wv..w..5..i6    w   mo   ...oo^., 


ber  of  bank-  considerable  amount,  happened  to  come  into  the  same  room. 
nurnoseof  G     Soon  afterwards  the  prisoner  took  an  occasion  to  make  a 

their  being  so  display  of  his  gold,  when  a  conversation  respecting  it  en- 
exchanged.  ,  .               i-ii                            i 
The  prisoner  sueo-  between  him  and  the  prosecutor;  the  prosecutor  ex- 
took  up  the  pressing  a  wish  that  the  prisoner  would  oblige  him  by  letting 
notes  and  .                                         .                                                    .     ., 
made  away  him  have  some  gold  in  exchange  for  notes  and  silver,  not  at 

Y  ath*m"  s  an  advanced  price,  but  at  its  legal  currency.  The  prisoner 
holden  to  be  stated,  that  if  it  would  be  any  accommodation  to  the  prose- 
iury  believed    cutor,  and  the  prosecutor  would  do  him  the  same  kindness 

that  the  pn-      on  a  future  occasion,  he  would  let  him  have  some  gold  for 

soner  intend- 

(q)  Aickles's  case,  0.  B.  1784,  1       106.  p.  675. 
Leach  294.     8  East.  P.  C.  c.  16.  s. 
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his  notes  and  silver;  and  the  exchange  took  place  to  a  small  '''  to  run 

i  -f  •  lit 

amount.     The  prisoner  then  observed,   that  if  it  would  be  a  • 

of  any  material  service  to  the  prosecutor,  he  would  procure  [  ™ 

him  a  considerable  further  quantity  of  gold,  if  the  prosecutor 
would  lay  down  notes  to  the  amount.     Upon  this  the  pro-  j- 
cutor  put  down  thirty-five  pounds,  in  bank-notes,  for  the  pur- 
pose of  receiving  back  their  amount  in  gold ;  and  the  pri- 
soner took  them  up,  and  went  out  of  the  house  with  them, 
promising  to  return  immediately  with  the  gold.     The  pri- 
soner did  not  return:  and  the  prosecutor  never  saw  him 
again  tili  he  was  apprehended.     Upon  these  facts,  Wood,  B. 
held,  that  the  case  clearly  amounted  to  larceny,  if  the  jury  be- 
lieved that  the  intention  of  the  prisoner  was  to  run  away  v. 
the  notes,  and  never  to  return  with  the  gold;  and  that  whe- 
ther the  prisoner  had,  at  the  time,  the  animus  furandi,  was 
the  sole  point  upon  which  the  question  turned  ;  for  if  the 
prisoner  had,  at  the  time,  the  animus  furandi,  all  that  had 
been  said,  respecting  the  property  having  been  parted  with 
by  the  delivery,  was  without  foundation,  as  the  property,  in 
truth,   had  never   been   parted   with  at  all.     The  learned 
Judge   further  said,   that  a  parting  with  the  property  in 
goods  could  only  be  effected  by  contract,  which  required 
the  assent  of  two  minds;  but  that  in  this  case  there  was  not 
the  assent  of  the  mind,  either  of  the  prosecutor,  or  of  the 
prisoner;  the  prosecutor  only  meaning    to   part   with   his 
notes  on  the  faith  of  having  the  gold  in  return  ;  and  the  pri- 
soner never  meaning  to  barter,  but  to  steal,  (r) 

So  where  it  appeared  that  the  prisoners  decoyed  the  pro- 
secutor into  a  public-house,  and  there  introduced  the  play  of 
cutting  cards;  and  that  one  of  them  prevailed  upon  the  pro- 
secutor (who  did  not  play  on  his  own  account)  to  cut  the 
cards  for  him:  and  then,  under  pretence  that  the  prosecutor 
had  cut  the  cards  for  himself,  and  had  lost,  another  ol 

(r)  Oliver's  case,  cor.  Wood,  E.  Walsh's  case.      4   Taunt.   81 
Northumberland  Sam.  Ass.    1811,      Leach  1072. 
cited    by     Gurncy,     arguend.    in 
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swept  his  money  off  the  table,  and  went  away  with  it : 
it  was  considered  to  be  one  of  those  cases  which  should 
be  leit  to  the  jury  to  determine  quo  animo  the  money  was 
obtained,  and  which  would  be  felony,  in  case  they  should 
find  that  the  money  was  obtained  upon  a  preconcerted  plan 
to  steal  it.  (s) 

In  some  of  the  cases  of  this  description  the  delivery  of  the 
goods  taken  has  been  only  by  way  of  pledge,  or  security ; 
but  the  same  doctrine  will  apply  if  such  delivery  were 
obtained  fraudulently,  and  with  intent  to  steal.  This  will 
appear  from  the  following  case,  where  the  fraud  prac- 
tised was  of  the  kind  commonly  described  by  the  term  ring* 
dropping. 

Patch's  case.  The  prisoner,  John  Patch,  was  indicted  for  stealing  a  sil- 
T lie  prisoner,  r  .  i 

with  someac-    ver  watch,  steel  chain,  &c.  two  pieces  of  foreign  coin,  and 

bffmcom-       seven  shillings  in  money,  the  property  of  Jos.  Bunstead. 

pany  with  the    The  evidence  of  the  prosecutor  was  that  the  prisoner  and 

jiretendcTio     two  other  persons,  who  made  their  escape,  had  joined  him 

iind  avaluable  in  the  street;  and  that,  after  walking  a  short  space  with  him, 
ring.     The  b  I  J 

prosecutor        one  °f  them  stooped  down  and  picked  up  a  purse,  which, 

was  to  have  a     Up0n  inspection,  was  found   to  contain  a  ring,  and  a  receipt 

share  ot  the  .  . 

pretended  va-    for  147/,  purporting  to  be  the  receipt  of  a  jeweller  for  "  a 

was  prevailed**  ricJl  brilliant  diamond  ring,"  The  prisoner  proposed  that 
upon  to  de-  they  should  go  into  some  public-house  to  consider  in  what 
watch, &c.and  manner  their  respective  portions  of  this  prize  should  be  di- 

to  take  the  vided,  and  they  went  accordingly.  Various  modes  of  dis- 
ring  until  his      ,   ..     ±.  ,  ,..,,. 

share  of  the       tribution  were  then  suggested  :  and,  at  length,  the  prisoner 

value  should  asked  the  prosecutor  if  he  would  take  the  ring-,  and  deposit 
be  paid.     The  r  . 

accomplices  his  money  and  his  watch  as  a  security  to  return  it  upon  re- 
of  the  prisoner 

0)  Horner  and  others  (case  of),  it  would  have  been  considered  as 

1  Leach  270.    Cald.  295.  S.  C.   The  making;  an  essential  difference,   if 

case  was  one  of  an   application  to  the  prosecutor  had   been  playing 

the  court  of  Kings  Bench,   to  bail  himself  at  the  time,  and  had  parted 

1  lie  prisoners,  on  the  ground   that  with  his  money  under  the  idea  that 

the  charge  against  them  amounted  it  had  been  fairly  won.   See  Nichol- 

only  to  a  miadaneunor.     Probably  son's  case,  ante,  1057. 
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ceiving  his  portion  of  its  value.     The  prosecutor  asscntrd  to  made  off  with 

this  proposal ;  and  signed  a  written  agreement,   dictated  bv  1'" 

the  prisoner,  to  the  effect  that  when  the  prisoner,  or  either  '  '  -  proved  t<> 

of  the  other  two  men,  returned  the  watch  and  money,  and  |ue  on 

seventy   pounds,   he   would  re-deliver    to   them  the  purse  len»h'"imj 

and  the  ring.     The  prosecutor  then   laid    the   watch   and  the  jury  to  «t 

money,  mentioned  in  the  indictment,  upon  the  table,  and  re-  "'" '"" T  r 

ceived  the  ring.     After   which  the  prisoner  beckoned  the  a  precon- 

prosecutor  out  of  the  room,  upon  a  pretence  of  speaking  to  c2^  l' '''"  l" 

him  in  private  ;  and  during  this  interval  the  other  two  men  watch,  &c.  •. 

went  off  with  the  property.     The  abrupt  manner  in  which  SOnerwas  " 

they  went  away  made  the  prosecutor  conceive  that  he  had  iunn^  a11''1)- 
been  defrauded ;  but  the  prisoner  told  him  not  to  be  uneasy, 
for  he  knew  the  two  men  very  well,  and  would  take  care 
that  he  should  have  his  money  and  watch  again.  The  pro- 
secutor, however,  secured  the  prisoner,  who  then  made  pro- 
posals to  him  to  make  the  matter  up.  The  ring  was  valued 
at  ten  shillings. 

Upon  these  facts  it  was  objected  on  behalf  of  the  prisoner, 
that,  as  the  prosecutor  had  parted  voluntarily  with  his  pro- 
perty, it  was  a  fraud  only,  and  not  a  felony.  But  the  court 
referred  it  to  the  jury  to  consider  whether  the  whole  trans- 
action was  not  an  artful  and  preconcerted  scheme,  in  the 
three  men,  feloniously  to  obtain  the  prosecutor's  watch  and 
money ;  and  whether  the  prisoner  and  the  other  two  men 
were  not  all  in  concert  together  to  procure,  by  such  a  pre- 
text, any  man's  money  whom  they  might  meet,  and  to  em- 
bezzle it;  or,  in  other  words,  to  steal  it.  And  the  jury 
found  the  prisoner  guilty.  (/) 

(0  Patch's  case,  O.B.  1782,  cor.  was  obtained  by  fraud,  and  the  pro- 
Could,  J.  Perryn,  B.  and  Duller,  J.  perty  not  altered;  for  the  proie* 
1  Leach  238.  2  East.  P.C.  c.  16.  s.  cntor  was  to  have  it  again;  and 
107.  p.  678.  It  appears  that  the  that,  therefore,  it  was  not  like  the 
court  proceeded  upon  the  authority  case  of  goods  sold  on  credit,  where 
of  Pear's  case  (post.  1081).  Audit  the  buyer  means  immediate!)  t<> 
is  stated  that  their  opinion  was  convert  them  into  money,  and  ii 
founded  ou  this,  that  the  possession  not  able,  nor  intends  to  pa]   tor 

3  z  2 
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Moon's  case.         The  prisoner,  Humphrey  Moore,  was  indicted  for  stealing 
Where  the  pri-   .  .  ,  ,        ,  .  _ '     , 

■oner  induced  twenty  guineas  and  tour  doubloons,   the  property  ot  John 

the  prosecutor  Field.     The  prosecutor  was  walking:  along  the  street,  when 
to  deliver  .r  .  . 

twenty  gui-       a  stranger  joined  company  with  him;  and,  after  walking  a 

!i?>?,V!n<    °Uu     little  way  in   conversation  together,  the  stranger  suddenly 
doubloons,  by  J  o  i  o  i 

way  of  pledge    stopped,  and  picked  up  a  purse  which  was  lying  at  a  door, 
feit jewel  pre-  After  tnev  had  proceeded  about  forty  yards,  the  stranger 

tended  to  be      proposed  that  they  should  go  and  drink  a  pot  of  porter,  and 

found,  with  in-    '       l     ,  ,         .      .       .   ,      ,  ™,  l  l 

tent  to  steal     see   what  they  had  picked   up.     \Llie  prosecutor  was  per- 

the  money,  it    suaded  to  comply  ;  and  they  accordingly  went  into  a  private 

was  holden  io  .  *     .  J  B  J  r 

be  larceny.        room,   in   an   adjacent    public-house,    where   the   stranger 

pulled  out  the  purse,  and  from  one  end  of  it  produced  a 
receipt,  signed  W.  Smith,  for  L2\0l.  "  for  one  brilliant  dia- 
"  mond  cluster  ring,"  and  from  the  other  end  he  pulled  out 
the  ring  itself.  A  conversation  then  ensued  upon  the  subject 
of  their  good  fortune,  during  which  the  prisoner  entered  the 
room;  when  the  ring  was  shewn  to  him  ;  and,  after  praising 
the  beauty  of  its  lustre,  he  offered  to  settle  the  division  of 
its  value.  The  stranger  lamented  that  he  had  no  money 
about  him,  upon  which  the  prisoner  asked  the  prosecutor  if 
he  had  any.  The  prosecutor  replied  that  he  had  forty  or 
fifty  pounds  at  home,  and  the  prisoner  said  that  such  a  sum 
would  just  do.  They  all  three  then  went  to  the  prosecutor's 
lodgings  at  Chelsea,  where  the  prosecutor  got  the  money  ; 
and  they  then  went  to  a  public-house  in  the  neighbourhood, 
where  the  prosecutor  put  down  twenty  guineas  and  four 
doubloons,  which  the  stranger,  in  the  presence  of  the  pri- 
soner, took  up,  and  in  return  gave  the  prosecutor  the  ring ; 
desiring  that  he  would  meet  him  at  the  same  place,  on  the 
next  morning  at  nine  o'clock,  and  promising  that  he  would 
then  return  to  him  the  twenty  guineas  and  the  four  doub- 
loons, and  also  give  him  one  hundred  guineas  for  his  share 
of  the  ring.  It  was  also  appointed  that  the  prisoner  should 
be  there,  and  agreed  that  the  prosecutor  and  the  stranger 
should  give  him  a  guinea  each  for  his  trouble.     The  pri- 

tbeni;  for  there  the  buyer  gets  the      consent  of  the  owner.    2  East.  P.  C. 
absolute  properly  by  the  act  and      c.  16.  s.  107.  p.  G79. 
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soner  and  the  stranger  went  away  together.  The  prosecu- 
tor attended  the  next  morning  pursuant  to  the  appointment, 
but  neither  of  the  other  parties  came.  The  ring  was  of  a 
very  trifling-  value. 

It  was  left  with  the  jury  to  consider,   upon  these  fact--, 
whether  the  prisoner  and  the  stranger  were  not  confederated 
together,  for  the  purpose  of  obtaining  money,  on  pretence 
of  sharing  the  value  of  the  ring,  and  whether  he  had  not 
aided  and  assisted  the  stranger  to  obtain  the  money  by  the 
means   which  were  used  for  that   purpose.      And  the  jury 
being  of  opinion   he  was  so  confederated  with  the  stranger, 
and   aiding   and   assisting  him,  found  the  prisoner  guilty, 
subject  to   the  opinion    of  the  Judges  whether  the   offence 
amounted  to  felony.     The  case  being  submitted  to   their 
consideration;  and  eleven  of  them  being  present,  the  majo- 
rity (nine  of  them)  were  of  opinion  that  the  guineas  and  the 
doubloons  were  deposited  in  the  nature  of  a  pledge,  and  not 
as  a  loan;  so  that,  though  the  possession   was  parted  with, 
the  property  was  not  ;  (more  especially  as  to  the  doubloons, 
which  the  prosecutor  clearly  understood  were  to  be  returned 
the  next  day  in  specie)  and  therefore  as  the  prisoner  had  ob- 
tained them  with  a  fraudulent  intent  to  apply  them  to  his 
own  use,  the   offence  became  felony,  from  the  intention  with 
which  he  gained  the  possession.     And  they  also  held  that,  as 
the  prisoner  and  his  companion  were  acting  in  concert  toge- 
ther, they   were  equally   guilty.     The  other   two   Judges 
thought  that  the  doubloons  were  to  be  considered  as  money, 
and  that  the  whole  was  a  loan  on  the  security  of  the  ring, 
which   the  prosecutor  believed  to  be  of  much  greater  value 
than  the  money  he  advanced  upon  it,  and   that  therefore  he 
had  voluntarily  parted  with  the  property  as  well  as  the  pos- 
session.    And  they  said  that  when  money  was  delivered  by 
a  man  on  such  an  occasion,  it  was  not  in  his  contemplation 
to  have  the  same  identical  money  back  again.  (0 

(0  Moore's  case,  O.  B.  April  Ses-      P.  C.  c.  16.  s.    107.  \\   679.      Iu 
tious,  17S4.    1  Leach  3U,    2  East.     Marsh's case,0.  B.Octobcr  S«»tiou», 
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Watson's  case.       The  prisoner,  John  Watson,   was  indicted  for  stealing 
The  prisoner  r  3 

induced  a  per-  several  bank-notes  of  the  value  of  100/.,  the  property  of  John 

sonto  deliver    Snijt,     jn  hjs  dwelling-house,  against  the  statute  12  Ann. 

hank-notes  to  &  '      ^ 

him, by  the       c.  7.     The  facts  were  these:  Mary  Smith,  the  prosecutor's 

rfrwBfo/and  w^eJ  stated,  that  as  she  was  going  along-  the  street  the  pri- 

upon  tin- usual  soner  stooped    down,   picked  up  a  small  parcel,   and  said 

tnatthe notes  that  he  had  got  a  prize:   upon  which  she  cried,  "  Halves,'* 

should  be  re-  antj  saij  jt  vvas  usuai  (0  ojve  half  of  what  was  found.     They 

the  value  of      went  together  into  St.  James's  Park,  where  they  examined 
i'!i '     ii i  id    *ne  Parcel  m  the  presence  of  another  man,  (who  appeared 
to  be  larceny,  to  be  an  accomplice  of  the  prisoner's,)  and  found  in  it  a 
locket  with  a  large   stone,  and  a  paper  purporting  to  be  the 
receipt  of  a  jeweller  for  250/.  for  a  diamond  locket.      The 
prisoner  said  his  name  was  Smith,  that  he  was  the  captain  of 
a  ship,   and  that  he  would  go  to  a  friend's  house,  where  his 
cargo  was,  and  bring   100/.  towards  paying  the  witness  her 
share.     He  went  accordingly,  was  absent  about  fifteen   mi- 
nutes, and  when  he  returned,  he  said  that  his  friend  was  not 
at  home.     After  some  further  proposals  respecting  the  dis- 
posal of  the  locket,  it   was  at  length  agreed  between  them, 
that  the  locket  should  be  left  in  the  custody  of  the  witness, 
and  that  she  should  deposit  100/.  in  the  prisoner's  hands 
as  a  security  to  return  him  the  locket  the  next  morning  ;  at 
which  time  she  was  to  receive  from  him  half  the  value  of  the 
locket,  as  mentioned  in  the  receipt  found  ;  and  she  was  to 
have  the   100/.  deposited  in  the  prisoner's  hands,  as  such 
security  as  aforesaid,  returned   back.     They  then  went  to 
the  witness's  house,  where  she  procured  bank-notes  to  the 
amount  of  100/.  and  laid  them  on    the   table,   and  the   pri- 
soner took  up  the  bank-notes,  said  that  they  were  right,  and 
that  he  would  call  the  next  morning  and  settle  the  whole, 
lie  then  delivered  up  the  locket,  went  off  with  the  notes, 

1784,     1     Leach  345.     a    similar  any  distinction  between  them,  the 

question  was  reserved;  and  after-  Judges  had  declared  their  opinion 

wards  the  prisoner  was  informed  that  the  taking  amounted  to  a  felo- 

that  as  his  case  was  exactly  similar  nious  taking :  and  the  prisoner  was 

to  that  of  Moore,  and  no  ground  sentenced    to    he  transported  for 

either  inlaw,  or  in  fact,  for  making  fourteen  years. 
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and  never  returned  again.      The   locket   was  only  of  the 
value  of  five  shillings  and   sixpence. 

Upon  this  evidence  the  prisoner  was  convicted  of  the 
simple  felony,  in  stealing  the  notes  :  but  a  case  was  re- 
served for  the  opinion  of  the  Judges  upon  the  objection 
that  this  was  only  a  fraud,  and  not  a  felony.  All  the 
Judges  held  the  conviction  proper,  (u) 

The  following  is  a  case  which,  upon  its  being  submitted  Pear's  case. 

to  the  consideration  of  the  Judges,  underwent  a  great  deal  Toe  prisoner 

.  °     7  &  hired  a  horse 

of  discussion.     The  prisoner,  John  Pear,  was  indicted  for  onthepre- 

stealing  a  black  mare,  the  property  of  Samuel  Finch.     It  J8BCe«ft«k- 
°  r     '       J  mg  a  journey, 

appeared  in  evidence,  that  the  prosecutor  was  the  keeper  of  and  almost 

a  livery  stable  in  the  Borough,  and  that  the  prisoner  on  the  afterwards  ' 

2d  of  July  1779,  hired  the  mare  of  him,  for  the  day,  to  go  soId  il-    Th« 

to  Sutton  in  Surrey,  and  back  again  ;  and,  upon  being  asked  that  it  was" 

where  he  lived,  said  that  he  lodged  at  No.  25  in  King-  hircdwit".  the 

°  &     intention  ot 

street,  and  that  he  should  return  about  eight  o'clock  in  the  stealing  it, 

evening.     He  did  not  return  as  he  had  promised  ;  in  conse-  JSrisone^eiriJ 

quence  of  which   the  prosecutor  went  next  day  to  enquire  ty  of  larceny. 

for  him  according  to  the  direction  he  had  given,  but  could  diet  was  ap_ 

not  find  any  such  person.   It  turned  out  that  the  prisoner  sold  Provctl  ?f  by 
i  r-  />   i  i  •  a  majority  of 

the  mare  on  the  afternoon  ot  the  same  day  on  which  he  hired  the  Judges 

it,  in  Smithfield  market.     The  learned  Judge,  by  whom  the  a,-' 

°    '      J  U1S 

prisoner  was  tried,  left  it  to  the  jury  to  consider,  whether 
the  prisoner  hired  the  mare  with  the  intent  of  taking  the 
journey  which  he  mentioned,  and  afterwards  changed  that 
intention ;  and  directed  them  that,  if  they  were  of  opinion  that 


(u)  Watson's  case,  0.   B.   1794.  thought  to  have  been  the  case)  the 

2  Leach  640.     2  East.  P.  C.  c.  16.  Judges  all  expressed  their  opinion, 

s.  107.  p.  6S0.     The  case  was  dis-  that  as  the  uotes  were  in  the  pos- 

posed  of  by  the  Judges  in  Hil.  T.  session  of  the  prosecutrix,  and  de- 

1795,  when  upon   the  supposition  rived  no  protection  from  the  house, 

that  the  verdict  had  been  taken  for  the  case  did  not  fall  within  the  sla- 

the  capital  offence  of  stealing  in  the  tute,  12  Ann.  c.   7.     Sec  ante,  p. 

dwelling-house,  (which  at  first  was  9H3. 


after  great 
liscussion. 
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he  did  so,  they  should  acquit  him,  as  in  such  case  the  mare 
must  have  been  sold  while  the  privity  of  contract  subsisted  : 
but  he  directed  them  to  find  the  prisoner  guilty  in  case  they 
were  of  opinion   that  the  journey  was  a  mere  pretence  of 
the  prisoner's  to  get  the  mare  into  his  possession,  and  that 
he  hired  her  with  an  intention    of  stealing  her.     The  jury 
found   the  prisoner  guilty,  and  the  point  was  reserved  for 
the  opinion  of  the  judges. 

The  Judges,  after  mature  deliberation,  differed  very  con- 
siderably as  to  the  law  of  this  case.     One  of  them  held  that 
it  was  not  felony  at  common  law;    because  there  was  no 
actual   taking  of  the  mare  by  the  prisoner.     Three  others, 
though  they  thought  that  the  offence  would  clearly  have 
been  felony  by  the  common  law,  entertained  considerable 
doubts  in  consequence  of  the  statutes  33  Hen.  VIII.  and  SO 
Geo.  II.  relating  to  the  offence  of  obtaining  goods  by  false 
tokens   or    false    pretences,  which   statutes   make   such   of- 
fences punishable  as  misdemeanors  only.     But  seven  of  the 
Judges   were  clearly  of  opinion  that  the  offence  was  fe- 
lony, (x)     They  held  that   the  obtaining  possession  of  the 
mare,  and  afterwards  disposing  of  her  in  the  manner  stated 
was  in  the  construction  of  law  such  a  taking  as  would  have 
made  the  prisoner  liable  to  an  action  of  trespass  at  the  suit 
of  the  owner,  if  he  had  not  intended  to  steal  her  ;  for  she 
was  delivered  to  the  prisoner  for  a  special  purpose  only, 
namely,  to  go  to  Sutton,  which  he  never  intended  to  do,  but 
immediately  sold  her.     That  in  this  light  the  case  would  be 
similar  to  what  was  laid  down  by  Littleton  s.  7  1.  who  says, 
"  If  I  lend  to  one  my  sheep  to  dung  his  land,  or  my  oxen  to 
<£  plough  the   land,  and  he  killeth   my  cattle,  I  may  have 
"  trespass  notwithstanding  the  lending.1'     That  if  in  such  a 
case  trespass  would  have  lain,  there  could  be  no  doubt  but 

(x)  It  is  stated  also,  that  Elack-  held  that  it  was  felony.  2  East.  P. 
•lone,  J.  the  twelfth  Judge  who  was  C.  c.  16.  s.  112.  p.  686.  in  the  note, 
absent  on  account  of  illness,  always 
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that  in  this  case,  where  the  felonious  intent  at  the  time  of 
obtaining  the  possession  was  found  by  the  jury,  it  was  felony 
by  the  common  law.  (?/) 

The  prisoner  George  Charlewood   was  indicted  for  steal-  Charlewood's 

ing  a  bay  gelding,  the  property  of  John  Houseman.     The  Theprisoner 

prosecutor  was  a  livery-stable  keeper  in  Crown-street  Soho;  obtained  ;i 

and  on  the  4th  October  17S5,  the  prisoner,  who  was  a  post-  pretence  of 

boy,  applied  to  him  for  a  horse,  in  the  name  of  a  Mr.  Elev,  n»f>ng  ll  t(' 
.     "    i         •  .    •  •  ™  i    .        takeajour- 

saying,  tSiat  there  was  a  chaise  going  to  liarnet,  and  that  ney,  and 

Mr.  Eley  wanted  ahorse  to  accompany  the  chaise,  to  carry  a  sllorl,y  a"er- 
J  .  .  wards  sold  it. 

servant,  and  to  return   with  the  chaise.     The  gelding  de-   Held  to  he 

scribed  in  the  indictment  was  accordingly  delivered  to  him   ;'V,C0!^Y  ie 
by   the  prosecutor's   servant.     The   prisoner  mounted  the  an  intent  to 
horse  ;  and,  on  going  out  of  the  stable-yard,  and  meeting  a  at  the  time  of 
friend  of  his,  who  asked  him   where  he  was  going,  he  said  Wring  ft. 
that  he  was  going  no  further  than  Barnet.     He  accordingly 
proceeded  towards   Tottenham-court-road,  which  leads  to 
Barnet,  and  also,  though  in  some  degree  circuitously,  to 
Mr.  Eley's  house.     This  transaction  took  place  about  nine 
o'clock  in  the  morning  ;   and,  between  three  and  four  o'clock 
in  the  afternoon  of  tiie  same  day,  the  prisoner  sold  the  geld- 
ing in  Goodmans's  Fields  for  a  guinea  and  a  half,  including 
the  bridle  and  saddle.    The  horse  appeared  to  have  been  rid- 
den very  hard,  and  his  knees  were  broken  very  badly.     The 
purchaser  almost  immediately  disposed  of  his  bargain  for 
fifteen  shillings. 

On  putting  this  case  to  the  jury,  it  was  stated  by  the 
Court,  that  the  Judges  in  Pear's  case,  under  circumstances 
similar  to  the  present,  had  determined,  that  if  a  jury  be  sa- 
tisfied, by  the  facts  proved,  that  a  person,  at  the  time  he  ob- 
tained another's   property,  meant  to  convert  it  to  his  own 


(j/)  Pear's  case,  0.  B.  1779.     1  have  been  settled  and  approved  by 

Leach  212.      2  East.  P.  C.  c.  16.  s.  several  of  the  Judges  before  it  was 

112.  p.  685,  in  which  latter  work  delivered)  is  given  at  large, 
the  judgment  (which  is  stated  to 
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use,  it  is  felony.     That  there  was,  however,  a  distinction  to 
be  observed  in  the  present  case,  though   so  nice  a  one  as 
possibly  not  to  be  obvious  to  common  understandings.     It 
Mas  this  ;  that  if  it  appeared  to  them,  that  the  prisoner  at  the 
time  he  hired  the  horse,    for  the  purpose  of  going  to  Barnet, 
really  intended  to  go  there,    but  that,    finding  himself  in 
possession  of  the  horse,  he  afterwards  formed  the  intention 
of  converting  it  to  his  own  use,  instead  of  proceeding  to  the 
place   to  which   the  horse  was  hired  to  go,  it  would   not 
amount  to  a  felonions  taking.     Another  point  was  also  sub- 
mitted to  the  consideration  of  the  jury  ;  namely,  that  although 
the  prisoner  really  went  to  Barnet,  yet,  as  he  was  obliged  by 
the  contract  to  deliver  the  gelding  to  the  owner  upon  his 
return  to  London,  if  the  jury  should  be  of  opinion  that  he 
performed  the  journey,  and  returned  to  London,  and  after 
such  return,  instead  of  delivering  the  gelding  to  the  owner, 
converted  it  to  his  own  use,  he  was  thereby  guilty  of  felony  ; 
as  the  end  and  purpose  of  hiring  the  horse  would  be  then 
over.     The  jury  found  the  prisoner  guilty  on  the  first  point, 
that  he  intended  to  steal  the  horse  at  the  time  he  hired  it ; 
and  he  was  afterwards  executed,  (z) 

Semple's  case.       Major  Semple  was  indicted  for  stealing  a  post-chaise,  and 
bt'inu'Ta1     ^ie  f°ll°wino  ^acts  were  proved  in   support  of  the  charge. 

post-chaise,by  The  prosecutor,  Mr.  Lycctt,  was  a  coachmaker,  who  let  out 
hiring,  withan  -  1  •         mi  •  ±i  1      i     i       i 

intent  to  cou-  carnages  to  hire.  1  he  prisoner  was  a  gentleman  who  lodged 

■vert  it  to  his     in  the  neighbourhood  under   the  name  of  Major  Harrold  ; 

own  use.   And         ,  ,     ,  ,.  ,  .      ,  .  r  .. 

Ttwasboldcn    and  had  sometimes  hired  carriages  irom   the  prosecutor,  as 

(z)  Charlewood's    case,    O.    R.  in  the  first  instance,  on  the  part  of 

1786,  1  Leach  409.  2  East.  P.  C.  the  prisoner,   would  subsist  after 

c.  16.  s.  112.  p.  689.      A  qucere  is  his  mere  return   to  Loudon.      It 

added  in  2  East.  Ibid,  as  to  the  se-  should    seem,    that    the    contract 

cond  point  to  which  the  attention  might    properly  be  considered  a* 

of  the  jury  Mas  directed;  and  the  subsisting,   until  such  a  reasonable 

reason  given  for  the  doubt  is,  that  time  after  the  return   to  London 

part  of  the  contract  being  to  return  had  elapsed  as  would  have  sufficed 

the  horse  to  the  owner  in  London,  for  bringing  back  the  horse  to  the 

the  contract,  if  genuine  and  valid  stable  of  the  owner. 
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be  had  occasion  for  them,  and  had  paid  for  them  with  punc-  to  be  felony, 
tuality.     On  the  first  of  September,  1785,  the  prisoner  hired  contractof 

a  post-chaise  of  the  prosecutor,  saying,  that  he  should  want  hiring  was  not 
.    ,.       ,  ,  ,  ,  .  i   for  any  il<Ti- 

it  tor  three  weeks  or  a  month,  as  he  was  going  a  tour  round  ,utc  tjme, 

the  North.     It  was  agreed  that   the  prisoner  should  pay  at 
the  rate  of  five  shillings  a  day  during  that  time  ;  and  a  price 
of  fifty  guineas  was  talked  about,  in  case  he  should  deter- 
mine to  purchase  the  chaise  on  his  return  to  London :  but 
no  positive  agreement  took  place  between  them  on  the  sub- 
ject of  the  purchase.     In  a  few  days  afterwards  the  prisoner 
took  the  chaise  from  Mr.  Lycett's  with  his  own  horses,  and 
was  driven  in  it  from  London  to  an  inn  at  Uxbridge,  where 
he  ordered  a  pair  of  horses,  and  went  from  thence  to  Bul- 
strode,  and  returned.     He  then  took  fresh  horses  at  the 
same  inn  at  Uxbridge ;  but  where  he  went  with  the   chaise 
afterwards  did  not  appear.     But  it  appeared  that  he  never 
returned  it  to  Mr.  Lycetl ;  and  that  no  tidings  could  be  ob- 
tained of  him  till  twelve  months  afterwards,  when  he  was 
apprehended  on  some  other  charge. 

It  was  submitted  to  the  court,  on  behalf  of  the  prisoner, 
that  upon  these  facts  the  offence  did  not  amount  to  felony  ; 
and  that  the  case  was  distinguishable  from  those  of  Pear(«) 
and  Aickles,  (b)  inasmuch  as  in  those  cases  the  parties  had 
never  obtained  the  legal  possession  of  the  goods  delivered 
to  them  ;  whereas,  in  the  present  case,  the  prisoner  had  ob- 
tained the  chaise  upon  a  contract,  which  it  was  not  proved 
that  he  had  broken  ;  as  the  chaise  was  not  hired  for  any 
definite  length  of  time,  or  to  go  to  any  certain  place;  and 
the  mere  understanding  that  it  was  for  three  weeks  or  a 
month,  for  the  purpose  of  making  a  tour  round  the  North, 
made  no  part  of  the  contract.  And,  even  supposing  that 
the  contract  should  be  thought  not  to  extend  beyond  the 
three  weeks  or  a  month,  yet,  as  it  was  clear  that,  during 
that  time  at  least,  the  prisoner  had  the  legal  possession  of 
the  chaise,  no  intention  to  convert  it  wrongfully  to  his  own 

(a)  Jnte,  10SI.  (b)  Jnte,  1072. 
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use  arising-  afterwards,  whether  from  necessity  or  dishonesty, 
would  make  the  withholding-  it  felony  ;  as  the  animus  fu- 
randi  must  exist  at  the  time  the  property  is  obtained.  But 
the  court  said,  that  thev  were  bound  by  the  determination 
of  former  cases ;  that  it  was  at  that  time  settled  that  the 
question  of  intention  was  for  the  consideration  of  the  jury  ; 
and  that,  in  this  case,  if  the  jury  should  be  of  opinion  that 
the  original  taking-  of  the  chaise  was  with  a  felonious  intent 
to  steal  it,  and  the  hiring  a  mere  pretence  to  enable  the  pri- 
soner to  effectuate  that  design,  without  any  intention  to  re- 
store or  pay  for  it,  it  would  fall  precisely  within  the  principle 
of  Pear's  case,  and  the  other  decisions  which  had  been  made  ; 
and  the  taking  would  amount  to  felony.  For  if  the  owner 
only  intended  to  give  the  prisoner  a  qualified  use  of  the 
chaise,  and  the  prisoner  had  no  intention  to  make  use  of 
that  qualified  possession,  but  to  convert  it  to  his  own  use, 
he  did  not  take  it  upon  the  contract,  and  therefore  did  not 
obtain  the  lawful  possession  of  it :  but  if  there  were  a  bond 
fide  hiring,  and  a  real  intention  of  returning  it  at  that  time, 
the  subsequent  conversion  of  it  could  not  be  felony;  for  by 
such  contract  and  delivery  the  prisoner  would  have  acquired 
the  lawful  possession  of  the  chaise;  in  which  case  his  sub- 
sequent abuse  of  that  trust  would  not  be  felony.  That  as 
to  there  being  no  proof  of  actual  conversion  in  this  case,  it 
was  not  necessary;  but  the  jury  must  judge  of  it  from  the 
circumstances.  If  the  prisoner  had  staid  out  six  weeks,  or 
two  months,  and  on  his  return  had  offered  to  restore  the 
chaise  to  the  owner,  or  to  pay  him  for  it,  such  a  conduct 
would  have  been  evidence  of  an  honest  intention  at  the 
time  of  the  hiring.  But  there  was  no  account  given  of  it, 
even  up  to  that  moment :  that  therefore  raised  a  presump- 
tion against  the  prisoner,  which  it  was  incumbent  on  him  to 
repel ;  and  if  he  could  not,  the  jury  would  have  to  consider, 
from  all  the  facts  in  proof,  whether  the  taking  were  with  a 
felonious  intent  or  not.  If  it  were,  the  case  fell  directly 
within  the  principle  which  governed  that  of  Pear's,  from 
which  it  could  not  be  distinguished.  The  court,  therefore,  left 
the  question  of  intention  to  the  jury,  who  found  the  pri- 
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soner  guilty  ;  and  lie  received  sentence  of  transportation  for 
seven  years,  (c) 

A  delivery  of  goods   obtained  by  a  fraudulent  abuse   of  Delivery  of 
legal  process  lias  been   already  mentioned   as  amongst  the  gdbvth 
most  aggravated  of  these  cases  of  larceny  where  the  taking  fraudulent 
is  effected  by  procuring-  a  delivery  of  the  goods   from  the  J)roccs8. 
owner,  or  other   person  authorized  to  dispose  of  them,  (d) 
It  will  generally  be  a  matter  of  some  difficulty  to  give  satis- 
factory proof  of  a  felonious  intent  in  such  a  transaction  ;  but 
if  the  offence  be  proved,  the  severest   punishment  which   it 
can   receive  may   well  be  inflicted;  for   it  has  been  justly 
observed  that  such  an  offence  converts  the  process  of  the 
law,  which  is  the  best  security  for  property,   into  an  instru- 
ment of  rapine  and  plunder,  (e) 

The  books  do  not  furnish  many  instances  of  larcenies  of 
this  description.  But  it  is  laid  down  that  if  a  person,  in- 
tending to  steal  a  horse,  take  out  a  replevin,  and  having 
thereby  procured  the  horse  to  be  delivered  to  him  by  the 
sheriff,  ride  him  away ;  or  if  a  man,  intending  to  steal  the 
goods  of  another,  fraudulently  deliver  an  ejectment,  and  by 
obtaining  judgment  against  the  casual  ejector,  get  posses- 
sion of  his  house,  and  take  his  goods ;  in  both  these  cases 
the  taking  will  amount  to  larceny,  (f)  So  if,  under  pretext 
or  colour  of  a  capias  utlagatum  sued  out  after  an  outlawry 
clandestinely  obtained  against  a  visible  man,  his  goods  be 
taken  with  a  felonious  intent,  it  will  be  felony.  (»•) 

In  a  case  of  this  description,  where  the  prisoners  were  in-  FarrandChad- 
dicted  for  breaking  the  house  of  R.  Stanyer,  puttin"1  his  wife  )\H  V  ^i^1' 

o  J      '  r  »  IfOoiU  obtain- 

ed by  fraudu- 

(c)  Scrapie's  case,  cor.  Gould,  J.  (/)  3  Inst.    103.      1  Hale  507.    lenteject- 
and  Adair,   Serjt,   Recorder,  0.  B.  Kel.  13.    1  Hawk.  P.  C.  c.  33.  s.  12. 
1786,   1  Leach  420.     2  East.   P.  C.  2  East.  P.  C.  c.  16.  s.  96.  p.  660. 
c.  16.  s.  112.  p.  691.  (g)  2East.P.C.  C.16,s.96.p.660 

(d)  Jute,  106S.  And  sec  cases  of  a   breaking  and 

(e)  1  Hawk.  P.  C.  c.  33.  s.  12.  entering  in  burglary,  effected  bj 
2  East.  P.  C.  c.  16.  s.  96.  p.  (360.  fraud,  ante,  90*. 


raeut. 
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in  fear,  and  stealing  goods,  the  following  facts  were  proved. 
The  prisoners  intending  to  ride  a  house  in  which  a  Mrs. 
Stanyer  lived,  apart  from  her  husband,  went  to  an  attorney, 
and  pretending  that  Mrs.  Stanyer  was  tenant  toone  of  them, 
and  in  arrear  for  rent,  obtained  possession  of  the  house  by 
means  of  a  fraudulent  ejectment ;  and  at  the  same  time  ar- 
rested Mrs.  Stanyer,  by  virtue  of  a  writ  of  latitat,  and 
caused  her  to  be  carried  to  prison.  The  prisoners  then 
rilled  the  house,  and  took  away  the  goods,  some  of  which 
they  hid,  altered  the  marks  of  others,  and  sold  the  rest. 
When  they  were  questioned  concerning  these  acts,  and 
asked  what  colour  of  title  they  had  to  the  house  or  goods, 
they  could  pretend  none.  And  it  was  proved,  that  the  real 
landlord  had  received  the  rent  of  the  house  for  many  years, 
and  that  no  rent  was  in  arrear.  Neither  could  the  prisoners 
pretend  to  any  cause  of  action  against  Mrs.  Stanyer.  Upon 
these  facts  the  jury  were  directed,  that  if  they  believed  that 
the  prisoners  had  done  all  this  with  an  intent  to  rob,  they 
ought  to  find  them  guilty  ;  which  they  accordingly  did,  and 
both  prisoners  were  executed.  (//) 

Delivery  of  H-  Where  it  appears  that  the  delivery  of  the  goods  by  the 

the  goods  ob-    owner,  or  person  authorized  to  dispose  of  them,  was  not  ob- 
tained with-  m  l  i      •  i    • 
out  fraud,  and  (ained  fraudulently,  and  with  intent  to  steal,  the  remaining 

subsequent       enquiry  will  be: — whether  the  privity  of  contract,  under 
determination  •        J  r  J  >         «*'■ 

of  the  privity    which  the  goods  were  delivered,  were  at  an  end  at  the  time 

of  contract.  ,,  .,  .  ,    .  .  , 

of  the  conversion,   so  as  to  amount  to  a  new  taking  and 

trespass.  (/) 

If  the  privity  of  contract  were  not  determined,  the  good* 
will  continue  in  the  possession  of  the  party  to  whom  they 
were  delivered  by  bailment ;  and  the  general  principle  of 
law  will  prevail,  "  that  if  a  person  obtain  the  goods  of 
"  another  without  fraud,  although  he  have  the  animus  fw 

(h)  Richard  Farr    and    Eleanor      96.  p.  660.     2  Leach,  1061,  note  (a). 
Chadwicke  (case  of),   O.  B.    1065.  (i)  Ante,  1068. 

Kel.  43,  44.      2  East.  F.  C.  c.  16.  s. 
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u  randi  afterwards,  and  convert  them  to  his  own  use,  lie 
"  cannot  be  guilty  of  felony."  (/.)  A  principle  which  has 
been  holden  to  extend  to  the  cases  of  a  tailor,  who  has 
cloth  delivered  to  him  to  make  clothes  with  ;  a  carrier  who 
receives  goods  to  carry  to  a  certain  place ;  and  a  friend  who 
is  entrusted  with  goods  to  keep  for  the  use  of  the  owner ; 
which  they  afterwards  severally  embezzle.  {I)  And  so  also 
if  plate  be  delivered  to  a  goldsmith  to  work  or  to  weigh,  or 
as  a  deposit,  it  has  been  said  that  his  conversion  of  it  will 
not  be  felony,  (m)  It  has,  however,  been  already  noticed 
that  some  of  the  cases  of  this  nature  seem  to  make  a  near  ap- 
proach to  those  where  a  bare  charge,  or  mere  special  use  of 
the  goods,  is  transferred  by  the  delivery,  and  where,  con- 
sequently, the  legal  possession  of  them  remaining  exclusively 
in  the  owner,  larceny  may  be  committed  in  respect  of  them, 
exactly  as  if  no  delivery  at  all  had  been  made,  (n) 

In  the  case  of  a  delivery  of  a  horse  upon  hire  or  loan,  Delivery  of  a 
if  such   delivery  were  obtained  bond  fide,   no   subsequent  on  \^TQ  <)r  p" 
wrongful  conversion  pending  the  contract  will  amount  to  low,  bona  fide. 
felony  ;  and  so  of  other  goods,  (o)     But  when  the  purpose 
of  the  hiring,  or  loan,  for  which  the  delivery  was  made,  has 
been  ended,  felony  may  be  committed  by  a  conversion  of  the 
goods.     So  that  if  the  hiring  of  a  horse  be  limited  to  a  par- 
ticular time  or  place,  and  after  that  time  has  expired,  or  the 
party  has  arrived  at  the  proper  place  for  the  re-delivery,  ho 
rides  away  with  the  horse,  and  converts  it  to  his  own  use,  it 
will  be  larceny,  (p)     The  legal  possession,  as  it  follows  the 
right  of  property,  reverts    to  the  original  owner  as  soon  as 
the  special  property  of  the  holder  is  determined  ;  and,  the 

(A:)  3  lust.  107.     2  East.  P.  C  c.  s   113.  p.  693. 

Hi.  s.  113.  p.  603.  («)  Ante,  1030,  et  seqii. 

(I)  Staundf.    P.  C.    25.      1  Hale  (o)  1  Hale  504.     2  East.  P.  C.  c. 

504,    505.      3  Inst.    107,    108.      1  10.  s.  1 14.  p.  693. 

Hawk.  P.  C.  c.  33.  s.  2.      2  East.  (/>)  Charlewoods  case.      1   Leach 

P.  C.  c.  1G.  s.  1 13.  p.  693.  409.     2  East.  P.  C.  c.  16.  s.  1 12.  p. 

(jb)  Show.  52.  arguend.  and  citing  689.  and  s.  lit.  p.  69  I.  ante,  10a  I 
3  IIcu.  VII.  12.     2  East.  P.  C.  c.  16. 


1090  Of  Larceny.  Of  a  Taking,  #c.  by  Delivery,  [book  ir. 

legal  possession  being  then  in  the  owner,  any  subsequent 
taking  by  the  party  having  the  mere  holding  of  the  goods, 
for  his  own  use,  will  be  a  trespass,  and  will  amount  to  a 
felony  if  accompanied  by  a  felonious  intent  to  steal. 


Tuimaril- 
case. 

Contract  of 
loan  deter- 
mined, 


This  doctrine  was  acted  upon  in  a  case  where  the  prisoner 
was  indicted  for  stealing  a  marc  :  and  the  evidence  was  that 
the  prosecutor,  who  lived  in  the  Isle  of  Ely,  lent  the  pri- 
soner the  mare  to  ride  three  miles,  and  the  prisoner,  in- 
stead of  riding  her  three  miles  only,  rode  her  up  to  London, 
and  sold  lur.  The  court  held  that  this  was  felony,  because 
the  privity  of  contract  was  determined  alter  the  prisoner  had 
ridden  the  mare  further  than  the  agreement  warranted;  but 
that  if  there  had  been  no  such  agreement,  the  i  rivity  would 
have  remained,  and  the  riding  away  would  have  been  no 
felony:  and  Lord  Raymond,  who  tried  the  prisoner,  left  it  to 
the  jury  to  consider  whether  the  prisoner  rode  away  with  the 
horse  with  intent  to  steal  it.     The  jury  found  him  guilty,  (q) 


Cases  of  this  kind  must  be  considered  as  proceeding  upon 
an  express  limitation  of  the  lawful  possession  of  the  bailee, 
and  a  subsequent  unlawful  conversion,  with  intent  to  steal, 
taken  up  after  the  determination  of  such  prior  lawful  pos- 
session. (?)  Thus  also  in  the  case  of  a  carrier:  if  he  carry 
a  pack  of  goods  to  the  place  appointed,  and  deliver,  or  lay 
it  down,  his  possession  is  determined  ;  and  if  afterwards  he 
carr\  it  away  with  intent  to  steal  it,  this  will  be  a  new  tak- 
ing, and  felonious,  (.?) 


Leigh's  case. 
The  conver- 
sion of  goods 
holden  not  to 
be  felonious, 
on  the  ground 
that  the  ori- 
ginal lakii  ig 
was  not  with 
intent  lo  steal. 


In  the  folio winu  case  a  conversion  of  <joods  was  holden 
not  to  be  felonious,  on  the  ground  that  the  original  taking 
was  not  with  intent  to  steal.  The  prisoner  was  indicted  for 
stealing  various  articles,  the  property  of  Abraham  Dyer. 
It  appeared  that  the   prosecutor's  house,  in  which   was  a 

(q)   Tunnard's  case,    cor.    Ray-  1  Leach  214.  note  (a), 

mond,  C.J.  Deutou,J  andHale,B.  (r)2  East.P.C.  C.16.s.ll4.p.694. 

Old  Bailey,  1729.     2  East.  P.  C.  c.  (s)  3  lust.  107.     1  Iiale  505. 
IG.  s.  1 12.  p.  G87.  and  s.  114.  p.  694. 
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shop  containing  the  muslin  and  other  articles  mentioned  in 
the  indictment,  was  on  fire;  and  that  his  neighbours  had,  in 
general,  assisted  at  the  time  in  removing  his  goods  and  stock 
for  better  security.     The  prisoner  probably  had  removed  all 
the  articles  which  she  was  charged  with  having  stolen,  when 
the  prosecutor's  other  neighbours  were  thus  employed ;  and 
it  appeared  that  she  removed  some  of  the  muslin  in  the  pre- 
sence of  the  prosecutor,  and  under  his  observation,  though 
not  by  his  desire.     Upon  the  prosecutor's  applying  to  her 
next  morning,  she  denied  that  she  had  any  of  the  things  be- 
longing to  him  ;  whereupon  he  obtained  a  search  warrant, 
and  found  his  property  in  her  house ;  most  of  the  articles  being 
artfully  concealed  in  various  ways.     Upon  this  evidence  it 
was  suggested,  on  behalf  of  the  prisoner,  that  she  originally 
took  the  articles  with  an  honest  purpose,  as  her  neighbours 
had  done,  and  that  she  would  not  otherwise  have  taken 
some  of  them  in  the  presence  and  under  the  view  of  the  pro- 
secutor; and  that,  therefore,  the  case  did  not  amount  to 
felony.     The  court  left  the  case  to  the  jury  ;  telling  them 
that  whether  the  prisoner  took  the  goods  originally  with  an 
honest  intent,  was  a  question  offset  for  their  consideration  : 
but  that  even  if  they  were  of  opinion  that  she  did  take  them 
with  an  honest  intent,  yet  her  afterwards  hiding  them  in 
the  various  ways  proved,  and  denying  that  she  had  them, 
in  order  to  convert  them  to  her  own  use,  would  still  support 
the  indictment.     The  jury,  upon  this  direction,  found  her 
guilty ;  but  said  that,  in  their  opinion,  when  she  first  took 
the  goods  from  the  shop  she  had  no  evil  intention,  but  that 
such  evil  intention  came  upon  her  afterwards.     And  the 
case  being  submitted  to  the  consideration  of  the  Judges, 
they  held  the  conviction  wrong ;  and  were  of  opinion  that 
upon  this  special  finding  there  was  no  felonious  taking,  but 
merely  a  breach  of  trust :  some  of  them,  however,  thought 
that  it  might  have  been  left  strongly  with  the  jury  that  the 
subsequent  conduct  marked  the  original  intention,  (t) 

(*)  Leigh's  case,  cor.  Lord  Eldon,  being  absent),  in  Mich.  T.  1800.  8 
WeUs  Sum.  Ass.  1S00.  and  consi-  East.  P.  C.  C  16.  s.  114.  p.  694.  1 
dered  by  the  Judges  (Lawreuce,  J-     Leach  411,  note  («)>  ami  MS. 
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Privity  of  con-       The  privity  of  a  contract  may  be  determined    before  its 

{ rsict  deter- 

mined,  after      regular  completion  by  the  tortious  acts  of  the  bailee. 

delivery,  by 
tlic  tortious 
arts  »f  Ui«  A.  delivers  the  key  of  his  chamber  to  B.,  who  unlocks  the 

bailee.  chamber  and  takes  the  iroods  of  A.  with  intent  to  steal  them. 

This  has  been  holden  to  be  felony,  for  the  reason  that  the 
goods  were  not  delivered  to  B.  but  taken  by  him;  a  judgment 
which  appears  to  have  proceeded  upon  the  ground  that,  by  the 
delivery  of  the  key  in  this  case,  it  was  not  in  the  contem- 
plation of  the  parties  to  make  a  delivery  of  the  goods  con- 
tained in  the  room,  (u)  But  supposing  the  key  to  have  been 
delivered  for  the  purpose  of  entrusting  the  party  with  the 
care  of  the  goods  ;  still,  according  to  a  very  good  opinion, 
the  taking  of  the  goods  out  of  the  room,  with  a  felonious  in- 
tent, might  have  been  felony ;  on  the  ground  that,  by  the 
act  of  taking  the  goods  with  such  an  intent  out  of  the  room 
in  which  they  were  intended  to  remain  for  safe  custody,  the 
privity  of  the  contract  would  have  been  determined  in  the 
same  manner  as  if  they  had  been  delivered  in  a  box,  and 
taken  out  of  it  afterwards,  (x) 

Carrier,  wear-       Upon  the  same  principle  of  a  determination  of  the  privity 

er,  &c.  taking  cf  contract  by  a  tortious  act  of  the  bailee,  it  has  been  holden, 
part  of  the  f  7 

goods  deliver-  that  if  a  carrier  open  a  pack  and  take  out  part  of  the  goods, 

or  a  weaver  take  part  of  the  silk  which  he  has  received  to 
work,  or  a  miller  take  part  of  the  corn  which  has  been  de- 
livered to  him  to  grind,  such  takings,  if  with  a  felonious 
intent,  will  be  felony,  (j/) 

Distinction  in       With  respect,  however,  to  a  conversion  of  goods  by  a  car- 

caneL    Uer*      r'er'  a  notable  distinction  should  be  observed,  namely,  that 

though  if  a  carrier,  to  whom  a  package  of  goods  is  delivered 

to  take  to  a  certain  place,  open  the  package  and  take  out 

part  of  the  goods,  it  will  be  a  felonious  taking ;  yet  it  will 

(u)  1  Hale  503.  (p)  3  Inst.  10T,  10S.  1  Hale  50i. 

(x)  2  East.  P.  C.  c.  16.  s.  111.  p.      1  Hawk.  P.  C.  c.  33.  s.  4. 

€85. 
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be  no  felony  if  he  take  away  the  whole  package,  (z)     The 
doctrine  seems  indeed  to  savour  a  little  of  contradiction,  (a) 
and  has  been  considered  as  standing  more  upon  positive  law 
not  at  this  time  to  be  questioned,  than  sound  reasoning,  (b) 
The  distinction  appears  to  have  proceeded  upon  the  ground 
that  the  act  of  breaking  the  package  is  an  act  of  trespass  in 
the  carrier  by  which  the  privity  of  contract  is  determined; 
whereas,  iftherebeno  breaking  of  the  package,  no  seve- 
rance of  part  of  the  commodity  from  the  rest  by  the  carrier, 
but  the  whole  of  it  be  parted  with   by  him  in   the  state   in 
which  it  was  delivered  to  his  hands,  there  will  be  nothing 
which  will  amount  to  a  trespass  while   the  package  remains 
in  his  possession.     And,  if  this  be  the  true  principle  of  the 
distinction,  it  does  not  seem  to  make  any  difference,  where 
there  is  such  a  breaking  of  the  package,  whether  the  carrier 
take  the  whole  or  a  part  only  of  its  contents,  (c) 

It  should  be  mentioned,  that  in  a  book  of  high  authority 
a  different  principle  is  assigned  for  this  distinction,  namely, 
that  the  subsequent  act  of  the  carrier,  in  opening  the  goods 
and  disposing  of  them  to  his  own  use,  "  declareth  that  his 
«  intent  originally  was  not  to  take  the  goods  upon  the 
"  agreement  and  contract  of  the  party,  but  only  with  a  de- 
"  sign  of  stealing  them."  (d)  But  it  is  well  observed,  that 
though  such  previous  intent  may  appear  from  the  evidence 
in  particular  cases;  yet,  if  it  were  to  be  inferred  from  the 

(-)  3  Inst.  107.     1  Hale  504.     1  "  be  felony  also. "  As  to  the  part  of 

Hawk.  P.  C.  c.  33.  s.  2,  4.  this  passage—'-  above  lii     value  of 

(a)  See  Kel.  83.  where  the  learn-  "  twelve- pence,"  there  seems  !<>  be 

ed  reporter  says,  "  I  marvel  at  the  no  reason  why,   if  a  taking  to  that 

"  case  put  13  Edw.  IV.  9,  b.  that  if  amount  would  bo  grand  larceny.  :i 

"  a  carrier  have  a  tun  of  wine  deli-  taking  to  the  value  of  twelve  p  nee, 

"  vered  to  him  to  carry  to  such  a  or  under,  might  not  be  petit  lar- 

•'  place,  and  he  never  carry  it,  but  ceny. 

"  sell  it,  all  this  is  no  felony  ;  but  (b)  2  East.  P.  C.  c.  10.  s.  1 13.  p. 

•'  if  he  draw  part  of  it  out,  above  695. 

'•  the  value  of  twelve  pence,  this  is  (c)  2  East.  P.  C.  c.  16.  i.  15.  p. 

••  felony.    I  do  not  see  why  the  dis-  «97. 

"  posing  of  the  whole  should  not  (rf)  Kel.  82. 
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mere  fact  of  the  carrier's  embezzling  the  goods,  there  would 
be  an  end  of  the  distinction  itself;  for  if  the  taking  of  goods 
out  of  the  package  be  evidence  of  the  carrier's  having  ori- 
ginally intended  to  take  the  goods,  not  upon  the  agreement, 
but  with  intent  to  steal  them,  a  fortiori  the  taking  the  whole 
package  of  goods,  whether  broken  or  not,  and  converting  it, 
must  be  evidence  of  such  intent,  (e) 

It  will  be  material,  therefore,  in  cases  where   goods  are 
charged  to  have  been  stolen  by  a  carrier,  to  shew  that  the 
package  in  which  they  were  contained  was  broken  or  opened 
by  him  ;  but  what  will  amount  to  sufficient  evidence  of  that 
fact  will  depend  of  course   upon  the  circumstances  of  each 
particular  case,  and  will  be  peculiarly  within    the  province 
of  the  jury  to  determine.     In    a  case  where  a    woman  had 
entrusted  a  porter  to  carry  a  bundle  for  her  to  Wapping,  and 
went  with  the  porter,  and  in  going  to  the  place  the  porter 
ran  away  with  the  bundle,   which  was  lost ;  it  is  reported 
that  a  very  learned  Judge,  after  telling  the  jury  that  if  they 
thought  that  the  porter  opened  the  bundle  and  took  out  the 
goods  it    was   felony,  and  they  ought  to   find  him  guilty, 
further  declared  it  to  be  his  opinion,  that  the  facts,  as  they 
have  been  above  stated,  were  evidence  of  his  having  opened 
the  bundle  and  taken  out  the  goods,  (f)     But  it  has  been 
doubted,  with  great  propriety,  whether  upon  the  facts,  as 
thus  stated,  the  evidence  was  sufficient  to  warrant  the  jury 
in  liu ding  that  the  porter  opened  the  bundle,  and   took  out 
the  goods  ;  (g)  and  there  certainly  seem  to  be  better  grounds 
upon  which  this  case  might  have  been  decided.  (//) 

(c)  2  East.  P.  C.  c.  10.  s.  115.  p.       ground  for  the  determination    in 

696,  607.  this  case  might  have  been,  that  all 

(f)  Anon.  cor.  I  loll,  C.  J.  0.  li.      the  circumstances  of  it  shewed  that 
1701,  2  East.  P.  C.  c.  16.  s.  115.  p.       the  porter  took  the  bundle  at  first 

697.  1  Leach  415.  note  («).  with  intent  to  steal  it;  and  also  to 

(g)  2  East.  P.  C.  c.  16.  s.  1 15.  p.      have  been  suggested  by  some  of  the 
97.  Judges,  in  the  argument  on  Pear's 

(ft)  It  is  stated  to  have  been  sug-      case  (ante,  1081.)  that  the  bundle, 
cstcd,  in  2  MS.  Sum.  235.,  that  a     though  delivered,  being  intended 
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SECTION  II. 


OF  THE  PERSONAL  GOODS  IN  RESPECT  OF  WHICH  THE 
OFFENCE  OF  LARCENY  MAY  BE  COMMITTED. 

In  pursuing  this  part  of  the  enquiry  respecting  the  offence 
of  larceny,  there  seem  to  be  three  points  which  more  par- 
ticularly require  consideration  ;  I.  Whether  the  goods  taken 
were  in  any  way  part  of  the  freehold ;  II.  Whether  they 
consist  of  written  instruments  ;  and.  III.  Whether  they  con- 
sist of  animals ,  birds,  or  fish, 

I.  By  the  common  law,  larceny  cannot  be  committed  of  B7 t,ie  cora- 
things  which  savour  of  the  realty,  and  are,  at  the  time  they  Ceny  cannot 
are  taken,  part  of  the  freehold:  whether  they  be  of  the  sub-  b°  committed 

1  r  j  j  *  j  of  things  that 

stance  of  the  land,  as  lead,  or  other  minerals;  of  the  pro-  are  part  of  the 
duce  of  the  land,  as  trees,  corn,  grass,  apples,  or  other  Ireenoia- 
fruits ;  or  things  affixed  to  the  land,  as  buildings,  and  ar- 
ticles, such  as  lead,  &c.  annexed  to  buildings,  (i)  The  se- 
verance and  taking  of  things  of  this  description  is,  at  com- 
mon law,  only  a  trespass.  One  reason  for  which  doctrine 
(though  it  does  not  apply  to  the  whole  of  the  articles  which 
have  been  enumerated)  is  said  to  be,  that  things  which  are 
a  part  of  the  freehold,  being  usually  more  difficult  to  re- 
move, are  less  liable  to  be  stolen  :  (k)  possibly  also  the  doc- 
trine may  have  proceeded  upon  certain  subtilties  in  the 
legal  notions  of  our  ancestors ;  (/)  and  it  may  perhaps  in 
some  measure  have  originated  in  the  greater  security  from 

to  continue  in  the  owner's  presence,  Felony  (A).    4  Black.  Cora.  23S. 

was,  in  point  of  law,  in  her  posses-  2  East.  P.  C.  c.  16.  s.  27.  p.  587. 

sion.     2  East.  P.  C.  c.  16.  s.  1 1 5.  p.  (A:)  1  Hawk.  P.  C.  c.  33.  s.  34.    f 

697,  698.  East.  P.  C.  c.  16.  s.  27.  p.  587. 

(0  3  Inst.  109.     1  Hale  510.     1  (0  4  Black.  Corn.  23». 
Hawk.  P.  C.  c.  33.  ».  34.  3  Bac.  Ab. 
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But  they  be- 
come the  sub- 
jects of  larce- 
ny by  being 
severed. 


private  depredations  of  the  things  which  were  part  of  the 
freehold,  than  of  those  which  were  merely  personal,  in  the 
earlier  times,  when  articles  of  provision  and  other  personal 
chattels  (frequently  the  most  valuable)  were  carried  from 
place  to  place  by  the  individual  tenants,  in  that  attendance 
in  the  camp  which  was  exacted  by  their  military  tenures,  (m) 

But  things,  though  they  savour  of  the  realty,  may  become 
the  subjects  of  larceny  by  being  severed  from  the  freehold  : 
thus,  if  stones  be  dug  out  of  a  quarry,  wood  be  cut,  fruit  be 
gathered,  or  grass  be  cut,  larceny  may  be  committed  of 
them.  («)  And  this  will  be  the  case,  not  only  when  they 
have  been  severed  by  the  owner,  but  also  by  the  thief 
himself,  if  there  be  an  interval  between  his  severing  and 
taking  them  away  ;  so  that  it  cannot  be  considered  as  one 
continued  act.  If  therefore  the  thief  sever  them  at  one 
time,  whereby  the  trepass  is  completed,  and  they  are  con- 
verted into  personal  chattels  in  the  constructive  possession 
of  him  on  whose  soil  they  are  left  or  laid,  and  come  again 
at  another  time  when  they  are  so  turned  into  personalty  and 
take  them  away,  it  is  larceny,  (o)  Thus  though,  "  if  a 
"  thief  severs  a  copper,  and  instantly  carries  it  off,  it  is  no 
"  felony  at  common  law  ;  yet  if  he  lets  it  remain,  after  it  is 
"  severed,  any  time,  then  the  removal  of  it  becomes  a 
"  felony,  if  he  comes  back  and  takes  it :  and  so  of  a  tree 
"  which  has  been  sometime  severed." (p) 


(m)  3  Bac.  Ab.  Felony  (A). 

(n)  3  Inst.  109.     1  Hale  510. 

(o)  1  Hawk.  P.  C.  c.  33.  s.  34.  4 
Black  Com.  233.  2  East.  P.  C.  c. 
16.  s.  27.  p.  587.  And  so  in  1  Hale 
510.,  it  is  said,  "  But  if  a  man  come 
*'  to  steal  trees,  or  the  lead  of  a 
"  church  or  house,  and  sever  it, 
"  and.  after  about  an  hour's  time, 
"  or  so,  come  and  fetch  it  away, 
"  this  hath  been  held  felony,  be- 
"  cause  the  act  is  not  continuatcd 


"  but  interpolated,  and  in  that  in- 
"  tcrval  the  property  lodgeth  in 
"  the  right  owner  as  a  chattel ;  and 
"  so  it  was  agreed  by  the  court  of 
"  King's  Bench,  9  Car.  I.  upon 
"  an  indictment  for  stealing  the 
"  lead  of  Westminster  Abbey." 
Dalt.  c.  103.  p.  166.  (new  edit.  c. 
156.  p.  501.) 

(/>)  Per  Gibbs,  Ch.  J.  Lee  t'.  Bid- 
son,  M.  T.  57  Geo.  III.  7  Tauut. 
191. 
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This  being  the  common  law,  and  many  of  the  descriptions  Statutes  mak- 
of  property  which  come  within  this  notion  of  a  connection  tafe  wrong-*0 
with  the  freehold  being  thereby  placed  in  a  very  precarious  lll"y  tll; 
and  unprotected  situation,  the  legislature  has  from  time  to  the  freehold, 
time  interfered  for  their  protection,  and  made  the  wrongful 
taking  of  them  in  some  instances  felony,  and  in  others  a 
minor  offence,  punishable  by  summary  proceedings  before  a 
magistrate. 


a 


u 


The  statute  25  Geo.  II.  c.  10.  enacts  that  "  all  and  every  J  J Ge0- IL  c- 

person  or  persons,   that   shall    unlawfully  break   or   by  Persons 

"  force  enter  into  any  mine  or  mines,  wad-hole  or  wad-  mines  of  Muck 

holes  of  wad  or  black  cawke,  commonly  called  black  lead,  lead,  or  taking 

or  into  any  pit,  shaft,  adit,  or  vein  of  wad,  black  cawke  or  thence,  or  aid 

iC  black  lead,  with  an  intent  to   take  and  carry  away  from  In§,t^er?i?» 
'  J  J  guilty  ot  fe- 

"  thence  any  wad,  black  cawke  or  black  lead;  or  shall  un-  lony; 

"  lawfully  from  thence  take  and  carry  away  any  wad,  black 

"  cawke  or  black  lead,  although  such  mine  or  mines,  wad- 

"  hole  or  wad-holes,  pit,  shaft,  adit,  or  vein,  be  not  actually 

u  broke,  or  by  force  entered  into,  by  such  offender  or  offend- 

'•  ers;    or  shall  aid,    abet,   assist,  hire,  or  command   any 

"  person  or  persons  to  commit  such  offence  or  offences  as 

"  aforesaid  ;"    shall  be  deemed  guilty  of  felony  ;  and  being 

convicted,   may  be  committed  to  the  prison  or  gaol  of  the  AnJ  punished 

,  r  .....  by  imprison- 

county,  or  to  some  house  of  correction  within  the  county,  meat  and 

for  a  time  not  exceeding  one  year,  there  to  be  kept  to  hard  wa,PPin£; 

labour,  and  to  be  publicly  whipt  by  the  common  hangman, 

or  by  the  master  of  such  house  of  correction,  at  such  times 

and  at  such  places,  and  in  such  manner,  as  the  court  or 

Judge  shall  think  proper;  or  the  court  or  Judge,  or  any  Or  by  trans* 

other  subsequent  court  held  at  the  same  place,  with  the  like  Portatlon- 

authority  as  the  former,  may  order  such  offenders  to  be 

transported  for  a  term  not  exceeding  seven  years.      The 

statute  then  further  enacts,  that  "  if  transportation  shall  be 

"  directed,  the  same  shall  be  executed  in  such  manner,  as  is 

"  or  shall  be  provided  by  law,  for  the  transportation  of 

"  felons;  and  if  any  such  person  or  persons  so  committed 

"  or  transported,  shall  voluntarily  escape  or  break  pri-  .And  escape  or 
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return  from      «  son,  or  return  from  transportation   before  the  expiration 

tionismade      "  of  the  time  for  which  he,  she,  or  they  shall  be  ordered  to 

felony  vitli-      «  De  transported,  as  aforesaid,  such  person  or  persons  being 

of  clergy.         M  thereof  lawfully  convicted,  shall  suffer  death  as  a  telon, 

"  without  benefit  of  clergy ;  and  shall  be  tried  for  such  fe- 

<c  lony  in  the  county  where  he,  she,  or  they  so  escaped,  or 

"  where  he,  she,  or  they  shall  be  apprehended." 

39an<l40Geo.       The  39  and  40  Geo.  III.  c.  77.  s.  5.  gives  certain  summary 

III.  c.  77.  s.  5.  proceedings  in  cases  of  depredations  committed  upon  coal, 
Stealing  coals,   r  °     ,         .  r  ,,  ,      r .  .  ' 

&c  made         culm,  &c. ;    but  it  appears  to  apply  only  to  the  taking  or 

punishable  by  ^ose  articles  when  severed,  which  is  an  offence  punishable 

summary  pro-  '  ' 

ceediugs  be-  more  severely  as  a  larceny  at  common  law.  It  enacts 
fore  ajustice.  ^amor,gSt  other  provisions  for  the  better  security  of  collieries) 
that  if  any  person  shall  steal  and  take  away  any  coal,  culm, 
coke,  wood,  iron,  ropes,  or  leather,  not  exceeding  the  value 
of  five  shillings,  from  any  place  belonging  to  any  manufac- 
turer or  coal  dealer,  or  from  any  boat,  barge,  waggon,  cart, 
or  other  carriage  carrying  the  same ;  or  shall  steal,  break, 
destroy,  damage  or  embezzle  any  tools  or  implements  for 
getting  coal  or  minerals  not  exceeding  the  above  value,  and 
shall,  on  the  complaint  of  the  owner  or  his  agent,  be  con- 
victed, either  by  confession  or  the  oath  of  one  witness, 
before  one  justice,  he  shall  for  the  first  offence  forfeit  not 
exceeding  ten  shillings,  over  and  above  the  costs,  which,  if 
not  paid,  he  shall  be  committed  to  the  house  of  correction 
to  hard  labour  for  one  month,  or  until  the  penalty  and 
charges  be  paid ;  and  for  the  second  offence,  shall  forfeit  not 
exceeding  twenty  shillings  over  and  above  the  costs,  and  upon 
non-payment  shall  be  committed  to  the  house  of  correction 
to  hard  labour  for  three  months,  or  until  such  penalty  and 
charges  be  paid ;  and  for  the  third,  or  any  future  offence, 
shall  forfeit  not  exceeding  forty  shillings  over  and  above 
the  charges  to  be  ascertained  by  such  justice,  and  upon 
non-payment  shall  be  committed  to  the  house  of  correc- 
tion to  hard  labour  for  six  months,  or  until  such  penalty 
and  charges  be  paid.  The  same  section  provides  also, 
that  no  person  who  shall  be  convicted  of  any  offence  against 
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this  act  shall  be  prosecuted  for  the  same  offence  under  any 
other  law. 


The  statute  4  Geo.  II.  c.  32.  relates  to  the  stealing  of  4.  Geo.  n.  c. 
lead  and  iron  fixed  to  houses,  or  other  buildings  and  places  stealing  lead 
adjoining,  the  prevalence  of  which  pernicious  practice  is  andiron  affix- 
recited   in  the  preamble.     It  enacts  "  that  all  and  every  &c.  made 
u  person   and  persons  who  shall  steal,  rip,  cut,  or  break  fd°nJ> 
"  with  intent  to  steal,  any  lead,  iron  bar,  iron  gate,  iron  pa- 
(i  lisadoe,  or  iron  rail  whatsoever,  being  fixed  to  any  dwell- 
"  ing-house,  out-house,  coach-house,  stable,  or  other  build- 
u  ing  used  or  occupied  with  such  dwelling-house,  or  there- 
"  unto  belonging,  or  to  any  other  building  whatsoever,  or 
"  fixed  in  any  garden,  orchard,  court-yard,  fence,  or  outlet, 
"  belonging  to  any  dwelling-house  or  other  building,  shall 
"  be  deemed  and   construed   to  be  guilty  of  felony  ;"   and 
shall  be  subject  to  the  like  pains  and  penalties  as  in  cases 

of  felony  ;  and  that  the  court  may  transport  such  felons  for  ,,   Pum8^" 

J                                                  j              v  able  by  tranj- 

the  space  of  seven  years.     And  enacts  also,  that  "  all  and  portation. 

"  every  person  and  persons  who  shall  be  aiding,  abetting,  or  A.nd  Persons 

"  assisting  in  stealing,  or  in  such  ripping,  cutting,  or  break-  receiving 

"  ing  any  lead,  iron  bar,  iron  gate,  iron  palisadoe,  or  iron  ?uch  ^a<*» 

"  rail,  fixed  to  any  dwelling-house,  out-house,  coach-house,  knowing  it  to 

"  stable,  or  other  building ;  or  fixed  in  any  garden,  orchard,  madehbrT 

"  court-yard,  fence,  or  outlet,  belonging  to  any  dwelling-  the  same  pu- 
"  house,  or  other  building :  or  who  shall  buy  or  receive  any  if 'they  had 
"  such  lead,  iron  bar,  iron  gate,  iron  palisadoe,  or  iron  rail,  stolen  the 
li  knowing  the  same  to  be  stolen,  shall  be  subject  and  liable 
u  to  the  same  punishments  as  if  he,  she,  or  they  had  stolen 
"  the  same." 

This  act  was  explained  and  amended  by  a  subsequent  21  Geo.  III.  c. 
statute  the  21  Geo.  III.  c.  68.  which,  after  reciting  that  the  sfealino- or  re- 
former act  did  not  prohibit  and  make  punishable  the  steal-  moving  with 
ing  of  copper,  brass,  and  bell-metal  affixed  to  dwelling-  any  copper, 
houses,  and  the  appurtenances   thereto,   enacts,  "  that  all  brass,  °!  '' ,' " 

•i                                          ,                          ,        ,     ..          \       •  metal,  ti vol 

"  and  every  person  and  persons  who  shall  steal,  rip,  cut,  to  houses,  &c. 

<;  break  or  remove,  with  intent  to  steal,  any  copper,  brass,  f^nn 
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And  the  of- 
fenders may 
be  transport- 
ed, or  impri- 
soned and 
whipped. 


And  persons 
aiding,  &c.  or 
buying,  or  re- 
ceiving such 
copper,  brass, 
&r  knowing 
them  to  be 
stolen,  are 
made  liable  to 
the  same  pu- 
nishments. 


"  bell-metal,  utensil,  or  fixture,  being:  fixed  to  any  dweiling- 
"  house,  out-house,  coach  house  stable,  or  other  building- 
"  used  or  occupied  with  such  dwelling-house,  or  thereunto 
"  belonging,  or  to  any  other  building  whatsoever;  or  fixed 
"  in  any  garden,  orchard,  court-yard,  fence,  or  outlet,  be- 
"  longing  to  any  dwelling-house,  or  other  building;  or 
il  any  iron  rails  or  fencing  set  up  or  fixed  in  any  square, 
"  court,  or  other  place,  (such  person  having  no  title,  or 
(i  claim  of  title  thereto)  shall  be  deemed  and  construed  to 
Ct  be  guilty  of  felony  ;"  and  the  court  may  transport  such 
felons  for  the  term  of  seven  years ;  or  may  order  such  of- 
fender to  be  kept  in  prison,  and  therein  kept  to  hard  labour 
for  any  time  not  exceeding  three  years,  nor  less  than  one 
year;  and  within  that  time,  if  such  court  shall  think  fit,  such 
offender  shall  be  once  or  oftener,  but  not  more  than  three 
times,  publicly  whipped.  And  it  further  enacts,  that  "  all 
"  and  every  person  and  persons  who  shall  be  aiding,  abet- 
"  ing,  or  assisting,  in  stealing,  or  in  such  ripping,  cutting, 
il  breaking,  or  removing  any  copper,  brass,  bell-metal,  uten- 
"  sil,  or  fixture,  fixed  to  any  dwelling-house,  out-house, 
ii  coach-house,  stable,  or  other  building;  or  fixed  in  any 
i(  garden,  orchard,  court-yard,  fence  or  outlet  belonging  to 
"  any  dwelling-house,  or  other  building  ;  or  any  iron  rails,  or 
(i  fencing,  set  up  or  fixed  in  any  square,  court,  or  other  place ; 
"  or  who  shall  buy  or  receive  any  such  copper,  brass,  bell- 
"  metal,  utensil,  or  fixture,  iron  rails,  or  fencing,  knowing 
"  the  same  to  be  stolen,  shall  be  subject  and  liable  to  all  and 
a  every  the  same  punishments,  pains  and  penalties,  as  if  he, 
*'  she,  or  they,  had  stolen  the  same,  although  the  principal 
e-  felon  or  felons  has  not  or  have  not  been  convicted  of  steal- 
"  ing  the  same." 


Construction 
of  these  sta- 
tutes. 


It  has  been  already  shewn  that  a  church  is  within  the 
meaning  of  the  words  "  or  other  building"  in  the  statute, 
4  Geo.  II.  c.  32.  (q)  But  where  the  prisoner  was  indicted 
for  stealing  a  "  window  casement  made  of  iron,  lead, 
"  and  glass,"  the  property  of  the  benchers  of  the  Middle 

(?)  Ante,  963. 
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Temple,  fixed  to  a  certain  building  situate  in  Elm-court,  it 
was  holden  that  the  case  was  not  within  the  acts.  The  court 
said,  that  the  statutes  amongst  the  several  articles  which 
they  enumerate  do  not  mention  "a  casement;'"  that  the 
statute  21  Geo.  III.  c.  68.  being  made  to  remedy  the  defects 
of  the  4  Geo.  II.  c.  32.  which  mentions  every  specific  ar- 
ticle by  name,  the  words  "  any  copper,  brass,  bell-metal, 
"  utensil,  or  fixture,"  are  to  be  taken  as  substantive 
nouns,  and  not  as  descriptions  of  the  sorts  of  fixtures  which 
the  legislature  intended  to  protect,  (r) 

In  a  case  upon  the  statute  4  Geo.  II.  c.  32.  the  prisoners  Richards  and 

were  chained  in  the  first  count  of  the  indictment  with  steal-  ™a7f s  c,asei 
s  Taking  lead- 

ing five  hundred  pounds  weight  of  lead,  the  property  of  the  en  image*. 

Earl  of  Clarendon,  "fixed  in  a  certain  outlet,  belonging  to  his  -ina.  holden 

dwelling-house  :"  the  second  count  stated,  that  the  lead  was  nottobewith- 
r.  ill-  •  m  the  statute. 

fixed   in  "  an  outlet  belonging  to  a  certain  building,  called 

"  The  Temple  of  Pan;"  the  third  count,  that  it  was  fixed 
in  "  an  outlet  belonging  to  a  certain  building;"  and  in 
three  other  counts  it  was  stated,  that  the  lead  was  fixed  "  in 
"  a  certain  garden,"  &c.  instead  of  an  "outlet."  Upon  the 
evidence  it  appeared  that  the  lead  stolen  consisted  of  three 
images,  which  at  the  time  they  were  taken  by  the  prisoners 
were  standing  on  three  pedestals  to  which  they  were  at- 
tached with  irons,  and  which  pedestals  were  fixed  in  the 
ground,  near  a  brick  building  called  The  Temple  of  Pan, 
which  stood  in  an  inclosed  field  belonging  to  the  Earl  of 
Clarendon,  about  half  a  mile  from  his  dwelling-house,  and 
on  the  outside  of  the  pales  of  the  park,  from  which  it  was 
separated  by  a  public  road.     The  building  was  only  used 

(r)  Senior's  case,  O.  B.  1788.     1  P.  C  c.  1 G.  s.  30.  p.  590.  note  (ft),  the 

Leach  496.     2  East.  P.  C.  c.  16.  s.  question  appears  to  have  turned  up- 

31.  p.  593.     The  prisoner  wasafler-  on  whetherthe  window sashesstolcn 

wards  indicted  for  a  similar  offence,  wore  fixed  to  the  freehold  ;  which 

before  Wilson,  J.    and   acquitted  was  ruled  in  the  negative,  upon  the 

upon  the  authority  of  this  deter-  facts  of  the   case,    which  shewed 

mination.     In  a  former  case,  Rex  that  they  were  only  attached  by  a 

».  Hedge,  1  Leach  201.    2  East.  temp$rary  fastening. 
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occasionally  by  the  family  of  the  Earl  of  Clarendon,  as  a  tea- 
drinking  place;  and  when  it  was  not  in  use,  the  doors  and 
windows  of  it  were  kept  shut.  The  doors  opened  into  the 
place  where  the  images  stood.  The  only  other  building 
within  the  inclosure  was  an  open  building,  once  a  barn,  but 
at  that  time  used  only  as  a  coach-honse,  when  the  family  of 
the  Earl  of  Clarendon  came  to  the  Temple  of  Pan.  The  tak- 
ing of  the  lead  was  clearly  proved  against  the  prisoners,  and 
the  jury  found  them  guilty  :  but  the  case  was  reserved  for 
the  consideration  of  the  twelve  Judges,  who  were  of  opinion, 
that  it  did  not  come  within  the  statute,  (s) 

All  buildings  But  if  the  lead  had  been  taken  from  the  building  in  the 
within  the  4  foregoing  case,  the  result  would  probably  have  been  dif- 
Geo.  II.  c.  32.  ferent;  as  it  seems  that  all  buildings  are  within  the  statute 
4  Geo.  II.  c.  32.  In  a  case  where  the  prisoner  was  charg°d 
in  the  first  count  of  the  indictment  with  stealing  lead,  fixed 
to  a  certain  building  called  a  temple,  used  and  occupied 
with  a  dwelling-house,  and  in  the  second  count,  with  steal- 
ing lead  fixed  to  a  certain  building,  without  further  de- 
scription; and  it  appeared,  upon  the  evidence,  that  the  pri- 
soner stole  the  lead  from  a  building  called  a  temple  stand- 
ing in  a  gentleman's  park,  about  half  a  mile  from  the  house, 
without  any  fence  between,  and  used  only  occasionally  as 
a  summer-house,  for  taking  tea  and  other  refreshment ;  a 
doubt  was  entertained  whether  the  building  must  not  be 
ejusdem  generis  with  those  mentioned  in  the  statute  in 
order  to  bring  a  case  within  it :  but  the  prisoner  having  been 
convicted,  the  point  was  reserved  for  the  consideration  of 
the  Judges,  who  held  the  conviction  right  on  both  counts,  (t) 

Munday's  In  a  case  where  the  prisoner  was  indicted  on  the  statute 

S£e"    ,l      •    4  Geo.  II.  c.  32.  for  stealing  two   hundred  weight  of  lead, 

Where  the  pn-  °  ° 

sonerhul  ob-     fixed  to  a  house  and  building,  the  facts  were,  that  the  house 
tentpossession  in  questlon  beinS  to  be  let>  the  prisoner,  giving  a  false  de- 


(s)  Richards  and  Lave  (case  of ),  (<)  Norris'9  case,  Mich.  T.  1803, 

cor.  Best,  Serjt.  Hertford  Lent  Ass.      MS. 
1802,  MS. 
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scription  of  his  situation  in  life  and  his  place  of  residence,  of  a  house 

obtained  possession   of  it,  under  a  treaty  for  a  lease  of  it  agreement  for 

for  one  and  twenty  years,  which  was  agreed  to  be  executed ;  il  'ea8e>  ;u"' 

and,  in  a  few  days  after  he  had  so  obtained  possession  of  tbc  leaden 

it,  stripped  it  of  the  lead  on   the  roof,  and  of  the  leaden  P,PejJ>&c-»t 

'  rr  '  was  holclcn  to 

pipes,  &c.  The  jury  said  that  they  were  of  opinion  that  be  within  the 
he  had  entered  into  the  contract  for  the  purpose  of  getting  ^c3g 
a  fraudulent  possession  of  the  house ;  and  found  a  verdict 
of  guilty:  and,  upon  the  case  being  reserved  for  the  opinion 
of  the  Judges,  though  no  opinion  was  publicly  delivered, 
the  prisoner  afterwards  was  sentenced  to  pay  a  fine  of  a 
shilling,  and  to  be  imprisoned  for  two  years  in  the  house  of 
correction,  (u) 

Where  a  prisoner,  who  was  indicted  on  the  statute  4 
Geo.  II.  c.  32.  for  stealing  lead,  was  found  guilty  only  to 
the  value  of  ten-pence,  judgment  was  passed  upon  him,  as 
for  petit-larceny,  that  he  should  be  whipped,  (w) 

Several  statutes  have  been  passed  for  the  better  preserv- 
ation of  timber  trees,  plants,  shrubs,  and  other  articles, 
which  are  the  produce  of  the  land.  They  do  not,  however, 
make  the  taking  away  of  these  things  amount,  in  all  cases, 
to  an  offence  of  the  degree  of  felony  ;  but  it  may  be  useful 
to  mention  their  respective  provisions  shortly  in  this  place. 

The  statute  6  G.  111.  c.  36.  enacts,  that  "  all  and  every  6G.  III.  c.36. 

"  person  and  persons,  who  shall,  in  the  night-time,  lop,  top,  g";^"*  ^"' 

"  cut  down,  break,  throw  down,  bark,  burn,  or  otherwise  timber  trees, 

"  spoil,  or  destroy,  or  carry  away,  any  oak,  beech,  ash,  elm,  0ffivesbil- 

"  fir.  chesnut.  or  asp.  timber  tree,  or  other  tree  or  trees  Hnfp  value,  in 

'    '  '  ' '  '  .  the  night, 

"  standing  for  timber,  or  likely  to  become  timber,  without  the   made  telouy. 

"  consent  of  the  owner  or  owners  thereof  first  had  andob- 

(«)  Munday'scase,O.B.  1799.  2  J.  and  the  Recorder;  which  opinion 

Leach  850.      2  East  P.  C.  c.   16.  was    afterwards   confirmed  by  De 

s.  31.  p.  594.  Grey,  C.  J.  Burland,  B.  and  Gould, 

(u>)  Anon.  O.  B.  1775,  by  the  J.  2  East.  P.  C.  c.  16.  s.  31.  p.  594. 
©pinion  of  Ashhurst,  J.  and  Nares, 
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Punishable  by 
transporta- 
tion. 

And  persons 
aiding,  &c.  or 
buying,  or  re- 
ceiving the 
same,  know- 
ing them  to 
be  stolen,  are 
made  subject 
to  the  same 
punishment. 


"  tained  ;  or  shall,  in  the  night-time,  pluck  up,  dip;  up,  break, 
"  spoil,  or  destroy,  or  carry  away,  any  root,  shrub,  or  plant, 
"  roots,  shrubs,  or  plants,  of  the  value  of  five  shillings,  and 
"  which  shall  be  growing,  standing,  or  being  in  the  garden- 
"  ground,  nursery-ground,  or  other  inclosed  ground,  of  any 
"  person  or  persons  whomsoever,  shall  be  deemed  and  con- 
"  strued  to  be  guilty  of  felony ;"  and  shall  be  liable  to  the 
pains  and  penalties  of  felony  ;  and  the  court  may  transport 
such  persons  for  the  space  of  seven  years.  It  also  enacts, 
that  "  all  and  every  person  and  persons  who  shall  be  wil- 
"  fully  aiding,  abetting,  or  assisting,  in  such  cutting  down, 
"  breaking,  throwing  down,  barking,  burning,  or  otherwise 
"  spoiling,  or  destroying,  or  carrying  away,  any  such  oak, 
"  beech,  ash,  elm,  fir,  chesnut,  or  asp,  timber  tree,  or  other 
"  tree  or  trees,  standing  for  timber,  or  likely  to  become 
"  timber,  as  aforesaid  ;  or  in  such  plucking  up,  digging  up, 
"  cutting,  breaking,  spoiling,  or  destroying,  or  carrying 
"  away,  such  root,  shrub,  or  plant,  roots,  shrubs,  or  plants, 
u  as  aforesaid,  of  the  value  aforesaid ;  or  who  shal1  buy  or 
"  receive  the  same,  knowing  the  same  to  be  stolen,  shall  be 
"  subject  and  liable  to  the  same  punishment,  as  if  he,  she,  or 
"  they,  had  stolen  the  same." 


6  G.  III.  c.  48. 
s.  1.     Cutting 
down,  spoil- 
ing, &c.  tim- 
ber trees, 
made  punish- 
able by  fines, 
for  the  first 
and  second 
offences. 


The  6G.  III.  c.  48.  s.  1.  enacts,  that  "  every  person  who 

"  shall  wilfully  cut  or  break  down,  bark,  burn,  pluck  up, 

"  lop,  top,  crop,  or  otherwise  deface,  damage,  spoil,  or  de- 

"  stroy,  or  carry  away,  any  timber  tree,  or  trees,  or  trees 

"  likely  to  become  timber,  or  any  part  thereof,   or  the  lops 

"  or  tops  thereof,  without  the  consent  of  the  owner  or  own- 

"  ers  thereof  first  had  and  obtained,  or  in  any  of  his  ma- 

"  jesty's  forests,  or  chases,  without  the  consent  of  the  sur- 

"  veyor  or  surveyors,  or  his  or  their  deputy  or  deputies,  or 

"  person  or  persons,  entrusted  with  the  care  of  the  same," 

shall,  upon  conviction  before  a  justice  of  the  peace,  for  the 

first  offence  forfeit  and  pay  a  sum  not  exceeding  twenty 

pounds,  together  with  the  charges  of  the  conviction,  and 

upon  non-payment  be  committed  to  gaol  for  any  time  not 

exceeding  twelve  nor  less  than  six  months,  or  until  pay- 
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mcnt ;  and  for  a  second  offence  shall  forfeit  and  pay  a  sum 
not  exceeding  thirty  pounds,  with  the  charges,  and  upon 
non-payment   be    committed    for   any   time   not    exceeding 
eighteen   nor  less  than  twelve  months,  or  until   payment:   And  a  third 
"  and  if  any  person  so  convicted  shall  be  guilty  of  the  like  made  felony 
"  offence  a  third  time,  and  shall  be  thereof  convicted  in  like  Punish:i,'l<;  by 

1  transporta- 

"  manner,  such  person  shall  be  deemed  guilty  of  felony;  and  tion. 

"  the  court,  by  and  before  whom  such  person  shall  be  tried, 

"  shall  and  hereby  hath  authority  to  transport  such  person 

"  or  persons  for  the  space  of  seven  years." 

Upon  the  words,  u  in  like  manner,'  in  the  foregoing  sec- 
tion, it  has  been  observed  that  there  seems  to  be  a  mistake, 
as  they  imply  a  summary  conviction,  as  before  directed,  be- 
fore a  justice  ;  whereas  it  could  not  be  intended  that  a  jus- 
tice should,  in  this  manner,  have  power  to  transport  a  man: 
and  it  is  also  observed  that  the  word,  "  court,'''  which  after- 
wards occurs,  seems  (according  to  other  words  of  the  act)  to 
mean  court  of  assize  or  sessions,  and  implies  a  legal  trial  by 
jury,  (x)  It  is  elsewhere  observed,  that  perhaps  the  words, 
"  in  like  manner,"  were  intended  only  to  mean,  "  by  the 
"  like  evidence.''''  (y) 

The  second  section  of  the  statute  C  G.  III.  c.  48.  enacts,  6G.III.  c.  4S. 

S.  2.  CQUI11C- 

"  that  all  oak,  beech,  chesnut,  walnut,  ash,    elm,  cedar,  fr,  rates  the  trees 

"  asv,  lime,  sucamore,  and   birch  trees,  shall  be  deemed  and  \?  be  deemed 
"'  '    J  #  timber  within 

"  taken  to  be  timber  trees  within  the  true  meaning  and  pro-  the  act. 
"  vision  of  this  act. 

The  third  section  enacts,  "  that  all  and  every  person  who  6  G.  III.  c.48. 

"shall  pluck  up  or  cut,  spoil  or  destroy,   or  take  or  carry  snobine  or 

"away,  any  root,  shrub,  or  plant,  roots,  shrubs,  or  plants,  carrying 

"  out  of  the  fields,  nurseries,  gardens,  or  garden-grounds,  or  ghruba,  or 

"  other  cultivated  lands,  of  any  person  or  persons  whom-  plants,  made 

'  J    r  r  ,  punishable  by 

**  soever,  without  the  consent  of  the  owner  or  owners  thereot  tim-s.  for  the 

tirst  and  se- 
cond offence*. 

(*)  5  Burn.   Just.   Wood.   783,  (y)  2  East.  P.  C.  c.  16.  s.  29.  p. 

*ote  («).  590,  note  (a). 
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(i  first  had  and  obtained,"  and  shall  be  convicted  before  a 

justice  of  the  peace,  shall,  for  the  first  offence,   forfeit  not 

exceeding  forty  shillings,  together  with  the  charges  of  the 

conviction ;  and  for  a  second  offence,  forfeit   not  exceeding 

A  third  of-       five  pounds,  with  charges:  "  And  if  any  person  so  before 

lony  punish-    "  convicted,  shall  a  third  time  commit  the  like  offence,  and 

able  by  traus-   u  shall  be  thereof  convicted,  such  person  so  convicted  shall, 

"  for  such  third  offence,  be  deemed  guilty  of  felony  ;  and 

"  the  court,  before  whom  such  person  shall   be  tried,  shall, 

"  and  hereby  hath  authority,  to  transport  such  person  for 

"  the  space  of  seven  years." 

6G.  III.  c.  48.       The  fourth  section  enacts,  "  that  all  and  every  person  and 

s.  4.    Cutting,  «        .    ii         •■  i  , 

&c.  or  carry-        persons  who  shall  go  into  the  woods,  underwoods,  or  wood 

rag  away  a  groun(jSi  0f  any  cf  ljjs  majesty's  subjects,  not  being  the 

derwood,         "  lawful  owner  or  owners  thereof,  and  shall  there  cut,  lop, 

nncsfor  th  "  toP'  OF  SP°^J  sP^'t  down,  or  damage,  or  otherwise  destroy, 
firstandse-      "  any  kind  of  wood,  or  underwood,  poles,  sticks  of  wood, 

cond  offences.  ,,  ,  ., 

"  green  stubs,  or  young  trees,  or  carry  or  convey  away  the 

a  same;   or  shall  have  in  his,  her,  or  their  custody,  any  kind 
u  of  wood,  underwood,  poles,  sticks  of  wood,  green  stubs,  or 
"  young  trees;  and  shall  not  give  a  satisfactory  account  how 
u  he,  she,  or  they,  came  by  the  same,"  and  shall  be  con- 
victed before  a  justice,  shall,  for  the  first  offence,  forfeit  not 
exceeding  forty  shillings,  together  with  the  charges  of  the 
conviction ;  and  for  a  second  offence  shall  forfeit  not  ex- 
Any  person       ceeding  five  pounds,  with  charges;  "and  if  any  person  or 
third  timcAo    "  persons  shall  commit  any  of  the  offences  aforesaid  a  third 
be  deemed  an    «  time,  that  then  such  person  and  persons,  being  duly  con- 
rogue.0  u  victe  1  thereof,  according  to  law,  shall  be  deemed  and  ad- 
judged an   incorrigible   rogue   or  rogues,   and   shall  be 
"  punished  as  such." 

6G.  Hi.  c.  48.       <rhe  sixth  section  provides,  that  unless  the  respective  for- 
8.6.    if  the  r  ...... 

forfeitures        feitures  be  paid  down  upon  conviction,  the  justice,  where 

the  off- iPd>d'  not  otnerwise  directed  by  the  act,  may  commit  the  offender 
may  be  in>  to  the  house  of  correction,  for  the  first  offence,  for  one 
whipped.aDd    month  to  hard  labour,  and  to  be  once  whipped  \  and  for  the 
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second  offence,  for  three  months  to  hard  labour,  and  to  be 
whipped  once  in  each  of  the  three  months. 

The  statute  further  imposes  a  penalty  on  persons  hinder- 
ing the  apprehension  of  offenders,  makes  provision  as  to  the 
application  of  the  forfeitures,  (giving one  moiety  to  the  in- 
former, and  the  other  to  the  party  grieved;)  and  gives  a  form 
of  conviction,  (z) 

In  a  case  where  the  prisoner  was  convicted  on  the  statute,  Construction 
6  G.  III.  c.  36.  for  spoiling  and  destroying,  in  the  night-time,  °utesese  s  a" 
five  shrubs,  called  sweet  bay  trees,  of  the  value  of  five  Howe's  case, 
shillings,  an  objection  was  taken  that  the  statute  was  vir- 
tually repealed  by  the  6  G.  III.  c.  48.  which  was  passed  in 
the  same  session  of  parliament.  But  the  point  being  sub- 
mitted to  the  consideration  of  the  Judges,  all  who  were  pre- 
sent (eleven)  held,  that  as  the  statutes  were  passed  in  the 
same  session,  they  should  be  considered  as  one  act ;  it  being 
mere  accident  in  what  order  the  chapters  in  the  statute 
book  were  arranged,  depending  on  the  will  of  the  clerks  of 
the  parliament.  That,  taking  the  statutes  tog<  ther,  their 
provisions  would  be.  that  if  the  propertj  taken,  or  destroyed, 
were  of  the  value  of  five  shillings,  and  the  oT^ice  were  com- 
mitted in  the  night-time,  the  offender  may  be  prosecuted 
for  the  felony,  under  the  6  G.  III.  c.  S6  ;  but  that  in  other 
cases  the  offence  must  be  prosecuted  under  the  6G.II1. 
c.48.  And  they  also  held  that  the  court  were  not  obliged 
to  transport  the  offender  under  the  first  act,  but  might 
pass  any  other  sentence  that  could  be  passed  for  a  single 
felony,  (a) 

(z)  S  7,  8,  9.  sessions,  the  last  would,  undoubt- 

(a)  Howe's  case.  cor.  Eyre,  C.  B.  edly,  have  been  a  virtual  repeal  of 

and  Wilson,  J.  0.  B.  17S8.  1  Leach  the  former.     And  it  has  been  qu 

481.  cited  as  Hitchcock  and  Howe's  tinned whether  a  different  construc- 

case,  in  2  East.  P.  C  c.  16.  s.  27.  p.  tion  would  not  be  applicable   to 

58S.  where  it  is  said  that  BullerJ.  acts  passed  since  33  G.  HI.  C. 

was  of  opinion  that  if  these  two  which  providestbat  the  daj  of  re- 

statutes  had  been  made  in  different  ceh  ing  the  royal  assent  shall  be  in- 
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Komp's  en sc         With  respect  to  the  meaning  of  the  word  "  night"  in  the 
Meaning  of      statute  f>  Geo.  III.  c.  36.  it  has  been  holden,  that  the  same 

the  word 

"  night"  in  rule,  relative  to  day  and  night,  must  be  observed  in  prose- 
cu'g  c0'  '  cutions  founded  upon  it,  as  prevails  in  cases  of  burglary. 
So  that  where,  upon  an  indictment  for  stealing  carnation 
plants,  the  witness  stated  that,  while  there  was  yet  sufficient 
twilight  remaining  to  enable  him  to  discover  the  features  of 
the  face,  he  observed  the  prisoner  get  over  the  fence  and 
take  the  plants  out  of  the  ground,  the  court  directed  the 
jury  to  acquit  the  prisoner,  (b) 

9  Geo.  111.  c.         The  statute  9  Ceo.  III.  c.  41.  s.  8.  reciting  the  fourth  sec- 

tendstne6*  tion  of  the  (>  Geo.  III.   c.  48.  (c)  and  the  great  destruction 

fourth  section  which  had  been  then  lately  made  of  hollies,  thorns,  and  quick* 

c  48.  toper-  se^si  enacts,  "  that  the  said   clause  in  the  6  Geo.  111.  c.  48. 

sons  destroy-     u  an(j  ,A\\  an(]  everv  d,e  penalties,   forfeitures,  and  punish- 
ing or  carry-  .      .  . 
tag  :nv;iy  hoi-  "  ments  thereby  inllictcd,  aud  all  other  provisions,  clauses, 

lies  thorns, or  u  matters  anj  things  relating  thereto,  shall  extend,  and  be 

quicksets,  or  °  ~> 

having  them     "  deemed,  taken,  and   construed   to   extend,  and  shall   ba 

anSnoteiv-     "  applied  and  put  in  execution,  in   relation   to  all  his   ma- 

ing  a  satisfac-  «  jesty's  forests   and  chaces   within    this  realm  ;  and  to  all 
torv  account     „         ,  .  .    ...        .„  ,        , 

of  them.  and  every   person  or  persons  who   shall,  without    legal 

"  right  or  authority,  by   night  or  day,  cut   down,  destroy, 

"  take,  carry,  or  convey  away  any  hollies,  thorns,  or  quick* 

"  sets,  growing  or  being  upon  any  of  his   majesty's  said  fo- 

"  rests  or  chaces,  or  within  the   woods  or  wood-grounds  of 

"  any  of  his  majesty's  subjects;  or  who  shall    have   in    his, 

"  her,  or  their  custody  or  possession,  any  such  hollies,  thorns, 

"  or  quicksets,  and  shall  not  give  a  satisfactory  account  how 

"  he,  she,  or  they  came  by  the  same,  and  shall  be   thereof 

"  convicted  before  any  one  or  more  of  his  majesty's  justices 

"  of  the  peace,  in  the   manner  prescribed  and  directed   bv 


dorsed  on  the  act,  and  he  deemed  0.  3.  1780,  1  Leacii  222. 

the  day  of  its  commencement.     8  (c)  Ante,  1106.     It  is  a  wrong 

Ev.  Col.  Slat.  Ft.  vi.  CI.  xi..  No.  10.  recital  of  the  act  of  G  Geo.  III.  c.  48. 

p.  1055.  hut  the  10  Geo.  III.  c.  30.  was  pass- 

(b)  Kemp's  case,  cor.  Ashhurst,  J.  cd  to  remedy  the  mistake. 
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"  the  said  act."  And  it  also  giv,es  power  to  such  justices 
to  administer  oaths,  and  proceed  for  the  conviction  and  pu- 
nishment of  offenders,  as  fully  and  effectually  as  if  the 
veral  provisions  in  the  said  act  had  been  particularly  re- 
peated, and  applied  to  the  offences  in  the  present  act  spe- 
cified. 

■ 

The  13  Geo.  III.  c.  33.  reciting  the  first  and  second  sec-  i3Geo.  HT.c. 
tions  of  the  statute  6  Geo.  III.  c.  48.  and  the  doubts  which    u^e'cco.  ill. 

had  arisen,  whether  any  other  trees  than  those  which  were    c.  48.  s.  Land 

.  -2.  to  the  trees 

declared  to  be  so  by  that  statute,  should  be  deemed   timber   ca|!ed  poplar, 

trees,  enacts,  "  that   the  trees   called  poplar,   aider,    larch  ;ll,1< ';"'       j  » 
'  '  .  .   maple,  :md 

"  maple,  and  hornbeam,  shall  also  be  deemed  timber  trees,'"  hornbeam. 
and  the  offences  of  damaging  or  carrying  them  away  are  sub- 
jected to  the  same  penalties  and  punishments  as  are  imposed 
in  that  statute  upon  offences  of  the  like  kind  concerning 
trees  therein  deemed  timber  trees. 

The   statute  45  Geo.  III.  c.  66.  s.  1.  recites  the  fourth  45  Geo.  in.  c. 
section   of  the  6  Geo.   III.  c.  48.(rf)  and  also   the  act  9  tendstbepro- 

Geo.  III.  c.  41.  s.  8.(e)  and  then  reciting  that  great  depre-  visionsofthe 

,  .    6  Geo.  III.  c. 

dations  had  been  committed  in    his  Majesty  s    woods  and  4,  s  4t  ,lmi 

chases  upon  bark,  enacts,  "  that  the  aforesaid  clauses  in  the  J^J^J'  JoL 

"  said  recited  acts,  and  all   and  every  the  penalties,  for-  wood-ground* 

"  feitures,  and  punishments  thereby  inflicfed,  and  all  other  ^^5^. 

"  provisions,  matters,  and  things  relating  thereto,  shall  ex-  ami  also  ex- 

r  tends  the  said 

"  tend,  and  shall  be  applied  and  put  into  execution,  in  re-  provjsions  tu 

"  lation  to  all  woods   and  wood-grounds,  belonging  to   his  persons  tak- 

"  majesty  in  Great  Britain,  as  well  in  right  of  his  duchy  of  from  forests, 

"  Lancaster,  as  otherwise,  and  whether  such  woods  or  wood-  ^havi'i^hirk 

"  grounds  shall  be  within  any  of  his  majesty's  forests  or  chases,  and  nota<s 

„         ,  ,  _l_   countiri"-  tor 

u  or  not ;  and  also  to  all  and  every  persons  and  person  who  h 

"  shall,  without  legal  right  or  authority,  by  night  or  day,  take, 

"  carry,  or  convey  away  any  bark,  being  in  any  forests  or 

"  chases,  or  woods  or  wood-grounds,  belonging  to  his  ma- 

*  jesty,  as  well  in  right  of  his  duchy  of  Lancaster,  as  other- 

(d)  Ante,  HOr,.  (<?)  ^tnie,  1108. 
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"  wise,  or  within  the  woods  or  wood-grounds  of  any  of 
"  his  majesty's  subjects  in  Great  Britain,  or  who  shall  have 
"  in  his,  her,  or  their  custody  or  possession,  any  bark,  and 
"  shall  not  give  a  satisfactory  account  how  he,  she,  or  they 
"  came  by  the  same,  and  shall  be  thereof  convicted  before 
"  any  one  or  more  justices  of  the  peace  in  the  manner  pre- 
"  scribed  and  directed  by  the  said  first-recited  act." 


45  Geo.  III.  c. 
66.  s.  S.   Per- 
sons commit- 
ting offences 
more  than 
three  times, 
to  be  punish- 
ed as  incorri- 
gible rogues. 


It  is  also  enacted  by  the  third  section  of  this  statute  of  45 
Geo.  III.  "  that  if  any  person  or  persons  shall  commit  any 
"  of  the  said  offences  specified  in  the  said  recited  acts,  or 
"  this  act,  more  than  three  times,  and  shall  be  thereof  con- 
"  victed  before  any  one  or  more  of  his  majesty's  justices  of 
"  the  peace,  in  the  manner  prescribed  and  directed  by  the 
"  said  first  recited  act,  every  such  person  shall,  for  every 
"  such  offence,  committed  subsequent  to  the  third  otlence, 
"  be  deemed  and  adjudged  an  incorrigible  rogue  or  rogues, 
"  and  shall  be  punished  as  such." 


robbing  or- 
chards, &c. 


43  Eliz.  c.  7.         The  produce  of  the  land  is  also  further  protected  by  the 

As  to  persons    following  statutes.     The  43  Eliz.  c.  7.  enacts,  that  all  per- 

cutting  or  ° 

taking  away      sons  who  u  shall  cut  or  unlawfully  take  away  any  corn  or 

"•rowiuo-  Sor '"  "  Sra^n  growing,  or  rob  any  orchards  or  gardens,  or  break 
"  or  cut  any  hedge,  pales,  rails  or  fence,  or  dig,  pull  up,  or 
"  take  up  any  fruit  tree  or  trees  in  any  orchard,  garden,  or 
"  elsewhere,  to  the  intent  to  take  and  carry  the  same  away, 
"  or  shall  cut  or  spoil  any  woods  or  underwoods,  poles  or 
"  trees  standing,  not  being  felony  by  the  laws  of  this  realm  ; 
"  and  their  procurer  and  procurers,  receiver  or  receivers, 
"  knowing  the  same,"  being  convicted  before  a  justice  or 
head  officer  of  a  city  or  town  corporate,  shall  give  the  party 
such  recompence  as  by  the  justice  shall  be  appointed  for  the 
first  offence;  and  if  the  justice,  &c.  shall  think  the  offender 
not  able  or  sufficient,  or  if  the  offender  do  not  make  recom- 
pence, the  justice,  &c.  shall  commit  him  to  the  constable 
where  the  offence  is  committed,  or  the  party  is  apprehended, 
to  be  whipped.  The  statute  further  proceeds,  "  And  for 
"  every  such  offence  for  or  of  which  the  offender  or  of- 
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"  fenders  shall  be  eftsoons  committed  in  form  afore  limited, 
"  the  person  and  persons  so  offending  to  receive  the  said 
"  punishment  of  whipping." 

The  words  of  the  statute  are,  "  the  same  not  being  fe- 
"  lony  by  the  laws  of  this  realm  ;"  upon  which  the  distinc- 
tion is  stated  to  be  this  ;  that  if  they  be  any  way  annexed  to 
the  freehold,  as  trees  growing,  or  apples  growing  upon  the 
trees,  then  the  taking  and  carrying  them  away  is  not  felony, 
but  only  a  trespass,  as  a  man  cannot  steal  any  part  of  Ihe 
freehold;  but  if  they  be  severed  from  the  freehold,  as  wood 
cut,  or  apples  gathered  from  the  trees,  then  the  taking  of 
them  is  not  a  trespass  only  but  a  felony,  (f) 

The  statute  13  Geo.  III.  c.  32.  repeals  a  former  statute  is  Geo.  III.  c. 

,.  „  .  ,   32.  Stealing 

$3  Geo.  II.  which  related  to   the  stealing  of  turnips,    and  anf|  destroy- 

enacts,  that  "  if  any  person  shall  steal  and  take  away,  or  ^jjjjjjjj,1^ 

"  maliciously  pull  up  or  destroy  any  turnips,  potatoes,  cab- 

"  bages,  parsnips,  pease,  or  carrots,  growing  or  being  in  any 

"  garden,  lands,  or  grounds,   open  or  inclosed,"  and  shall 

be  thereof  convicted  before  any  justice,  such  offender  shall 

forfeit  not  exceeding  ten  shillings  above  the  value  of  the 

goods  stolen  ;  and,  in  default  of  payment,  shall  be  committed 

to  the  house  of  correction  for  any  time  not  exceeding  a  month. 

The  provisions  of  this  statute  are  in  some  respects  ex-  42  Geo  III.  c. 

T         „  .  .   .  67.  stealing, 

tended  and  amended  by  the  42  Geo.  III.  c.  67.  which  enacts  injuring,  aud 

that  "  if  any  person  shall  steal,  take  away,  wilfully  or  ma-  jJjnj°JlDf_ 
"  liciously  pull  up,  injure,  or  destroy,  any  turnips,  potatoes,  tatoes,'<ic 
"  cabbages,  parsnips,  beans,  pease,  or  carrots,  growing  or 
"  bein"-  in  any  garden,  orchard,  lands,  or  grounds,  open  or 
"  inclosed,"  and  shall  be   thereof  convicted  in  the  manner 
directed  by  the  13  Geo.  111.  c.  32.  such  person  shall  forfeit 
not  exceeding  twenty  shillings  above  the  value  of  the  goods 
stolen,  injured,  &c.  and  in  default  of  payment  shall  be  com- 
mitted to  the  house  of  correction  for  any  time  not  exceeding 
two  months,  unless  the  penalty  be  sooner  paid. 
(/)  5  Bum.  Just.  Wood.     Ante,  1095,  109(5. 
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31  Geo.  II.  c.        The  31  Geo.  II.  c.  35.  s.  5.,  also  gives  a  summary  pro- 
35.  s.  5.  ,  -ip  • 

,,,-j     ceeuing  by  conviction,  before  a  justice,  against  any  person 

''  stroyiug        who  shall  steal  and  take  away,  or  wilfully  and  maliciously 

muduiT-roots. 

pull  up  and  destroy  any  madder  roots,  so  that  the  prosecu- 
tion be  commenced  within  thirty  days  after  the  offence 
committed. 


Of Larcenv  of        II.  Larceny  cannot,  by  the  common  law,  be  committed  of 

written  in-        written  instruments,  whether  thev   relate  to  real    estate,  or 
strumeuts.  -  ' 

concern  mere  choses  in  action.     If  they  relate  to  real  estate, 

the  taking  of  them  is  considered  as  merely  a  trespass  and  no 
felony,  upon  a  principle  allied  to  those  already  mentioned, 
namely,  that  they  concern  the  land,  or  (in  technical  lan- 
guage) savour  of  the  realty,  are  considered  as  part  of  it  by 
the  law,  and  descend  with  it  to  the  heir :  (g)  and  when  they 
concerned  mere  choses  in  action,  as  bonds,  bills,  and  notes, 
they  were  considered  at  common  law  not  to  be  goods 
whereof  larceny  could  be  committed,  as  being  of  no  intrinsic 
value,  and  not  importing  any  property  in  possession  of  the 
person  from  whom  they  were  taken,  (h) 


Westbeer's  Upon  an  indictment  for  stealing  a  parchment  writing, 
Parchment  purporting  to  be  a  commission  for  ascertaining  the  bound- 
writings  aries  of  certain  manors,  pursuant  to  an  order  of  the  court  of 
cern  the  Chancery,  the  goods  of  our  sovereign  lord  the  king;  and 

realty  arc  not  a]so  another  parchment  writing  annexed  thereto,  purporting: 
the  subjects  of  '  .  .     .  , ,       „ 

larcenv.  to   be  a  return  made  to  the  said  commission,  the  goods  of 

persons  unknown;  it  was  found  by  a  special  verdict,  that 
the  prisoner  was  guilty  of  privately  taking  away  these  parch- 
ment writings,  being  of  the  value  of  one  penny  each,  with 
intent  to  steal  them.  In  the  course  of  the  argument,  it  was 
urged  by  the  counsel  for  the  crown,  that  the  reason  why 
felony  cannot  be  committed  of  charters  which  concern  the 
realty,  is,  that  they  cannot  be  valued ;  but  that  the  reason 

(g)  3  Inst.  109.     1  Hale  510.     1  (7i)  1   Hawk.  P.  C.  c.  33.  s.  35. 

Hawk.  P.  C.  c.  33.  s.  35.    4  Black.  4  Black.  Com.  234.    2  East.  P.  C, 

Com.   234.     2  East  P.  C.  c.  1G.  s.  c.  16.  s.  36.  p.  597. 
34.  p.  596. 
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would  not  apply  in  this  case,  because  a  value  had  been  affixed 
by  the  jury  ;  and  that  it  was  well  known  that  for  certain 
purposes  old  parchments  will  sell  for  a  considerable  price : 
and  it  was  also  urged,  that  the  relation  to  the  realty  does 
not  alone  constitute  the  exemption,  as  there  could  be 
no  doubt  that  it  would  be  felony  to  steal  an  heir  loom, 
though  that  savours  of  the  realty.  The  court,  however, 
were  unanimously  of  opinion,  that  as  the  parchment  writ- 
ings in  question  concerned  the  realty,  no  larceny  could,  be 
committed  of  them,  (i) 

The  doctrine  of  charters  and  other  Avritten  assurances  Nor  the  box, 
concerning-  the  realty   not  being  the  subjects  of  larceny  has  JV™  thSi 
been  carried  so  Air,  that  it  has  been  holden  that  no  larceny 
can  be  committed  of  the  box  or  chest  in   which  they  are 
kept,  (/>) 

With  resnect  to  the  stealing  of  records,  the  statute  S  Hen.   Records. 

°n  i  i  .i  c    «  Hen.  VI.  c. 

VI.  c.  12.  s.  3.  enacts,  '•  that  if  any  record  or  parcel  thereof,    12  s  3 

(s  writ,  return,  panel,  process,  or  warrant  of  attorney,  in  the 

"  King's  court  of  Chancery,  Exchequer,  the  one  Bench  or  the 

"  other,  or  in  his  Treasury,  be  wilfully  stolen,  taken  away, 

"  withdrawn,  or  avoided  by   any  clerk,  or  other  person,  by 

"  reason  whereof  any   judgment  shall    be  reversed  :    that 

"  such  stealer,    taker  away,   withdrawer,  or  a  voider,  their 

"  procurers,  counsellors,   and  abettors,   being'   thereof  in- 

(i)  Westbcer's  case,   0.  B.  1739.  mined  without  much  difficulty  that 

I  Leach  12.     2   East.  P.  C.  c.  16.  s.  no  such  judgment  could  he  given. 

34.  p.  596.     The  special  verdict  and  1  Leach  14,  15. 

the  indictment  were  removed  into  (fc)  Staundf.  25  h.   1  Hale  510. 

the  court  of  King's  Bench  by  certi-  And  the  same  law  is  laid  down  in 

orari  in  Trin.  T.  1740.     A  question  3  Inst.  109.  as  to  the  box  or  chest, 

appears  to  have  been  raised,  after  though   it  be  of  great  value;  and 

the  courthad  decided  upon  thepoint  the  reason  given  is,  that  "  it  shall 

stated  in  the  text,  whether  the  pri-  "  be  of  the  same  nature  the  char- 

soner  should  be  discharged  or  re-  "  ters  be  of;  et  omne  majus  dignum 

ceive  judgment  on  this  indictment  "  trahit  ad  se  minm." 
as  for  a  trespass :  but  it  was  deter- 
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"  dieted,  and  by  process  (hereupon  made  thereof  duly  con- 
"  vict,  by  their  own  confession,  or  by  inquest  to  be  taken  of 
"  lawful  men,  whereof  the  one  half  shall  be  of  the  men  of 
u  any  court  of  the  same  courts,  and  the  other  half  of 
"  other,  shall  be  adjudged  for  felons,  and  shall  incur  the  pain 
"  of  iclony.  And  that  the  Judges  of  the  said  courts,  of  the 
"  one  bench  or  of  the  other,  have  power  to  hear  and  deter- 
°  mine  such  defaults  before  them,  and  thereof  to  make  pu- 
"  nishments  as  afore  is  said." 


Some  points  upon  the  construction  of  this  statute  will  bo 
noticed  in  a  subsequent  chapter.  (/) 

Choscsin  It  has  been  observed  that  written  instruments  which  con- 

cerned mere  choses  in  action,  as  being  of  no  intrinsic  value, 
and  not  importing  any  property  in  possession  of  the  party 
from  whom  they  were  taken,  were  not  at  common  law  the 
subjects  of  larceny ;  (m)  which  offence  can  be  committed 
only  in  respect  of  goods  which  have  some  worth  in  them- 
selves, and  do  not  derive  their  worth  merely  from  their  re- 
lation to  some  other  thing.  (?i)  But  the  legislature  has 
thought  it  necessary  to  interfere  upon  this  subject  ;  and  the 
stealing  of  chases  in  action  is  now  in  many  instances  made 
felony  by  statute. 


«  Geo.  II.  c.  The  2  Geo.  II.  c.  25.  s.  S.  (which  was  passed  in  the  first 

25.  s.3.  instance  for  five  years,  but  revived  and  made  perpetual  by 

Stealing  of  J  .  l      l      »         J 

exchequer        9  Geo.   II.  c.    18.)  enacts  "  that  if  any  person  or  persons 

Smith  Sea  "  sna^  stea*  or  ta^e  ^  robbery,  any  exchequer  orders  or 

]><>  .Is,  bank-  "  tallies,   or  other  orders,  entitling  any   other  person  or 

notes,  East  ,,  ..  i  •      ,i  ,. 

India  1     ds  persons  to  any  annuity    or  share    in  the  parliamentary 

dividend  war-  a   fuiij.   or  any  exchequer  bills,  South   Sea  bonds,   bank- 

ra    ts,  bills  of  T  .       ..   .,      . 

exchange,  notes,  East  India  bonds,  dividend  warrants  ot  the  bank, 

promissory 

(!)  See  post,  the  Chapter  on  the  (n)  1  Hawk.  P.  C.f.  S3,  s.  35.     2 

Jvoiding,  8fc.  of  Records.  East.  P.  C.  c.  16.  s.  36.  p.  597. 

(»»)  Ante,  1112. 
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il  South    Sea  company,  East  India  company,  or  any  other  notes,  &c.  4 

..        »  ...      j.        .  made  feloi 

"  company,  society,  or  corporation,  bills  of  exchange,  navy  oods  of 

"  bill-;   or   debentures,    goldsmiths'    notes  for   payment   of   t!  ''ue 

7     ^  .  were  taken. 

"  money  ;  or  other  bonds  or    warrants,  bills,  or  promissory 

"  notes  for  the  payment  of  any  money,  being  the  property 

"  of  any  other  person  or   persons,   or  of  any  corporation, 

li  notwithstanding  any  of  the  said  particulars,  are  termed  in 

"  law  a  chose  in  action,  it  shall  be  deemed  and  construed  to 

"  be  felony  of  the  same  nature  and  in  the  same  degree, 

"  and  with  or  without  the  benefit  of  clergy,  in  the  same 

"  manner  as  it  would  have  been,  if  the  offender  had  stolen 

"  or  taken  by  robbery,  any  other  goods  of  like  value  with 

"  the  money  due  on  such  orders,  tallies,  bills,  bonds,  war- 

"  rants,  debentures,  or  notes,  or  secured  thereby,  and  re- 

«  maining  unsatisfied ;  and  such  offender  shall  suffer  such 

tl  punishment  as  he  or  she  should  or  might  have  done,  if  he 

"  or  she  had  stolen  other  goods  of  the  like  value  with  the 

"  monies  due  on  such  orders,  tallies,  bonds,  bills,  warrants, 

"  debentures  or  notes  respectively,  or  secured  thereby,  and 

fi  remaining  unsatisfied." 

The  stealing  a  single  bank-note  has  been  holden  to  be  Points  upon 
within  the  statute;    though   the   words  in  the  statute  are  tioVofthi/" 
**  bank-notes,"  in  the  plural  number,  (o)     And  where  the  statute, 
prisoner   was  convicted  of  stealing  a  note,  by  which  the 
maker  promised  to  pay  to  the  prosecutor  or  order  a  sum  of 
money,  but  which  the  prosecutor  had  not  indorsed  ;  it  was 
holden  by  all  the  judges  that  its  not  being  indorsed  was  im- 
material, (p)     In  a  case  where  the  prisoners  were  indicted 
for  stealing  a  bill  of  exchange,  it  appeared  that  when  the 
bill  was  stolen  from  the  prosecutor,  at  Manchester,  two 
names  only  were  indorsed  upon  it ;  but  that  when  it  was  ne- 
gociated  by  one  of  the  prisoners,  at  Leicester,  a  third  name 
was  added  to  the  two  other  indorsers  :  upon  which  it  >\as 

(o)  Hassel's  case,  O.B.  1730.     1  (;>)   Anon.    East.    T.    17S1.      2 

Leach  1.    2  East.  P.  C  c.  10.  s.  37.      East.  P.  C.  c.  16.  s.  37.  p.  £>!>*> 
p.  598. 
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objected,  on  behalf  of  the  prisoners,  that  this  being  an  in- 
dictment, in  Leicester,  for  then  and  there  stealing  a  bill  of 
exchange,  whereon  were  indorsed  the  names  of  the  two  first 
indorsers,  it  was  not  supported  by  the  evidence  of  a  bill 
with  an  additional  name  indorsed  thereon,  at  the  time  the 
bill  was  negociated  by  one  of  the  prisoners,  in  Leicester. 
Hut  the  prisoners  were  convicted  :  and  the  point  being  sub- 
mitted to  the  twelve  Judges,  for  their  consideration,  they  all 
agreed  that  the  addition  of  the  third  name  made  no  differ- 
ence :  that  it  was  the  same  bill  that  was  originally  stolen  ; 
and,  therefore,  that  the  conviction  was  proper,  (q) 

Exchequer  With  respect  to  the  meaning  of  the  words,  "  exchequer 

bills  not  a  bills,"  in  the  statute,  it  may  be  observed,  that  where  upon 

signed  by  the  . 

proper  person,  another  statute  relating  to  embezzlements  by  servants  of  the 

Bank  of  England,  which  will  be  mentioned  in  a  subsequent 

chapter,  (r)  a  prisoner  was  indicted  for  stealing  certain  bills, 

commonly  called  exchequer  bills  ;  and  it  appeared  that  the 

person,  who  signed  them,  on  the  part  of  the  government, 

was  not  legally  authorized  so  to  do  ;  the   court   held  that 

they  were  not  good  exchequer  bills;  and  the  prisoner  was 

consequently  acquitted,  (s) 

Clarke's  case.        ^n  a  ^a*e  case  ^  vvas  holden  that  the  paper  and  stamps 

Thepaperand  of  Ike  notes  of  a  firm  of  country   bankers,  which  had  been 

stamps  ot  the  .  .  ,  .  * 

notes  of  coun-  paid  by  their  correspondent  banker,  in  London,  and  which 

try  hankers,      were  re-issuable  by  the  country  bankers,  were  the  valuable 

which  have  *  J 

been  paid  hy     property  of  such  country  bankers  while  they  were  in  transitu 

Dondent*68"  ^0l  *'ie  PurPose  °f  uc»llg  re-issued.  The  indictment  consisted 
hankers,  in  of  several  counts ;  in  some  of  which  the  prisoner  was 
are  re-issuable  charged  with  stealing  "  promissory  notes  ;"  and  in  others 

by  the  coun-     he  was  charged  with  stealing:  "  one  hundred  and  thirty-five 

try  hankers,  3  .  .  J 

arethevalu-     "pieces  of  paper,   each  being  respectively  stamped  with  a 

able  property  «  stamp  of  four  shillings,  value  four  shillings,  being  the 
of  the  coun-  r  D  '  °  '  ° 

(q)  Austin  and  King,  Leicester  (r)  Post.  Chap.  XVI. 

Lent.  Ass.  1783.  East.  T.  1783.     2  (*)  Aslett's  (first)  case.     2  L«ack 

East.  P.  C.  c.  16.  s.  37.  p.  602.  934. 
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"  stamp  directed  by  the  statute  in  such  case  made  and  pro-  try  bankers, 
"  vided  on  every  promissory  note  for  payment  to  the  bearer  "/,]  \{" ,','"" 
"  on  demand  of  any  sum  of  money  not  exceeding",  &c. ;  one  purpose  of  be- 
"  hundred  and  eighty-four  pieces  of  paper ;  each  being  re- 
"  spectively  stamped  with  a  stamp  of  one  shilling,  &c. ;  and 
"  seventy-seven  pieces  of  paper,  each  being  respectively 
"  stamped  with  a  stamp  of  one  shilling  and  six-pence,  &c. 
"  all  the  said  pieces  of  paper  being  so  stamped  as  aforesaid, 
"  and  being  the  property,  &c. ;  and  each  and  every  of  the 
"  said  stamps  being  then  available,  and  of  full  force  and 
"  effect,  against  the  peace,  &c."  It  appeared,  in  evidence, 
that  the  paid  notes  in  question  were  made  up  into  a  parcel 
by  the  London  bankers,  and  sent  by  the  mail  to  the  country 
bankers,  who  never  received  them,  and  were  under  the  ne- 
cessity of  issuing  other  notes  on  fresh  stamps  in  their  stead. 
It  was  also  proved  that  many  of  the  paid  notes,  so  missed, 
were  traced  to  the  possession  of  the  prisoner,  at  the  bar, 
under  very  strong  circumstances  of  suspicion. 

The  prisoner's  counsel  objected  that  the  charge  being  for 
a  larceny,  the  law  required  that  the  property  stolen  should 
be  of  some  value  ;  that  the  notes,  in  the  present  instance, 
having  been  paid,  they  were  become,  both  with  respect  to 
the  money  they  were  intended  to  secure,  as  well  as  to  the 
stamps,  mere  waste  paper;  that  their  former  value  was  ex- 
tinct; and  that  before  they  could  again  become  valuable 
property,  it  was  necessary  they  should  Jiave  been  actually 
re-issued  by  the  firm  of  the  country  bank.  And  it  was  also 
objected,  as  to  the  counts  for  stealing  the  stamped  pieces  of 
paper,  that  they  could  not  be  sustained  ;  inasmuch  as  the 
stamps,  having  been  used,  were  not  at  the  time  when  they 
were  taken  in  any  way  saleable  as  stamps ;  that  their  opera- 
tion, as  stamps,  was,  at  that  time,  completely  finished,  and 
at  an  end  ;  and  that  they  would  not  reassume  the  character 
of  stamps,  until  the  notes,  to  which  they  were  affixed,  had 
undergone  the  process  of  being  re-issued. 

The  case  was  left  to  the  jury,  who  found  the  prisoner 
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guilty  ;  upon  which  the  judgment  was  respited,  and  the  case 
referred  to  the  consideration  of  the  twelve  Judges,  whose 
opinion  was  afterwards  delivered  by  Grose,  J.  to  the  fol- 
lowing effect : — "  The  question  submitted  in  this  case  to  the 
"  consideration  of  the  Judges  was,  whether  the  paper  and 
'•'  the  stamps  are.   under  the  circumstances  of  the  case,  the 
"  subjects  of  larceny  at  common   law;  or,  in  other  terms, 
"  whether  they  are  the  property  of,  and  of  any  value  to 
"  Messrs.  Large  and  Co.  (the  country  bankers)  who  were  un- 
"  questionably  the  owners  of  them.     These  gentlemen  had 
"  paid   for  the  paper,  the  printing  and  the  stamps  of  these 
"  papers,  which  once  existed,  both  in  character  and  in  value, 
"  as  promissory  notes.     Their  character  and  value,  as  pro- 
"  missory    notes,    were  certainly  extinct  at  the  time  they 
"  were  stolen  ;  but,  even  in  this  state,  they  bore  about  them 
"  a  capability  of  being  legally  restored  to  their  former  cha- 
"  racter  and  pristine  value.     It   was  a  capability  in  which 
"  these  owners  had  a  special  interest  and  property.     The 
"  act  of  re-issuing  them  would  have  immediately  manifested 
"  their  value  as  papers,  for  it  would  have  saved  their  owners 
"  the  expence  of  reprinting  other  notes,  and   of  purchasing 
"  other  stamps,  to  which  expence,  it  was  proved,  they  were 
"  put,  on  their  being  deprived  of  these  papers,  by  the  crime  of 
"  the  prisoner.     In  what  sense  or  meaning,  therefore,  can  it 
"  be  said  that  these  stamped  papers  were  not  the  valuable  pro- 
{i  perty  of  their  owners  ?      They  were,  indeed,  only  of  value 
"  to  those  owners  ;  but  it  is  enough  that  they  were  of  value 
"  to  them  :  their  value  as  to  the  rest  of  the  world  is  immate- 
li  rial.     The  Judges,  therefore,  are  of  opinion,  that,  to  the 
"  extent  of  the  price  of  the  paper,  the  printing,  and  the 
u  stamps,   they  were   valuable   property  belonging  to  the 
"  prosecutors ;  and  that  the  prisoner  has  been  legally  con- 
"  victed."  (0 

(0  Clarke's  case,  0.  B.  1810.     2  "chattel  be  valuable  to  the  pos- 

Lcach  1036.     And  in  a  MS.  note  of  "  sessor,  though  not  saleable,  and 

the   judgment  in  this  case,   with  "  of  no  value  to  any  one  besides,  it 

which  the  author  has  bcenfavoured,  "may  still    be   the  subject  of  a 

the  principle  is  thus  stated,  "  If  a  "  larceny." 
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In  a  case  where  the  prisoner  was  indicted  upon  a  statute  Sanson's 

(7  Geo.  III.  c.  50.  s.  1.)  relating  to  larcenies  and  embezzle-  country  bank 

ments,  by  persons  employed  in  the  Post-office,  (it)  and  the  ,    "'  '    ,''""" 

indictment  charged  him  with  secreting  a  letter,  containing  re-issued, held 

certain  "  promissory  notes  /'  it  was  objected,  on  his  behalt,  ^^^  and 

that  the  notes  contained  in  the   letter   could  not  be  consi-   f  .11  within  the 
.  ,  i-i  •  i  i      description  or 

dered  as  promissory  notes,  the  money  having  been  paid  to  prom;,sury 

the  holders  of  them,  while  they  possessed  the  character  of  uotcs- 
promissory  notes,  by  the  bankers  in  London  ;  and  that  as 
they  had  not  been  re-issued  in  pursuance  of  the  statutes, 
they  had  not  been  revived,  as  those  statutes  direct,  and 
therefore  were  not  good  and  valid  promissory  notes.  But 
the  case  being  reserved  for  the  consideration  of  the  twelve 
Judges,  a  majority  of  them  were  of  opinion,  that  these  notos, 
though  not  re-issued,  still  retained  the  character,  and  fell 
within  the  description  of  proniissonj  notes;  that  they  were, 
as  promissory  notes,  valuable  to  the  owners  of  them ;  and 
therefore  that  the  verdict  given  against  the  prisoner  in  this 
case  was  right  in  law.  (w)  But  a  case  is  mentioned  in  which 
it  is  said  to  have  been  ruled,  that  it  was  not  felony  under 
this  statute  of  2  Geo.  II.  c.  25.  to  steal  banker's  notes  com- 
pletely executed,  but  which  had  never  been  put  into  circu- 
lation; on  the  ground  that  no  money  was  due  upon  them.  (#) 


But  where  a  party  was  compelled,  by  great  violence  and  Phipoe's  case. 

r  ,      .,  .  .  Where  a  party 

menace  oi  death,  to  sign  a  promissory  note  on  stamped  paper  wascompeiled 

previously  prepared  by  the  prisoner,  and  the  prisoner  was  bygreatvio- 

,      .         .        •  ,      •  ,  ,  ,  lencc  to  sign 

present  during  the  time,  and  withdrew  the   note  as   soon  as  a  promisor/ 

it  was  made,  it  was  holden  not  to  be  a  case  within  the  sta-  J101,1'  ,wn,cft 

7  had  been  pre- 

tute2  Geo.  II.  c.  25.     The  indictment  charged  the  prisoner  a  iously  pre- 
with  robbing  the  prosecutor  in  a  dwelling-house,  and  taking  j!,^,,1.,'^  who 

from  him  a  promissory  note  of  the   value  of  2,000/.  signed   produced  \t 

ami  withdrew 

(«)  See  the  statute,  and  this  case  rough,  C.  J.  Carlisle,  1SC2,  men- 
more  fully,  post,  Chap.  XVII.  tioned    in  the  notes  to  4  Black. 

(it-)  Ransons  case,  O.  B.   1812,  Com.  23-t.  and  in  note  (6),    in  2 

2  Leach  1090,  1093.  Leach     1061.      But    qu.    and    see 

(x)  Auon.    cor.    Lord    Ellenbo-  Clarke's  case,  ante-, .111 6$  11 18 
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it  again  as        by   the   prosecutor,  against  the    form    of  the  statute:  and 

soon  as  11  was  anot|ier  count  laid  the  note  as  the   property  of  the  prosecu- 

signoil,  tlie  .  . 

case  was bold<  tor.     The  facts  proved  were,  that  the  prisoner  inveigled  the 

within  the'0      prosecutor  to  her  house,  where  he  was  detained  by  force  for 

statutes  Geo.  several  hours,  and  at  length  induced,  by  great  violence  and 
II.  C.  25. 

menace  of  death,  to  sign  the  promissory  note  in  question.  It 
was  dated  March  30,  1795,  and  promised  in  the  usual  form 
two  months  after  date  to  pay  the  prisoner,  or  order,  two 
thousand  pounds.  And  it  appeared  that  the  prisoner  at- 
tempted to  get  the  note  discounted  the  next  day,  without 
success ;  and  it  was  found  in  her  possession  when  she  was 
apprehended. 

The  jury  having  found  the  prisoner  guilty,  the  case  was 
reserved  for  the  consideration  of  the  twelve  Judges;  the 
principal  objection  to  the  conviction,  as  urged  by  the  counsel 
for  the  prisoner,  being,  that  the  case  was  not  within  the  sta- 
tute 2  Geo.  II.  c.  25.  the  note  being  of  no  value  while  in 
the  hands  of  the  prosecutor,  and  the  statute  only  extending 
to  secure  valid  existing  securities  in  the  possession  of  the 
party  robbed.  It  was  argued,  that  nothing  could  be  «aid  to 
be  due  on  this  note  as  the  statute  required  ;  and  that  it 
never  was  the  property,  nor  in  the  possession,  of  the  prose- 
cutor, the  paper  and  stamp  being  the  property  of  the  pri- 
soner, and  never  out  of  her  possession  :  that  the  prisoner 
had  in  fact  acquired  the  note  not  by  stealing,  but  by  du- 
ress. 

It  appears  that  there  was  considerable  difference  of  opi- 
nion amongst  the  Judges  upon  this  point.  It  is  said,  that 
nine  of  them  expressly  held,  that  the  offence  was  not  within 
the  statute  :  some  of  them  thinking  that  the  statute  was  only 
intended  to  protect  existing  available  notes  in  the  hands  of 
the  person  from  whom  they  were  taken,  and  that  this  note 
did  not  come  within  that  description,  being  of  no  value  in  the 
hands  of  the  prosecutor  ;  and  others  inclining  to  think  that 
the  note  was  of  value  from  the  moment  it  was  drawn;  but 
that  it  never  was  in  the  possession  of  the  prosecutor,  but 
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continued  all  the  time  in  the  possession  of  the  prisoner  her- 
self, by  whose  duress  the  prosecutor  was  compelled  to  make 
it.     And  Eyre,  C.  J.  observed,  that  the  property  never  ex- 
isted till  the  force,  but  arose  out  of  it ;  and  that  thei'efore  it 
was  different  from  the  case  of  money.     And  admitting  that  if 
the  prosecutor  had  brought  the  note  in  his  pocket,  it  would 
have  been  a  case  within  the  act,  though  the  note  would  not 
be  available  while  in  his  possession   (upon    which  point  ho 
should  have  hesitated  ;)  yet  this  was  not  that  case.     But  all 
the  nine  Judges  considered  that  the  whole  transaction  was 
one  continued  act,  and  that  the  note  was  procured  by  duress, 
and  not  by  stealing.     One  of  the  Judges  (Ashhurst  J.)  who 
differed,  thought  that  it  was  not  a  single  act ;  but  that  there 
was  a  distinguishable  interval  between   the  writing  of  the 
note  and   the  actual  taking-  of  it  by  the  prisoner,  during 
which    the   prosecutor   had   the  possession  of  it ;  and   that 
therefore  it  was  taking-  from   him  an  instrument  of  value 
within  the  meaning  of  the  statute,  as   it  would  have  been 
available  against  him  in  the  hands  of  an  innocent  holder. 
On  this  ground  also,  Macdonald,  C.  B.  doubted.   The  other 
Judge  (Buller,  J.)  was  absent. 

The  opinion  of  the  majority  of  the  Judges  was  afterwards 
delivered  by  Ashhurst,  J.     He  stated,  "  that  as  the  legisla- 
"  ture  at  the  time  of  passing  the  statute  L2  Geo.  II.  c.  25. 
"  s.  3.  whereby  the  stealing  a  chose  in  action  was  made  fe- 
"  lony,  could  not  possibly  have  a  case  like  the  present  in 
"  contemplation,  it  was  not  within  that  act  of  parliament ; 
"  that  it  was  essential  to  larceny,  that  the  property  charged 
"  to  have  been  stolen  should  be  of  some  value;  that  the 
"  note  in  the  present  case  did  not,  on  the  face  of  it,  import 
"  either  a  general  or  a  special  property  in  the  prosecutor: 
"  and  that  it  was  so  far  from  being  of  any  the  least  value 
"  to  him,  that  he  had  not  even  the  property  of  the  paper  on 
"  which  it  was  written  :  for  it  appeared  that  both  the  paper 
"  and  the  ink  were   the  property  of  the   prisoner  ;  and  the 
u  delivery  of  it   by  her  to  him   could  not,  under  the  cir- 
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u  cumstances   of  the  case,  be  considered  as  vesting  it   in 
"  him."  (jy) 

Walsh'seue.         This  authority  was  cited  in  a  case  of  recent   occurrence, 
Argued  that  a  .  .  . 

check  upon  a     where  the  prisoner  was  charged  with  stealing  a  check  upon 

banker  is  not    a  banker,  whicli,  in  some  of  the  counts  of  the    indictment, 

Within  the  2 

Geo.  11.  c.  25.  was  described  as  "  a  bill  of  exchange,"  and  in  others  as 
"  a  warrant  for  the  payment  of  money.'5  It  was  argued,  on 
behalf  of  the  prisoner,  that  these  counts  were  bad  on  the 
ground  that  the  statute  2  Geo.  II.  c.  25.  extends  only  to 
such  instruments  as  are  available  securities  in  the  hands  of 
the  party  from  whom  they  are  stolen;  that  a  check  on  a 
banker  does  not  create  any  debt  between  the  drawer  and 
the  banker,  whose  liability  to  the  drawer  remains  precisely 
the  same  as  before,  and  is  not  altered  in  any  respect  by 
such  an  instrument ;  and  that,  consequently,  the  check  in 
the  present  case,  not  being  a  security  to  the  prosecutor, 
could  not  be  averred,  as  in  this  indictment,  to  be  either 
"  a  bill  of  exchange,"  or,  "a  warrant  for  the  payment  of 
'*'  money,"  the  property  of  the  prosecutor,  and  upon  which 
the  sum  of  money,  for  the  payment  whereof  it  was  made, 
was  due  thereon  to  him.  It  was  not,  however,  necessary  to 
press  this  objection,  as  the  case  supplied  one  of  greater  im- 
portance, which  has  been  already  noticed,  (z) 

As  to  larceny  of  lottery  tickets  see  the  statute  57  Geo. 
III.  c.  31.  s.  58. 

Of  Larceny  III.  The  third  subject  of  enquiry,  under  the  head  of  per- 

birds' and  fish    sona^  goods  in  respect  of  which  larceny  may  be  committed,, 

arises  when  the  property  taken  consists  either  of  animals^ 

birds,   or  fish. 

Domestic  With  regard  to  domestic  animal?,  such  as  horses,  oxen, 

animals. 

(t/)  Phipoc's     (Maria     Theresa)       East.  Y.  C.  c.  16.  s.  37.  p.  599. 
case,  0.   B.   1795.    and    Serjeant's  (a)  Walsh's  case,  2  Leach  1061.. 

Inn,  Feb.  1796,    2  Leach  67.1.     2      Jnte,lQ&\. 
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sheep,  and  the  like,  there  is  no  doubt  whatever  that  they 
were  the  subjects  of  larceny  at  common  law.  (a)  And  the 
stealing  of  many  of  these  animals  has  been  made  a  capital 
offence,  by  the  provisions  of  several  statutes,  which  will  be 
noticed  in  a  subsequent  chapter,  (b)  Domestic  birds  also, 
as  ducks,  hens,  geese,  turkeys,  peacocks,  &c.  are  clearly  the 
subjects  of  larceny,  (c)  So  also  larceny  may  be  committed 
of  their  eggs  or  young  ones,  (d) 

And  as  the  stealing  of  such  animals  is  larceny,  it  is  also  And  their 
larceny  to  steal  the  produce  of  them,  though  taken  from  the  l>ro 
living  animals.  Upon  this  ground  it  was  holden  by  all  the 
Judges,  on  a  case  reserved  for  their  opinion,  that  milking  a 
cow  at  pasture,  and  stealing  the  milk,  was  larceny,  (<?)  And 
it  has  also  been  holden  that  larceny  may  be  committed  by 
pulling  wool  from  the  bodies  of  live  sheep  and  lambs  with  a 
felonious  intent.  (/")  In  one  report  of  this  last  decision  it  is 
given  as  a  part  of  the  opinion  of  the  Judges,  to  whose  con- 
sideration the  question  was  referred,  that  in  order  "  to  pre- 
"  vent  the  thoughtless  and  wanton  frolics  which  might  be 
"  played  with  these  trifling  kinds  of  property  from  'ring 
"  prosecuted  as  petty  larcenies,  when  perhaps  they  were 
"  unmixed  with  any  fraudulent  or  felonious  design,  the  law, 
"  proceeding  upon  the  idea  de  minimis,  requires  the  pro- 
<s  perty  stolen  to  be  of  the  value  of  twelve-pence."  (g) 
First,  observing  that  the  property  taken  must,  in  all  cases  of 
simple  larceny,  be  above  the  value  of  twelve-pence,  in  order 
to  make  the  offence  more  than  petit  larceny ;  it  is  submitted 
with  great  deference  that  the  doctrine  that  petit  larceny 
may  not  be  committed  by  thus  taking  wool  from  the  backs 


(a)  1  Hale  511.     1  Hawk.  P.  C.  sat  for  Bathurst,  J.  Oxford  circuit 
c.  33.  s.  43.  about  1769.     2  East.  P.  C.  c.  16.  s. 

(b)  Post.  Chap.  IX.  49.  p.  617.     1  Leach  171. 

(c)  1  Hale  511.       1  Hawk.  P.  C.  (/)  Martin's  case,  Northampton 
c.  33.  s.  43.  Lent  Ass.   1777,  1   Leach  171.     3 

(i)  Id.  ibid.  Hale's  Sura.  68,  69.  East.  P.  C.  c.  16.  s.  49. p.  6 IS. 

(e)  Anon.  cor.  Leigh,  Serjt.  who  (g)  1  Leach  172. 

4  c 
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of  sheep,  when  the  value  of  the  wool  is  not  more  than 
twelve-pence,  seems  to  be  very  questionable.  Undoubtedly 
the  quantity  taken,  if  considerable,  will  be  a  strong  additional 
circumstance  in  the  evidence  of  felonious  intent  necessary  to 
sustain  a  charge  of  larceny  :  but  supposing  that  quantity  not 
to  be  of  greater  value  than  twelve-pence;  yet  if  the  feloni- 
ous intent  of  the  party  be  manifest,  as  it  may  be  from  the 
manner  in  which  the  fact  is  committed,  the  use  to  which  the 
property  is  applied,  and  the  behaviour  of  the  party,  why 
should  such  a  taking  not  be  considered  as  petit  larceny  :  (h) 

Ammals,  &d         Where  the  animals  or  other  creatures  are  not  domestic, 
reclaimed  or     DU^  'referee  nahtrce,  larceny  may,  notwithstanding,  be  corn- 
dead,  mitted  of  them,  if  they  are  fit  for  the  food  of  man,  and  dead, 
reclaimed,  (and    known  to   be  so)  or  confined.      Thus,  if 
hares  or  deer  be  so  inclosed  in  a  park,  that  they  may  be 
taken  at  pleasure  ;  or  fish  in  a  trunk  or  net,  or  as  it  seems  in 
any  other  inclosed  place  which  is  private  property,  and  where 
they  may  be  taken  at  any  time,  at  the  pleasure  of  the  owner ; 
or  pheasants  and  partridges  be  confined  in  a  mew ;  or  pi- 
geons be  shut  up  in  a  pigeon-house ;  or  swans  be  marked 
and  pinioned,   or  (though  unmarked)   be   kept  tame  in  a 
mote,  pond,  or  private  river ;  or  if  any  of  these  creatures 
be  dead  and  in  the  possession  of  any  one  ;    the  taking  of 
them  with  felonious  intent  will  be  larceny.  (?)     And  of  some 
things  force  nafurce,  though  not  fit   for  food,    felony    may 
be  committed,  if  they  be  reclaimed;  in  respect  of  their  gene- 


(h)  It  should  be  observed  also,  "  wicked     disposition     be    disco- 

that  in    the  abstract    of  Martin's  "  vcred,  une  disposition  a  J  aii  c  un 

case,  in  2  East.  P.  C.  c.  16.  s.  49.  "  mal  chose,  as  it  is  described  by 

p.  618.  it  is  not  stated  as  any  part  "  Britton,  it  may  be  evidence  of 

of  the  opinion  of  the  Judges  that  "  felony,  notwithstanding  the  tri- 

the  property  stolen  should  be  above  "  fling  quantity  of  the  thing  taken."' 

the  value  of  twelvepcncc.     And  at  (0  3  Inst.  109, 1 10.     1  Hale  51 1. 

the   conclusion   of  the    report    in  3  Hawk.  P.  C.  c  33.  s.  41.    4  Black, 

whi.h  that  position  is  advanced,  the  Com-   235.     2  East.  P.  C.  c.  16.*. 

doctrine    appears    to    be    contra-  41.  p.  607. 
dieted,  where  it    is    said,  "  if  a 
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rous  nature  and  courage,  serving  ob  vilce  solatium  of  prn. 
and  noble  persons,  to  make  them  fitter  for  great  employ- 
ment; so  that  larceny  may  be  committed  of  hawks  and 
falcons,  when  reclaimed  and  known  to  be  so  ;  (k)  and  it  may 
be  committed  also,  it  is  said,  of  young;  hawks,  in  the  nest.(/) 
But  not  of  the  eggs  of  hawks  or  swans,  though  reclaimed; 
the  reason  of  which  seems  to  be  that  a  less  punishment 
namely,  fine  and  imprisonment,  is  appointed  for  taking 
them  by  statute,  (m)  The  stealing  a  stock  of  bees  seems  to 
be  admitted  to  be  felony.  (//) 

But  a  different  doctrine  prevails  with  respect  to  animals  Animals, &c. 
and  other  creatures  ferce  nalnrce  which  are  unreclaimed:  uureclaimed. 
as  it  is  considered  that  no  person  has  a  sufficient  property 
in  them  to  support  an  indictment  for  larceny.  Thus  lar- 
ceny cannot  be  committed  of  deers,  hares,  or  conies,  in  a 
forest,  chase  or  warren  ;  offish,  in  an  open  river  or  pond; 
of  wild  fowls,  when  at  their  natural  liberty  ;  of  old  pigeons, 
out  of  the  dove-hcuse ;  (o)  or  even  of  swans,  though 
marked,  if  they  range  out  of  the  royalty,  because  it  cannot 
be  known  that  they  belong  to  any  person,  (p)  But  larceny 
may  be  committed  of  the  flesh  or  skins  of  any  of  these  or 
other  creatures  fit  for  food,  when  they  are  killed  ;  because 
they  are  then  reduced  to  a  state  in  which  a  right  of  property 
in  them  may  be  claimed  and  exercised,  (q) 

(k)  37  Ed.  III.  c.  19.     1  Hawk.  S3.     2  Black.  Com.  392. 

P.  C.  c.  33.  s.  36.     And  see  3  Inst.  (o)  3  Inst.  109,  110.     1  Hale  510 

96  et  sequ.  as  to  the  sort  of  hawks  511.1  Hawk.  P.  C.  c  33.  s.  39,  40. 

and  falcons  within  this  statute:  and  4  Black.  Cora.  235.     2  East.  P.  C. 

3  Inst.  109.  c.  16.  s.  41.  p.  607. 

(I)  1   Hale  511.      This  kw  had  (p)  1  Hale  511. 

relation  to  the   trained  hawks   of  (</)  3  Inst.  110.     1  Hale  511.    Iu 

former  days.  3  Inst.  110,  it  is  said, "  But  the  deer, 

O)  11  Hen.  VII.  c.   IT.  and  31  "  &c.  being  wild,  yet.  when  he  is 

Hen.  VIII.  c.  12.     1  Hawk.  P.  C.  c.  "killed,    larceny    may    be.    com- 

33.  s.  42.     2  East.  P.  C.  c.  16.  s.  41.  "  mitted  of  the  flesh,   and  so    of 

p.  607.  "  pheasant,  partridge,  or  the  Like  •, 

(«)  2  East.  P.  C.  c.  16.  s.  41.  p.  "  and  so  note  a  diversity  between 

607.  citing  Tibbs  v.  Smith,  Hay.  "  such  be;;sls  as  be  ferae  aatu 

4  c  2 
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Roughs  case.        It  is   so  clearly   established,  that  those  creatures  which 
mentfor^         are/era  natures  can  only  become  the  subject  of  property 

Btealingan        by    being   dead,    reclaimed,   or   confined,    that   it  has  been 
animal  (era*  ,  ,11111  j         m     1 

nature  must     holden    to  be   necessary  that  (hey  should   be   so  described 

shewthatit       jn  an  indictment  for  stealing  them.     The  prisoner,  having 
was  either  •  e 

dead, tame, or  been  convicted  on  an   indictment  for  stealing-  a  pheasant  ot 

confined.  the  va]uo  of  forty  killings,  of  the  goods  and  chattels  of  H. 

S.,  the  case  was  referred  to  the  consideration  of  the  Judges  ; 
and  upon  a  second  conference,  and  after  much  debate  and 
difference  of  opinion,  they  all  agreed  that  the  conviction 
was  bad ;  that  in  cases  of  larceny  of  animals  ferce  naturcn 
the  indictment  must  shew  that  they  were  either  dead,  tame, 
or  confined ;  otherwise  they  must  be  presumed  to  be  in  their 
original  state  ;  and  that  it  is  not  sufficient  to  add  "of  the 
goods  and  chattels"  of  such  an  one.  (r) 

Jones's  case.         It  has  been  ruled  that  though  a  person  be  not  qualified 

An  unquah-     t    j  or  kill,  same,  he  may  have  a  sufficient  legal  pos- 

hed j>er->ou  1  '  »  &  J  .     . 

may  have  a       session    of    animals,    &c.    coming    under   that   description, 

gafpefssesston  whereon  to  support  an  indictment  for  stealing  them.     The 

ofgameto        prisoner  was  indicted  for  stealing  five  pheasants,  restrained 
support  an  in-  .  _   .  , 

diriment  for     of  their  natural  liberty,  the  property  ot  the  prosecutor :  and, 

stealing  it         u     n  jts  appearjno-  from  the  evidence  that  the  prosecutor 
irom  him.  '  ,    .  ,  ,  ,      , 

was  not  a  qualified  person  to  keep  or  shoot  game,  and  that 

he  had  the  pheasants  for  sale,  it  was  objected  that  he  could 
have  no  property  in  them,  nor  any  legal  possession  sufficient 
to  support  the  indictment ;  that  by  the  several  statutes  re- 
lating to  the  game  laws,  unqualified  persons  are  forbidden, 
under  certain  penalties,  to  have  pheasants  in  their  posses- 
sion; and  that  by  one  of  those  statutes  authority  is  given 
to  a  justice  of  the  peace  to  take  away  from  such  person  any 
pheasant  which  he  may  have  in  his  possession.  But  the 
learned  Judge  held  that  it  was  a  sufficient  legal  possession 

tl  and  being  made  tame,  serve  for  "  to  err." 

"  pleasure  only:   and  such  as   be  (s)  Rough's    case,    Surry    Lent 

"  made  tame,  and  serve  for  food,  Ass.   1779,  and  East.  T.   1779.     2 

"  &c.    which  diversity   not  being  East.  I'.  C  C.  16.  s.  41.  p.  697. 
"  observed,  hath  made  many  men 
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for  the  purposes  of  the  indictment ;  and   the  prisoner  was 
convicted,  (s) 

The  stealing  of  deer,  of  conies,  and  of  fish,  has  been  made   Deer,  Conies 
punishable  by   the   enactments  of  different  statutes,  which  aild  ] '"'' 
will  be  stated  in  some  of  the  following  chapters. 

There  is  yet   another   kind   of  animals   to   be   noticed;   Animals  of  a 
namely,  those  which,  though  they  may  be  reclaimed,  are  not  base  nature- 
such  of  which  larceny  can  be  committed  by  reason  of  the 
baseness  of  their  nature.     Some  animals  which,  in  this  coun- 
try, are  now  usually  tame,  come  within  the  class  in  ques- 
tion ;  as  dogs  and  cats.     And  others  which,  though  wild  by 
nature,  are  often  reclaimed  by  art  and  industry,  clearly  fall 
within  the  same  rule  ;  as  bears,  foxes,  apes,  monkies,  pole- 
cats, ferrets,  and  the  like,  (t)     The  reason  upon  which  this 
doctrine  appears  originally  to  have  proceeded  is,  that  crea- 
tures of  this  kind,  for  the  most  part  wild  in  their  nature,  and 
not  serving,  when  reclaimed,  for  food,  but  only  for  pleasure, 
ought  not,  however  the  owner  may  value  them,  to  be  so 
highly  regarded  by  the  law  that  for  their  sakes  a  man  should 
die.  (it)     And  the  doctrine  extends  to  the  whelps,  or  young, 
of  such  animals:  the  rule  being  established,  that  where  no 
felony  can  be  committed  of  any  creatures  that  areferce  na- 
turae, though  tame  or  reclaimed,   it  cannot  be  committed  of 
the  young  of  such  creatures  in  the  nest,  kennel,  or  den.  (w) 

The  doctrine  respecting  larceny  of  animals,  of  a  base  na-  Searings  case. 
ture,  was  considered  in  a  late  case,  where  the  prisoner  was  -nimalsof 
charged  in  the  indictment  with  stealing  "  five  live  tame  fer-  base  nature, 
"rets,  confined  in  a  certain  hutch,  &c."  the  property  of  subject  oi'C 
Daniel  Flower.     The  evidence  brought  the  fact  of  taking  larceny, 
the  ferrets  clearly  home  to  the  prisoner ;  and  it  was  also 


(s)  Jones's  case,    cor.  Grose,  J.  (m)  1  Hawk.  P.  C.  c.  33.  s.  36.     4 

Bucks.  Lent.  Ass.   1809.     3  Burn.  Black.  Com.  236.  2  East.  P.  C.  c.  10. 

Just.  Larceny,  S.  i.  p.  84.  s.  45.  p.  614. 

(/)  3  Inst.  109.     1  Hale  511,  512.  (if)  3  Inst.  109. 
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proved  that  ferrets  are  valuable  animals,  and  that  those  in 
question  were  Bold  by  the  prisoner  for  nine  shillings.  But, 
the  jur)  having  found  the  prisoner  guilty,  the  case  was  sub- 
mitted to  the  consideration  of  the  Judges  upon  the  question, 
whether  ferrets  must  be  considered  as  animals  of  so  base  a 
nature  that  no  larceny  can  be  committed  of  them.  And  the 
Judges  held  the  conviction  wrong.  Or) 

Dogs.    10  With  respect,  however,  to   dogs,  as   they   are   animals, 

Geo. 111.  c. It.  niany  sorts  of  which  are  useful,  and  sometimes  essentially 
serviceable  to  man,  the  legislature  has  made  provision  for 
the  punishment  of  such  as  shall  steal  them,  by  a  summary 
proceeding  before  two  justices,  by  stat.  10  Geo.  III.  c.  18. 
That  statute  enacts,  that  if  any  person  shall  steal  any  dog 
of  any  kind  or  sort  whatsoever,  or  shall  sell,  buy,  receive,  or 
detain,  any  such  dog,  knowing  it  to  have  been  stolen,  such 
person,  upon  being  convicted  before  any  two  justices  of  the 
peace,  shall,  for  the  first  offence,  forfeit  not  exceeding  thirty 
pounds,   nor   less  than  twenty  pounds,  together   with  the 
charges  of  conviction;  and  that,  in  case  the  penalty  be  not 
forthwith  paid,  the  justices  shall  commit  the  offender  for  any 
time  not  exceeding  twelve,  nor  less  than  six  months,  or  un- 
til payment.     And  it  further  enacts,  that  if  any  person,  hav- 
ing been  so  convicted,  shall  be  guilty  of  the  like  offence, 
and  be  thereof  convicted  in  like  manner,  such  person  shall, 
for  every  such  offence,  forfeit  not  exceeding  fifty  pounds, 
nor  less  than  thirty,  together  with  the  charges  (which  said 
penalties,  or  any  of  them,  when  recovered,  are  to  be  paid 
one  moiety  to  the  informer,   and  the  other  moiety  to  the 
poor  of  the  parish,  where  the  offence  shall  be  committed) ; 
and  that  upon  nonpayment  such  justices  shall  commit  the 
offender  for  any  time  not  exceeding  eighteen,  nor  less  than 
twelve  months,  or  until  payment :    and  then  the  act  pro- 
ceeds, "  and  such  justices  shall  also  order  the  said  offender 

(x)  Searing's  case,  cor.  Wood,  B.  Africa,  but  has  been  for  a  long 
Hertford  Lent.  Ass.  1818,  MS.  The  time  bred,  kept,  and  sold,  in  this 
ferret  was  originally  a  native  of     country,  as  a  tame  animal. 
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"  to  be  publicly  whipped  within  three  days  after  such  com- 
"  mitment,  in  the  town  where  such  gaol,  or  house  of  correc- 
"  tion,  shall  be,  between  the  hours  of  twelve  and  one  of  the 
"  clock." 

The  second  section  of  the  act  empowers  a  justice  to  grant 
a  warrant  to  search  for  a  stolon  dog ;  and  makes  the  persons, 
in  whose  custody  any  such  dog,  or  its  skin,  shall  be  found 
(being  privy  to  the  theft,  or  to  the  skin  being  that  of  a  stolen 
dog),  liable  to  the  like  punishments,  as  persons  convicted  of 
stealing  a  dog.  A  form  of  conviction  is  then  given  ;  (y)  and 
provision  is  made  for  an  appeal  to  the  quarter-sessions.  (x) 

The  clauses  of  this  statute  are,  in  some  instances,  open  to 
observation  ;  but  the  better  opinion  seems  to  be  that  there 
is  not  much  ground  for  one  of  the  doubts  suggested,  (a) 
namely,  whether  the  provisions  of  the  statute  would  extend 
to  stealing  a  bitch;  the  name,  dog,  being  evidently  intended 
to  denote  the  species.  (6) 

SECTION  III. 

OF    THE    OWNERSHIP    OF    THE    GOODS    IN    RESPECT    OF 
WHICH    LARCENY    MAY    BE    COMMITTED. 

It  is  necessary  that  there  should  be  in  some  person  a  suf- 
ficient ownership  of  the  things  stolen;  and  that  they  should 
be  stated  in  the  indictment  as  the  goods  and  chattels  of  such 
person. 

And  this  ownership  must,  of  course,  exist  as  against  the  JoinMenai.M, 
r  7  .  or  tenants  m 

party  by  whom  the  goods  are  taken  ;  and  will  not,  in  gene-  comuum 

ty)  s.  s.  sugsjestiou  hardly  seems  to  deserve 

(a)  s.  4.  to  be  characterized  (as  it  is  in  the 

(a)  1  Burn.  Just.  Dogs.  note  to  4  Black.  Com.)  as  a  very  idle 

(b)  7  Ev.  Col.  Stat.  Part  vi.  CI.  doubt.  See  further  as  to  the  con- 
xm.  No.  1.  p.  180.  note  (1).  4  struction  of  this  statute,  1  Bura. 
Black.  Com.  236.  note  (6).    But  the  Just.  Dogs. 
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have  not  an 
ownership,  as 
against  each 
other,  ijion 
which  an  in- 
dictment for 
larcenj  ran  be 
sustained. 


ral,  reside  sufficiently  in  any  other  person,  where  the  party 
taking  the  goods  has  a  legal  property  in  them,  and  a  right 
of  possession.  So  that  joint  tenants,  or  tenants  in  common 
of  a  chattel,  cannot  be  guilty  of  stealing  such  chattel  from 
each  other.  Thus,  if  A.  and  B.  be  joint  tenants,  or  tenants 
in  common,  of  a  horse,  and  A.  take  the  horse,  even  animofu- 
randij  yet  it  will  not  be  felony,  because  one  tenant  in  com- 
mon taking  the  whole  only  does  that  which  he  may  do  by 
law.  (c) 


Nor  has  a  hus- 
band such  an 
ownership  of 
his  goods  as 
against  his 
wife,  that  she 
or  any  one,  by 
her  delivery, 
may  commit 
larceny  of 
them. 


We  have  seen  that  a  feme  covert  cannot  commit  larceny 
of  her  husband's  goods  by  taking  them  from  the  possession 
of  her  husband,  because  in  law  they  are  considered  as  one 
person,  and  she  has  a  kind  of  interest  in  the  goods,  (d)  And 
upon  the  same  ground  it  has  been  holden,  that  even  a  stranger 
cannot  commit  larceny  of  the  husband's  goods  by  the  de- 
livery of  the  wife,  unless  he  be  her  adulterer,  (e?)  But,  if 
the  husband  bail  the  goods  to  a  third  person,  as  there  will 
then  be  a  possession  in  the  bailee,  distinct  from  that  of  the 
husband,  it  may  be  larceny  if  the  wife  take  such  goods  with 
a  felonious  intent,  (f) 


A  man  may,  The  last  case  depends  upon  an  exception  to  the  general 

in  certain  l  l 

cases,  be  rule,   that  a   person    cannot   commit   felony   of  the  goods 

larceiH    i         wherein  he  has  a  property,  (g)     He  may,  under  particular 
taking  his         circumstances,    be   guilty   of  larceny   in   stealing   his   own 

own  "uods  i  i_  n        .  ,  .    ,  .  ,  . 

from  a  bailee.  8"00tls>  as  ne  mav  °»  robbery  in  taking  his  own  property 
from  the  person  of  another.  If  A.  bail  goods  to  B.,  and 
afterwards  animo  furandi  take  the  goods  from  B.,  with  an 
intent  to  charge  him  with  the  value  of  them,  it  is  felony,  (k) 
And  so  if  A.,  having  delivered  money  to  his  servant  to  carry 
to  some  distant  place,  disguise  himself,  and  rob  the  servant 
on  the   road,  with  intent  to  charge  the  hundred  with  the 


(c)  1  Hale  513.     2  East.  P.  C.  c. 
16.  s.  7.  p.  538. 
(a)  Ante,  26,  27. 
(«)  Ante,  27. 
W)  1  Hale  513. 


(g)  Id.  Ibid. 

(ft)  Staundf.  26  a.     S  Inst.  110. 
1  Hale  513,  514.     1  Hawk.  P.  C.  c. 

33.  s.  47. 
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loss,  according  to  the  statute  of  Winchester,  it  will  be 
robbery  in  A.  (/)  For  as  against  persons  so  taking  even  their 
own  2-oods  with  a  wicked  and  fraudulent  intent,  there  is  a 
sufficient  temporary  special  property  in  the  bailee  or  servant 
to  support  an  indictment.  (/) 

The  real  owner  of  goods  will  not  be  deprived  either  of  The  owner- 

r  i       •  ship  will  not  be 

the  property  or  possession  in   law  ot  them  by  a  felonious  divested  from 

taking     If,   therefore,  A.  steal  the  goods  of  B.,  and  after-  the  true  owner 

»  '  '  °  by  an  mter- 

wards  C.  steal  the  same  goods  from  A.,  in  such  case  C.  is  a  mediate  tor- 
felon,  both  as  to  A.  and  as  to  B.,  and  he  may  be  indicted  tious  takmS- 
for  stealing  the  goods  of  B.  (k)     Upon  this  subject  Gould, 
J.,  in  delivering  the  opinion  of  the  twelve  Judges  in  a  mo- 
dern case,  said,  "  It  is  a  rule  of  law  equally  well  known  and 
"  established  that  the  possession  of  the  true  owner  cannot 
"  be   divested   by   a   tortious  taking;    and  therefore   if  a 
"  person  unlawfully  take  my  goods,  and  a  second  person 
"  take  them  again   from  him,   I  may,  if  the  goods  were 
"  feloniously  taken,  indict  such  second  person  for  the  theft, 
"  and  allege  in  the  indictment,  that  the  goods  are  my  pro- 
"  perty :  because  these    acts  of   theft   do   not  change    the 
"  possession  of  the  true  owner."     And  he  further  stated   it 
to  be  his  opinion  that  the  doctrine  would  also  hold  where 
the  goods  are  taken  from  the  possession  of  the  true  owner 
by  means  of  fraud :  as  otherwise  a  man  might  derive  an  ad- 
vantage from  his  own  wrong.  (7) 

But  a  distinction  is  taken  in  the  following  case.  If  A. 
steals  the  horse  of  B.,  and  afterwards  delivers  it  to  C.  who 
was  no  party  to  the  first  stealing,  and  C.  rides  away  with  it 
animo  fur atidi,  yet  C.  is  no  felon  to  B. :  because,  though  the 

(0  Fost.  123,  124.  4 Black.  Com.  (j)    See  also  the    argument   in 

231.    2  East.  P.  C.c.  16.  s.  5.  p.  558,  Deakins's  case,  2  Leach  87  t. 
ands.  90.  p.  654:  where  the  learned  (k)  1  Hale  507.     2  East.  P.  C. 

author    says,    that    even    in   this  c.  16.  s.  90.  p.  651. 
case  he  sees  no  objection  to  laying  (I)  By  Gould,  J.  0.  B.  1790,  in 

the  property  of  the  goods  in  the  Wilkins's  case,  1  Leach  522,  523. 
servant. 
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horse  was  stolon  from  R.,  yet  it  was  stolen  by  A.,  and  not 
by  C,  for  C.  did  not  take  it  ;  neither  is  he  a  felon  to  A.,  for 
he  had  it  by  his  delivery,  (m) 

Ownership  There    is    no    doubt    that    there    may   be   a   sufficient 

where  there  ownership  of  the  goods  stolen  in  a  person  who  has  only  a 
is  only  a  spe-  spcrial  property  in  them;  and  that  thev  niav  be  laid  as  the 
in  the  goods,  goods  and  chattels  of  such  person  in  the  indictment.  A 
lessee  for  years,  a  bailee,  a  pawnee,  a  carrier,  and  the  like, 
have  such  special  property ;  and  the  indictment  will  be 
good  if  it  lay  the  property  of  the  goods,  either  in  the  real 
owners,  or  in  the  persons  having  only  such  special  property 
in  them.  (n)  So  where  goods  belonging  to  a  guest  at  an  inn 
are  stolen,  they  may  be  laid  to  be  the  property  either  of 
the  innkeeper  or  the  guest,  (o)  And  linen  stolen  from  a 
washerwoman,  by  whom  it  was  taken  in  to  wash  in  the 
course  of  her  business,  may  be  laid  as  her  goods,  (p)  In 
cases  of  this  kind  it  is  considered  that  the  parties  have  a 
possessory  property  ;  being  answerable  to  their  employers, 
and  being  capable  of  maintaining  an  appeal  of  robbery  or 
larceny,  and  having  restitution,  (q) 

It  has  also  been  holden,  that  an  agister  of  cattle  has  such  a 
special  property  in  them  that  they  may  be  laid  as  his  goods 
in  the  indictment.  When  this  case  was  referred  to  the 
Judges,  after  the  conviction  of  the  prisoner,  there  was  at 
first  some  doubt  upon  the  point;  one  of  the  Judges  ob- 
serving that  an  agister  of  cattle  is  not  liable  for  them  at  all 
events,  like  an  innkeeper  for  the  goods  of  his  guest :  but 
ultimately  all  the  Judges  agreed  that  the  conviction  was 
right,  (r) 

(m)  1   Hale  507.  East.  P.  C.  c.  16.  s.  90.  p.  653.     1 

(/?)  1  Hale  513.     1    Hawk.  P.  C.  Leach  357  note  (a) 

c.  33.  8.  47.     2  East.   P.  C.  c.  16.  (g)  2  East.  P.  C.c.  16.  s.  90.  p.  653. 

*.  90.  p.  652.  (r)  Woodward's  case,  Leicester 

(p)  Todd's  case,  O.  B.  1711.    2  Sum.  Ass.  1796,  Mich.  T.  1796,  and 

East.  P.  C.  c.  16    s.  90.  p.  653.  Ilil.  T.    1797,  at  which  lastmecting 

(j))  Packer's  case,  O.  B.  1714.    2  of  the  Judges  4  Inst.  293.  was  re- 
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In  a  case  where,  upon  an  indictment  for  stealing  a  win- 
dow-glass and  hammer-cloth  from  a  carriage,  it  appeared 
that  the  prosecutor,  in  whom  the  property  was  laid,  was  a 
coachmaster,  and  had  the  care  of  the  carriage,  which  stood 
in  a  coach-house  in  his  yard,  at  the  time  the  articles  were 
stolen  from  it;  an  objection  that  the  property  should  have 
been  laid  in  the  owner  of  the  carriage  was  overruled,  (s) 
And  a  case  was  at  the  same  time  referred  to  hy  the  court  in 
which  a  prisoner  was  convicted  of  stealing  a  chariot  glass 
from  a  lady's  chariot  which  had  been  put  up  at  a  coach- 
yard,  at  Chelsea,  while  the  owner  of  it  was  at  Ranelagh  ; 
and  the  property  was  laid  to  be  in  the  master  of  the  yard, 
where  the  chariot  had  been  put  up.  (0 

But  the  indictment  will  not  be  sustainable  if  it  appear  in  Ownership, 

evidence  that  the  party  in  whom  the  goods  are  laid  had  nei-  wherethe 

1        J  °  goods  are  in 

ther  the  property  nor  the  possession  of  them;  as  is  usually  the  custody  of 
the  case  of  a  feme  covert  or  servant,  who  have  in  their  custody  servan  s* 
the  goods  of  the  husband  or  master,  (u)  But  though,  gene- 
rally speaking,  the  possession  of  the  servant  is  the  posses- 
sion of  the  master,  (w)  yet  there  are  some  cases  where  a  kind 
of  special  property  has  been  considered  to  exist  in  the  servant. 
Respecting  the  case  lately  mentioned,  of  a  master  delivering 
money  to  his  servant  to  carry  to  a  certain  place,  and  then 
robbing  his  servant  on  the  road,  a  learned  writer  observes, 
"  I  see  no  objection  to  laying  the  property  of  the  goods  in  the 
"  servant ;  for  thongh,  in  general,  it  may  be  said  that  he  has 
"  no  property  in  them,  as  against  his  masters,  although  he  has 
"  against  every  other  person ;  yet  having  a  clear  right  to  de- 
ferred to,  as  shewing  that  an  agister  (t)  Statham's  case,  0.  B.  1773.  1 
has  a  possession,  and  2Rol.  Ab.  551.      Leach  357. 

as  an  authority,  that  an  agister  may  («)  2  East.  P.  C.  c.  10.  s.  90.  p. 

maintain  trespass  against  any  one       652,  653. 

who  takes  the  beasts.    2  East.  P.C.  (w) Post.  Chap.XIV.  On  Larceny, 

c.  16.  s.  90.  p.  653.     1  Leach  357,      $c.  by  Servants.    Andante,  1050,  et 
note  (a).  sequ.  as  to  the  distinction  between 

(t)  Taylor's  case  0.  li.  1785.  *  a  bare  charge  and  a  possession  of 
Leach  356.  goods  delivered. 
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"  fond  Iiis  possession  against  A.'s  unlawful  demand,  the  special 
"  property  still  remains  in  the  servant.  Rut  a  taking  from 
<c  the  servant  of  the  money  or  goods  of  his  master,  in  his 
"  presence,  by  putting  in  fear,  is  a  taking  from  the  master. 
u  and  the  offender  may  be  indicted  for  robbing  him."  (x) 

Ivi''11!.1"  \case*       The  question  concerning  the  sort  of  possession,  or  special 
was  stolen        property,  which  a  servant  may  have  in  the  goods  of  his  mas- 
coachVn  its      *01 '  was  mucn    discussed  in  a  modern  case,  where  a  stage- 
journey,  it        coach  having  been   robbed  of  a  box  containing  a  variety  of 
that  ii  mi  -hi     articles,  it  became  material  to  determine  whether  the  goods 
be  laid  as  the    so  stolen  could   be  laid   as  the  property  of  the  coachman. 
the  driver  of    There  were  three  counts  in  the  indictment :  but  one  of  them 
the  eoach.        which  laid  the  property  in  the  coach-proprietors  failed   on 
account  of  a  variance;  another,  which  laid  the  property  in 
persons  unknown,  was  rejected  by  the  court  as  improper  in 
this  case  ;  (y)  and  the  case,  therefore,  necessarily  proceeded 
upon  the  remaining  count,  which    laid  the   property  in   the 
coachman.     It  appeared  in  evidence,  that  the  box  was  deli- 
vered by  the  servant  of  a  tradesman  in  London  to  the  book- 
keeper at  the  inn  from  which  the  coach  set  off,  who  called 
it  over  amongst  other  things  in   the  way-bill,  and  delivered 
it  to  a  porter,  who  put  it  into  the  coach  ;  and  that  the  coach- 
man, in  whom  the  property  was  laid,  drove  the  coach  to  a 
place  about  thirty-eight   miles  from  London,  during  which 
journey  the  box  was  stolen  from  the  coach  by  the  prisoners. 
It  also  appeared,  that   the   proprietors  of  the  coach   never 
called  upon  the  coachman  to  make  good  any  losses,  except 
when  they  happened  by  his  neglect ;  and  that  for  goods  stolen 
privately  from  the  coach  they  never  expected  any  compen- 
sation from  the  driver. 

The  jury  having  found  the  prisoners  guilty,  the  case  was 
saved  for  the  consideration  of  the  Judges  ;  and,  after  it  had 
been  ably  argued,  a  majority  of  the  Judges  were  of  opinion 

(i)    2  East.  P.  C.  C.  16.  8.90.  p.  (y)  Pott,   1139. 

654.  ante,  1131. 
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that  the  property  was  well  laid  to  be  in  the  driver.     IIo- 
tham,  B.,  who  delivered  their  opinion,  said,  that  the  material 
question  was,  whether  the  driver  had  the  possession  of  the 
goods,  or  only  the  bare  charge  of  them  ;  but  that  the  case 
was  not  open  to   that  distinction:  for  although,  as  against 
his  employers  the  masters  of  the  coach,  the  mere  driver  can 
only  have  the  bare  charge  of  the  property  committed  to  him, 
and  not  the  legal  possession   of  it,   which  remains   in  the 
coach-masters  ;  yet,  as   against   all  the   rest  of  the    world, 
he    must   be  considered    to    have  such    a   special  property 
therein,    as    will    support   a   count   charging    them   as   his 
goods;  for  he  has  in  fact  the  possession   of  and  controul 
over   them ;    and   they   are  entrusted   to  his   custody    and 
disposal    during    the  journey.      And    the   learned    Judge 
further  observed,  that  the   inconvenience   would   be  irreat 
indeed,  if  the  law  were  otherwise :  as  the  difficulties  and 
mistakes  which  must  unavoidably  arise  in  seeking  after  all 
the  persons  concerned  as  proprietors  of  a  stage-coach,  for 
the  purpose  of  prosecuting  an   indictment  of  this   nature, 
would  be  endless  and  insurmountable.     That  the  law,  there- 
fore, on  an  indictment  against  the  driver  of  a  stage-coach, 
on  the  prosecution  of  the  proprietors,  considers  the  driver 
to  have  the  bare  charge  of  the  goods  belonging  to  the  coach  ; 
but  on  a  charge  against  any  other  person,  for  taking  them 
tortiously  and  feloniously  out  of  the  driver's  custody,  he 
must  be  considered  as  the  possessor,  (z) 

Cloaths,  and  other  necessaries  provided  for  children  by  Ownership  <>i 
their  parents,  are   often  laid    to  be  the   property  of  the  pa-   &cofchiid- 
rents,  especially  while  the  children  are  of  tender  age;   but  ren. 
it  is  holden  good  either  way.  (a)     There  are  cases,  how- 
ever, of  exclusive  property   in  the  children.     Thus,  in  a 
case  where  the  prisoner  was  charged  with  stealing  wearing- 
apparel,  the  property  of  John  Wilson,  and  it  appeared  in 

(z)  Deakin  and  Smilh  (case  of),  (a)  2  East.  P.  C.  c.  16.  s.  91.  [> 

O.B.  1800,  2  Leach  875,  876.     3       654.     12  Rep.  113. 
East.  P.  C.  c.  K>.  s.  90.  p.  633. 
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evidence  that  the  wearing  apparel  had  been  furnished  by 
John  Wilson  to  his  son  George,  and  that  the  son  was  nine- 
teen years  of  age  and  bound  apprentice  to  his  father,  who 
had  covenanted  to  find  him  in  clothing-;  the  court  held  that 
the  indictment  was  defective,  and  that  the  wearing  apparel 
was  exclusively  the  property  of  the  son,  who  had  been  fur- 
nished with  it  in  pursuance  of  the  condition  of  the  inden- 
tures. (&)  And  in  a  case  which  occurred  at  the  Old  Bailey 
above  a  century  ago,  upon  the  court  doubting  whether  the 
property  of  a  gold  chain,  which  was  taken  from  a  child's 
neck  who  had  worn  it  for  four  years,  ought  not  to  be  laid  to 
be  in  the  father,  an  ancient  clerk  of  the  court  said  that  it  had 
always  been  usual  to  lay  it  to  be  the  goods  of  the  child  in 
such  case;  and  that  many  indictments  which  had  laid  them 
to  be  the  property  of  the  father  had  been  ordered  to  be  al- 
tered by  the  Judges,  (c) 

■ 

c    ...  In  a  case  where  the  prisoner  was  indicted  for  sheep-stealing, 

>cott  s  case.  •  i  o' 

Propertj  of  the  property  was  laid  in  Simon  Dodd  the  elder,  Simon 
jointly  hi  a  Dodd  the  younger,  and  several  other  persons  of  the  same 
grandfather  name.  The  evidence  was,  that  Simon  Dodd  the  elder,  and 
children.  a  son  of  his,  who  afterwards  died,  took  a  farm  on  their  joint 

concern,  and  kept  a  stock  of  sheep,  which  was  their  joint 
property,  upon  it ;  that  the  son  died  intestate  about  five 
years  ago,  leaving  a  widow,  who  died  soon  after  him,  and 
several  children  (being  the  Simon  Dodd  the  younger  and 
the  other  persons  named  in  the  indictment)  ;  that  no  division 
was  ever  made  of  the  stock ;  and  that  it  was  from  the  same 
stock  that  all  the  sheep  upon  the  farm  at  the  time  of  the  fe- 
lony committed  were  bred;  some  before  and  some  after  the 
son's  death.  It  was  also  proved,  that  Simon  Dodd  the 
elder  continued  to  occupy  the  farm  and  use  the  stock  as  be- 
fore, considering  himself  as  acting  for  his  grand-children, 
who  were  still  infants,  in  respect  of  one  moiety;  and  that 

(&)  Forsgate's  case,  O.  B.  1787,  note  (a).     If  apparel  be  put  upon  a 

1  Leach  463.  hoy,  this  is  a  gift  in  the  law ;  for  the 

(c)  Anon.O.B.  1701,  2  East.  P.  hoy    hath    capacity    to     take   it. 

C.  c.  1G.  s.  91.  p.  654.    1  Leach  164.  llaynes's  case,  12  Rep.  113. 
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he  accordingly  kept  a  regular  account  with  them  in  iiis 
books.  The  prisoner  having  been  convicted,  a  question  was 
submitted  to  the  consideration  of  the  Judges,  whether  the 
property  were  well  laid  jointly  in  the  grandfather  and 
grand-children.  And  the  Judges  were  of  opinion  that  it 
was  well  laid;  for  though  in  the  case  of  joint  traders  there 
was  no  jus  accresccndi,  and  the  remedy  survived  ;  yet  here 
it  was  proved,  by  the  evidence  of  the  grandfather,  that  he 
held  one  moiety  for  his  grand-children  ;  and  he  might  make 
distribution  among  them.  And  some  of  the  Judges  also 
said,  that  the  property  might  have  been  laid  to  be  in  the 
grandfather  alone,  who  was  in  possession  of  the  children's 
moiety  as  their  agent,  (d) 

In  another  case  where  the  prisoner  was  indicted  for  steal-  Gaby's  case. 

ing  some  drapery  goods,  which  were  stated  in  the  indictment         ac>nai 

0  l       J  0  7  possession  of 

to  be  the  property  of  Benjamin  Dodge  and  Sarah  Chilcott,  the  goods  by 
widow,  it  was  objected  that  the  property  in  the  goods  was  partner '"ml 
misdescribed.     The  facts,   upon   which    the   objection   was  the  widow  of 
taken,  were  that  the  goods  in  question  had  been  part  of  the  partner,  hold- 
joint  stock  in  trade  of  Benjamin  Dodge,  and  one  Chilcott,  en  to  be  a  suf- 
J                                             ■   J                            1.  ficient  owner- 
the  late  husband  of  Sarah  Chilcott,  who  died  a  short  time  shin. 

only  before  the  theft  was  committed.  He  died  without  a 
will,  leaving  Sarah  Chilcott  and  some  young  children  ;  and 
no  administration  of  his  effects  had  been  granted;  but 
Sarah  Chilcott,  from  the  time  of  his  death,  acted  as  a  part- 
ner, and  regularly  attended  the  business  of  the  shop.  The 
goods  in  question  were  stolen  on  the  6th  of  January,  after 
the  death  of  the  husband,  who  died  about  the  Christmas  pre- 
ceding :  and  on  the  20th  of  January  a  division  was  made 
of  the  remaining  stock  in  trade;  Sarah  Chilcott  taking  one 
half,  and  Benjamin  Dodge  the  other  half.  Upon  these 
facts  it  was  contended,  on  the  part  of  the  prisoner,  that  the 
children,  in  respect  of  their  interest  under  the  statute  of 
distributions,  should  have  been  named  with  Benjamin  Dodge 

(//)  Scott's  case,  cor.  Chambre,  J.      Mich.  T.  1S01 ,  2  East.  P.  C.  c,  16. 
Xorihumbcrland    Sum.  Ass.   1801,      s.  91.  p.  655. 
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and  Sarah  Chilcott,  as  joint  proprietors;  or  that  the  pro- 
perty should  have  been  alleged  to  be  in  the  ordinary  and 
surviving  partner.  But  the  learned  Judge,  before  whom 
the  prisoner  was  tried,  held  that  the  actual  possession  in 
Benjamin  Dodge  and  Sarah  Chilcott,  as  owners,  was  suf- 
ficient ;  upon  which  the  prisoner  was  convicted  :  and  the 
Judges  afterwards,  upon  the  case  being  saved  for  their  con- 
sideration, held  that  the  conviction  was  right,  (e) 


Ownership  of 
game  by  an 
unqualified 
person. 


A  case  has  been  already  mentioned,  in  which,  upon  an  in- 
dictment for  stealing  pheasants,  restrained  of  their  liberty, 
it  appeared  in  evidence  that  the  prosecutor,  in  whom  the 
property  in  the  pheasants  was  laid,  was  not  a  qualified  per- 
son to  keep  or  shoot  game  ;  whereupon  an  objection  was 
taken  that  he  could  not  have  any  property  in  them,  or  any 
legal  possession,  sufficient  to  support  the  indictment,  and 
was  overruled.  (/) 


Ownership  of 
treasure- 
trove,  est  rays, 
wrecks,  inc. 


It  is  laid  down,  in  some  of  the  books,  that  larceny  cannot 
be  committed  of  things  wherein  no  person  has  any  deter- 
minate property  ;  and,  therefore,  that  the  taking  away  trea- 
sure-trove, or  waif,  or  stray,  before  they  have  been  seized 
by  the  persons  who  have  a  right  thereto,  cannot  be  felony,  (g) 
But  it  is  observed,  that  there  seems  to  be  some  incorrect- 
ness in  the  generality  of  this  position  ;  as,  although  the  lord 
has  no  determinate  property  in  waifs,  treasure-trove,  &c 
till  seizure,  the  true  owner,  though  unknown,  who  has  lost, 
or  been  robbed  of  the  things,  has  still  a  property  in  them.(/*) 
And  as  to  the  reason  assigned  by  one  writer  for  these  things 
not  being  the  subject  of  larceny,  namely,  the  uncertainty  of 
the  true  owner,  (0   it  is  observed,  that  it,  at  least,  implies 


(e)  Gaby's  (Eleanor)  case,  cor. 
Chambre,  J.  Taunton  Spr.  Ass. 
1810.  MS. 

(/)  Jones's  ease,  ante,  1120. 

(g)  3  Inst.  103.  1  Hale  510.  1 
Hawk.  P.  C.  c.  33.  s.  38. 


(//)  2  East.  P.  C.  c.  16.  s.  40.  p. 
606,  and  s.  88.  p.  651. 

(0  Pult.  de  pace  131.  And  so 
also  in  3  Inst.  108:  the  reason  i» 
given  that  dominus  rerum  non 
appuret. 

3 
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that  if  the  owner  be  known,  larceny  may  be  committed  of 
them.  (A) 

But,  further,  it  is  well  settled  that  larceny  may  be  com-   Ownership 

mitted  by  stealing  goods,  the  owner  of  which  is  not  known:        'r,:ll'«  pcr- 
•'  CT  D  J  son  ol  tbe 

and  that  it  may  be  stated  in  the  indictment  that  the   things   owner  is  uu- 

stolen  were  the  goods  of  a  person  to  the  jurors  unknown.  (/) 

But  upon  prosecutions  of  this  kind  some  proof  must  be  given 

sufficient  to  raise  a  reasonable  presumption  that  the  taking 

was  felonious,  or  invito  domino;  and  Lord  Hale,  C.J.  said 

that  he  never  would  convict  any  person  for  stealing  the 

goods  cujusdam  ignoti,  merely  because  the  person  would 

not  give  an  account   how  he  came  by  them,  unless  there 

were  due  proof  made  that  a  felony  had  been  committed  of 

those  goods,  (m)     It  is  said,  therefore,  with  respect  to  these 

cases,  that  the  true  ground  upon  which  persons,  so  indicted, 

may,  in  any  instance,  claim  to  be  acquitted,   when  the  other 

facts,  necessary  to  constitute  the  crime  of  larceny,  appear 

upon  the  evidence,  seems  to  be  a  want  of  the  proper  proof 

that  the  taking  was  felonious,  or  invito  domino,  and  not  the 

want  of  any  property  in  the  true  owner,  who,  by  losing  his 

goods,  does  not  lose  his  property  in  them  until  seizure  by 

some  other  person  having  a  right  to  seize  in  such  cases,  (n) 

It  should  be  well  observed,  however,  with  respect  to  pro-  An  indictment 
secutions  for  stealing  goods  of  a  person   unknown,  that  an  tain" d  feu- ^ 
indictment,  alleging  the  goods  to  be  the  property  of  a  per-  stealingthe 
son  unknown,  will  be  improper  if  the  owner  be  really  known ;  person  inl- 
and that  in  such  case  the  prisoner  must  be  discharged  of  the  known,  if  it 

1  .  appear  that 

indictment  so  framed,  and  tried  upon  a  new  one  for  stealing  the  owner  is 

the  goods  of  the  owner  by  name,  (o)     In  a  case  where  the  really  kuown- 
prisoner  was  charged  with  stealing  a  box  of  goods  from  a 
stage-coach,   one   of  the  counts  of  the  indictment,  which 

(Jc)  2  East.  P.  C.  C.  16.  s.  40.  p.  (m)  2  Hale  290. 

606.  (n)  2  East.  P.  C.  c.  16.  s.  SS.   p. 

(/)lHale512.     2  Hale  181.      1  651,  ante,  1138. 

Hawk.  P.  C.  c.  33.  s.4-1.     2  East.  (0)2  East.  P.C.  c.16.  s.SS.  p. 651. 
P.C.  c.  16.  s.  88.  p.  651. 
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stated  the  box  to  be  the  property  of  persons  unknown,  was 
rejected  by  the  court,  on  the  ground  that  where  it  was  in  the 
power  of  a  pleader  to  state  a  legal  proprietor,  as  in  this 
case,  by  laying  the  property  to  be  in  the  persons  from  whom 
and  to  whom  the  goods  were  sent,  it  was  improper  to  lay  the 
property  as  belonging  to  persons  unknown,  (p)     And  the 
same  principle  was  acted  upon  in  a  ca-^e  where  the  indict- 
ment charged  the  prisoner  as  an   accessory  before  the  fact 
to  a  larceny  :  and  stated,  that"  a  certain  person  to  the  jurors 
"  unknown,"  committed  the  larceny;  and  that  the  prisoner 
procured  the  said  "  person  unknown,"  to  commit  it ;  and 
it  appeared,  from  the  opening  of  the  case  by  the  counsel  for 
the  prosecution,  that  the  grand  jury  had  found  the  bill  upon 
the  evidence  of  the  thief,  who  was  about  to  be  called  as  a 
witness  to  establish  the  guilt  of  the  prisoner.     The  learned 
Judge  interposed,  and  directed  an  acquittal;  saying  that  he 
considered  the  indictment  wrong  in  stating  that  the  goods 
were  stolen  by  "  a  person  unknown ;"  and  he  asked  how  the 
person,  who  was  the  principal  felon,  could  be  alleged  to  be 
unknown  to  the  jurors,  when  they  had  him  before  them,  and 
his  name  was  written  on  the  back  of  the  bill,  (q)     This  doc- 
trine has  been  also  holden  to  apply  to  the  case  of  a  receiver 
of  stolen  goods;  an  indictment  against  whom  should  state 
the  name  of  the  principal  thief,  if  it  be  known,  (r) 

It  is  said  that  where  felony  has  been  committed  by  steal- 
ing the  goods  of  a  person  unknown,  the  king  shall  have  the 
goods,  (s) 

Ownership  of        The  property  in  the  bells,  books,  or  other  goods,  belong- 
goods  belong-  Jn(T  |o  a  churcn    has  been  already  spoken  of :  (/)  and  we 

chiircb,and      have  seen  that  there  can  be  no  property  in  a  dead  corpse,  (m) 
of  shrouds  or 

which  corpses       (^  Deakin  and  Smith  (case  of)>  Slolen  Goods- 

are  deposited.    2  Leach  862,  unle,  p.  1184.  (*)  1  Hawk.   P.  C.    c.  33.   s.  44. 

(g)  Walker's  case,  cor.  LeBlane,  J.  2  East.  P.  C.  c.  16.  s.  88.  p.  651. 

GlouceslerSum.  Ass.1812.  SCampb.  (I)  Ante,  Chap,  on  Sacrilege 964. 

g64.  (w)  Ante,  Id.  Hid. 
(r)    Post.    Chap,    on    Receiving 
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If,  however,  a  shroud  be  stolen  from  a  corpse,  it  may  be  laid 
to  be  the  property  of  the  executors,  or  whoever  else  buried 
the  deceased :  but  not  as  the  property  of  the  deceased  him- 
self, (x)  And  a  case  is  mentioned  where  several  persons 
were  convicted  of  larceny,  in  stealing  leaden  coffins  out  of 
the  vaulls  of  a  church ;  the  coffins  being-  laid  as  the  goods  of 
the  executors,  (j/)  Ii'  the  personal  representatives  of  the 
deceased  cannot  be  ascertained,  or  even  as  it  seems  if  it  ap- 
pear probable,  from  the  time  which  has  elapsed  since  the 
death,  that  it  might  be  a  matter  of  some  difficulty  to  ascer- 
tain them,  it  will  be  sufficient  to  lay  such  goods  as  the  pro- 
perty of  "  a  person  unknown."  In  a  case  where  the  pri- 
soner was  indicted  for  stealing  a  leaden  coffin,  the  property 
of  a  person  unknown,  it  was  objected  that,  though  the  coffin 
had  lain  in  the  ground  near  sixty  years,  yet,  as  the  same 
family,  of  which  the  deceased  had  been  a  member,  remained 
on  the  spot,  and  as  it  did  not  appear  that  any  inquiry  what- 
ever had  been  made  to  ascertain  the  personal  representative, 
there  was  a  want  of  reasonable  diligence  in  the  prosecutor; 
but  it  was  ruled  to  be  sufficient  after  so  many  years  had 
passed,  (z)  In  the  same  case  it  was  also  ruled  that  a  count, 
laying  the  coffin  as  the  property  of  certain  persons  beino- 
the  then  churchwardens,  could  not  be  supported,  (a) 


If  a  man  die  intestate,  and  the  goods  of  the  deceased  be  Of  the  owner- 
stolen  before  administration  committed,  such  goods  shall  be  .roods  <>t  a 

supposed  to  be  the  goods  of  the  ordinary  :  but  if  a  man  die.  decease<* 
•       .  .,,  person, 

having  made  a  will  and  appointed  an  executor,  the  goods 

shall  be  supposed  to  be  the  goods  of  the  executor,  even  be- 
fore probate  is  granted  to  him.  (b)  Neither  the  ordinary, 
nor  an  executor,  nor  administrator,  need   shew  their  title 

(x)  Haynes's  case,     12  Co.  113.  (z)  Anon.  cor.  Buller,  J.  Exeter 

and  3  Inst.  110.  where  the  theft  is  Lent.  Ass.  1794.  2  East.  P.  C.  c.  16. 

called  furtum  inauditum.     1  Hale  s.  89.  p.  652. 

515.     1  Hawk.  P.C.  c.  33.  s.  46.     4  (a)  Id,  ibid. 

Black.  Com.  236.  (b)  1  Hale  514.     2  East.  P.  C.  r.                         % 

(y)  Auon.     2  East.  P.  C.  c.  16.  s.  16.  s.  89.  p.  652. 
89.  p. 652. 
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specially,  it  being  founded  on  their  own  possession  ;  in 
>\  hicli  case  a  general  indictment  lies  without  naming  them- 
selves ordinary,  executor,  or  administrator,  (c) 

Ownership  Some  cases  remain  to  be  noticed,  where  the  ownership  of 

under  parti-     o0ods,  and  the  mode  of  describing  the  property    in   them, 

cularacts  of     "  ... 

parliament.      have  been  regulated  by  the  provisions  of  particular  acts  of 

parliament. 

43  Geo.  III.  c.       Amongst  others,  the  43  Geo.  III.  c.  59.  s.  3.  enacts, 

59.8.3.  Tools,  a  that  the  riijht  and  property  of  all  tools,  implements,  tim- 

implements,  °  r     r      J  r 

ami  materials,  "  ber,  bricks,  stones,  gravel,  and  other  materials,  purchased, 

counties  vest-  "  gotten,  or  had,  by  or  by  the  order  of  justices  in  counties, 

edinthesur-    "  or  the  surveyor  of  county  bridges  for   the  time  being,  or 

"  in  any  respect  belonging  to  such  counties,  shall  be  and 

u  the  same  are  hereby  vested  in  such  surveyor  for  the  time 

<c  being;  in  whom,    upon  any  action  or   indictment   being 

"  commenced  or  prosecuted,  such  property  may  be  laid." 

55Gco.Hl.  c.  The  55  Geo.  III.  c.  137.  s.  1.  enacts,  "  that  the  property 
cfods  turn'-  "  °f and  in  all  and  singular  the  goods,  chattels,  furniture, 
tare,  apparel,  "  provisions,  clothes,  linen  and  wearing  apparel,  tools,  uten- 
for  the  use  of  "  s'^s'  materials  and  things  whatsoever,  had,   bought,   pro- 

the  poor,  vest-  «  cured,  or  provided  for  the  use  of  the  poor  of  any  parish 

ed  in  the  ,  .  . 

overseers.  or  parishes,  township  or  townships,  hamlet  or   hamlets, 

"  place  or  places,  shall  be  and  the  same  is  hereby  vested  in 
"  the  overseers  of  the  poor  of  such  parish  or  parishes,  town- 
"  ship  or  townships,  hamlet  or  hamlets,  place  or  places,  for 
"  the  time  being,  and  their  successors  in  office,  for  the  pur- 
"  poses  of  this  act;"  and  then,  after  empowering  such  over- 
seers to  bring  any  action,  or  prefer  any  indictment,  in  re- 
spect of  such  goods,  &c.  it  further  enacts,  that  "  in  every 
"  such  action  and  indictment  the  said  goods,  chattels,  pro* 
"  visions,  clothes,  linen,  wearing  apparel,  tools,  utensils, 
"  materials  and  things,  shall  be  laid  or  described  to  be  the 
"  property  of  the  overseers  of  the  poor  for  the  time  being, 

(c)  1  Hale  514. 
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u  of  such  parish  or  parishes,  township  or  townships,  hamlet 
"  or  hamlets,  place  or  places,  without  stating  or  specifying 
"  the  name  or  names  of  all  or  any  of  such  overseers."  (d) 

The  56  Geo.  III.  c.  73.  enacts,  that  "  it  shall  be  lawful  56  Geo.  III.  c. 
"  and  shall  be  deemed  sufficient  to  all  intents  and  purposes  and  timber, 

"  whatsoever,  for  the  conviction  of  any  offender  or  offenders  ™d  other  ma- 

'  J  t  tenuis  used 

"  charged  in  any  indictment  with  grand  or  petit  larceny,  for  working 
"  for  or  on  account  of  stealing  any  minerals,  or  any  timber,  jjjlje^m^yb" 
"  iron,  or  other  materials  used  in  or  for  the  working  of  property  of 

,     .         ,,  ,  c  one  or  more 

"  mines,  being  the  personal  property  ot  any  company  or  oithe       t. 

"  adventurers  carrying;  on  the   same,  to   allege   and  aver  nersoradyea- 

turers  in  the 
"  that   the  minerals,   timber,   iron,   or  other  materials  so  mining  con- 

"  stolen,  are  the  property  of  some  one  or   more   of  the  cera« 

"  partners  or   adventurers   in  such  mining   concern,    and 

"  others   his  or  their  partners  or   co-adventurers,  without 

"  naming  such  other  partners  or  co-adventurers;  and  that 

"  such   form  of  describing  the   property  stolen  from  such 

"  company  or  adventurers  shall   be,  to  all  intents  and  pur- 

*'  poses  whatsoever,  as  valid  and  effectual  in  law,  as  if  the 

"  same  were  averred   to  be  the  property  of  all  the  owners 

ci  thereof,  and  as  if  the  names  of  all  such  owners  were  par- 

"  ticularly  and  distinctly  set  forth  in  such  indictment." 

Some  of  the   statutes  also,  which  are  merely  local  and  4T  Geo.  III. 
.  .  .  .  />        •     .,  ,,      .»,   sess.  1.  c.  30. 

personal,  contain  provisions  ot  a  similar  nature;  as  the  47   propertyof 

Geo.  III.    sess.  I.   c.  SO.    relating  to    the  Globe   Insurance  the  Globe  In- 

.,,.,.  surance  Com- 

Company,     That  statute  enacts,  that  in  all  indictments  and  pany, 

informations  it  shall  be  lawful  to  state  the  property  of  the 

society    to  be   the  property    of  the  treasurer  for  the   time 

being. 

In   a  case  which  occurred  upon  a  statute   17  Geo.  III.  Patrick  and 

Pepper »  cue 


(d)  It  further  provides,  that  the  any  other  persons,  jointly  with  or 

act  shall  not  extend  to  repeal  any  independent  of  the  overseers  of  the 

acts  whereby  the  property  of  such  poor  of  any  parish,  township,  i- 
goods,  &c.  is  or  may  be  vested  in 
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Where asta-     c.  ]7,  \\  was  decided,  that  where  an  act  of  parliament  gives 
tul<-  givei  .  i        /. 

corporate  ca-    a  corporate  capacity  and  a  corporate  name  to  any  body   of 

'".         persons,  and  vests  property  in  them,  such  property  must  be 

dividuals,  and  stated  in  the  indictment  to  belong'  to  them  in  their  corporate 

inthemsucl^   "aine->an^  no*  m  the  names  of  the  individual  members.  The 

property  must  prisoners  were  indicted  for  cutting  down  in  the  night-time 
be  laid  in  an  .  ■»:,    r  -,  ,    .-,,  1.1  •  •   . 

indictrjK  1  trees  growing  on  Enfield  Chase  :  and  the  indictment  con- 
as  belonging  taincd  two  counts,  the  first,  laying  the  property  in  the  trees 
their  corpo-      as  belonging  "  to  Joseph  Brown,    George  Cook,  and  Wil- 

rate  name,        u  ]jam  ^e(]co]e    then   being  the   churchwardens  of  Enfield 

and  not  in  Hie  CT 

names  of  theif  "  aforesaid;"  and  the  second,  laying   the   property  as  be- 

mtmbm'1  \ong\ni;  "  to  Joseph  Brown,  George  Cook,  and  William 
"  Sedcole,  they  the  said  Joseph  Brown,  George  Cook,  and 
'  William  Sedcole,  then  being  the  churchwardens  of  the 
"  parish  church  of  Enfield,  in  the  county  of  Middlesex." 
It  appeared  that  by  the  statute  17  Geo.  III.  c.  17.  (which 
was  passed  for  the  purpose  of  dividing  Enfield  Chase)  the 
allotment  of  land  from  which  the  trees  were  taken,  was 
vested  in  the  "  churchwardens  of  Enfield  for  the  time  being," 
and  their  successors  for  ever  in  trust,  &c. :  but  that  by  a 
subsequent  section  of  the  statute  the  churchwardens  were 
incorporated  by  the  name  of  "  The  Churchwardens  of  the 
"  parish  church  of  Enfield  in  the  county  of  Middlesex." 
And  the  counsel  for  the  prisoner  submitted  that  the  indict- 
ment was  defective  in  laying  the  property  in  the  trees  as 
belonging  to  the  individual  members  composing  the  corpo- 
ration by  their  private  names,  instead  of  laying  the  property 
as  belonging  to  the  corporation  by  their  public  name.  On 
the  part  of  the  Crown  it  was  contended,  that  the  private 
names  might  be  expunged  as  surplusage. 

The  court  held  the  objection  to  be  fatal,  and  said,  "  The 
"  indictment  would  have  been  clearly  right,  if  the  first 
"  clause  of  the  act  of  parliament  which  vests  the  property 
"  in  the  churchwardens  for  the  time  being  had  stood  single. 
u  But  the  clause  which  gives  the  churchwardens  a  corpo- 
"  rate  capacity,  and  a  corporate  name,  puts  an  end  to  the 
"  question  \  for  where  any  description  of  men  are  directed 
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"  by  law  to  act  in  a  corporate  capacity,  their  natural  an  1 
"  individual  capacity,  as  to  all  matters  respecting  the  sub- 
"  ject  of  their  incorporation,  is  totally  extinct.    The  present 
"  indictment  describes  the  trees  to  be  the  property  of  cer- 
"  tain  individuals,  by  their  names;    but  the  act  of  parlia- 
"  ment  shews  the  property  to  be  in  the  corporation.     If  an 
"  action  were  brought  in  the  private  names  of  the  present 
"  prosecutor?!,  for  any  matter  relating-  to  their  public  capa- 
"  city,  they  must  unavoidably  be   non-suited;  and,  a  for- 
"  tiori,  it  must  be  erroneous  in  a  criminal   prosecution. 
"  But  it  is  said  that  the  private  names  may  be  expunged  as 
"  surplusage.     In  the  first  count,  supposing  them  expunged, 
"  the  remaining  description  would  be  '  the  churchwardens 
"  of  Enfield,'  which  is  not  the  name  of  the  corporation; 
"  and  therefore  that  count  would  still  be  wrong.     In  the 
"  second  count,  it  is  true,  the  corporate  name  is  used  ;  but 
"  the  property  is  not  laid  to  be  in  the  corporation  of  that 
"  name,   it  is  laid  to  be  in  the  private  persons,  and  the 
"  public  name  is  used  merely  as  a  description  of  those  per- 
"  sons.     The  prisoners  must  therefore  be  discharged  on  this 
"  indictment."  (e) 

But  where  property  was  vested  in  certain  trustees,  under  But  where 

an  act  of  parliament,   who  were  not  incorporated,  nor  had  PJJJJjJ  |*us- 

any  public  name  given  to  them  collectively  ;  it  was  holden  tees  not  in- 

that  the  property  should  have  been  laid  in  the  indictment  noXvinga 

as  belonging   to   them   in   their  individual   names.      This  public  name 

°    ,     .  ,    ,  .  .  .,  .       given  to  them 

point  was  decided  in   a  case   where  the  prisoners  were  in-  collectively, 

dieted  for  stealing  lead,  which  had  been  affixed  to  a  work-  ','  "''.'"''I  hc 

s  7  I. ml  i  i  the  m- 

house  of  the  poor  of  a  certain  place,  called  the  "  Old  Artil-   dictment  in 
"  lery  Ground;"  and  the  property  was  laid  as  belonging  JjJjJjJJjJJ^ 
to  "  the  Trustees  of  the  poor  of  the  Old  Artillery  Ground."   Sherrington'! 
It  appeared  that  by  the  14  Geo.  III.  c.  30.  certain  persons  "s^ 
were  appointed  trustees  of  the  work-house  in  questiou,  and 
that  all  fixtures,  furniture,  &c.  were  vested  in  them ;  and 

(e)  Patrick  and  Pepper  (case  of),      P.  C.  c.  22.  s.  7.  p.  1059. 
O.B.  1783,  1  Leach  253.     2  East. 
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that  the  act  also  contained  this  clause,  "  and  the  said 
w  trustees  are  hereby  empowered  to  prefer,  or  order  the 
"  preferring  of  any  bill  or  bills  of  indictment  against  any 
"  person  or  persons,  who  shall  steal,  take,  or  carry  away 
"  any,  or  any  part  of  such  things;  and  the  monies  and 
"  things  which  shall  be  so  stolen,  taken,  or  carried  away, 
{i  shall  in  every  such  indictment  be  laid,  and  deemed,  and 
"  taken  to  be  the  property  of  the  Trustees  of  the  Poor  of 
"  the  Old  Artillery  Ground.  And  every  indictment  so 
u  preferred  shall  be  held  good  in  law,  to  all  intents  and 
"  purposes."  The  question  having  been  raised,  whether 
the  indictment  had  well  laid  the  property  as  belonging  to 
"  the  Trustees  of  the  Poor  of  the  Old  Artillery  Ground" 
the  court  held  that  it  had  not ;  for  as  the  act  of  parliament 
had  not  incorporated  the  trustees,  and  by  that  means  given 
them  collectively  a  public  name,  the  property  should  have 
been  laid  as  belonging  to  A.,  B.,  C,  &c,  by  their  proper 
names,  and  the  words  "  Trustees  of  the  poor  of  the  Old  Ar- 
"  tillery  Ground''''  subjoined  as  a  description  of  the  capa- 
city in  which  they  were  authorised  by  the  legislature  to 
act.  (J) 


SECTION  IV. 


OF    THE    INDICTMENT,    TRIAL,  AND    PUNISHMENT. 

Indictment.  1*  's  not  intended  to  enter  particularly  upon  the  form  of 

an  indictment  for  larceny,  concerning  which  ample  informa- 
tion is  given  in  those  works  which  treat  expressly  upon  the 
subject  of  criminal  pleading,  (g)  It  may  be  briefly  ob- 
served, that  the  prisoner  must  be  charged  with  the  offence 
in  the  technical  form,  "  feloniously  did  steal,  take,  and  carry 

(/)  ShcrringtoiiandBulkey  (case      sequ.   180,    et  sequ.     426,  et  sequ. 
of),  0,  B.  1789,  1  Leach  513.  3  Chit.  Crim.  L.  944,  et  sequ.    Cro. 

(£)  Stark.   Crim.  Plead.  10,    et      Circ.  Comp.  p.  246,  et  sequ. 
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"  away;"  or,  as  is  said  to  be  most  proper  when  cattle  are 
the  subject  matter  of  the  larceny,  "  feloniously  did  steal,  take, 
and  lead  away."  (/;)  The  value  of  the  goods  should  be 
stated  in  order  that  it  may  appear  whether  the  offence  be 
grand  or  petit  larceny.  (?)  And  it  has  been  abundantly 
shewn  that  the  property  must  be  laid  in  some  person  who 
has  in  legal  consideration  a  sufficient  ownership  for  that 
purpose,  (k) 

With  respect  to  the  proper  description  of  the  goods  Description 
stolen,  difficulties  will  sometimes  occur.  The  general  rule  ot  the  goods. 
is  given,  that  they  should  be  described  with  such  a  certainty 
as  will  enable  the  jury  to  decide,  whether  the  chattel 
proved  to  have  been  stolen  is  the  very  same  with  that  upon 
which  the  indictment  is  founded,  and  shew  judicially  to  the 
court  that  it  could  have  been  the  subject  matter  of  the  of- 
fence charged,  and  enable  the  defendant  to  plead  his  ac- 
quittal or  conviction  to  a  subsequent  indictment,  relating  to 
the  same  chattel.  (7)  And  it  is  quite  necessary  that  it 
should  appear,  on  the  face  of  the  indictment,  that  the  thing 
taken  is  such  whereof  larceny  may  be  committed  :  so  that, 
as  we  have  seen,  where  the  indictment  was  for  stealing  a 
pheasant  which  prima  facie  is  not  a  subject  of  larceny,  it 
was  holden  to  be  necessary  to  state  that  it  was  either  dead, 
tame,  or  confined,  (m) 

It  is  also  laid  down  as  a  rule  that,  when  the  subject 
matter  is  defined  by  a  statute,  the  descriptive  words  con- 
tained in  the  act  should  be  also  used  in  the  indictment  :  and 
that  where  the  act  uses  several  descriptive  terms,  one  of 

(h)  2  Hale  184.     2  East.  P.  C.  c.  "  pit  et  ejugavit ;  but  I  find  no  de- 

16.  s.  159.  p.  778.      Starkie  Crim.  "  cision  which  warrants  these  un- 

Plead.  73,  427,  437.     3  Chit.  Crim.  "  profitable  distinctions." 

L.  930.     In  Stark.  Crim.  Plead.  73.  (*)  8  East.  P.  C.  c.  16.  s.  159.  p 

note  (0  the  learned  author  says,  778.     Ante,  1031.  Pott.  1151. 

"  It  has  been  said  that  for  stealing  (ft  )  Ante,  1129,  et  sequ. 

"  a  horse,    it  should  be  cepit  et  (/)  Stark.  Crim.  Plead.  181. 

"  ahduxit,  for  stealing  a  sheep  ce-  (m)  Ante,  \l?6. 
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which,  being  gener.il,  includes  the  more  speci6c  term  ;  an 
indictment  would  be  bad  which  used  the  more  general  in- 
stead of  the  more  special  description,  (n)  And  an  instance 
is  given  where  an  indictment  under  the  statutes  14  Geo.  II. 
c.  6.  and  15  Geo.  II.  c.  ~'4.  for  stealing  a  cow,  was  holden 
not  to  be  sustained  by  the  fact,  that  the  defendant  stole  a 
heifer ;  on  the  ground  that  as  those  statutes  mention  both 
heifer  and  coze,  they  must  be  considered  as  having  used  one 
term  in  contradistinction  to  the  other  in  describing  the  se- 
veral animals  they  were  intended  to  protect,  (o) 

We  have  seen  that  bank-notes,  together  with  many  other 
written  securities,  are  expressly  made  the  subject  of  larceny 
by  2  Geo.  II.  c.  25.  (p)  It  is  said  to  have  been  formerly 
the  practice,  upon  all  indictments  for  stealing  such  property, 
to  set  out  the  notes  or  other  securities  at  full  length  ;  (q) 
but  it  is  now  settled  that  they  may  be  described  in  a  general 
manner,  and  need  not  be  set  out  verbatim,  (r)  But  still 
the  indictment  must  follow  some  of  the  descriptions  of  pro- 
perty as  given  in  the  statute ;  so  that  where  a  prisoner  was 
charged  with  stealing  "  a  certain  note  commonly  called  a 
bank-note,"  of  the  value,  &c.  and  convicted,  an  objection 
which  was  taken  to  this  description  of  the  note  was  referred  to 
the  Judges;  who  all  held  the  indictment  ill  laid;  as,  in  describ- 
ing the  property  stolen,  to  be  "  a  note  commonly  called  a  bank- 
"  note"  it  did  not  follow  any  of  the  descriptions  of  property 
in  the  statute,  and  in  other  respects  seemed  inaccurate,  (s) 


Johnsons  The  necessary  description  of  a  bank-note  underwent  con- 

case"  siderable  discussion  in  a  late  case  of  an  indictment    upon 

wit,  nine  the  embezzling  act  39  Geo.  III.  c.  85.      The  indictment 

bank-notes  charged  the  prisoner  with  embezzling  "  divers,  to  wit,  nine 

(m)  Stark.  Crim.  Plead.  181.  16.  s.  37.  p.  602.     Johnson's  case, 

(y)  Cooke's  case,  1  Leach  105.  2  Leach  1 103  note  (a)  Stark.  Crim. 

(l»  Ante,  1114.  Plead.  429,  note  (I). 

(q)  3  M.  and  S.  541.  (*)  Craven's  case,  Lancaster  Sum'. 

(r)  2  Easl.  P.  C.  c.  16.  s.  159.  p.  Ass.  1801.     Mich.  T.  1801.     2  East. 

777.     Milne  s  case,  2  East  P.  C.  C.  P.  C.  c.  16.  s.  37.  p.  601,  602. 
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"  bank-notes  for  the   payment  of  divers   sums   of  money,   for  the  i 
(l  amounting  in  the   whole   to  a  certain  sum  ol  money,  to 

"  wit,  the  sum  of  9/.  of  lawful  money  of  Great  Britain,  and  • 

in 
"  of  the  value  of  9/.  of  like  lawful  money  ;     and,  upon  error   n 

to  reverse  the  judgment,  it   was  objected  that  none  of  the  : 
cases  had  determined  that  such  an  indictment,  containing   wit,  t 
no  description  of  any    particular  note  whatever,  was  suf-   ^  n 
ficient:  but  the  court  held  that  this  was  a  sufficient  descrip- 
tion.    Lord   Ellenborough,  C.  J.  said,  that  he  considered   )lk 

that  after   the    statute   had    made   bank-notes   the   subject  monej  -. 

t.)  be  a  sufli- 
of  larceny,  they  might  be  described   in  the  same  manner  as  c;  .in- 

other  things  which  have  an   intrinsic  value,  that  is,  by  any   JjJJ^J^  " 
description  applicable  to  them  as  a  chattel ;  that  to  describe   indictment  on 
them  as  bank-notes  for  the  payment  of  money  seemed  to  bo     .? 
a  larger  description  than  the   statute  strictly  required  ;  and  Geo.  I 
that  the  indictment  in  question  had  set  forth  number,  value, 
and  species,  (bank-note  being  the  species,  the  value  9/.,  and 
the  number  nine.)  and  thereby  complied  with  the  strict  and 
technical  rule  of  law.     Le  Blanc,  J.  in  delivering  his  judg- 
ment, said,  "  Where  a  specific  thing  is  made  the  subject  of 
"  larceny,  it  is  only  necessary  to  describe  it  as  such  specific 
"  thing,  it  being  a  species  of  thing  that  is  the  subject  of  lar- 
"  ceny.     For  instance,  it  is  not  necessary  in  charging  a  lar- 
"  ceny  of  sheep,  to  describe  it  either  as  a  wether,  ewe,  or  lamb, 
"  yet  it  cannot  be  doubted,  if  such  an  argument  could  pre- 
"  vail,  that  it  would  be  of  advantage  to  the  prisoner  that  it 
"  should  be  described  more  particularly,  because  if  it  were, 
"  and  the  prosecutor,  in  such  case,  should  fail  to  prove  it 
"  to  be  of  that  particular  description,  the  prisoner  would 
"  thereupon  be  entitled  to  an  acquittal.     So  also,  it  may  be 
"  said  of  bank-notes  ;  it  is  not  necessary  to  describe  a  bank- 
"  note  particularly,  as  a  bank-note  for  the  payment  of  \L. 
"  or  20/.  because  for  whatsoever  sum  it  may  be  payable,  it 
"  is  still  a  bank-note.     In  like  manner,  in  an  indictment  for 
"  stealing  an  handkerchief,  it  is  not  necessary  to  describe  it 
"  as  a  handkerchief  of  any  specific  make  or  owl  as 

"  that  it  is  of  silk,  linen,  or  any  other  particular  quaKty. 
"  The  argument  upon  this  part  of  the  case  h 
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11  the  practice  that  lias  prevailed  of  describing  the  particular 
"  sum  for  which  the  note  is  payable,  and  that  the  money 
u  secured  thereby  is  unsatisfied.  But  the  answer  to  such 
M  an  argument  is  this,  that  whether  it  be  payable  for  one 
"  sum  or  for  another,  it  is  equally  a  bank-note,  and  a  bank- 
"  note  is  the  subject  of  larceny.  Therefore,  this  is  not  a 
"  good  objection,  that  the  bank-note  is  not  sufficiently  set 
"  out.  No  farther  description  is  necessary  than  is  required 
"  for  other  chattels,  which  are  the  subject  of  larceny  ;  and, 
"  under  the  general  name  of  bank-note,  the  particular  spe- 
"  cies,  if  the  sum  for  which  the  note  is  payable  can  be  said 
"  to  constitute  a  species,  may  be  proved."  (/) 

Bank-notes.  It  appears  to  have  been  determined,  that  notes,  bills,  &c. 

bedtscribed0*  within   the   statl,te   2   Ge0,    IL   C'   25'   should  be  laid  to  be 
us  chattels.       the  property  of  A.   B.,  and  ought  not  to  be  described  as 

chattels  :  but  it  was  also  holden,  that  upon  an  indictment 

which  laid  them  to  be  "  the  property  and  chattels  of  IS.  S.," 

the  word  chattels  might  be  rejected  as  surplusage,  (it) 

Conclusion  of      Where  an  indictment  upon  the  same  statute  2  Geo.  II. 

an  indictment  . 

on  2  Geo.  II.    c.  zo.  stated  the  orience  to  have  been  committed  against  the 

form  of  the  statute,  and  not  of  the  statutes,  it  was  objected 
to.  on  the  ground  of  the  statute  2  Geo.  II.  c.  l25.  having 
once  expired,  and  being  revived  by  the  statute  9  Geo.  II.  c. 
IS.  It  became  unnecessary  for  the  Judges  to  give  any  opi- 
nion on  this  objection,  another  point  having  been  reserved 
for  their  consideration  ;  but  those  Judges  who  adverted  to 
it  thought  the  form  of  the  indictment  good,  and  that  the  re- 
enacting  statute  was  the  only  statute  in  force  against  the  of- 
fence ;  (w)  and,  in  a  subsequent  case,  an  indictment  for  steal- 
ing bank-notes  against  the  form  of  the  statute  was  ruled  to 
be  good.  (x). 

(t)  Rex  v.  Johnson.  3  M.  and  S.  37.  p.  601. 

539,  5.52,  553.  (w)  Phipoe's  case,  1795,  2  East. 

(u)  Sadi  and  Morris  (case  of ),  0.  P.  "C.    c.  16.    s.  37.  p.  599,  601. 

B.  1787,  and  afterwards  hefore  all  Ante,  1119. 

the  Judges,  2  East.  P.  C.  c.  16.  g<  (x)    Morgan's    case,    cor.   Law- 


c.  25. 
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An  indictment  for  petit  larceny  only  differs  from  one  for  rct 

grand  larceny  in  this,  that  the  value  of  the  property  taken 
is  laid  at  one  shilling  or  under. 

Larcenv,  like  every  other  offence,  roust  regularly  be  tried  Tr"'    karce* 

..........  .  "v  mini 

in  the  same  county  or  jurisdiction  in  winch  it  was  commits  d  :    tried  in  the 

but  it  must  be  noted  with  respect  to  larceny,  that  tin-  offence   '"'' "•"'! '"'  u" 

.  ty-  Bui 

is  considered  as  committed   in   every  county  or  jurisdiction   offence  is con- 

into  which  the  thief  carries  the  goods  ;  for  the  legal  possession   committed  in 

of  them  still  remains  in  the  true  owner,  and  every  moment's   rV  rJ  county 

.  into  which  the 

continuance  or  the  trespass  and  felony  amounts  to  a  new  cap-   thief  c 

tion  and  asportation,  (y)  the  S0< 

Therefore,  if  a  man  steal  goods  in  the  county  of  A.  and 
carry  them  into  the  county  of  B.,  he  may  be  indicted  for 
the  larceny  in  the  county  of  B.  But  it  should  be  observed, 
that  the  larceny  in  the  county  into  which  a  thief  carries  the 
stolen  goods  may  be,  in  some  respects,  of  a  different  nature 
from  the  larceny  in  the  county  in  which  he  first  took  them  : 
as,  if  four  men  steal  goods  in  the  county  of  A.  and  divide 
the  spoil  in  that  county,  and  then  severally  carry  their  shares 
into  the  county  of  B.,  the  offence  in  the  former  county  will 
be  joint,  and  one  of  which  the  parties  may  all  be  convicted 
upon  the  same  indictment;  but  in  the  latter  county  the  of- 
fence will  be  several,  and  the  subject  of  separate  prosecu- 
tions. 

The  following  case  was  ruled  upon  this  principle.    Four   Barnetf  and 

prisoners  were  indicted  for  stealing  a  variety  of  articles  of  oil 

hardware  in  the  county  of  Worcester.     It   appeared   upon   T1> 

J  *  *  .  toner*  rtole 

the  evidence  that  the  articles  in  question  were  made  up  into   <r00lK  in  the 
a  package  at  Birmingham,  and  dispatched  by  the  canal  from    gj     [>^r 

rence,  J.  Reading  Lent  Ass.  1796,  re-cuacting  the  provisions  of  Hie 

2  East.  P.  C.   c.  16.  s.  37.  p    601.  expired  law. 
Lawrence,  J.  conferred  with Tliom-  (y)  3  Inst.  1  IS.   L  Hale 507, 

son,  B.  on  the  occasion,  who  de-  8  Hale  163.     1  Hawk.   P.  I 

flared  his  concurrence,  consider-  s.  52.     4  Black.  Com.  804.    8  Ka>t. 

ing  the  reviving  statute  &»  in  effect  P.  C.  c.  16.  s,  1 56.  p.  7  71. 
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and  divided  that  place  to  Worcester,  to  be  forwarded  down   the  river 

^            :  Severn  to  Bristol.     The   package  arrived   safely   at  Wor- 

then  carried  cester,  where   it  was   transferred    from  the  canal  boat  to  a 

intothecoun-  barge  called  the  Blucher,  in  which  it  was  to  be  conveyed  a 

ty  of  Worces-  <,Teat  part  of  tiie  way  down  the  Severn ;  namely,  to  a  place 

ter   in  their 

separate  bags:  called  Brimspill  in  the  county  of  Gloucester.     The  prisoners 

and  ii  wasriil-  bargemen  on  board  the  Blucher;  and  during-  the  voyage 

rd  that  this  °  ^  ./    a 

wasnota joint  from    Worcester  to   Brimspill,    the   course   of  which    was 

eoiintv  of  '  **  "early  equal  in  the  two  counties  of  Worcester  and  Glouccs- 

Worcester,  fer    being  about  thirty  miles  in  each,  the  articles  in  question 

larcenies' i'l'  were  stolen  from  the  package;  but  they  were  not  missed 

that  county,     tijj  tne  Daro-e  arrived  at  Brimspill.     At  that  place  the  cargo 
and  the  sub-  a  .    . 

jeel  of  dis-       was  unloaded,  and  put  on  board  another  vessel,  to  be  carried 

tmct prosecu-  onwartjs   to    Bristol;  and  the  Blucher  barge  returned   to 

LI  L»tl  j» 

Worcester  navigated  by  the  prisoners.  Suspicion  having 
fallen  upon  them,  they  were  apprehended  in  the  county  of 
Worcester^  when  their  respective  bags  were  immediately 
searched,  and  a  portion  of  the  stolen  articles  was  found  in 
each  of  them.  It  was  then  proved,  that  upon  their  appre- 
hension, and  upon  being  required  to  account  for  the  pos- 
session of  the  articles,  they  stated  that  the  package  was 
broken  by  accident  while  on  board  the  Blucher,  on  the 
voyage  from  Worcester  to  Brimspill,  when  the  articles  fell 
out,  and  they  took  them  and  made  a  division  of  them  imme- 
diately. They  did  not  state  at  what  part  of  the  voyage  this 
transaction  took  place;  but  it  appeared  probable  that  it  took 
place  in  the  county  of  Gloucester,  and  there  was  no  evidence 
to  rebut  that  probability.  Upon  these  facts  the  learned 
Judge  ruled  that  the  indictment  could  not  be  supported 
against  the  prisoners  as  for  a  joint  larceny  in  the  county  of 
Worcester,  and  put  the  counsel  for  the  prosecution  to  his 
election  ;  who  accordingly  proceeded  against  one  only  of  the 
prisoners,  who  was  convicted,  and  sentenced  to  transporta- 
tion. (~) 

(z)  Barnett,  Smith,  Burton,  and  preferred  against  the  three  other 

Purser  (case  of ),  cor.  llolroyd,   J.  prisoners,  (as  the  grand  jury   had 

Worcester  Sum.  Ass.   1818.     Scpa-  not  been  discharged,)  to  which  they 

rate  indictments  were   afterwards  pleaded  guilty.    The  learned  coun- 
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There  are  some  exceptions  to  the  rule  that  ;i  larcenj   : 

committed  in  every  county  or  jurisdiction    into  which   tl  ajaj 

thief  carries  the  goods.     For  if  the  original  taking  be  such  " 

whereof  the  common  law  cannot  take  cognizance,  as  if  the  into  » 

goods  be  stolen  at  sea,  the  thief  cannot  be  indicted  for  tin-   '""  "!l 
f  •  •  .  •  ,   ,  ,  r" 

larceny  in  any  county  into  which  he  may  carry  them,  (a) 

A  similar  exception  prevailed  also  till  lately,  where  the   ZxcetAu 

original  taking  was  in   Scot/and.     And   it  appears  to  have  '"  pcotJand 
&  °  ,  {     .  and  Ireland, 

been  holden,  that  a  thief  who  had  stolen  goods  in  that  coun- 
try could  not  be  indicted  in  the  county  of  Cumberland, 
where  he  was  taken  with  the  goods.  (b)     But  after  this  de-    Removed  by 

cision  the  13  Geo.  III.  c.  31.  was  passed;  the  fourth  section    ,3  "eo-  ln 

'  '  C.  31.8.  I.  and 

of  which  provided  for  the  trial  of  such  offenders  in  that  part   41  Geo.  III. 

of  the  united  kingdom  in  which  they  might  have  the  stolen 

goods  in  their  possession  :  and  since  the  union  with  Ireland, 

a  general  provision  has  been  made  as  to  this  subject    by  the 

4$  Geo.  III.  c.  92.  s.  7.  which  enacts,  "  that  if  any  person 

"  or  persons  having  stolen,  or  otherwise  feloniously  taken 

"  money,  cattle,  goods,  or  other  effects,  in  any  one  of  the  parts 

"  of  the  said  united  kingdom,  shall  afterwards  have  the  same 

"  money,  goods,  chattels,  or  other  effects,  or  any  part  thereof, 

"  in  his,  her,  or  their  possession  or  custody,  in  any  other 

"  part  of  the  united  kingdom,  it  shall  and  may  be  lawful  to 

"  indict,  try,  and  punish,  such  person  or  persons,  for  theft 

"  or  larceny,  in  that  part  of  the  united  kingdom  where  he, 

"  she,  or  they  shall  so  have   such  money,  cattle,  goods,  or 

"  other  effects,  in  his,  her,  or  their  possession   or  custody, 

"  as  if  the  said  money  cattle,   goods,  or  other  effects,  had 

"  been  stolen  in  that  part  of  the  united  kingdom."  (c) 

sei  (Sir  Wra.  Owen)  who  was    re-  c.  33.  s.  52. 

tained  to    defend  them,    inclined  (b)  Anderson  and  others   i 

much  to  put  in  the  plea  of  autrefois  Carlisle  Sum.  Ass.  1763,  and  before 

acquit  on  their  behalf;  and  only  the  Judges,  Nov.  1703,  2  Bast  P. 

permitted  them  to  plead    guilty,  C.  c.  10.  s.  156.  p.  772. 

on  the  prosecutor  undertaking  to  (c)  The  statutes   16  Geo.  Ill-  c. 

recommend     them      strongly    to  92.  and  54  Geo.  111.  c.  ISO.  make 

mercy.  provision  for  the  more  eai]  appie- 

(a)  3  Inst.  113.     1  Hawk.  P.  C.  heading  and  bringing  to  trial  ol- 
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Evidence.  With  regard  to  the  evidence  in  cases  of  larceny,  it  geue- 

where  the         rally  consists  (unless  the  prisoner  is  detected  in  the  fact)  of 

stolen  pro-       proof  of  the  felony  having  been  committed,  and  of  the  goods 
perty  is  found   '  J  *  7  ,      .  ° 

in  the  posses-  stolen  having  been  found  shortly  afterwards  in  the  posses- 
sion of  a  per-    gj       ot<  tjie  pri80Ijer:  and  upon  such  proof  the  general  rule 

son.  it  is  in-  r  r  i 

cumbenton      will  immediately  attach,  that  wherever  the  property  of  one 

SomJve'how    man>  wnicn  lms  been  taken  fro,n  him  witnout  his  knowledge 
he  came  by  it.  or  consent,  is  found  upon  another,  it  is   incumbent  on  that 

other  to  prove  how  he  came  by  it ;  otherwise  the  presump- 
tion is,  that  he  obtained  it  feloniously,  (d)  This  rule,  founded 
on  the  necessity  of  the  case,  which  could  never  admit  of- 
fences of  this  kind  to  go  unpunished,  wherever  positive  and 
direct  evidence  is  wanting  of  the  guilt  of  the  party,  will 
probably  seldom  lead  to  a  wrong  conclusion  if  due  attention 
be  paid  to  the  particular  circumstances  by  which  such  pre- 
sumption may  be  weakened,  or  entirely  destroyed,  (e) 
Amongst  the  most  prominent  of  these  will  be  the  length  of 
time  which  elapsed  between  the  loss  of  the  property  and  the 
finding  of  it  in  the  possession  of  the  prisoner;  the  probabi- 
lity of  the  prisoner's  having  been,  at  the  time  of  the  theft, 
near  the  place  from  which  the  property  was  taken  ;  and 
more  especially  the  conduct  of  the  prisoner  from  first  to 
last,  with  respect  to  the  property  found  in  his  possession^ 
and  the  charge  brought  against  him  of  having  obtained  it 
by  stealing. 

fenders  escaping  from  one  part  of  hended  with  the  horse  shortly  after 

the  united  kingdom  to  the  other,  it  was  stolen ;    and  afterwards  it 

and  from  one  county  to  another.  came  out  that  the  real  thief  being 

(d)  2  East.  P.  C.  c.  16.  s.  93.  p.  closely  pursued  had  overtaken  the 
656.    Phil,  on  Evid.  129,  130.  poor  man  upon  the  road,  and  asked 

(e)  That  it  will  sometimes,  like  him  to  walk  the  horse  for  him 
every  other  rule  of  human  iustitu-  while  he  turned  aside  upon  a  no- 
tion, fail  to  guide  rightly  must  be  cessary  occasion,  upon  which  the 
admitted.  Lord  Hale  mentions  a  thief  made  his  escape,  and  the  man 
case,  which  he  says  was  tried  be-  was  apprehended  with  the  horse, 
fore  a  very  learned  and  wary  judge,  2  Hale  289.  And  it  is  probable 
where  a  man  was  condemned  and  that,  upon  this  rule,  receivers  of 
executed  for  horse-stealing,  upon  stolen  goods  are  sometimes  con- 
proof  of  his  having  been    appre-  victed  of  stealing  them. 
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Where  all  that  can  be  proved  concerning  property  found  Identity  of 
in  the  possession  of  a  supposed  thief  is,  that  it  is  of  the  same  U'c  l'rol"Jlt) 
kind,  as  that  which  has  been  lost;  this  will  not  in  general 
be  deemed  sufficient  evidence  of  its  having  been  feloniously 
obtained;  and  some  proof  of  identity  will  be  required. 
But  where  the  fact  is  very  recent,  and  the  property  con- 
sists of  articles,  the  identity  of  which  is  not  capable  of  strict 
proof,  from  the  nature  of  them ;  the  conclusion  may  be 
drawn  that  the  property  is  the  same,  unless  the  prisoner  can 
prove  the  contrary.  (/)  Thus,  if  a  man  be  found  coming 
out  of  another's  barn,  and  upon  his  being  searched,  corn  be 
found  upon  him,  of  the  same  kind  as  that  in  the  barn,  the 
evidence  of  the  guilt  will  be  pregnant :  and  cases  have  fre- 
quently occurred  where  persons  employed  in  carrying  sugar 
and  other  articles  from  ships  and  wharfs  have  been  con- 
victed of  larceny,  upon  evidence  that  they  were  detected 
with  property  of  the  same  kind  upon  them,  recently  upon 
coming  from  such  places ;  although  the  identity  of  the  pro- 
perty, as  belonging  to  such  and  such  persons,  could  no  other- 
wise be  proved. (g) 

Evidence  as  to  the  value  of  the  property  stolen  will  also,  Value  of  tht 
to  a  certain  extent,  be  material :  as  if  it  exceed  the  value  of  P1"0^1"  '■ 
one  shilling,  the  offence  will  be  grand  larceny ;  if  it  be  only 
of  the  value  of  one  shilling  or  under,  the  offence  will  be 
petit  larceny;  (//)  and  if  it  be  of  no  value,  it  is  not  a  subject 
in  respect  of  which  larceny  can  be  committed.  (?)  The  va- 
luation ought  to  be  reasonable  ;  as  it  appears  that  when  the 
statute  of  Westm.  2.  c.  25.  was  made,  silver  was  but  twenty 
pence  the  ounce  ;  and  at  the  time  Lord  Coke  wrote,  it  was 
worth  five  shillings,  and  it  is  now  higher.  (A)  And  it  is  con- 
sidered as  evidently  justifiable  and  proper  injuries  to  strain 
a  point,  and  find  larceny  to  be  under  the  value  of  tvvelve- 

(/)  2East.P.C.c.l6.s.93.p.657.  Com.  Dig.  Ind  G.  2.     Stark.  Criiu. 

(g)  Id.  ibid.  Plead.  186. 

(ft)  Ante,  1031,  1147.  (A.)  2  East.  P.  C.  c.  16.  %   134  f 

(i)  Pbipoe's  case,  ante,  1119.  736.     Jntc,\Q2\. 
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pence  when  it  is  really  of  much  greater  value,  if  in  so  doing 
they  only  reduce  the  nominal  value  of  money  to  the  ancient 
standard.  (/). 


The  Taluc 
must  be  of 
goods  stolen 
at  the  same 
time. 


It  should  be  observed  also,  with  respect  to  the  goods,  the 
value  of  which  is  taken  into  the  computation,  that  it  must 
appear  that  they  were  all  stolen  at  the  same  time.  For 
though  it  appears  as  the  received  opinion  in  the  older  books 
that  a  man  stealing,  at  several  times,  several  parcels  of 
goods,  each  under  the  value  of  twelvepence,  but  amounting 
in  the  whole  to  more,  from  the  same  person,  might  be  con- 
victed of  grand  larceny ;  (m)  the  severity  of  this  rule  is  now 
obsolete;  and  it  is  settled  that  the  value  of  the  property 
stolen  must  net  only  be,  in  the  whole,  of  such  an  amount  as 
the  law  requires  to  constitute  grand  larceny,  but  that  the 
stealing  must  be  to  that  amount  at  one  and  the  same  parti- 
cular time.  For,  in  fact,  where  things  are  stolen  at  dif- 
ferent times,  there  are  different  acts  of  stealing :  and  no 
number  of  petit  larcenies  will  amount  to  a  grand  larceny, 
nor  any  number  of  grand  larcenies,  where  it  depends  on  the 
value  of  the  property  stolen,  to  a  capital  offence,  (n)  But 
it  seems  that  if  the  property  of  several  persons  lying  toge- 
ther in  one  bundle  or  chest,  upon  the  same  table,  or  even  in 
the  same  house,  be  stolen  together  at  one  time,  the  value  of 
the  whole  may  be  put  together  so  as  to  make  it  grand  lar- 
ceny, or  to  bring  it  within  a  statute  that  ousts  clergy ;  for 
such  stealing  is  one  entire  felony,  (o) 


floods  not 
produced. 


In  a  case  where  the  prisoner  was  indicted  upon  the  sta- 
tute of  12  Anne,  c.  7.  for  stealing  in  a  dwelling-house  to  the 


(l)  4  Black.  Com.  239.  And  see 
Id.  ibid,  note  («)  where  it  is  said 
that  in  the  reign  of  Henry  I.  the 
stated  value,  at  the  exchequer,  of  a 
pasture  fed  ox  was  one  shilling. 

(m)  See  1  Hale  531.  and  the  au- 
thorities there  cited. 

(«)  1  Hawk.  P.  C.  c.  S3,  s.  50,  51. 


2  East.  P.  C.  c.  16.  s.  136.  p.  740, 
Petrie'scase,  1  Leach  294,  ante,  985. 
Farley's  case,  cor.  Ashhurst,  J.  Sur- 
rey Lent  Ass.  1786.  2  East.  P.  C. 
ibid. 

(o)  1  Hale  531.    2  East.  P.  C, 
C.  16.  s.  136.  p.  740,  741. 
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amount  of  forty  shillings,  and  the  goods  found  were  not 
proved  to  amount  to  forty  shillings;  the  court  lefl  it  to  the 
jury  to  consider,  upon  the  facts  of  the  case,  whether  the  pri- 
soner had  not  stolen  the  rest  of  the  things  which  the  prose- 
cutor lost,  as  well  as  those  which  had  been  produced,  (p) 

A  prisoner  indicted  for  grand  larceny  may  be  convicted  of  Verdict, 
petit  larceny  only  ;  but  not  of  trespass  :  for  though  larceny, 
as  has  been  before  stated,  includes  a  trespass,  yet  if,  upon  an 
indictment,  the  taking  appear  not  to  be  felonious,  though 
amounting  to  a  trespass,  the  defendant  is  entitled  to  a  gene- 
ral acquittal,  (q)  It  has  been  said,  that  upon  taking  verdicts 
on  indictments  for  larceny,  the  jury  ought  always  to  be 
asked  as  to  the  value  ;  and  that  if  they  did  not  find  the 
value,  it  would  be  like  taking  a  verdict  in  a  civil  action  for 
the  plaintiff,  without  ascertaining  the  amount  of  the  da- 
mages ;  as  it  is  by  the  value  which  they  find,  that  the  de- 
gree of  the  offence,  whether  grand  or  petit  larceny,  is  de- 
termined, (r)  And  it  is  clear,  that  they  may,  if  they  please, 
find  the  goods  to  be  only  of  the  value  of  twelvepence  or 
under,  and  so  the  offence  only  petit  larceny,  (s)  But  pos- 
sibly their  proceedings  in  this  respect  may  be  the  less  re- 
garded at  this  time,  as  the  consequences  of  a  conviction, 
whether  for  simple,  grand,  or  petit  larceny  are,  in  the  way 
of  present  punishment,  so  nearly  similar.  (/) 

At  common   law  the  punishments  were  very  different  ; —  Paouhmeat 
that  of  grand  larceny   being   death,  and  of  petit   larceny 
whipping,  or   other  corporal  punishment  (now    understood 
to  mean  imprisonment)   less   than    death.     But  at  tin's  time 
the  offender  is  always  entitled   to   the    benefit   of  clergy  in 

(p)  Hamilton's  case,  1  Leacfa  351.  159.  p.  778. 
ante,  985.     The  jury   found   the  (r)  By  Willes,  C.  J.  and  Qiapple, 

prisoner  guilty  of  stealing  to  the  J.,  0.  B.  1740.  'J  F.ast.      . C  c.  lo 

Talue  of  forty  shillings.  s  136.  p.  7  11. 

(q)  Staundf.    24,    b.     Kel.    29.  (s)   1  Hale  530. 

Scofield's  case,  Cald.  401.     2  East.  («)  Anf%  1031, 1038. 

P.  C.  c.  16.  s.  134.   p.   736.   and  s. 
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grand  larceny,  (except  in  some  particular  cases  which  will  be 
presently  mentioned)  if  it    be  only  his  first  offence;  (n)  and 
the  punishment  of  petit   larceny  may,  in  the  discretion  of 
the  court,  amount  to  transportation  for  seven  years,  (w) 

Grand  larceny  may  now  be  punished  by  fine  or  whipping 
and  imprisonment,  or  by  transportation ;  and  petit  larceny 
by  whipping  and  imprisonment,  or  by  transportation  ;  as 
appears  by  the  result  of  the  common  law  punishments,  and 
the  following  statutable  provisions. 


The  statute  18  Eliz.  c.  7.  s.  3.  provides   that  persons  to 


l8Eliz.  c.  7. 

sonmentfora  whom  clergy  is  allowed  may,  for    their   further   correction, 
>ear-  be  imprisoned  for  any  time  not  exceeding  a  year,  in  the  dis- 

cretion of  the  justices  before  whom  such  allowance   is  had. 


5  Anne,  c.  6. 
s.  2.   Commit- 
ment to  the 
house  of  cor- 
rection, &c. 
for  not  less 
than  six 
months,  nor 
more  than 
two  years. 


The  statute  5  Anne,  c.  6.  (the  statute  which  provided 
that  benefit  of  clergy  should  be  granted  to  all  who  were  en- 
titled to  ask  it,  without  requiring  them  to  read  by  way  of 
conditional  merit,)  enacts,  that  when  any  person  is  convicted 
of  any  theft  or  larceny,  and  burnt  in  the  hand  for  the  same, 
according  to  the  ancient  law,  "  the  Judge  or  justices  before 
"  whom  such  offender  or  offenders  shall  be  tried  and  con- 
"  victed,  shall  also,  at  his  or  their  discretion,  award  and 
"  give  judgment,  that  such  offender  and  offenders  shall  be 
"  committed  to  some  house  of  correction,  or  public  work- 
"  house  within  the  county,  city,  town,  or  place,  where  such 
"  conviction  shall  be,  there  to  be,  remain,  and  be  kept,  with- 
"  out  bail  or  mainprize,  for  such  time  as  such  Judge  or 
"  justices  shall  then  judge  and  award,  not  less  than  six 
"  mouths,  and  not  exceeding  two  years,  to  be  accounted 
"  from  the  time  of  such  conviction."  (x) 


By  a  subsequent  section,  provision  is  made  that  a  party 
escaping  from  such  confinement,  and  being  retaken,  shall  be 


(u)  4  Black.  Com.  2. 
(u>)  Id,  Ibid, 


(x)  5  Anne,  c.  6.  s.  2. 
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committed  for  any  time  not  less  than  twelve  months,  and  do! 
exceeding  four  years,  (jy)  It  has  been  holden,  that  undei 
this  statute  the  Judge  has  a  discretion  whether  he  will  im- 
prison at  all  or  not.  (s) 

The  4  Geo.  I.  c.  1 1.  s.  1.  enacts,  that  "  where  any  person  t  Geo.  I.e.  n. 
11  or  persons  shall  be  convicted  of  grand  or  petit  larceny,  or  t,^,,  '' 
"  any  felonious  stealing  or  taking  of  money,  or  goods  and 
"  chattels,  either  from  the  person,  or  the  house  of  any  other, 
"  or  in  any  other  manner,  ami  who  by  the  law  shall  be  en- 
u  titled  to  the  benefit  of  clergy,  and  liable  only  to  the  pe- 
"  nalties  of  burning  in  the  hand  or  whipping  (except  per- 
il  sons  convicted  for  receiving  or  buying  stolen  goods,  know- 
"  ing  them  to  be  stolen)  it. shall  and  may  be  lawful  for  the 
a  court  before  whom  they  were  convicted,  or  any  court 
"  held  at  the  same  place  with  the  like  authority,  if  they 
"  think  fit,  instead  of  ordering  any  such  offenders  to  be 
"  burnt  in  the  hand,  or  whipped,  to  order  and  direct,  that 
"  such  offenders  shall  be  sent,  as  soon  as  conveniently  may 
"  be,  to  some  of  his  majesty's  colonies  and  plantations  in 
"  America  for  the  space  of  seven  years."  (a) 

The  19  Geo.  TIT.  c.  71.  s.  3.  enacts,  that  instead  of  burning  19  Geo.  HI.  e. 
in  the  hand,  it  shall  be  lawful  for  the  court  before  which   or  whipping 

any  person  shall  be  convicted  of  a  felony  within  the  benefit  of  [nrte?d  °} 
•  '  j  hunting  iu 

clergy,  or  any  court  holden  for  the  same  place  with  the  like   the  hand 

authority,  if  such  court  shall  think  fit,  (b)  "  instead  of  such 


(y)  Id.  s.  3.  consequences  of  escape  or  return 

(s)  2  East.  P.  C.  c.  16.  s.  135.  p.  from  transportation,  ante,  ;>tij,  el 

738.  sequ. 

(«)  By   19  Geo.  III.  c.  74.  this  (b)  The  courts  mentioned  in  the 

transportation  may  he  to  any  other  act  are  those  of  oyer  ami  terminer 

parts  beyond  the  seas.      Ante,  569.  or  gaol  deliven  ,  quarter  or  general 

And  see  ante,    571,    et  sequ.  the  session  of  the  peace,  within  Bnp- 

statutes  authorizing  the  removal  of  land,  or  great  session  for  the  COOS' 

convicts,  liable  to  transportation,  ty   palatine   of  Chester,   or  within 

to  temporary  places  of  confinement  Wales. 
in  this  country.    See  also  as  to  the 
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tl  burning  or  marking,  to  impose  upon  such  offender  such  a 
u  moderate  pecuniary  fine  as  to  the  court  in  its  discretion 
"  shall  seem  meet ;  or  otherwise  it  shall  be  lawful,  instead 
"  of  such  burning  or  marking,  in  any  of  the  cases  aforesaid, 
"  except  in  the  case  of  manslaughter,  to  order  and  adjudge 
"  that  such  offender  shall  be  once,  or  oftener,  but  not  more 
"  than    three  times,  either  publicly  or  privately  whipped, 
"  such  private  whipping  to  be  inflicted  in  the  presence  of 
"  not  less  than  two  persons  besides  the  offender  and  the 
"  officer  who  inflicts  the  same,  and  such  fine  or  whipping, 
"  so  imposed  or  inflicted,  instead  of  such  burning  or  mark- 
"  ing,  shall  have  the  like  effects  and  consequences  to  the 
"  party  on  whom  the  same,  or  either  of  them,   shall  be   so 
"  imposed  or  inflicted,  with  respect  to  any  discharge  from 
"  the   same,  or  other  felonies,   or  any  restitution   to  his 
"  or  her  estates,  capacities  and  credits,  as  if  he  or  she  had 
"  been  burned  or  marked  as  aforesaid."  (c) 

But  nothing  The  following  section  provides  that  nothing  contained  in 

to  deprive  the  tne  act  slia11  deprive  the  courts  beforementioned  of  the 
court  of  the  powers  then  vested  in  them  of  imprisoning  for  any  time  not 
prison.  exceeding  a  year,  or  of  committing  to  the  house  of  correc- 

tion, or  public  workhouse,  for  any  time  not  less  than  six 
months,  or  exceeding  two  years,  (d) 

53  Geo.  III.  c.       The  53  Geo.  IIT.  c.  162.  (after  repealing  the  52  Geo.  III. 
Simpson-"  *  44.  s.  47.)  enacts,  that  «  it  shall  be  lawful  for  any  court 
menttohard     «  to  pass  upon  any  person  convicted  before  any  such  court  of 
"  felony  with  benefit  of  clergy,  or  of  any  grand  larceny,  or 
"  of  any  petit  larceny,  the  sentence  of  imprisonment  to  hard 
"  labour,  either  simply  and  alone,  or  in  addition  to  any  other 

(c)  The  clause   also   provided,  any  female  offender, 

that  in  case  of  female  offenders,  the  (d)  19  Geo.  III.  c.  74.  s.  4.     See 

whipping  should  be  in  the  presence  ante,  1158,   as  to   the    imprison- 

of  females  only.     But  now,  by  the  ment.     This  and  the  preceding  sec 

57  Geo.  III.  c.  75.  it  is  enacted,  that  tion  of  the  19  Geo.  III.  c.  74.  arc 

judgment  of  being  publicly  whip-  made  perpetual  by  the  39  Geo.  III. 

pcd  shall  not  be  awarded  against  c.  45. 


labour. 
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"  sentence  which  such  court  may  or  >hall  he  author/ 
"  law  to  pass  upon  any  person  lawfully  convicted  <>f  any  of 
"  the  offences  aforesaid,  as  to  such  court  Bhall  seem  fit. ;  and 
u  such  person  shall  thereupon  suffer  such  other  sentence, 
"  and  be  moreover  imprisoned  and  kept  to  hard  Labour,  or 
"  be  simply  imprisoned  and  kept  to  hard  labour,  in  such 
'*  place  and  for  such  time  as  such  court  shall  think  lit  to 
"  direct,  not  exceeding  the  time  for  which  such  courts  may 
"  now  imprison  for  such  offences." 

It  now  only  remains  to   notice  the   particular  cases    in    Particular 

h.  .  •     i-   ,     i  i        ,-  ii  cases  in  "• 

ich    persons    indicted    merely     lor    grand     larceny    are       ,_,,,„. 

excluded  the  benefit  of  clergy.     These   arise  when    it  ap-   dieted  o  I. 

■  -ii  i         i  -  i  i  ,      forgr  ..ul  l;ir- 

pears   upon  the  trial,  that  the  goods  which   are  the  sub-   ce  '  treex. 

iect  of  the  indictment,  and  proved  to  have  been  in  the  pos-   eluded  from 
J  »  r  r        the  benefit  of 

session   of    the  offender   in  the  county  in  which  the  trial  ci,., 

is  had,  were  first  taken  by  robbery  or  burglary  in  some 

other  county. 

The  statute  25  Hen.  VIII.  c.  3.  recites  the  23  Hen.  VIII.  25  Hon.  VIII. 

c.  3.  s.  3. 
c.  1.  and  then  by  s.  3.  enacts,  that  if  any  person  be  in- 
dicted of  felony,  for  stealing  any  goods  or  chattels  in 
any  county  in  England,  and  be  thereupon  arraigned  and 
found  guilty,  or  stand  mute  of  malice,  challenge  peremp- 
torily above  twenty,  or  will  not  directly  answer,  such  per- 
sons "  shall  lose  and  be  put  from  the  benefit  of  their 
"  clergy,  in  like  manner  and  form  as  they  should  have  been, 
"  if  they  had  been  indicted  and  arraigned,  and  found  guilty, 
"  in  the  same  county  where  the  same  robbery  or  burglary 
"  was  done  or  committed,  if  it  shall  appear  to  the  justices 
"  before  whom  any  such  felons  or  robbers  be  arraigned,  by 
"  evidence  given  before  them,  or  by  examination,  that  the 
"  same  felonies,  whereupon  they  be  so  arraigned,  bad  been 
"  such  robberies  or  burglaries  in  the  same  shire  where  such 
"  robberies  or  burglaries  were  committed  or  done,  by 
"  reason  whereof  they  should  have  lost  the  benefit  ol 
"  their  clergy  by  force  of  the  said  statute,  in  case  they 
"  had  been  found  guilty  thereof,  in  the  same  shire  where 
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tc  such   robberies  or  burglaries  were   so    committed    and 
"  done."(e) 

This  statute  did  not  extend  to  persons  outlawed,  to  of- 
fences committed  out  of  England,  (f)  nor  to  persons  indicted 
for  such  stealing-  as  is  excluded  from  clergy  by  subsequent 
statutes,  but  the  statute  3  W.  and  M.  c.  9.  s.  3.  enacts  that 
if  any  person  be  indicted  of  felony,  for  stealing  any  goods  or 
chattels  in  any  county  of  England,  Wales,  or  town  of  Ber~ 
wiek  upon  Tweed,  and  be  convicted,  or  attainted,  or  stand 
mute,  or  will  not  answer,  or  challenge  peremptorily  above 
twenty,  "  he  or  they  shall  be  totally  excluded  from  having 
l(  the  benefit  of  his  or  their  clergy,  if  it  appear  upon  evi- 
u  dence  or  examination  before  the  justices,  that  the  said 
w  goods  or  chattels  were  taken  by  robbery  or  burglary, 
11  or  in  any  other  manner,  in  any  other  county,  whereof  if 
"  such  person  or  persons  had  been  convicted  by  a  jury 
il  of  the  said  other  county,  he  or  they  are  excluded,  by 
"  virtue  of  this  or  any  other  act,  from  having  the  benefit 
"  of  his  or  their  clergy." 

It  should  be  observed  of  this  statute  that,  like  the  former 
one  of  25  Hen.  VIII.,  it  does  not  extend  to  larcenies 
ousted  of  clergy  by  subsequent  statutes  j  the  words  being 
"  are  excluded." 

Construction        The  words,  "  if  it  appear  upon  evidence,  &c."  are  to  be 

of  these  sta-      intended  to  mean,  where  the  party  pleads  not  guilty,  and  is 
tutcs 

found  guilty  by  thejury ;  and  the  words  "  or  by  examination" 

to  mean,  where  the  party  stands  mute,  or  challenges  peremp- 
torily above  twenty,  or  is  outlawed,  or  confesses,  (g)    And  it 

(e)  The  statute  5  and  6  Edw.  VI.  strength  and  virtue. 

c.  10.  reciting  that  this  provision  of  (/)  The  word  England  in  a  sta- 

the  act  25  Hen.  V11I.  c.  3.  had  been  tute  was  first  made  to  comprehend 

virtually  repealed  by  1  Edw.  VI.  c  aud  include  fVales  by  20  Geo.  II. 

12.  s.  10.  expressly  revives  it,  and  c.  42.  s.  3. 

declares  that  it  shall  remain  in  full  (£•)  2  Hawk.  P.  C.  c.  33.  8.  82. 
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seems  that  even  if  the  case  of  a  confession  upon  record  do 
not  come  within  the  words  of  the  statute  25  I  In.  VIII.  (A) 
it  is  comprehended  in  that  of  3  W.  and  M.  which  applies  to 
persons  "  convicted  or  attainted."  (/)  And,  as  to  gocb  con- 
struction of  the  former  statute,  it  should  be  observed;  that  it 
is  laid  down  as  clear  law,  that  a  statute  taking  n\\;i\  clergy 
from  those  who  shall  be  found  gni/ly,  extends  aa  \»<  11  to 
those  who  shall  confess  themselves  guilty  upon  record  aa  to 
those  who  shall  be  found  guilty  by  verdict ;  for,  as  the  latin 
are  found  guilty  by  the  jury,  so  are  the  former  by  the  court, 
and  their  conviction  being  from  their  own  mouths  is  of  the 
highest  nature  possible,  (k) 

It  is  said  to  have  been  the  opinion   of  Eyre,  C.  J.  that   Qu.  if  din 
these  statutes  left  it  discretionary  in  the  Judge  whether  be    i",",ur\  " 

J  o  Judge  to  vx.i- 

would  examine  into   the   circumstances   of  the  fact  in  the   mine  into  the 

,  ,.  i»     i  /7v       r»         '  "  1n  ;is  to  the 

other  county,  so  as  to  oust  the  prisoner  ot  clergy. (0  But  Othcrcou»t\. 
this  doctrine  has  been  observed  upon,  as  not  supported  by 
principle,  (in)  Another  opinion  of  the  same  Judge  is, 
however,  said  to  be  deserving  of  consideration,  namely,  that 
in  order  to  oust  clergy  on  the  statutes  it  must  be  by  coun- 
terplea  to  the  prayer  of  clergy.  («) 

It  is  said  to  have  been  holden  by  all  the  Judges,  that  if  ThrofiVncr 
the   felony   whereof   a  man   is  found  guilty   in   the  county  ^d  not  petit 

wherein  he  is  indicted  be  such  as  needs  not  the  benefit  of  larceny  in  the 

coonti   where 
the  tri;il  in  hid 
lii  warrant  the 
(h)  1  Hale  518.  to  the  court  by  examination  of  the    bigherjodg 

(/)  2  East.  P.  C.  c.  16.  s.  158.  p.  record  itself.  m'"*  &>»  rofc- 

775,  776.  (/)  By  Eyre,  C  J.  Serjt.  Ponteri   a'n',\'hfr  "  '" 

(fc)  2  Hawk.  P.C.  c.  33.s.  29.    Iu  MS.  cited  2  East  P.  C.  c  16.  s.  158.   county 

2  East.  P.  C.  c.  16.  s.   158.  p.  776.  it  p.  777. 

is  said  that  if  the  indictment  con-  (m)  2  East.  P.  C  c.  to.  I.  159.  |>- 

tain  an  averment  that  the  goods  777.  where  the  learned  author  tayt, 

were    taken  by   robbery,    &c.    in  "  I  know  no  principle  whereon  to 

another  county,  to  which  the  pri-  w   found    such    a   discretion   in  a 

soner  pleads  guilty,  that  may  be  "  Judge  to  admit  or  refuse   I 

thought  to  get  rid  of  the  difficulty;  "  evidence." 
for  then  the  fact  will  clearly  appear         (n)  g  East.  P.  C  c.  10.  s.  1  i*.  p. 
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clergy,  as  amounting  only  to  petit  larceny,  the  offender 
shall  have  only  the  proper  judgment  for  such  offence, 
and  no  other  in  respect  of  the  robbery  or  burglary  proved 
upon  the  evidence  or  examination ;  for  being  convicted  of 
no  offence  which  will  warrant  a  judgment  of  death,  and  con- 
sequently having  no  need  to  demand  his  clergy,  he  cannot 
be  hurt  by  being  excluded  from  it.  (o) 


Evidence  of 
robbery  in 
another 
county. 


In  a  case  tried  at  the  Old  Bailey,  where  upon  an  indictment 
for  stealing  goods  of  great  val  ue,  it  appeared  upon  the  evidence 
that  the  prosecutors  were  robbed  upon  the  highway  in  Hert- 
fordshire, and  that  the  goods  were  found  upon  the  prisoner 
in  Middlesex ;  and  it  appeared  also  that  the  prisoner  was 
the  person  who  robbed  the  prosecutors  in  Hertfordshire;  he 
received  sentence  of  death,  and  was  executed,  (p)  But  in 
another  case  at  the  Old  Bailey  where  the  prisoner  was  in- 
dicted for  larceny,  and  it  appeared  that  the  goods  were  taken 
from  the  owner  by  robbery  in  Essex,  but  there  was  no  evi- 
dence that  the  prisoner  was  present,  except  the  finding  the 
goods  upon  him  in  Middlesex;  he  had  his  clergy  upon  ma- 
ture deliberation,  (q) 


Entry  on  the 
record. 


It  is  settled,  that  it  is  not  necessary  to  make  any  entry 
on  the  record  that  it  appears  by  the  evidence  or  examination 
that  the  felony  was  originally  commenced  in  a  different 
county,  and  was  there  of  such  a  nature  that  the  offender 
could  not  have  had  his  clergy ;  (r)  but  it  is  usual  to  make 
such  an  entry,  (s)     And  it  is  also  said  to  be  usual  to  write 


(o)  1  Hale  536.  Sum.  124.  Moor 
550.  2  Hale  349,  351.  2  Hawk. 
P.  C.  c.  33.  s.83. 

(p)  Butler's  case,  O.  B.  1720.  2 
East.  P.  C.  c.  16.  s.  158.  p.  776. 

(q)  Evans's  case,  cor.  Holt,  C.  J. 
and  two  other  Judges,  O.  B.  1706. 
2  East.  P.  C.  c.  16.  s.  158.  p.  776. 
where  a  qiuere  is  put  if  in  this  case 
the  evidence  of  finding  the  goods 


on  the  prisoner  were  of  such  a  na- 
ture as  would  have  been  evidence 
against  him  of  his  having  committed 
the  robbery  in  the  county  where  the 
fact  happened. 

(r)  1  Hale  518.  2  Hawk.  P.  C. 
C.  33.  s.  82. 

(*)  2  East.  P.  C.  c.  16.  s.  158.  p. 
776. 
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in  the  margin  of  the  indictment,  that  it  is  for  robbery,  &c.  in 
another  county.  (0 

Neither  of  these  statutes,  25  Hen.  VIII.  c.  3.  or  3  W.  \  i  — 

and  M.  c.  9.  extends  to  accessories.  (?t)     And   it  ha^   been  t^qtmL&aa. 
also  observed,  that  these  statutes,  speaking  only  of  counties, 
do  not   extend  to  cases  where  the  thief  is  taken  with  the 
goods  in  a  liberty  or  corporation,  (x) 

(0  2  Hawk.  P.  C.  c.  33.  s.  82.  that  this,  he  apprehends,  must  at 

(m)  11  Co.  31.     1    Hale   520.     2  least  be  intended,  where  such  li- 

East.  P.  C.  c.  16.  s.  157.  p.  775.  berty   or  corporation  lias  jurUdio 

(x)  2  East.  P.C.  c.  16.  s.   157.  p.  tion  of  the  felony,  and  the  trial  it 

775.    But  the  learned  author  says,  had  there. 
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CHAPTER  THE  SEVENTH. 


Of  Privately  Stealing  to  the  Value  of  Five  Shillings  in  a 
Shop,  Warehouse,  Coach-house,  or  Stable. 

lOandii.W.  xjL-MONGST  the  statutes  which  impose  capital   punish- 
ment upon  particular  descriptions  of  larceny,  the  10  and  11 
W.  IIT.  c.  23.  still  remains,  though  the  propriety  of  its  re- 
peal has  been  frequently  brought  under  the  consideration  of 
the  legislature,  (a)      This   statute,  after  reciting    that   the 
crime  of  stealing*  goods  privately  out  of  shops  and  ware- 
houses, commonly  called  shoplifting,  was  much   increased, 
enacts,  "  that  all  and  every  person  and  persons  that  shall  at 
"  any  time  or  times,  by  night  or  in  the  day  time,   in  any 
"  shop,  warehouse,  coach-house,  or  stable,  privately  and  fe- 
"  loniously  steal  any  goods,  wares,  or  merchandizes,  being- 
"  of  the  value  of  five  shillings  or  more  (although  such  shop, 
u  warehouse,  coach-house  or  stable  be  not  actually  broke 
"  open  by   such   offender  or  offenders,  and  although   the 
"  owners  of  such  goods,  or  any  other  person  or  persons  be 
"  or  be  not  in  such  shop,  warehouse,  coach-house  or  stable, 
"  to  be  put  in  fear)  or  shall  assist  hire  or  command  any 
"  person  or  persons  to  commit  such  offence,"  being-  con- 
victed or   attainted   by  verdict  or   confession,  or  being-  in- 
dicted and  standing  mute,  or  peremptorily  challenging-  above 
three-and-twenty,  "  shall  be  excluded  from  the  benefit  of 
"  clergy."    The  statute  does  not  mention  persons  outlawed  ; 
but  the  words  "  hire  or  command  "  appear  clearly  to  include 
accessories  before  the  fact,  (b) 

(a)  See  as  to  the  measures  which      Ev.  Col.  Stat.  Pt.  V.  CI.  VII.  No.  19. 
have  been  taken  with  the  view  of      p.  477,  478. 
effecting  a  repeal  of  this  statute,  6  (b)  2  East.  P.  C.  c.  16,  ».78.p.641. 
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The  points  which    have  arisen   upon   the  construction  of  Construction 
this  statute  relate  chiefly,  either  to  the  taking  which  Bhall 
be  considered  as  private///  stealing,  to  the  places  which  shall 
be  deemed  warehouses  \vi thin   the  statute,  or  to  the  kind  of 
proper///  which  the  statute  was  intended  to  protect. 

The  words  "  private///  steal,"  appear  to  exclude  all  cases  Privately 

where  any  degree  of  force  is  used  to  come  at  the  goods  :  (c)  '  ...  '"v, 

J        o  o  \  '    without  force. 

and  accordingly  it  is  now  settled,  that  if  the  shop  or  other 
place  mentioned  in  the  act  be  broken  or  entered  by  means 
of  any  force,  the  case  will  not  be  within  the  statute,  (d) 
And  where  it  appeared  that  a  shop,  which  had  been  left 
safely  locked  on  the  Saturday  night,  was  entered  and  robbed 
to  a  large  amount  between  that  time  and  the  following 
Monday  morning,  by  means,  as  it  was  supposed,  of  a  false 
key  or  picklock,  no  violence  appearing  to  have  been  used  in 
gaining  admittance,  but  a  desk  in  the  counting-house  having 
been  wrenched  open,  and  the  lock  of  it  broken,  the  case  was 
holden  not  to  be  within  the  statute.  It  was  objected  at  the 
trial,  on  behalf  of  the  prisoner,  that  force  having  been  used 
by  breaking  the  lock  and  wrenching  the  desk  open,  the  of- 
fence was  not  that  of  privately  stealing  :  and,  upon  the  pri- 
soner being  convicted,  the  case  was  submitted  to  the  consi- 
deration  of  the  twelve  Judges,  who  all  held  the  conviction 
wrong  as  to  the  capital  part  of  the  charge,  there  having 
been  force  used :  (e)  and  it  seems  also  to  have  been  consi- 
dered, that  the  opening  the  door  with  a  pick-lock  was  a 
force  sufficient  to  take  the  case  out  of  the  statute.  (/')  But 
cases,    in   which  it    has  not    appeared  whether  any  force 

and  the  authorities  there  cited  to  641. 

shew  that  the  position  of  Hawkius,  (e)  Jones's  case,  Lancaster  Lent 

as  to  the  statute  heing defective,  in  Ass.  17S7,  %  East.  P.  C.  c.  Ii>  !    79 

not  mentioning  accessories  at  all,  p.  (>4I. 

is  too  general.  (J')  Id.  Ibid.    The  prisoner 

(c)  Fost.  79.  recommended    for    a   pardon, 

(d)  Tims  and  Cecil  (case  of),  0.  condition  of  transportation,  as  he 
B.  1711,  Rex  v.  Cartwright,  O.  B.  ought  to  have  heen  COavlcted  of 
1726,  2  East,  P.  C.  c.  16.  s.  79.  p.  the  simple  felony. 
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were  used  or  not,  have  been  adjudged  to  be  within  the 
statute,  (g) 

It  appears  at  one  time  to  have  been  ruled,  that  in  order 
to  shew  the  stealing  to  have  been  committed  'privately  in  a 
shop,  it  was  necessary  to  prove  that  it  was  without  the 
knowledge  of  every  person  belonging  to  and  in  the  shop  at 
the  time ;  (//)  but  it  has  been  subsequently  holden  not  to  be 
necessary  to  call  all  the  persons  who  were  employed  in  the 
shop  at  the  time  the  property  was  taken,  (i)  It  appears  to 
have  been  holden,  that  even  a  suspicion  that  the  prisoner 
was  about  to  take  the  goods  is  sufficient  to  take  a  case  out 
of  the  statute,  as  it  cannot  be  privately  stealing  if  the  taking 
is  in  any  degree  visible,  (k)  And  it  follows  of  course,  that  the 
slightest  perception  of  the  stealing,  by  any  person  employed 
in  the  shop  at  the  time,  will  take  the  case  out  of  the  sta- 
tute. (/) 

Warehouse.  "With  respect   to  the  meaning  of  the   word  (i  warehouse" 

in  the  statute,  it  has  been  holden  not  to  extend  to  such 
warehouses  as  are  mere  repositories  for  goods,  but  only  to 
such  places  where  merchants  and  other  traders  keep  their 
goods  for  sale,  in  the  nature  of  shops,  and  whither  customers 
go  to  view  them.  Thus,  where  the  prisoner  was  indicted 
for  stealing  goods,  the  property  of  Messrs.  Fludyer  and  Co. 
in  the  warehouse  of  John  Day  ;  and  (in  a  second  count)  for 


(g)  Matthews's  case,  O.  B.  1715.  the  stealing  was  not  done  privately. 

Corder's  case,  0.  B.  1721.     2  East.  (j)  Anon.  cor.  Dallas,  J.  Shrews- 

P.  C.  c.  16.  s.  79.  p.  642.  bury  Sum.  Ass.  1814,  and  Stokes's 

(ft)  Armstrong's  case,  cor.  Law-  case,  cor.  Dallas,  J.  Worcester  Lent 
rence,  J.  Shrewsbury  Sum.  Ass.  Ass.  1816.  And  it  is  said  (ex  rela- 
1808,  MS.  And  in  note  (10)  4  tione  Sir  W.  Owen,  Bart.)  that  Law- 
Black.  Com.  242.  it  is  said,  that  rence,  J.  held  this  doctrine  subse- 
where  there  are  several  shopmen  quently  to  his  decision  in  Arm- 
employed  in  a  shop,  they  must  ap-  strongs  case,  ante,  note  (ft). 
pear  at  the  trial  to  prove  they  did  (fc)  1  Hawk.  P.  C  c.  36.  s.  7. 
not  perceive  the  theft,  or  the  judge  (/)  By  Lawrence,  J.  in  Arm- 
will  direct  the  jury  to  presume  that  strong's  case,  ante,  note  (ft). 
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stealing  the  goods  of  John  Day,  in  his  warehouse  ;  and  tin- 
evidence  was,  that  John  Day  kept  a  common  warehouse  by 
the  water  side,  where  merchants  usually  lodged  goods  in- 
tended for  exportation,  until  they  could  ship  them,  and  that 
the  goods  in  question  were  sent  by  Messrs.  Fludyer  and  Co. 
to  the  warehouse  for  that  purpose,  and  stolen  from  the 
warehouse  by  the  prisoner ;  the  court  was  of  opinion,  that 
the  case  was  not  within,  the  statute;  for  though  the  goods 
might  properly  enough  be  laid  as  the  goods  of  John  Day, 
who  had  the  charge  and  possession  of  them,  and  was  there- 
fore answerable  to  his  principals  for  them,  yet  the  warehouse 
in  this  case  was  not  a  place  for  sale,  but  merely  for  safe  cus- 
tody. The  prisoner  was  accordingly,  by  the  direction  of  the 
court,  found  guilty  of  larceny  only,  and  acquitted  of  steal- 
ing privately  in  the  warehouse,  (ni) 

In  a  subsequent  case  upon  this  statute,  it  appeared  that 
the  prosecutor  was  a  Blackwell-hall  factor,  who  received  his 
goods  by  bales  or  packages  from  the  manufacturing  clothiers 
in  the  country,  each  piece  being  separately  tied  up  in  brown 
paper,  and  marked  by  numbers  on  the  outside.  On  receiving 
them  into  his  warehouse,  they  were  sometimes  taken  out  of 
the  bales  immediately,  but  never  out  of  the  papers,  and 
done  up  on  shelves:  and  sometimes  they  continued  in  bales 
till  a  customer  called  for  such  articles  as  the  papers  con- 
tained. But  no  goods  were  ever  exposed  to  sale  by  hang- 
ing them  in  the  warehouse  windows,  or  at  the  door;  nor 
was  the  bulk  of  the  pieces  ever  broke,  or  sold  by  retail. 
They  were  sold  entirely  on  commission,  sometimes  for  home 
consumption,  and  sometimes  for  exportation.  The  door  of 
the  warehouse  sometimes  stood  open;  but  in  general  it  \>ui 


(m)  Howard's  case,  Fost.  77,  78.  ed  to  be  protected  by  the  statute. 

The  decision   in  this  case  is  ques-  But  sec  sonic  remarks   1151011   thu 

tioned    in    Barringt.   Ohs.  on  the  observation  in   the  preface  to  the 

Stat.  487.  on  the  ground  that  ware-  second  cditiou  of  FOftefj   |' 

houses  at  a  distance  from  the  dwell-  xvii. 
ing  house  were  particularly  intend- 
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kept  shut,  and  fastened  by  a  latch,  but  not  so  as  to  prevent 
its  being  opened  at  pleasure  on  either  side.  And  upon  this 
evidence  the  court  doubted,  whether  the  place  in  question 
could  be  considered  as  a  "  warehouse"  within  the  intent  and 
meaning  of  the  statute.  (w) 


Kind  of  pro- 
perty within 
the  statute. 
It  does  not 
extend  to  mo- 
ney. 


And  itextends 
only  to  goods 
usually  ex- 
posed to  sale 
in  a  shop,  or 
warehouse, 
and  to  goods 
usually  lodg- 
ed in  coach- 
houses and 
stables. 


As  to  the  kind  of  property  which  the  statute  was  intended 
to  protect,  it  may,  in  the  first  place,  be  mentioned,  as  having 
been  holden,  that  money  is  not  within  the  act,  with  regard  to 
any  of  the  places  mentioned  in  it  ;  the  words  being  "  goods, 
wares,  and  merchandises:"  for  although  the  word  goods 
may  in  a  large  sense  take  in  money,  and  often  does  so,  yet 
being  connected  with  "  wares  and  merchandises,"  the  safer 
construction  of  so  penal  a  statute  will  be,  to  confine  it  to 
goods  ejusdem  generis,  goods  exposed  to  sale,  (o) 

It  has  been  generally  holden,  that  the  meaning  of  this  act 
with  regard  to  shop-lifting  is  that  the  goods  must  be  such  as 
are  usually  exposed  to  sale  in  the  shop,  and  not  any  other 
valuable  thing  which  may  happen  to  be  put  there,  (p)  If 
therefore  the  goods  of  a  stranger  only  be  stolen,  the  case  is 
not  within  the  statute;  which  was  intended  as  a  security  for 
shop-keepers  and  traders,  in  the  better  protection  of  their 
<roods.  (q)  And  where  a  shirt  was  left  in  the  shop  of  a  third 
person,  to  be  sent  to  a  sempstress  to  be  mended,  and  was 
stolen  by  the  prisoner  out  of  the  shop,  the  stealing  was 
holden  not  to  be  within  the  statute,  (r)  And  a  case  appears 
to  have  gone  still  further  where,  upon  an  indictment  for 
privately  stealing  a  watch  in  a  shop,  it  appeared  that  the 
prosecutor  had  sent  the  watch  to  his  watchmaker  to  be  re- 


(n)  Godfrey's  case,  0.  B.  1783. 
1  Leach  287.  The  point  was  not  de- 
cided. The  report  states  that  upon 
this  doubt,  and  also  because  there 
was  no  proof  of  the  prisoner  having 
been  seen  in  the  warehouse,  he  was 
acquitted  of  the  capital  part  of  the 
charge. 


(o)  Post.  79.  Herbert's  case,  0. 
B.  1720.  2  East.  P.  C.  c.  16.  s.80 
p.  643. 

(p)  Fost.  78. 

(q)  2East.P.C.c.l6.s.80.p.642. 

(r)  Anon.  O.  B.  1723.      8  Mod. 
165.     2   East.  P.  C.  c.  16.  s.  8.  p. 

642. 
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paired,  and   that  the   watchmaker  hung  it  in  the  show  g 
in  his  shop,   from   whence  it   was  taken;  and  it  waa  holden 
that  as  the  watch  was  not  in  the  shop  for  sale,  th*-  prisoner 
could  not  be  convicted  under  the  statute,  (s) 

It  is  also  the  opinion  of  a  great  crown  lawyer,  that  the 
same  equitable  construction  should  take  place  with  regard 
to   warehouses,  and  that  the  goods  should  be  such  as  are 
usually  exposed  to  sale  in  those  places,  (i)     And  he  further 
gives  it  as  his  opinion  that  though  coach-houses  and  stables, 
which  are  likewise  named  in  the  act,  are  not  places  of  sale  ; 
yet  still,  in  the  construction  of  so  penal  a  law,  it  will  not  be 
amiss  to  carry  the  same  equity  as 'far  as  may  be,  with  regard 
to   them,    and  hold  that  the  goods  should   be  such  as  are 
usually  lodged  in  those  places,  (u)     Accordingly  in  a  case 
where  the  prisoner  was  indicted  for  stealing  a  box-coat  pri- 
vately in  a  stable,  and  it  appeared  that  the  coat  was  a  livery 
great-coat,    which  the  prosecutor's  coachman  had  hung  up 
in  the  stables  while  he  went  into  the  house  to  receive  his 
wages,   the   court  doubted  whether   such   a  coat  could   be 
considered  as  any  part  of  the  proper  and  usual  furniture 
of  a  stable,  which  seems  only  to  include  bridles,  saddles, 
horse-cloths,  and   such  other  articles,   as  are  necessarv  or 
useful  therein ;    and    upon  this  doubt  the  prisoner  was  ac- 
quitted of  the  capital   part   of  the  charge,  (x)     It  is    said 
that   horses  seem  to  be  included   under   the   general  word 
"  goods,"  &c.  by  reason  of  the   mention  of  coach-house9 
and   stables ;    and  horse-stealers  are  specified  in   the  sub- 
sequent parts  of  the  act.  (t/) 

A   case    is    mentioned    where,    upon   an    indictment  on   Prwonerac- 
this  statute  for  privately  stealing  a  box  of  lace  in  a  shop,  ,t  annexed 

(s)  Stone's  case,  0.  B.  1784.     1  («)  Fort.  78,  79. 

Leach  334.     2  East.  P.  C.  c.  16.  s.  (x)  Seas's  case,  1   Leach  304.    8 

SO.  p.  643.  East.  P.  C.  c.  16.  s.  80.  p.  643. 

(0  Fost.  78.  (y)  3  Burn.  Just.  Larceny,  S.IV. 

4  T 
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that  he  was       the  prisoner    was    acquitted,    on    its    appearing,    from   the 
shop.'but0         testimony    of   the   man  who  had  actually    stolen    the   lace, 

waited  at  the     an{|   who  was  admitted  as  a  witness   for    the   crown,   that 
corner  of  the  ,  ,         .  ,  , 

street.  the    prisoner   was  not  in  the  shop  at  the   time,    but    only 

waited  at  the  corner  of  the  street  to  receive  the  goods,  (z) 
(a)  Wild's  (Jonathan)  case,  O.  B.  1725.     1  Leach  17,  note  (a) 
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Of  Stealing  from  the  Person. 

JL  HE  offence  of  stealing  from  the  person,  when  committed    s  F.Iiz.  c.  4. 
privily  and  without  the  knowledge  of  the  party,  was  made  fcnce^'liH 
subject  to   capital   punishment,    by  the  statute  8  Eliz.  c.  4.    l)ut  is  now  re- 
which  after  reciting  the  impudent  boldness  of  cut-purses,  or  pea  e  ' 
pick-purses,  enacted  that  no  person,  indicted  for  the  felo- 
nious taking  of  any  money,  goods,  or  chattels,  from  the  per- 
son of  any  other,  privily,  without  his  knowledge,  and  found 
guilty,  should  be  admitted  to  the  benefit  of  clergy,  (a)     But 
this  enactment  is  repealed  by  a  subsequent  statute,  48  G.  III. 
c.  129;  which,  however,  at  the  same  time,  makes  provision 
for  punishing  larceny  from  the  person  more  severely  than 
simple  larceny. 

It  enacts,  "  that  every  person  who  shall,  at  any  time,  or  48  Geo.  III. 

"in   anyplace  whatever,  feloniously  steal,  take,  and  carry   C-.V"9  ,*.,"' 

"away,   any   money,  goods,   or  chattels,  from   the  person   niousthefi 

«  of  any  other,  whether  privily  without  his  knowledge,  or  ^nTno^betog 

"  not,  but  without  such  force,  or  putting  in  fear,  as  is  suili-   robbery,  pu- 
,.    .  .  i         •  /.      i  i  ,  .,  aiahable  !>\ 

"  cient  to  constitute  the  crime  ot  robbery,  or  who  shall  be  transporter 

"  present,  aiding;,  and  abetting  therein,  shall  be  liable  to  be   ho"  tor  ""*» 
*  °  or  term  ol 

"  transported  beyond  the  seas  for  life,   or  for  such  term  not   years,  or  by 
"  less  than  seven  years  as  the  Judge  or  court  beibre   whom   m£^* 
"  a*ny  such  person  shall  be  convicted  shall  adjudge;  or  shall 
"  be  liable,  in  case  the  said  Judge  or  court  shall  think  tit, 
"  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 

(a)  8  Eliz.  c.  4.  s.  1  &  2.     See  as      upon  this  statute,  2  East.  P.  C.  c.  16. 
t©  the  construction  which  was  put      s.  119.  p.  700. 

4f2 
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"  hard  labour  in  the  common  gaol,  house  of  correction,  or 
"  penitentiary  house,  for  any  term  not  exceeding  three 
"  years." 


Pearce'a  case. 
Taking  from 
the  person 
without  such 
force.  &c.  as 
would  consti- 
tute robbery 
at  common 
law.     The 
statute,  48 
Geo.  HI.  c. 
129.  was  not 
intended  to 
alter  the  law 
respecting 
robbery. 


A  question  appears  to  have  been  made  whether  a  case 
came  within  this  statute  upon  the  following  evidence.     The 
prosecutor  was  walking  up  Bond-street,  between  the  hours 
of  eleven  and  twelve  o'clock  at  night,  when  the   prisoner 
reeled  against  him,  as  if  intoxicated,  and  with  such  force  as 
to  drive  him  violently  against  some  adjacent  palisades  and 
put  him  off  his  balance.     Immediately,   three   other   men 
came  up,  and  two  of  the  four  took  their  stand  before  and 
two  of  them  behind  him;    and    all   of  them    hustled   him: 
during  which  transaction  one  of  them  contrived  to  rifle  him 
of  his  pocket-book,  his  pocket-handkerchief,  and  his  gloves, 
and  then  ran  away  ;   but  he  could  not  tell  which  of  them  it 
was  who  so  took  the  things.     He  immediately  pursued  them, 
seized  the  prisoner  (who  then  appeared  perfectly  sober),  and 
delivered  him  into  the  custody  of  the  constable.     He  was 
positive  as  to  the  prisoner  being  the  man   who  first  reeled 
against  him  ;   but  he  thought  that  the   man  who  rilled  his 
pockets  was  one  of  those  who  had  got  away.     The  jury  hav- 
ing found  the  prisoner  guilty,  the  case  was  submitted  to  the 
consideration  of  the  Judges,  upon  a  doubt  whether,  as  the 
felonious  taking  appeared  to  have  been  with  a  force  suffi- 
cient to  constitute  the  crime  of  robbery,  the  case  was  not  ex- 
pressly excepted  out  of  the  provisions  of  this  statute,  and 
punishable   therefore    only  as  a  common  larceny  ;  the  in- 
dictment not  applying  to  a  case  of  robbery.    The  opinion  of 
the  Judges  was  afterwards  delivered  by  Grose,  J.  who  said 
that  it  clearly  appeared  in  this  case,  that  there  was  a  felonious 
taking  from  the  person  of  the  prosecutor,  without  that  de- 
gree of  force,  violence,  and  intimidation,  which  is  necessary 
to  constitute  the  crime  of  robbery  at  common  law.     He  fur- 
ther said  that  a  question  had  been  raised  by  the  prisoner's 
counsel,  whether  the  case  was  within  the  statute,  on  the 
ground  that  it  was   uncertain  whether  the  property  was 
taken  by  the  prisoner  himself,  or  by  one  of  his  accomplices : 


chap,  viii.]     Of  Stealing  from  the  Person.  1  I 

but,  as  to  that  question,  though  the  former  statute,  8  F.liz. 
c.  4.  was  confined  to  the  person  who  actually  committed  the 
fact,  the  48  Geo.  III.  c.  129.  makes  the  principals  in  both  de- 
grees equally  culpable.  He  also  stated  itlo  be  clear,  from 
the  words  of  the  statute,  that  the  legislature  did  not  mean  to 
alter  the  law  respecting  robbery  :  and  that  the  Judges  were 
unanimously  of  opinion  that  the  offence,  in  this  case,  was 
properly  charged  as  a  taking  from  the  person  without  force; 
and  that  the  prisoner,  therefore,  was  properly  convicted.  (/>) 

(b)  Pcarcescuse.  Old  Bailey,  1810.     2  Leach  1046.  and  MS 
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Of  Stealing  Horses,  Sheep,  and  other  Cattle. 

W  E  have  already  seen  that  larceny  may  be  committed  of 
such  domestic  creatures  as  are  fit  for  food  ;  (a)  and  it  re- 
mains only  to  notice  in  this  place  the  provisions  which  have 
been  made  by  particular  statutes,  which,  for  the  better  pro- 
tection of  some  of  the  more  valuable  domestic  animals,  make 
persons,  found  guilty  of  stealing  them,  liable  to  capital 
punishment. 

Of  stealing  The  statute,  37  H.VIII.  c.  8.  s.  2.  took  away  the  benefit  of 

clergy  from  persons  convicted  of  stealing  any  horse,  gelding, 
mare,  foal, or  filley;  but  this  statute  is  repealed  by  the  general 
words  of  the  1  Ed.  VI.  c.  12.  which,  however,  contains  pro- 
visions of  a  similar  nature,  and  excludes  horse-stealers  from 
the  benefit  of  clergy. 

lEd.YI.c.12.       The  tenth  section  of  the  statute,   1  Ed.  VI.  c.  12.  enacts, 

s"  10#  "  that  no  person  or  persons  who  shall  be  in  due  form  of  the 

"  laws  attainted  or  convicted  for  felonious  stealing  of  horses, 

"  geldings,  or  mares,  or  being  indicted  or  appealed  of  any 

"  such  offence,  and  thereupon  found  guilty  by  verdict,  or 

"  shall  confess  the  same  upon  arraignment,  or  will  not  an- 

"  swer  directly,  or  shall  stand  wilfully  or  of  malice  mute," 

shall  have  the  benefit  of  clergy.     It  appears  that  from  this 

statute   mentioning   the  animals  in  the  plural  number,   a 

doubt  arose  whether  it  would  extend  to  a  stealing  of  one 

2&3Edw.VI.  horse,  welding,  or   mare:  and   the  statute,  2  &  3  Ed.  VI. 
C.33.  B 

(a)  Jlnte,  1122.  1124. 
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c.  S3,  was,  in  consequence,  passed;  which  declares  and 
enacts,  "  that  all  and  singular  person  and  persons  felo- 
"  niously  taking  or  stealing  any  horse  gelding  or  mare,  shall 
"  not  be  admitted  to  their  clergy  but  shall  be  put  from  the 
"  same,  in  like  manner  and  form  as  though  he  or  they  had 
"  been  indicted  or  appealed  for  felonious  stealing  of  two 
"  horses,  two  geldings  or  two  mares  of  any  other,  and  there- 
"  upon  found  guilty  by  verdict  of  twelve  men,  or  confessed 
u  the  same  upon  his  or  their  arraignment,  or  stand  wilfully 
"  or  of  malice  mute." 

The  statute,  1  Ed.  VI.  c.  12.  s.  10.  does  not  expressly  in-  Construction 
elude  persons  outlawed,  or  challenging  above  twenty;  but  °,l,K,CbU- 
it  has  been  thought  a  reasonable  construction  to  extend  it 
to  such  offenders,  (b)  And  even  if  this  construction  could 
not  be  supported,  the  statute  3  &  4  W.  &  M.  c.  9.  s.2. 
Seems  to  oust  all  such  offenders  of  their  clergy  ;  enacting, 
that  if  any  persons  be  indicted  for  any  offence  for  which,  by 
any  former  statute,  they  are  excluded  from  clergy  upon  be- 
ing convicted  by  verdict  or  confession,  if  they  stand  mute, 
will  not  answer,  challenge  above  twenty,  or  be  outlawed 
thereupon,  they  shall  not  be  admitted  to  their  clergy. 

From  the  circumstance  of  the  words  of  the  statute,  37 
H.  VIII.  c.  8.  s.  2.  being  any  "  horse,  gelding,  mare,yba/,  or 
"  filley  /'  and  the  words,  "foal,  or  fillet/"  being  omitted  in 
both  the  subsequent  acts  of  Ed.  VI.  a  question  appears,  at 
one  time,  to  have  been  made,  whether  those  acts  extended  to 
the  stealing  of  a  foal,  or  filley,  so  as  to  oust  clergy.  But, 
upon  this  doubt,  it  is  observed,  that  the  words  of  those  acts 
are  plain  and  general  enough  to  include  a  foal,  or  filley  ; 
and  that  it  is  refining  rather  too  much  to  argue  those  words 
into  doubt  from  the  over  nicety  of  a  prior  statute  which  is 
set  aside.  (<") 

The  punishment  of  accessories  in  horse-stealing  is  made  J^JJJJJJ^ 

'•  - 

(b)  2  Hawk.  P.  C.  c.  33.  s.  62.     2  (e)  2  East.  P.C.  c.  I«».  s.  Vt.  p.  61^. 

East.  P.  C.  c.  16.  s.  47.  p.  61. V 
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capital  by  the  31  Eliz.  c.  12.  s.5.  which  enact?,  "  that  not 
"  only  all  accessories  before  such  felony  done  but  also  all 
"  accessories  after  such  felony  shall  be  deprived  and  put 
"  from  all  benefit  of  their  clergy  as  the  principal  by  statute 
"  heretofore  made  is  or  ought  to  be."  But  it  must  be  ob- 
served, upon  this  statute,  that  it  extends  only  to  such  per- 
sons as  were  in  judgment  of  law  accessories  at  the  time  the 
act  was  made,  namely,  accessories  at  common  law  ;  and  not 
to  such  as  are  made  accessories  by  subsequent  statutes,  (d) 
Thus  all  the  Judges  agreed  that  a  person,  knowingly  re- 
ceiving a  stolen  horse,  who  is  made  an  accessory  by  subse- 
quent statutes,  (e)  is  not  ousted  of  clergy,  (f) 

Points  re-  The  various  points  upon  the  definition  of  larceny,  which 

horsestealing    nave  Deen  considered  in  the  chapter  treating  generally  of 

arise  as  in  lar-  that  offence,  (g)  relate  as  well  to  the  stealing  of  horses  as  of 
ceniesof  other      ,.  •.  ,  _ 

property.  other  property;  and  we  may  remember  a  case  of  consider- 

able nicety,  where,  upon  a  finding  by  the  jury  that  the  pri- 
soners took  some  horses,  merely  with  intent  to  ride,  and  af- 
terwards to  leave  them,  and  not  to  return,  or  make  any  fur- 
ther use  of  them,  it  was  holden  that  such  taking  amounted 
to  a  trespass  only,  and  not  to  larceny.  (//) 

Petit  larceny         \{  should  not  be  forgotten  either  that  by  the  opinion  of  a 
*>l  a  horse.  .  .  J 

great  lawyer,  if  a  man  could  possibly  steal  a  horse  worth 

only  twelvepence,  it  would  be  but  petit  larceny:  (?)  and 
that  this  doctrine  was  acted  upon  in  a  case  where,  the  pri- 
soner being  indicted  for  stealing  a  gelding  of  the  value  of 
twenty-three  shillings  and  sixpence,  it  appeared,  upon  the 
evidence,  that  the  horse  was  a  worthless  animal  turned  upon 
a  common,  and,  as  the  witnesses  said,  fit  only  for  a  dog-horse  : 
upon  which  Mr.  Justice  Foster  recommended  it  to  the  jury 

(d)  Fost.  372,  373.     2  East.  P.  C.       373. 

c.  16.  s.  47.  p.  616.  (g)  Ante,  1033.  et  sequ. 

(e)  Post.  Chap.  XXI.  on  Recciv-  (h)  Phillips  and  Strong  (case  of ), 
ing  Stoten  Goods.                                      ante,  1037. 

(/)  Anon.  East.  T.  2  Anne.  Fost.         (0  1  Hale  531. 
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to  find  the   prisoner   guilty    to    the   value  of  twelvepen 
which  they  did;  and  he  was  transported.  (A) 

With  respect  to  the  stealing  of  sheep  and  other  cattle,  the  Of  steal  i 
14  Geo.  II.  c.  6.,  after  reciting  "  that  evil  disposed  persons  othe?cTttle 
"  had,   more  generally  and  frequently  than  was  ever  known    '  1  Geo.  II. 
"  before,  made  it  their  practice  secretly  in  the  night  time  to 
"  drive  away   and   steal  great  numbers  of  sheep,  and  like- 
"  wise   secretly  in  the  night  time  to  kill  great  numbers  of 
"  sheep,  and  to  strip  off  their  skins,  and  then  steal  the  car* 
"  cases  of  the  sheep  so   killed,  leaving  their  skins  behind  to 
"  prevent  discoveries  ;  and  also  in  like  manner  to  kill  great 
"  numbers  of  sheep,  and  then  cut  open   the  sheep  so  killed, 
"  and  take  out  and  steal  their  inward  fat,  leaving  their  car- 
"  cases  behind  to  prevent  being  discovered,"  enacts  "  that 
"  if  any  person  or  persons  shall  feloniously  drive  away,  or 
"  in  any  other  manner  feloniously  steal,  one  or  more  sheep 
"  or  other  cattle  of  any  other  person  or  persons  whatsoever, 
ct  or  shall  wilfully  kill  one  or  more  sheep  or  other  cattle  of 
"  any  other  person  or  persons  whatsoever,  with  a  felonious 
li  intent  to  steal  the  whole  carcase  or  carcases,  or  any  part 
"  or  parts  of  the  carcase  or  carcases  of  any  one  or  more 
"  sheep  or  other  cattle  that  shall  be  so  killed,  or  shall  assist 
"  or  aid  any  person  or  persons  to  commit  any  such  offence 


(k)  Pear lcs's  case,  Bedford,  1 7  35.  town,  and  sold  it  lo  a  tanner  for  iif- 
2  East.  P.  C.  c.  16.  s.  137,  p.  7  11.  teen  shillings.  Upon  these  facts 
And  see  ante,  1031.  A  curious  application  was  made  to  a  magis- 
point  respecting  the  property,  uii-  trate  to  commit  the  labourer  for 
der  particular  circumstances,  in  an  horse-stealing;  but  the  magistrate, 
old  and  worn-out  horse,  which  re-  entertaining  doubts  upon  the  suh- 
cently  underwent  some  discussion,  ject,  took  an  opportunity  of  men- 
may  he  briefly  mentioned  in  this  tioning  the  case  to  one  of  the 
place.  A.  ordered  his  servant  to  Judges,  then  on  the  circuit,  who 
destroy  an  old  and  favourite  horse,  was  of  opinion  that  A.  had  so  «li>- 
and  bury  it.  The  servant  directed  claimed  all  property  in  the  hone 
one  of  A.'s  labourers  to  execute  that  it  could  not  be  the  subject  <>l 
the  order;  who,  instead  of  doing  so,  larceny.  See  as  to  a  dereliction  <«t 
took  the  horse  to  a  neighbouring  property  by  the  owner,  ante,  \0Al 
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"  or  offences ;  that  then  the  person  or  persons  guilty  of 
u  any  such  offence,  being  thereof  convicted  in  due  form 
"  of  law,  shall  be  adjudged  guilty  of  felony,  and  shall 
"  suffer  death,  as  in  cases  of  felony,  without  benefit  of 
"  clergy." 


15  Geo.  II.  c.       The  words  "  other  cattle"  in  this  statute  were  of  too  un- 
the  words'"8     certain  signification,  and,  consequently,  the  15  Geo.  II.  c. 

"other  cat-      34^  reciting  that  it  was  doubtful  to  what  sorts  of  cattle  be- 
lle" to  a  bull,      .  ,  ,  ill 
cow,  ox, steer,   sides  sheep  the  act  was  meant  to  extend,  enacts  and  declares, 

bullock,  hei-     a  tnaj  the  said   act   was  meant  and  intended,  and  shall  be 

ter,  calf,  and 

lamb.  "  construed,  deemed,  and  taken  to  extend  to  any  bull,  cow, 

"  ox,  steer,  bullock,  heifer,  calf,  and  lamb,  as  well  as  sheep, 

"  and  to  no  other  cattle  whatsoever." 


Rawlins's  The  doctrine  that  any  the  least  removal  of  the  thing  fe- 

The  prisoner     loniously  taken,   will  constitute  larceny,  (Jc)  applies  to  the 

was  indicted     stealing  of  sheep,  though  part  of  the  animal  only  be  taken, 

lambs,andthe  an0"  though  the  statute  14  Geo.  II.  c.  6.  might  seem  in  such 

evidence  was     case  to   make  the  offence  of  a  different  and  specific  kind. 
that  the  car-  .  .     ,.        ,    _  ... 

cases  were        In  a  case  where   the  prisoner  was  indicted   tor  stealing  six 

lound  in  the      ]atnbs,  without  any  count  for  killing  with  intent  to  steal  the 

ground  or  the  J  ~ 

owner,  and       carcase  or  any  part  thereof,  the  evidence  was  that  the  car- 

J'b^!"^0^   cases  of  the  lambs,  without  their  skins,  were  found  upon  the 

i.iK.(  ii  <i t\ <iy  * 

and  a  convic-  premises  where  they  had  been  kept,  and  that  the  prisoner 

tion  unon  this    ,,,.,,.  ..•  •  ^.        „i         ec 

evidence  was    na('  S°M  tne  s^,ns  on  "ie  morning  a'ter  tne  ottence  was  com- 

holdeu sjood.  nijtted  ;  upon  which  the  jury  were  directed  to  find  the  pi  i- 
soner  ^uilty,  on  the  ground  that  the  lambs  must  have  been 
removed  from  the  fold.  But  a  doubt  having  occurred  whe- 
ther, as  the  statute  14  Geo.  11.  c.  6.  specifies  feloniously 
drivin"-  away,  and  feloniously  killing  with  intent  to  steal  the 
whole  or  any  part  of  the  carcase,  as  well  as  feloniously  steal- 
ing in  general,  (although  there  must,  in  such  cases,  be  some 
removal  of  the  thing,)  it  did  not  intend  to  make  these 
different   offences  ;    the   case  was   submitted   to   the  consi- 


(k)  Ante,  1034. 
1 
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deration  of  the  Judges,  who  held  the  conviction  right ; 
as  any  removal  of  the  thing  feloniously  taken  constitute- 
larceny.  (/) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  a  Cook's  case. 
cozo,  it  appeared,  upon  the  evidence,  that  the  animal  stolen   ^a indictment 

1171  7  tor  stealing  ;l 

was  a  female  beast  only  two  years  and  a  half  old  that  had  c«"  I » <-■  Wl  not 
never  had  a  calf;  and  that  a  female  beast  of  the  cow  kind,  S  by'e^-0^ 

how  old  soever,  if  she  have  never  had  a  calf,  is  alwavs  called  tinut-of  steal- 

»    .-  .  „  mg  a  heifer 

a  heifer.     An  objection  was  therefore  taken,  by  the  counsel 

for  the  prisoner,  that  the  charge  in  the  indictment  was 
not  supported  by  the  evidence;  and,  the  prisoner  being 
found  guilty,  the  question  was  referred  to  the  consider- 
ation of  the  twelve  Judges,  who  were  of  opinion,  that  as 
the  statute  mentions  both  heifer  and  cow,  it  must  be  consi- 
dered as  using  one  term  in  contradistinction  to  the  other,  in 
describing  the  several  animals  intended  to  be  protected  ; 
and  that,  as  the  beast  stolen  was  not  therefore  such  as 
was  described  in  the  indictment,  the  prisoner  was  entitled  to 
an  acquittal,  (m). 

As  the  statute  26  Geo.  III.  c.  71.,  was  passed  in  order  to  26  Geo.  III.  c 
remedy  (according-  to  the  recital  of  the  act)  the  facilities  af-  slaiu'hterin"- 
forded  to  the  stealing  of  cattle  by  persons  of  low  condition,  cattle, 
who  kept  houses  or  places  for  the  purpose  of  slaughtering 
horses  and  other  cattle,  its  provisions  may  be  shortly  men- 
tioned in  this  place.     It  contains  many  enactments  for  the 
regulation  of  slaughter-houses  ;    requires  persons  keeping 
them  to  take  out  a  licence,  and  to  give  notice,  previous  to 
the  slaughtering  and  flaying  of  any  cattle,  to  an  inspector 
appointed  as  mentioned  in  the  act  ;  and  to  kill  and  flay  the 

cattle  only  within  certain  hours.     The  eighth  section  enacts  Slaughtering 
.„  ,         .  .  ,        ,x     •       i  cattlewithout 

that  if  any  person  keeping  or  using  any  slaughtenng-liouse  a  |lcencC|  ,,r 

(0  Rawlins's  case,  Sarum    Sura.  Ass.   1774,  and  Serjeants'  Inn  Hall. 

Ass.  1800,  and  Mich.  T.  1800.     2  1774.     1  Leach  105.     2  East  P..  ( 

East.  P.  C.  c.  16.  s.  48.  p.  617.  c.  16.  s.  48.  p.  616. 

{m)  Cook's  case,  fVarmek  Lent 
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giving  proper  or  p]ace  mentioned  in  the  act,  shall  slaughter  any  cattle  for 

notice,  &c.  '  '  ° 

made  felony,     any  other  purpose  than  for  butcher's  meat,  or  shall  flay  any 

cattle  brought  dead  to  such  slaughtering-house  or  other 
place  without  a  licence,  or  without  giving  notice,  or  shall 
slaughter  or  flay  at  any  time  except  within  the  hours 
limited  by  the  act,  or  shall  not  delay  slaughtering  or  killing 
according  to  the  direction  of  the  inspector  properly  au- 
thorised, such  person  so  offending  in  either  of  these  cases 
and  being  convicted  shall  be  adjudged  and  taken  to  be 
guilty  of  felony,  and  shall  be  punished  by  fine  and  impri- 
sonment and  such  corporal  punishment  by  public  or  pri- 
vate whipping,  or  shall  be  transported  for  any  time  not 
exceeding  seven  years,  as  the  court  before  whom  the  of- 
Destroying  or  fender  shall  be  tried  and  convicted,  shall   direct,  (n)     The 

)uryingru  es,   j  jn^j    section   enacts,   that   persons    keeping  or  using  such 
misdemeanor.  l  r     s  o 

slaughtering-house  or  place,  and  throwing  into  lime,  or 
rubbing  therewith,  or  with  any  other  corrosive  matter, 
or  destroying,  or  burying  hides  of  cattle  slaughtered  or 
flayed  by  them,  shall  be  guilty  of  a  misdemeanor,  pu- 
nishable by  fine,  imprisonment,  and  whipping.  The  sta- 
tute also  creates  other  offences  of  smaller  degree,  and 
imposes  penalties  recoverable  by  summary  proceedings  be- 
Exceptions.  fore  justices  of  the  peace,  (o)  The  fourteenth  section  pro- 
vides, that  the  act  shall  not  extend  to  any  currier,  felt- 
maker,  tanner,  or  dealer  in  hides,  who  shall  kill  any  dis- 
tempered or  aged  cattle  or  purchase  any  dead  cattle  for 
the  bond  fide  purpose  of  selling,  using  or  curing  the  hides 
thereof,  in  the  course  of  their  respective  trades;  nor  to  any 
farrier  employed  to  kill  aged  and  distempered  cattle;  nor  to 
any  person  who  shall  kill  any  of  their  own  or  other  cattle, 
or  purchasing  any  dead  horse  or  other  cattle,  to  feed  their 
own  hounds  or  dogs,  or  giving  away  the  flesh  for  the 
like  purpose.     But  it  is  further  enacted,  that  if  any  collar- 


(n)  See  a  precedent  of  an  indict-  3  Chit.  Crim.  L.  721. 

mentagainstthekeeper  of  a  slaugh-  (o)  See  the  statute,  and  2  Burn, 

ter-house,  for  slaughtering  a  horse  Just.  Horses,  Sect.  IV. 
without  giving  the  proper  uotice, 
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maker,  currier,  &c,  or  other  person  shall,  under  colour 
of  their  trades,  knowingly  or  willingly  kill  any  sound 
or  useful  horse,  gelding-,  mare,  foal,  or  filley,  or  boil  or 
otherwise  cure  the  flesh  thereof,  for  the  purpose  of  selling- 
it,  such  person  shall  be  deemed  an  offender  within  the 
meaning  of  the  act,  and,  for  every  offence,  forfeit  any  sum 
not  exceeding-  twenty,  nor  less  than  ten  pounds,  (p) 

(p)  26  Geo.  III.  c,  71.  s.  15, 


1184 


CHAPTER  Till:  TENTH. 


Of  Stealing  and  Destroying  Deer. 

JL  HE  unlawful  hunting  in  any  forest,  park,  or  warren, 
being  private  property,  in  warlike  array,  by  night,  or  with 
painted  faces,  &c.  was  made  felony  by  the  statute  1  H.  VII. 
c.  7.  but  the  use  of  that  statute  (of  which  it  is  remarked 
that  it  seems  principally  to  have  been  levelled  at  public  dis- 
turbers of  the  peace,  (a)  )  is  superseded  by  the  9  Geo.  I. 
c.  22.  commonly  called  The  Black  Act. 

9  Geo  I.e. 22.       This  statute  9  Geo.  I.  c.  22.  s.  I.  enacts,  with  respect  to 

as  to  deer-  .  . 

stealing  by        deer-stealers  armed  and  disguised,  "  that  if  any  person  or 

persons  armed   «  persons  being  armed  with  swords,  fire-arms  or  other  offen- 
and  disguised.        l  ° 

"  sive  weapons,  and  having  his  or  their  faces  blacked,   or 

(l  being   otherwise  disguised,   shall   appear   in   any  forest, 

"  chace,  park,  paddock  or  grounds  inclosed  with  any  wall, 

"  pale  or  other  fence,  wherein  any  deer  have  been  or  shall 

*'  be  usually  kept,  or  in  any  warren  or  place  where  hares  or 

"  conies  have  been  or  shall   be  usually  kept,  or  in  any  high 

"  road,  open  heath,   common  or  down,  or   shall  unlawfully 

"  and  wilfully  hunt,  wound,  kill,  destroy  or  steal  any  red 

"  or  fallow  deer,   or  shall  forcibly  rescue  any  person  being 

"  lawfully  in  custody  of  any  officer  or  other  person  for  the 

"  offence  before-mentioned ;  or  shall  by  gift  or  promise  of 

"  money  or  other  reward  procure  any  of  his  majesty's  sub- 

"  jtcts  to  join  him  or  them  in  any  such  unlawful  act;  every 

"  person  so  offending,    being  thereof  lawfully   convicted, 

(a)2East.  P.  C.  c.  16.  s.  42.  p.  608.      tute,  see  3  Inst.  21.     1  Hale  658, 
Upon  the  construction  of  this  sla-      659. 
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"  shall  be  adjudged  guilty  of  felony  and  suffer  death  as  in 
"  cases  of  felony  without  benefit  of  clergy."  Some  of  the 
subsequent  sections  of  the  act  provide  for  the  proceeding., 
against  persons  who  shall  not  surrender  upon  proclamation  ■ 
and  the  fifth  section  makes  persons  abetting  those  who  do 
not  surrender,  guilty  of  felony  without  clergy.  The  four- 
teenth section  enacts,  that  every  offence  contrary  to  this 
act  may  be  tried  in  any  county  in  England,  as  if  the  fact 
had  been  therein  committed. 

This  statute  also  made  it  a  capital  felony  to  hunt,  wound, 
kill,  destroy  or  steal  any  red  or  fallow  deer  kept  in  his  ma- 
jesty's inclosed  forests  or  chases,  or  in  any  park,  paddock  or 
grounds  inclosed  where  deer  were  usually  kept ;  but  such 
enactment  was  holden,  by  all  the  Judges,  to  have  been  vir- 
tually repealed  by  the  act  16  Geo.  III.  c.  30.  (b)  which 
made  an  offence  of  this  kind  punishable,  in  the  first  instance, 
only  by  a  pecuniary  forfeiture,  and  made  a  second  offence 
felony  punishable  by  transportation  for  seven  years.  So 
that,  after  the  16  Geo.  III.  c.  30.  and  before  the  passing  of 
the  statute  42  Geo.  III.  c.  107.  it  was  holden,  that  no  in- 
dictment would  lie  for  deer-stealing  in  the  first  instance,  al- 
though it  were  laid  that  the  deer  was  reclaimed,  (c) 

The  important  statute,   therefore,  on  the  subject  of  deer  42  Geo.  III.  r. 

stealing,  at  the  present  day,  is  the  42  Geo.  III.  c.  107.  which   ,07-  repeals 
°  l  "  so  much  ot 

repeals  so  much  of  the   16  Geo.  III.  c.  30.  as  inflicted  any  the  16  G 

penalty  or  punishment  on  persons  hunting,  taking,  destroy-  fljc^p^£" 

ing,  &c.  fallow  deer,  without  the   consent  of  the  owner,  in  ties  on  per- 
sons hunting 
or  destroying 

(b)  Davis's  (John-)  case,  Hertford  upon  the  principle  that  where  a   "eer" 

Sum.  Ass.  1783,  and  Mich.  T.  1783,  statute  makes  an  offence  a  capital 

1  Leach  271.     The  16  Geo.  III.   c.  felony,  and  a    subsequent  statute 

30.  though  it  expressly  repeals  nine  inflicts  a   milder    punishment    on 

different  statutes,  does  not  in  terms  the  same  offence,  the  latter  statute 

repeal  the  clause  in  question  of  the  must  be    considered  as  a   virtual 

9  Geo.  I.  c.  22. :  hut  the  Judges,  in  repeal  of  the  former. 

holding   that   the    clause  was  re-  (c)  Heath's  case,  Sarum,  1801.  2 

pealed,  appear  to  have  proceeded  East.  P.  C.  c.  16.  s.  42.  p.  609. 
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the  following  words;  u  that  so  much  of  the  said  act  as  im- 
"  poses  or  inllictsany  penalty,  forfeiture,  or  punishment,  on 
"  any  person  who  shall  hunt  or  course,  or  take  in  any  slip, 
"  noose,  toil,  or  snare,  or  kill,  wound,  or  destroy,  or  shoot 
"  at  or  otherwise  attempt  to  kill,  wound,  or  destroy,  or 
"  carry  away,  any  fallow  deer  in  any  forest,  chase,  purlieu, 
"  or  ancient  walk,  whether  inclosed  or  not,  or  in  any  in- 
"  closed  park,  paddock,  wood,  or  other  inclosed  ground, 
"  where  deer  were  or  had  been  or  should  be  usually  kept, 
"  without  the  consent  of  the  owner,  or  without  being  other- 
"  wise  duly  authorized,  or  who  shall  be  aiding,  abetting  or 
assisting  therein,  shall,  with  respect  to  the  said  offences 
committed  after  the  passing  of  this  act,  be  and  the  same 
is  hereby  repealed."  (d) 


42  Geo.  III.  c. 

107.  s.  1.  en- 
acts, that  per- 
sons hunting, 
biking  in  any 
snare,  shoot- 
ing at,  &c.  or 
tarrying  away 
any  deer  in 
any  inclosed 
ground,  with- 
out the  con- 
sent of  the 
owner,  shall, 
on  convic- 
tion, he  trans- 
ported for 
icveu  years. 


The  first  section  of  the  act  relates  to  the  taking  of  deer  in 
inclosed  grounds  where  deer  have  been  usually  kept.  It 
enacts,  "  that  if  any  person  or  persons  shall  wilfully  course 
"  or  hunt,  or  take  in  any  slip,  noose,  toil,  or  snare,  or  kill, 
"  wound,  or  destroy,  or  shoot  at  or  otherwise  attempt  to 
"  kill  wound  or  destroy,  or  shall  carry  away,  any  red  or 
"  fallow  deer,  kept  or  being  in  the  inclosed  part  of  any 
"  forest,  chace,  purlieu,  or  ancient  walk,  or  any  inclosed 
"  park,  paddock,  wood,  or  other  inclosed  ground  wherein 
tc  deer  are,  have  been,  or  shall  be  usually  kept,  without  the 
"  consent  of  the  owner  of  such  deer,  or  without  being  other- 
"  wise  duly  authorised,  or  shall  knowingly  be  aiding,  abett- 
"  ing,  or  assisting  therein  or  thereunto,  every  person  so  wil- 
"  fully  offending  as  aforesaid,  in  any  of  the  cases  above-men- 
"  tioned,  shall  be  deemed  and  taken  to  be  guilty  of  felony, 
"  and,  being  lawfully  convicted  thereof  upon  indictment, 
"  shall  be  adjudged  to  be  transported  for  the  term  of  seven 
"  years." 


The  second  section  of  this  statute  relates  to  the  taking  or 
destroying  of  deer  in  certain  uninclosed  places.     It  enacts, 


(<*)  42  Geo.  III.  c.  107.  s.4. 
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that  "  if  any  person  shall  wilfully  course  or  hunt,  or  take  in 

"  any  slip,  noose,  toil,  or  snare,  or  kill,  wound  or  destroy,  comKing 

"  or  shoot  at  or  otherwise  attempt  to  kill,  wound  or  destroy.  M"  h  <,|,"l 

c»-  -hall  carry  away,  any  red  or  tallow  deer,  kept  or  being  closed  pari  of 
"  in  the  uninclosed  part  of  any  forest,  chase,  purlieu,  or  an-  '  sf' 

I  J  5  5    1  ,|,  , 

u  cier.t  walk,  without  the  consent  of  the  owner  of  such  deer,  shall  forfi  i 

"  or  without  being  otherwise  duly  authorized,  or  shall  know-    l  •'  1>u 

"  ingiy  be  aiding-,  abetting,  or  assisting  therein  or  th<  reunto, 

"  every  person  so  offending1  shall,  for  every  such  act  of  wil- 

"  ful  coursing  or  hunting,  and  for  every   such  attempt  to 

"  kill,  wound  or  destroy,  and  for  every  deer  so  taken   or 

"  killed,  wounded  or  destroyed,  or  shot  at  or  carried  away 

"  as  aforesaid,  in  or  from  any  uninclosed  part  of  any  forest, 

"  chase,  purlieu,  or  ancient  walk,  forfeit  and  pay  the  sum  of 

"  fifty  pounds."     And   it   further  enacts,  that  "  if  the  of-  And  that 

"  fender  in  any  of  the  cases  aforesaid  shall  be  a  keeper  of  keePe™»&c. 
.  i      •  .      i  entrusted  with 

or  person  in  any  manner  entrusted  with  tne  care  or  cus-  the  deer,  and 

"  tody  of  deer  in  the  forest,  chase,  purlieu,  or  ancient  walk,  g^ff-f^f' 

"  wherein  the  offence  shall  be  committed,  he  shall  for  every  double  the 

"  such  offence  forfeit  and  pay  doubie  the  penalty  hereinbe-  *)e 

"  fore  enacted  to  be  paid   by  other  offenders."     A  recent 

statute,  51  Geo.  III.  c.  120.  enables  the  magistrates,  before 

whom  an  offender  against  this  act  shall  be  convicted,  "  to 

"  mitigate  the  penalty  of  fifty  pounds  thereby  imposed  for 

"  the  first  offence  to  any  sum  at  their  discretion  not  less 

"  than  twenty  pounds." 

The  statute  which  has  been  already  mentioned,  16  G.  III.  4?  fi™-  HI.  r; 

107.  s.  l.  Per- 
30.  contains  several  clauses  (not  repealed  by  the  42  G.  III.  Bons  c'onvict- 

c.  107.)  which  impose  pecuniary  penalties  on  persons  having  tni  ol  :UI  ol* 

F         l  J  '     .  ,  ..  °    fence,  tor 

in  their  possession  deer  not  lawlully  come  by,  or  slips  or  which  ape- 
other  engines  to  take  deer,  without  lawful  occasion,  and  on   ' 

s  '  nait)  is  un- 

persons committing  other  offences  specified  in  the  act ;  and  posed,  and 

make  provision  for  enforcing  such  penalties  by  conviction  < '',,';,',  |" 

before  a  justice  of  the  peace,  (e)     With  respect  to  such  of-  u>  » 

J  r  v  odence,  arc, 

(e)  See  the  16  Geo.  III.  c.  30.  8. 4,      Sect.  VI.  1  (a). 
et  sequ,  and  2  Burn.  Just,    Game, 

4  G 
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upon  ronvir-     fenders,  and  also  such  as  are  convicted  of  any  offence  pu- 

in-  nt.  to  |)(l       unliable  by  a  pecuniary  forfeiture  under  the  42  Geo.  III. 

transported       c.  107.  this  latter  statute  enacts,  "  that  if  any  person  or  per- 

ycars.  "  sons,  after  having  been  duly  convicted  of  any  offence  for 

u  which  a  pecuniary  penalty  or  forfeiture  is  imposed,  either 

M  by  this  act,  or  by  the  said  act  made  in  the  sixteenth  year 

"  of  the  reign  of  his  present  majesty,  shall  offend  a  second 

"  time  by  committing  any  offence  against  this  act,  for  which 

"  a  pecuniary  penalty  or  forfeiture  is  hereinbefore  imposed, 

"  such  second  offence,   whether  it  be  the  same  offence  as  the 

"  first  offence,  or  be  any  other  of  the  said  offences,  shall  be 

"  deemed  and  taken  to  be  a  felony,  and  the  person  or  per- 

"  sons  guilty  thereof,  being  lawfully  convicted  upon  indict- 

"  ment,  shall  be  adjudged  to  be  transported  for  the  term  of 

"  seven  years."  (f)     And  with  the  view  of  facilitating  the 

prosecution  of  persons  who  offend  a  second  time,  it  is  further 

Convictions      enacted,  "  that  the  justice  before  whom  any  person  shall  be 

of  the  hrst        a  convjcted,  for  the  first  time,  of  any  offence  against  this  act 

offence  are  to  _  .  .     . 

be  transmitted  u  for  which  a  pecuniary  penalty  or  forfeiture  is  imposed, 

liSlJ'^E  "  shall  transmit  such  conviction  under  his  hand  and  seal  to 

there  tiled.        u  the  quarter  session  which  next  after  such  conviction  shall 

"  be  holden  for  the  county,  &c.  or  place,  wherein  such  first 

"  offence  was  committed,  there  to  be  filed  by  the  clerk  of 

"  the  peace  or  other  proper  officer,  and  kept  amongst  the 

And  a  convio  "  records   of  the   court."     And  that  "  such  conviction  so 

lion  so  filed,     lt  f  j  d  t        co      ti,ereof  certified  by  such  clerk  of  the 

or  a  true  copy, 


is  to  be  sufli-     "  peace  or  other  officer,  or  proved  to  be  a  true  copy,  shall 
"  be  a  sufficient  evidence  to  pre 
"  first  offence  as  aforesaid."  (g) 


deuce    1_  "  be  a  sufficient  evidence  to  prove  the  conviction  for  such 


42  Ceo.  III.  It  is  expressly  provided  that  this  statute  of  42  Geo.  III. 

extend  to         c«  107.  shall  not  extend  to  Scotland,  or  Ireland,  {h) 
Scotland  or 

Ireland. 

As  to  the  I*  maY  °e  observed,  with  respect  to  the  words,  "  red  or 

words.  «  red    «  falloxo  deer"  mentioned  in  the  42  Geo.  III.  c.  107.  that  a* 
"  or  iallow  J 

"  deer."' 

(/)  42  Ceo.  IIT.  c.  107.  s.  4.  (h)  S.  7. 

(g-)  42  Geo.  III.  c.  107.  s.  5. 
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it  was  holden  upon  the  16  Geo.  III.  c.  30  (which  contained 
only  the  same  words)  that  the  cross  breeds,  such  as  what  is 
called  a  bastard  inenald,  bred  from  a  nienald  buck  and  a  fal- 
low doe,  were  within  the  act;  (/)  it  may  be  presumed  that 
these  words,  in  the  later  statute,  would  meet  with  a  similar 
construction,  (/r) 

It  has  been  holden,  upon  an  indictment  on  the  first  sec-  The  consent 
tion  of  the  42  Geo.  III.  c.  107.  for  coursing  deer  in  an  in-  mustbestewn 

closed  ground  without  the  consent  of  the  owner,   that  it  is  nottohave 
,i  „    i  .  ...  been  given, 

necessary,  on  the  part  of  the  prosecution,  to  call  the  owner 

of  the  deer  for  the  purpose  of  proving  that  he  had  not  given 

his  consent  to  the  prisoner  to  course  them.  (/) 

The  third  section  of  the  42  Geo.  III.  c.  107.  enacts,  that  42Geo-  nr- 

Al  ,  .  .  ,,     .  c.  107.  s.  3. 

the  general  provisions  of  the  statute,    1(5  Geo.  III.  c.  30.  as  adopts  the 

to  the  seizing,  apprehending,  and  conviction  of  offenders,  or  I1)r"Vls,0.n,s ,of 

«»'»»»»  16  Geo.  111. 

for  the   recovery,   &c.    of  penalties,  &c.  and  the  time  of  c.  so.  as  to  the 

bringing  actions  or  prosecutions,  &c.  and  as  to  pleading,  j^coovfe- 

and  costs,  &c.  shall,  as  far  as  the  same  respectively  are  ap-  1'OI1»  &c.  of 
_!•     I  i      i     •     c  •        •  •  ii-  i  •  ,     offenders,  ap- 

plicable, be  in  force,  in  seizing,  apprehending,  and  convict-  posalofpenal- 

ing  offenders  against  this  act,  and  in  the  recoverv,  applica-  bet,  and  as  to 

.  °  J7      rr  the  appealing 

tion  and  disposal  of  the  penalties,  and  with  respect  to  the  fromconvic- 

time  and  manner  of  appealing  from  convictions,  &c.  uoas. 

There  is  a  provision  also  of  the  16  Geo.  IIT.  c.30.  which,  as  K>  Geo.  III.  c. 
it  was  not  mentioned  in  the  chapter  treating  of  aggravated  as-  80ns  carrFine" 

saults,  may  be  introduced  in  this  place.    The  ninth  section  of  fire-arms,  or 
.  i       •»  other  vea- 

the  statute  enacts,  "  that  if  any  person  or  persons  carrying  pons,  intu 

"  any  gun  or  other  firearms,  or  any  sword,  staff  or  other  of-  P'"11111'? 

J  °  J  where  deer 

K  fensive  weapon,  shall  come  into  any  forest,  chase,  purlieu   are  nsu.illy 

"  or  ancient  walk,  or  into  any  inclosed  park,  paddock,  wood,  lenttodestroj 

"  or  into  any  other  ground  where  deer  are  usually  kept,  be  l»<  ""■  niaj  be 

J  °  J       l    '  seized  I.n  the 

(0  2  East.  P.  C.  c.  16.  *.  42.  p.  (/)  Rex   v.    Rogers,   cor.  Law- 

•09.  iaenee,  J.  Worcester  Lent  Ass.  I  s  1 1 . 

(k)  2  Burn.  Just.  Game,  Sect.  VI.      2  Campb.  65-1. 
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keeper,  frc.       ic  tlio  same  inclosed  or  not  inclosed,  with  an  intent  unlaw- 

and  if  such         .,  „  .,  ,  ,  ,    ,      .  •.. 

persons  beat         »uHy  *°  shoot  at,  course  or  hunt,  or  take  in  any  slip,  noose, 

or  wound  the    u  tovle,  snare  or  other  engine,  or  to  kill,  wound,  destroy  or 

keeper,  &c. 

they  are  to  be  "  take  away  any  red  or  fallow  deer,  it  shall  be  lawful  for 

deemed  guilty  a  everv  ranger  or  keeper,  or  person  intrusted  with  the  care 

'Ol  felony,  and  jo  i       •>  i 

uponeonvic-     "  of  such  deer,  to  seize  and  take  from  such  person  and  per- 

norVd  for"'      "  pons'  m  an(*  uPon  SUCM  f°rcst>  chase,  purlieu,  ancient  walk, 
■even  years,      "park,  paddock,  wood  or  other  ground,  to  and  for  the  use 
"  of  the  owner  thereof  respectively,  all  such  guns,  fire-arms, 
"  slips,  nooses,  toyles,  snares  or  other  engines,  and  all  dogs 
"  there   brought  for  coursing  deer,    in   the  same  and  like 
"  manner  as  the  gamekeepers  of  manors  are  empowered  by 
"  law  within  their  respective  manors  to  seize  and  take  dogs, 
"  nets  or  other  engines,  in  the  custody  of  persons  not  qua- 
"  lified  by  the  law  to  keep  the  same;  And  if  any  such  per- 
11  son  or  persons  shall  there  unlawfully  beat  or  wound  any 
"  ranger  or  keeper,  or  his  or  their  servants  or  assistants,  in 
"  the  execution  of  his  or  their  office  or  offices,  or  shall  at- 
'c  tempt  to  rescue  any  person  in  the  lawful  custody  of  any 
"  such  ranger,  keeper,  servant  or  assistant,  every  person  so 
u  offending  shall  be  deemed  and  adjudged  to  be  guilty  of 
"  felony;"  and  being  lawfully  convicted  on  indictment,  shall 
be  transported  for  the  space  of  seven  years.  (???) 


u  Geo  III  ^n  a  rccent  publication  a  precedent  is  given  of  an  indict- 

c.  30.  s.  27.       ment  for  going  armed  with  fire-arms  into  a  royal  forest  with 

much  of  a         intent  to   kill  deer   and  assaulting  the  keeper's  assistant, 

former  sta-      which  is  stated  to  be  framed  on  a  statute,    10  Geo.  II.  c.  32. 

tute,  10  G.  II.  ,    ,  .  .  »,..*, 

c.  32.  as  re-       s.  9.  and  that  statute  is  spoken  ol  as  being,  in  effect,  repealed 

lates  to  beat- 

(m)  By  s.  15.  it  is  also  enacted,  inclosed  park,  or  other  inclosed 
that  any  keepers  of  a  forest,  &c.  or  ground,  or  attempting  so  to  do,  or 
other  inclosed  ground  where  deer  in  laying  any  net,  &c.  or  other  en- 
are  usually  kept,  and  their  assist-  gine  therein,  for  the  taking  or  de- 
ants,  may  apprehend  persons  in  the  stroying  of  deer,  and  may  carry 
fact  of  hunting,  &c.  or  carrying  such  offenders  before  a  neighbour- 
away  any  deer  from  any  forest,  &c.  ing  justice  of  the  peace, 
whether  inclosed  or  not,  or  in  any 
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by  the  16  Geo.  III.  c.  30.    but  with  the  exception  of   that  jngorwonnd- 
which    relates  to  arms  and  disguises;  and   it   i-  said  that  JJ 
where  the  offender  enters  the  forest  armed,  and  assaults  the  " 
keeper,  the  10  Geo.  II.  is  still  in  force,  and  the  indictment  m  p 
must  be  framed  as  in  the  precedent  there  given,  (n)     And  repealed, 
in  a  later  publication,  in  which  the  statutes  on  various  sub- 
jects are  collected  and  arranged  with  much  ability,  the  ninth 
section   of  the    10  Geo.  II.  c.  32.  is  given  as   an   existing 
law.  (o)     But,   with  great  deference  to  these  opinions,  it 
seems  that  the  ninth  section  of  the  10  Geo.  II.  c.  32.  is  re- 
pealed by  the  16  Geo.  III.  c.  30.  s.  27.  which  enacts,  that  so 
much  of  the    10  Geo.  II.  c.  32.  as  "  relates  to  beating  or 
"  wounding  keepers  or  other  officers  in  forests  chases  or 
"  parks,"  shall   be  and   is  thereby  repealed.     And  the  16 
Geo.  III.  c.  30.  itself  contains,  as  we  have  just  seen,  a  suffi- 
cient provision  as  to  the  beating,  or  wounding,  of  any  keep- 
ers;  or  their  assistants,  in  the  execution  of  their  offices,  (p) 

Before  this  chapter  is  concluded,  it  should  be  observed, 
that  the  statute,  16  Geo.  III.  c.  30.  enacts,  that  every  pro- 
secution for  any  offence  against  that  act  shall  be  commenced 
within  twelve  calendar  months,  but  not  after,  from  the  time 
of  the  offence  committed  ;  and  that  persons  prosecuted  un- 
der that  act  for  any  of  the  offences  mentioned  in  it,  shall 
not  be  liable  to  prosecution  for  the  same  offences,  under  any 
other  act,  or  in  any  court  of  attachment,  swainmote,  eyre, 
or  any  forest  court,  (q)  And  also,  that  any  offender  against 
that  act  making  discovery  of  another  offender  against  the 
same,  so  as  such  other  offender  be  duly  convicted,  shall  be 
discharged  of  all  the  forfeitures  and  penalties  of  that  act, 
incurred  previous  to  such  discovery,  (r)  It  is  expressly 
provided  that  the  act  shall  not  extend  to  Scotland.  (>) 

(n)3Chit.Crim.L.  1118.note(^).  (q)  S.  25. 

(o)  b  Ev.  Col.  Stat,  Pt.  V.  CI.  VI.  (r)  S.  17. 

No.  40.  p.  41(5.  (f)  S.  23, 
(p)  S.  9.  ante,  Uii9. 
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CHAPTER  THE  ELEVENTH. 


Of  Stealing  Co7iies. 


3  J.I.  c.  13. 
Persons  hunt- 
ing, driving 
cut,  taking, 
or  killing, 
any  coney  in 
the  night- 
time, in  any 
inclosed 
ground  kept 
i'or  that  pur- 
pose, which 
was  such  at 
the  Lime  the 
act  was  passed, 
or  has  become 
so  since  by  the 
king's  grant 
or  licence, 
may  be  prose- 
cuted at  the 
assizes,  or  ses- 
sions, and  be 
imprisoned, 
or  pay  treble 
damages  and 
costs. 


JL  HE  first  statute  to  be  noticed  upon  this  subject  is  the 
3  J.  I.  c.  13.  which  enacts,  "  that  if  any  person  shall  in  the 
"  night-time  or  by  day  (a)  wrongfully  or  unlawfully  break  or 
"  enter  into  any  park  impaled,  or  any  other  several  grounds, 
"  inclosed  with  wall,  pale  or  hedge,  and  used  or  kept  for  the 
"  keeping,  breeding  and  cherishing  of  any  deer  (b)  or  conies, 
"  and  wrongfully  or  unlawfully  shall  hunt,  drive  or  chase 
"  out,  or  take,  kill  or  slay  any  deer  or  conies  within  any 
"  such  impaled  park,  or  closed  ground  with  pale,  wall  or 
u  other  inclosure  as  aforesaid,  against  the  will  of  the  owner 
"  or  occupier  of  the  same,  not  having  lawful  title  or  au- 
"  thority  so  to  do,"  and  thereof  shall  be  convicted  at  the 
suit  of  the  king,  or  the  party  grieved,  he  shall  suffer  impri- 
sonment by  the  space  of  three  months;  and  also  shall  pay  to 
the  party  grieved  his  treble  damages  and  costs  (to  be  as- 
sessed as  mentioned  in  the  act),  and  shall  find  sureties  for 
his  good  abearing  for  seven  years,  or  shall  remain  in  prison 
till  he  does. 


The  statute  then  enacts,  that  offenders  may  be  prosecuted 
at  the  assizes  or  sessions,  (r)  By  the  seventh  section  the  act 
is  not  to  extend  to  any  park,  or  inclosed  ground,  thereafter 
made  and  used  for  conies,  without  the  grant  or  licence  of  the 
king.     And  the  eighth  section,  notwithstanding  the  former 


'    (a)  But  sec  post,  s.  8.  which  con-  (c)  S.  2.  And  s.  4.  relates  to  the 

fines  the  offences  to  the  night-time.  remedy  of  the  party  grieved  for  hi* 

(b)  The  act  is  repealed  as  to  deer,  damages,  &c. 
by  the  7  Jac.  I.  c.  13. 
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words  of  the  statute,  "  in  the  night-time,  or  by  rfay,"  pro- 
vides that  the  act  shall  not  extend  to  any  offence  concerning 
the  hunting,  chasing,  or  killing,  of  conies,  committed  in  tin: 
dat/'time,  but  only  to  such  as  shall  be  committed  in  tin 
ni°ht-time:  one  of  those  instances  of  contradiction  and  in- 
consistency,  which,  as  has  been  elsewhere  remarked,  are  so 
frequently  to  be  met  with  in  those  statutable  enactments  of 
which  the  game-laws  are  composed. 

The  next  statute  is  the  22  and  23  Car.  II.  c.  2j.  which  22  and  23  Car. 

npplies  to  depredations  upon  warrens  and  grounds  though   pers'onBCnal 

not  inclosed,  and  though  the   offence  be  committed  at  any  jng,  taking  or 

killni""   ;iiiv 
time;  but  it  only  subjects  the  offender  to  punishment  on  a  cooey,  either 

summary   conviction   before  a  justice   of  the  peace.      The  by  day  or 

*  .  n,g«t,  m  any 

fourth  section  of  the  statute  enacts,  "  that  if  any  person  or  ground  used 

"  persons  shall  at  any  time  enter  wrongfully  into  any  warren    ™Jf™ '\['^ 

a  or  ground  lawfully  used  or  kept  for  the  breeding  or  keep-  ther  inclosed 

//•/>•  i  ■  i       i  i  i         iv  l    or  not,  m  n 

"  ing  of  conies    (although  the   same  be  not   inclosed)  and  j.e  C0Ilvitl"rj 

"  there   shall  chace,   take    or  kill  any  conies    against  the  before  ama- 

.  .  girtrate. 

"  wrill  of  the  owner  or  occupier  thereof,  not  having  law* 

"  ful   title  or  authority  so  to  do,"  and  shall   be  convicted 
in  the  manner    mentioned   in  the    act,  the  parties  offend- 
ing shall  yield  to  the  party  grieved    treble   damages   and 
costs,    and    suffer    imprisonment    for    three    months,    and 
after,    till    they    find     sureties    for    their    good    abearing. 
The  fifth  section  also  subjects  to  a  penalty,  upon  convic-  And  by 8.5. 
tion  before  a  justice,  any   person  who    shall   kill    or  take  aiso  be  so  con- 
in  the  niffht  time   any  conies  upon   the  borders  of  warrens  victed,whoip 
j  i  v      i        •  •  ♦•  ,      ,1      tbenight-tin* 

or   grounds   used  for   keeping  conies,   excepting   only  the  Y\\\  anj  <■'>- 

owner   of   the  soil   or   occupier   of   the   ground (d)    upon  wesonthe 

10  borders  ft  n\y 

wan  :n,  Ac. 

(//)  In  Boulston's  case,   5  Rep.  "  case  against  him  who  makes  the   owneVs0f  the 

101,  it  was  adjudged,  "that  it"  a  "coney-boroughs?  tor  so  soon  as  ground,  &c 

»'  man  makes    coney-boroughs  in  "  tne  conies  come  on   his   neigh- 

"  his  own  land,  which  increase  in  '•  hour's   land   he   ma]    Itill  them, 

"so  great  number  that  they   de-  "  for  they  are  ftret  natunc -,  and 

"  stroy  his   neighbour's  land  next  "  he  who    makes    the    cone] 

"  adjoining,    that    his    neighbour  "  roughs  has  no  property  i:i  them, 

»'  cannot  have  an  action    oa  the  "  and  he  shall  not  be  punished  for 

3 
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which  the  conies  are  killed,  &c.  or  any  person  employed  by 
them,  (e) 


9  Geo.  I.  c.  22.  The  9  Geo.  I.  c.  22.  (the  Black  Act  so  frequently  referred 
armed  and  dis-  to)  makes  tne  robbing  a  coney-warren,  under  the  particular 

guised  ap-  circumstances  therein  mentioned,  a  capital  offence.  It  enacts, 
pearing  in  any   „   .,        .«  ,     .  ,        .  ,  , 

place  where  that  it  any  person  or  persons  being  armed  with  swords 

hares  or  co-      a  firP_arms  or  other  offensive  weapons  and  having  his  or 

in  s  are  usu-  r  3 

ally  kept,  or     "  their  faces    blacked  or   being  otherwise   disguised   shall 

M!  V  f  ce^  "  aPPear  'n  any  warren  or  place  where  hares  or  conies  have 
and  persons  "  been  or  shall  be  usually  kept,  or  in  any  high  road,  open 
ed  and  dis-  "  neatn?  common  or  down,  or  unlawfully  rob  any  warren 
guised  or  not)  "  or  place  where  conies  or  hares  are   usually  kept;  or  if 

re^cu in*1'  of- 

fendersfare  "  anV  person  or  persons  (whether  armed  and  disguised  or 
made  guilty  a  not(/))  shall  forcibly  rescue  any  person  being  lawfully 
without cler-  "  in  custody  for  such  offence,  or  by  gift  or  promise  of 
"  money  or  other  reward  procure  any  of  his  majesty's 
"  subjects  to  join  him  or  them  in  such  unlawful  act," 
every  person  so  offending,  and  being  convicted,  shall  be 
adjudged  guilty  of  felony,  and  suffer  death  without  benefit 
of  clergy,  (g) 


gy 


5  Geo.  III.  c         The  remaining  statute  to  be  mentioned  is  the  5  Geo.  III. 
tikin"-  or  kill-  c-  1-1.  which   gives  jurisdiction  to  the  justices   of  oyer  and 

ing  conies  in     terminer  and  g;aol  delivery,  where  the  offence  of  taking:  or 

the  nhrht-  .  ft 

t- .many      killing  any  coney   is  committed  in  the    night-time,  in   any 

ground  used     ground  used  for  the  breeding;  or  keeping;  of  conies,  whether 

for  the  breed-  f  .  .  ! 

ing  or  keep-     inclosed  or  not,  and  gives  a  discretionary  power  of  trans- 

ing  of  conies,         ti      tne  0frencler.  The  sixth  section  enacts,  "  that  if  any 

v  •  .  tlier  in-        r  o  7  j 

closed  or  not,  «  person    or  persons  shall  wilfully  and  wrongfully   in   the 
ported.  "  night-time  enter  into  any  warren   or  grounds  lawfully 

"  the  damage  which  the  conies  do  struction  of  them,  2  Burn.  Just. 

««  in  which  he  has  no  property,  and  Game,  Sect.  VI.  (3). 

"which  the    other   may  lawfully  (/)  See  5  Ev.  Col.  Stat.  ParlV. 

«'  kill."  CI.  VI.  No.  35.  p.  397.  note  (1),  and 

(e)  See  further  as  to  the  provi-  2  East.  P.  C.  c.  16.  s.  44.  p.  618, 

sionsofthis  statute,  and  the  con-  (g)  S.  1. 
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"  used  or  kept  for  the  breeding  or  keeping  of  conie>,  al- 
"  though  the  same  be  not  inclosed,  and  shall  then  and  there 
"  wilfully  and  wrongfully  take  or  kill,  in  the  night-time, 
"  any  coney  or  conies,  against  the  will  of  the  owner  or  oc- 
"  cupier  thereof,  or  shall  be  aiding  and  assisting  therein, 
u  and  shall  be  convicted  of  the  same  before  any  of  bifl  ma- 
"  jesty's  justices  of  oyer  and  terminer,  or  general  gaol  de- 
"  livery,  for  the  county  where  such  offence  or  offen  es  shall 
"  be  committed ;"  every  such  offender,  so  convicted,  may 
be  transported  for  seven  years,  or  sutler  other  lesser  punish- 
ment by  whipping,  fine,  or  imprisonment,  at  the  discretion 
of  the  court  before  which  he  is  tried. 

The  statute  then  provides  that  no  person  convicted  of 
any  offence  against  it  shall  be  liable  to  be  convicted  for  any 
offence  under  any  former  act.  (h)  And  it  also  provides,  that 
the  act  shall  not  prevent  persons  from  killing  and  taking 
conies  in  the  day-time  on  the  sea  or  river  banks  in  the 
county  of  Lincoln,  so  far  as  the  tide  shall  extend,  or  within 
one  furlong  of  such  sea  or  river  banks ;  but  that  persons 
may  enter  such  banks,  &c.  for  that  purpose :  (i)  and  that  no 
person  shall  be  obliged  to  make  satisfaction  for  any  damages 
that  may  be  occasioned  by  such  entry,  unless  such  damage* 
exceed  one  shilling.  (£) 

In  a  case  where  the  prisoner  was   indicted  upon  the  sixth  Glover's  ra«;p. 
,.„.,.  c  •      ,,         .    ,.     Taking  a  co- 

ccction  of  this  statute,  for  entering  a  warren  in  the   night-  ne,  ,,, 

time,  and  there  taking  a  conev  against  the  will  of  the  occu-  night-i 

.  *  .  ,  .  within  this 

pier  of  the  warren,  it  appeared  in  evidence  that  he  set  wires  statute. 

in  the  warren  at  about  six  o'clock  in  the  evening  of  a  day 

towards  the  latter  end  of  December  ;  that  a  coney  was  caught 

in   one  of  the  wires;  and   that   he   came  again  before  six 

o'clock  the  next  morning,  when  he  was  surprised  and  seized 

by  the  warrener  just  as  he  was  about  laying  hold  of  the  wire 

(ft)  S.  7.  (iff)  ?.  9- 

(*')  S.  8. 
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in  which  the  coney  was  caught ;  the  conry  being  tlun  alive  : 
and  this  was  liolden  to  be  a  Inking  of  the  coney  by  the  pri- 
soner, within  the  meaning  of  the  statute,  and  he  was  con- 
victed. (/) 

(/)  Glover's  case,  cor.  Baylcy,  J.  Somerset  ?jir.  Ass.  1814.  MS. 
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CHAPTER  THE  TWELFTH. 


Of  Stealing  Fish. 


XT  is  admitted,  that  larceny  at  common  law  may  be  com-  Offence  at 
mitted  offish  when  confined  in  a  trunk  or  net;(«)  but 
doubts  have  been  raised,  whether  it  may  be  committed  in 
like  manner  of  fish  in  a  pond.  It  should  seem,  however, 
upon  principle,  and  according  to  the  better  opinions,  that 
larceny  may  be  committed  of  fish  in  a  pond,  if  the  pond  be 
private  enclosed  property,  and  of  such  kind  and  dimensions 
that  the  fish  within  it  may  be  considered  as  restrained  of 
their  natural  liberty,  and  liable  to  be  taken  at  any  time,  ac- 
cording to  the  pleasure  of  the  owner,  (b)  But  clearly  lar- 
ceny at  common  law  cannot  be  committed  of  fish  at  their 
natural  liberty  in  rivers  or  great  waters,  (c) 

Many  statutes  have  been  passed  at  different  times  for  the  Offences  by 
better  preservation  of  fish,  and  for  regulating  the  fisheries 
in  various  parts  of  the  kingdom ;  but  some  of  them  are  now 
become  obsolete  and  inapplicable  to  the  present  state  of  the 
law,  and  others  relate  only  to  summary  proceedings  by  con- 
viction before  justices  of  the  peace.  Those  which  at  the 
present  day  may  be  considered  as  of  the  greatest  moment  in 
respect  of  the  degree  of  the  offences  created  by  them  are 
the  9  Geo.  I.  c.  22.  and  5  Geo.  III.  c.  14.  relating  to  fish  in 
general,  and  the   more  recent  statutes  'Jl  Geo.  III.  c.  51. 

(a)  Ante,  1124.    2  East.  P.  C   c.  s.  39.  2  East.  P.  C.  c.  16.  s.  43.  p. 
J  6.  s.  43.  p.  610.  610,611. 

(b)  Staundf.  25,  b.    3  Inst.  109.  (c)  3  Inst.  109.     1   Hawk.  P.  C. 
J,amb.  274.     1  Hawk.  P.  C.  c.  33.  c.  33.  s.  39. 
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and  48  Geo.  III.  c.  114.  relating  to  the  unlawful  taking  and 
stealing  of  oysters.  (</) 

9 Geo. I.e. 22.       T!ie  9  Geo.  I.  c.  22.  s.   1.  (t!,e  Black  Act),  amongst  its 

s.  l.  Stealing       ..  .  .  .  „ 

anyfishoutof  oilier  numerous  provisions,  enacts,  "that  if  any  person  or 

any  river  or      u  persons  being  armed  with  swords  fire-arms  or  other  of- 
pond  by  per- 
sons armed  iensive  weapons  and  having  his  or  their  faces  blacked  or 

o?dforc?myed'  "  beinS  othenvi*e  di^uised   shall  unlawfully  steal   or  take 

rescuing  such  "  away  any  fish  out  of  any  river  or  pond  ;  or  shall  forcibly 

offenders,  or     ,,  ,    .       ,       „  .,     .  -       „ 

procuring  rescue  any  person  being  lawfully  in  custody  of  any  olhcer 

sue!,  offence,     "  or  other  person  for  any  such  offence,  or  shall,  by   ffift   or 
made  felony  .       l  \  '  '      '     Bf.. 

without  promise  ot  money  or  other  reward,   procure   any   oi  his 

clergy.  a  majesty's   subjects  to  join  him  or  them  in  any  such  un- 

"  lawful  act ;"  every  person  so  offending,   being  convicted, 

shall  be  adjudged  guilty  of  felony,  and  suffer  death  without 

benefit  of  clergy. 

5  Geo.  III.  c.  The  statute  5  Geo.  III.  c.  14.  s.  1.  enacts,  "  that  in  case 

14.  s.  1.  Per-  .,                                                                       . 

sons  entering  anv  person  or  persons  shall    enter  into  any  park  or  pad- 
any  inclosed  «  dock  fenced  in  and  inclosed,  or  into  any  garden,  orchard 
park,  or  any  #                                       _                                    . 
garden,  &c.  "  or  yard  adjoining  or  belonging  to  any  dwelling-house,  in 

and  stealing      (l        t!ii'ou£>li  which  park  or  paddock,  garden,   orchard   or 
or  destroying  °  »  '  '  °  ' 

fish  many  ri-  "  yard,  any  river  or   stream  of  water    shall    run  or  be,  or 

water  therein  "  wherein   shall    be  any   river,   stream,  pond,   pool,  moat, 

or  aiding,  &c.  «  stew  or  other  water,  and   by  any  ways,  means   or  device 

transported  "  whatsoever,  shall  steal,  take,   kill   or   destroy,   any   fish 

"  bred,    kept,   or  preserved,  in  anv  such   river  or  stream, 

years.  '         l    '  *  '  J  1 

"  pond,  pool,  moat,  stew  or  other  water  aforesaid,  without 
"  the  consent  of  the  owner  or  owners  thereof;  or  shall  be 
tl  aiding  or  assisting  in  the  stealing,  taking,  killing  or  de- 
"  stroying  any  such  fish  as  aforesaid;  or  shall  receive  or 
"  buy  any  such  fish  knowing  the  same  to  be  so  stolen  or 
"  taken  as  aforesaid  ;"  such   person  or   persons   being    in- 

(d)  For  the  provisions  of  the  -22  and  in  the  places  therein  mention- 

and  23  Car.  II.  c.  23.  and  other  sta-  ed,  and  for  the  points  decided  upon 

tutes,    authorizing  summary  pro-  the  construction  of  those  statutes, 

ccedings  before  justices  of  the  see  2  Burn.  Just.  Fish  and  Fisheries. 
peace,  for  taking  fish  in  the  manner 
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dieted  within  six  calendar  months  next  after  snch  offence  or 
offences  shall  have  been  committed,  before  any  jud« 
tices  of  gaol  delivery  for  the  county  wherein  su  :h  park, 
shall  be,  and  being  convicted,  shall  be  transported  for  se\  <  n 
years. 

In  a  case  unon  this  section  of  the  statute,  the  nrisoner-  '  "1(I 

1  ,  (  ■  - 1  ase. 

were  indicted  for  entering  an  inclosed  park  through  which  coo- 

there  ran  a  certain  river,   called   the  river  Kent,  and   I'elo-  ' 

the  words 

niously  stealing,  &c.  certain  fish  there  "  bred,  kept  or  pre-   "  bred,  kept 
served1'  in  the  river,  without  the  consent  of  the  owner.  The   „  '^  ?, 
evidence  was,  that  the  park  was  inclosed    by  a    high   stone 
wall,  except  in  those  places  where  the  stream  of  the  river 
ran  into  it  and  out  of  it  again,  which  places  were  fenced  by 
a  railing  to  prevent  the  deer  from  getting  away.     The  river 
ran  in  its  natural  course    through    the  park;    and   the  fish 
might  pass  in  and  out  of  the  park  at  either  end  as  freely  as 
along  any  other  part  of  the   river;  there  being  nothing  to 
keep  them  in  the  park.     They   were  not   particularly  pre- 
served ;  but  as  there  was  a  common  footpath  through   the 
park  on  each  side  of  the  river,   the  owner  of  it   prohibited 
persons  from  angling  in  that  part  of  the  river  without  leave, 
and  sometimes  his  servants  watched  it  by  night   to  prevent 
fishing.     It  did  not  appear  that  fish  were  ever  bred   or  put 
into  the  part  of  the  river  within  the  park  by  the  owner. 
Upon   these  facts   it  was   objected,    that  fish  were  not  so 
"  bred,  kept  or  preserved,"  in  the   river  in  question,  as  to 
bring  the  case  within  this  section  of  the  statute.  There  were 
also  two  objections  made  to  the  form  of  the  indictment ;  first, 
that  the  fact  was  alleged   to   have  been   done  feloniously, 
whereas  the  offence  was  not  declared  to  be  a  felony  by  the 
statute;  and,  secondly,  that  there  was  no  statement  of  the 
"  ways  means  or  device"   employed   in  order  to  take  the 
fish.      The   prisoner   having    been    found   guilty,    the   ob- 
jections  were  referred  to  the  consideration   of  the  twelve 
Judges,  who  are  understood  to  have  decided,    in   favour 
of  the  principal  objection,  that   the   fish  were  not  in   thii 
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case  "  bred  kept  or  preserved,"  within  the  meaning  of  the 
statute,  (c) 

S.  2.  An  of-  The  second  section  of  the  statute  enacts,  that  in  case  an 

verinz  and°      offender  shall  surrender  himself  to  a  justice  of  the  peace  of 

convicting  an  the  county  where  the  offence  was  committed,  or  being  in 

accomplice  is  .  .  .,  „  ,         .. 

to  be  pardon-    custody  shall  make  a  full  confession  and  a  discovery  upon 

e(*'  oath  of  his  accomplices,  so  as  such  accomplices  may  be  ap- 

prehended, and  shall  give  such  evidence  as   shall  convict 
them,  he  shall  be  pardoned. 

S.  3.  Persons  The  third  section  enacts,  that  "in  case  any  person  or 

Soymg,d&c.  "  persons  shall  take,  kill  or  destroy,  or  attempt  to  take, 

any  fish  in  a  «  kill  or  destroy  any  fish,  in   any  river  or  stream,   pond 

being inany  "  pool  or  other  water  (not  being  in   any  park  or  paddock, 

park  or  pad-  u  or  jn  anv  garden,  orchard  or  yard,  adjoining  or  belonging 
dock  or  in  /  °  .,  .      , 

any  garden       "  to  any  dwelling-house,  but  shall  be  in  any  other  inclosed 

orchard  or       l(  ffroun(j  which  shall  be   private   property)"    every  such 

yard  adjoin-  b  r  ,     *      *        J  * 

ing  a  house,      person  being  convicted  shall  forfeit  five  pounds  to  the  owner 

•SieASsed  of  the  fishery,  river,  &c.  And  it  empowers  a  justice  of  the 
ground  being  peace,  upon  complaint  of  any  such  offence,  to  issue  his  war- 
perty,  areto     rant  to  bring  the  party  complained  of  before  him;  and  pro- 

iorfeit  five  vides,  that  if  the  party  shall  be  convicted,  he  shall  imme- 
pounds  on  ,  .  _  _  .  ,  .      ,    _     .      . 

summary  con-  diately  pay  the  penalty  of  five  pounds,  and  in  default  there- 

riction.  of  be  committed  to  the  house  of  correction,  for  any  time  not 

exceeding  six  months,  unless  the  money  be  sooner  paid.  (/) 

It  has  been  holden,  that  it  must  appear   upon  a  conviction 

under  this  clause  of  the  statute,   that  there  was  a  complaint 

by  the  owner,  and  that  the  fishing  was  without  the  owner's 

consent,  (g)     And  it  was  lately  decided,  that  a   stream  of 

(e)  Carradicc  and  Clcasby  (case  the  courts  of  record  in  Westmin- 

of),  cor.  Wood,  B.   fVestmorland  ster. 

Ass.  1911,  MS.  (g)  Corden's  case,  4  Burr.  2279. 

(/)  S.  4.  provides  that  the  owner  2  Burn.  Just.  Fish  and  Fisheries, 

of  the  fishery  may  bring  an  action  Sect.  I.  and  Rex  v.  Gould,  4  Burr, 

for  the  penalty  within  six  calendar  2283. 
months  after  the  offence,  in  any  of 
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water  running  by  the  side  of  a  piece  of  ground,  and  forming 
part  of  the  inclosure  of  the  ground,  was  not  a  stream  "  in 
"  inclosed  ground,"  within  the  meaning  of  this  section  of 
the  statute :  though  it  appeared  that  the  ground  was  in- 
closed on  every  other  side  of  it,  and  that  the  ground  on  the 
opposite  side  of  the  stream  was  likewise  inclosed,  though  the 
property  of  a  different  person,  (h) 

The  fifth  section  of  the  act  provides,  that  nothing  in  the  S.  5.  Proridei 

•    Hi                          i-ii           •             i  •         iiii  t'1:,t  tne  act 
act  shall  m  a  Ice  any  person  liable  to  its  penalties  who  shall  shall  not  ex- 
fish,  take  or  kill,  and  carry  away  any  fish  in  anv  river,  or  t,11(l  l<'  !)<r", 

J  j       j  j  '  BOru  u|1()  lata 

stream  of  ^vater,  pond,  pool,   or  other  water,  wherein  sucli   fishonajBst 
person  shall  have  a  just  right  or  claim  to  take,  kill  or  carry  "g"<»««l*l» 
away  any  such  fish. 


An  indictment  upon  the  first  section  of  this  statute  of  the  Hundsdous 
5'Gco.  III.  charged  the  defendant  with  unlawfully  entering  indictment  on 
a  garden  of  the  prosecutrix  adjoining  and  belonging  to  her  ^  Geo.  III.  c-. 

1  4.  S.    1 . 

dwelling-house,  in  which  was  a  certain  pond  used  for  keep- 
ing fish,  and,  without  the  prosecutrix's  consent,  with  a  cer- 
tain net  stealing  and  taking  out  of  the  said  pond  a  certain 
quantity  of  live  gold  and  silver  fish,  of  the  goods  and  chattels  of 
the  said  prosecutrix )  against  the  form  of  the  statute  :  and  it  ap- 
peared upon  the  evidence  that  the  pond  out  of  which  the  fish 
were  taken,  being  about  twenty  yards  in  length  and  ten  in 
breadth,  adjoined  to  the  house,  and  that  gold  fish  and  other  fish 
were  kept  in  it,  which  were  usually  fished  for  with  a  hook  and 
line.  Upon  this  it  was  objected,  that  fish  in  an  open  pond 
were  ferae  naturre,  unreclaimed,  and  not  the  property  of  any 
particular  person,  as  they  were  laid  to  be  in  the  indictment : 
in  answer  to  which  a  distinction  was  taken  on  the  part  of  the 
crown,  that  this  was  not  an  indictment  for  a  felony,  but  only 
for  a  misdemeanor  on  the  statute  ;  though  the  punishment 
directed  was  transportation.  And  all  the  Judges  held  the 
indictment  good,  considering  the  case  as  being  fully  brought 
within  the  statute,  without  the  allegation  that  the  fish  were 

(k)  Lisle  v.  Brown,  1  Marsh.  1*7. 


1202 


0/  Stealing  Fish. 


[boor  ir. 


SI  Geo.  III. 
c.  51.  makes 

ftersons  un- 
awfully 
catching  oys- 
ters or  brood, 
within  the 
limits  of  any 
oyster  fishery, 
guilty  of  a 
misdemean- 
our. 


the  goods  and  chattels  of  any  person  ;  and  that  therefore  that 
part  of  the  indictment  was  surplusage.  But  it  was  the  opi- 
nion of  some  of  the  Judges,  that  if  the  indictment  had  been 
at  common  law  for  felony,  it  should  have  described  what 
sort  of  a  pond  it  was,  that  it  might  appear  on  the  face  of  the 
indictment  that  taking  fish  out  of  such  a  pond  was  felony.  (?) 

The  offence  of  maliciously  breaking  down  the  head  or 
mound  of  a  fish-pond,  by  which  fish  are  so  frequently  de- 
stroyed or  lost  to  the  owner,  will  be  mentioned  in  a  subse- 
quent chapter. 

The  31  Geo.  III.  c.  51.  was  passed  for  the  better  protec- 
tion of  the  oyster  fisheries,  within  the  kingdom.  It  enacts 
"  that  if  any  person  shall,  with  or  by  means  of  any  net, 
"  traul,  dredge,  or  other  instrument  or  engine  whatsoever, 
"  take  or  catcli  any  oysters,  or  oyster  brood,  within  the 
"  limits  of  any  oyster  fishery  of  this  kingdom,  or  shall 
<c  dredge  for  oysters  or  oyster  brood,  or  use  any  oyster 
"  dredge,  or  any  net,  instrument  or  engine  whatsoever, 
"  within  the  limits  of  any  such  fishery,  for  the  purpose  of 
"  taking  or  catching  oysters  or  oyster  brood,  although  no 
"  oysters  or  oyster  brood  shall  be  actually  taken,  or  shall, 
"  with  any  net,  instrument  or  engine,  drag  upon  the  ground 
"  or  soil  of  any  such  fishery,  every  such  person  (other  than 
£{  and  except  such  persons  as  shall  be  the  owners,  lessees, 
"  or  occupiers  of  such  fishery,  or  shall  be  otherwise  lawfully 
il  entitled  to  take  or  catch  oysters  therein)  shall  be  deemed 
"  and  taken  to  be  guilty  of  an  offence  and  misdemeanor," 
and  may  be  prosecuted  by  indictment  at  the  assises  or  quar- 
ter sessions  for  the  county,  &c.  in  which  the  fishery  shall  lie; 
and  such  person  being  convicted  may  be  punished  by  fine 
and  imprisonment,  or  either  of  them,  as  the  court  shall  think 
proper,  the  fine  not  to  exceed  twenty  pounds,  or  be  less 
than  forty  shillings  ;  and  the  imprisonment  not  to  be  for  more 
than  three  months,  nor  less  than  one  month.  (A) 


(i)  Hundsdon's  case,  0.  B.  1781,      s.  43.  p.  611. 
East.  T.  1781.    2  Ea.st.  P.  C,  c.  16.         (k)  31  Geo.  III.  c.  51.  f.  1. 
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The  statute  empowers  a  justice  of  the  peace  to  issue  his  Appi 

warrant  for  the  apprehension  of  any  offenders,  and  to  commit  ,u" 

1  '  J  turn  ol  oll.-ad] 

them  to  gaol,  unless  they  find  sureties  for  their  appearance.  (/)  L'r»- 
And  it  also  empowers  any  person  being  the  owner  or  occu- 
pier of  an  oyster  fishery  or  entitled  to  catch  oysters  therein,  and 
the  apprentice  or  servant  of  such  person,  to  seize  and  detain 
any  offender  found  actually  taking  oysters,  or  using  any 
dredge  or  instrument  for  taking  them,  in  case  he  shall,  upon 
being  required,  refuse  to  discover  his  name  and  place  of 
abode,  and  to  carry  him  before  a  justice,  (m)  It  enacts  fur- 
ther that  no  justice  shall  commit  any  offender,  or  require 
him  to  find  sureties,  unless  a  sufficient  person  shall  enter  into 
a  recognizance  to  prosecute,  (n)  And  after  an  offender  has 
been  committed,  a  justice  may  discharge  him  upon  two  good 
and  sufficient  sureties  entering  into  a  recognizance  for  his 
appearance,  (o) 

This  statute  also  provides,  that  nothing  therein  contained  By  ■«  8.  the 
shall  extend  to  prevent  any  person  from  commencing  any  prevent  pro- 
prosecution  at  the  common  law  for  any  offence  therein  before  secutl0ns  a* 

•ii  •       i      •  i  •       ii..*  common  la«. 

described,  committed  within  the  limits  of  any  oyster  fishery, 

as  if  the  act  had  not  been  made  ;  but  that  a  person  punished 
under  the  act  shall  not  be  liable  to  any  other  punishment  or 
penalty  for  the  same  offence,  (p)     Where,  however,  a  de-  B  .  •. 
fendant  was  charged  with  feloniously  stealing  half  a  peck  of  ruled  thai  fe- 
oysters,  from  a  certain  oyster-bed  or  laying,  belonging  to  the  bTcomniitted 
prosecutor,  where  they  were  placed  for  the  purpose  of  being  in  sienlin^- 

•  t     i  i  •     i    i  oysters  from 

fattened,  the  learned  Judge  who  tried  the  case  appears  to  have  layings,  this 

ruled,  after  having  consulted  some  of  the  other  Judges,  that  act  luvm-  . 
n  °     '  made  tin-  of- 

this  statute  of  31  Geo.  III.  c.  51.,  having  made  the  offence  fenceamisde- 
a  misdemeanor  only,  had  negatived  the  idea  of  a  felony,  (q) 

The  statute  48  Geo.  III.  c.  144.  recites  that  the  provi-  The  48  Geo. 

111.  c.  144.  a 

(I)  id.  S.  2.  (p)  /if.  S.  8. 

(m)  Id.S.3.  (q)  Rexy.WaIford,c»r.  Hotham, 

(it)  id.  S.  4.  B.  Chelmsford  Summ.  Ass.  1S03.    5 

{o)  id.  S.  5.  Esp.62, 

4u 
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I. -wa$ there-      sions   of  the  former  act  had  been  found  inadequate  to  the 

fore  passed.  .  _   ,  _     ,       ,  .        . 

which  makes     protection   ot   the  oyster  fisheries  ot  the  kingdom,  and  that 

the  stealing  doubts    had    arisen,  since    the   passing  of  it,  whether   the 
oysters  or  oys- 
ter brood  from  taking  oysters,  or  oyster  brood,  from  any  oyster-bed  or  lay- 
any  oystei  •  from  any  oyster  fishery,  could  under  any  circum- 
beds  Felony,          &'  -  ■"  J 

punishable  by   stances  be  deemed    felony,  and  punished  as  such;  and  then 
tioD8P&c  enacts,  "  that  every  person  who  shall  knowingly  and   wil- 

"  fully  steal,  take  and  carry  away,  any  oysters  or  oyster 
"  brood  from  any  oyster  bed,  or  oyster  laying,  or  oyster 
"  fishery,  being  the  property  of  any  person  or  persons, 
"  or  body  or  bodies  politic  or  corporate,  and  sufficiently 
"  marked  out  as  such,  shall  be  deemed  guilty  of  felony, 
"  and  shall  and  may  be  transported  for  any  term  not  ex- 
"  ceeding  seven  years,  or  be  imprisoned  and  kept  to  hard 
"  labour  in  any  common  gaol  or  house  of  correction,  or 
"  penitentiary  house,  or  imprisoned  only  for  any  term,  not 
"  exceeding  three  years,  as  the  court  before  whom  any  such 
"  person  shall  be  convicted  may  adjudge." 

Thisaetisnot       There  is  a  proviso,  that  the  act  shall  not  extend  to  pcr- 

to  extend  to     sons  takin„.  oysters  upon  a  claim  of  right,  (r)      And   the 

persons  tak-  °      J  l  ,  °        v 

ingupona         fourth  section,  reciting  that  it  was  doubtful   whether   jus- 


•  rht 


claim o  rig    .   ^jces  jor  (0wns  corporate,   boroughs,  or  other    places   not 
.And  power  is  i  »     »  i 

given  to  jus-     being  counties  of  themselves,  and  having  special  or  exclu- 
&c.  to  act  as'   sive  jurisdictions,  could  act  by  virtue  of  the  31    Geo.  III. 

justices  ot         c.  51.  enacts  that  such    justices  may  act  within  their  juris- 
couuties.  .       .  . 

dictions  in  like   manner  as  justices  ot  counties,  &c.  in  the 

execution  of  that  act,  or  of  any  law   for  protecting  oyster 

fisheries  and  broods  of  oysters. 

Indictment.  With  respect  to  the  indictment,  the  third  section  of  the 

parish  need       statute  enacts,  that  it  shall  be  sufficient  in  any  indictment 

not  be  named,   un(\er  this  act,   or  under  that  of  the  31   Geo.  111.  c.  51. 

and  the  of-  .  . 

fence  maybe     "  to  describe,  either  by  name  or  otherwise,  the  bed,  laying, 

laid  in  the        u  or  fisnery  j„  which  the  offence  shall  have  been  committed, 

county  where  J  * 

the  indictment  «  without  stating  the  same  to  be  in  any  particular  parish  ; 
is  preferred. 

(r)  48  Geo.  III.  c.  Ui.  s.2. 
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"  and  where  the  offence  is  committed  on  the  border  of 

"  any  county,  so   as  to  make   it  difficult  to  ascertain  the 

"  county,    such  offence  may  be  stated  to  have  been  com- 

"  mitted  in  the  county  in  which  the   indictment  shall   be 

"  preferred,  being  either  the  county  in  which  the  oflence 

"  was  committed,  or  the  adjoining  county." 

The  fifth  section  enacts,  that  nothing  in  the  act  contained  s-  5« tlie  31 
shall  be  construed  to  extend  to  repeal  any  of  the  provisions  notrepealed. 
of  the  31  Geo.  III.  c.  5  J.  except  so  far  as  the  same  respect 
the  stealing  and  taking  of  oysters  from  any  oyster  bed,  lay- 
ing or  fishery. 


4h2 
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CHAPTER  THE  THIRTEENTH. 


Of  Stealing  to  the  Value  of  Forty  Shillings  in  any  Vessel 
upon  a  Navigable  River,  8fC.  ;  and  of  Plundering  Ves- 
sels in  Distress,  or   Wrecked. 

54  Geo.  II.  c.  L  HE  statute  24  Geo.  II.  c.  45.  reciting  that  wicked  and 

stea"in^eJfthe  ill-disposed  persons  were  encouraged  to  commit  robberies 

goods  to  ihe  and  thefts  upon  navigable  rivers,  ports  of  entry,  &c.  by  the 

in  any  ship,  privilege  of  being  admitted  to  the  benefit  of  clergy,  enacts  that 

&c.  upon  a       every  person  that  shall  "  feloniously  steal  any  goods,  wares, 

navigable  ri-  ,        ,.  pi  i  o  n  i  •^^• 

ver,  port,  &c.    "  or  merchandise,  of  the  value  of  forty  shillings,  in  any 

or  wharf,  or  <c  j  •     baree,  lighter,  boat,  or  other  vessel,  or  craft,  upon 
key  adjacent,  ri         o  j      o*  » 

felony  with-  u  any  navigable  river,  or  in  any  port  of  entry  or  discharge, 

out  clergy.  u  Qr  jn  any  creek  belonging  to  any  navigable   river,  port 

"  of  entry  or  discharge,  within  the  kingdom  of  Great  Bri- 
"  tain;  or  shall  feloniously  steal  any  goods,  wares,  or  mer- 
"  chandise,  of  the  value  of  forty  shillings,  upon  any  wharf 
"  or  key  adjacent  to  any  navigable  river,  port  of  entry  or 
"  discharge,  or  shall  be  present,  aiding  and  assisting  in  the 
"  committing  any  of  the  offences  aforesaid,"  being  thereof 
convicted  or  attainted,  standing  mute,  not  directly  answer- 
ing, or  peremptorily  challenging  above  twenty,  shall  be  ex- 
cluded from  the  benefit  of  clergy. 

Construction  The  "  goods  wares  and  merchandise"  mentioned  in  this 
of  tbisstatutc.  act  have  been  usually  considered  as  restrained  to  such 
goods,  &c.  as  are  usually  lodged  in  vessels,  or  on  wharfs, 
or  quays,  (a)  So  that  where  the  prisoner  was  indicted 
upon  this  statute  for  stealing  a  considerable  sum  of  money 
out  of  a  ship  in  port,  the  case  was  holden  not  to  be  within 

(a)  2  East.  P.  C  C  16.  8.  85.  p.  647. 
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the  statute,  though  great  part  of  the  money  consisted  of 
Portugal  money  not  made  current  by  proclamation,  frit 
commonly  current,  (b) 

Upon  the  principle  that  in  the  construction  of  statutes  Pike'icaae. 
which  take  away  the  benefit  of  clergy  the  law  requires  the  mmtbe  strict- 
fact  laid  in  the  indictment  to  be  strictly  proved,  it  was  ruled,  h  proved. 
that  where  the  indictment  charged  the  prisoner  with  steal- 
ing a  quantity  of  deals,  in  a  certain  barge  "  on  the  navi- 
"  gable  river  Thames,"  and  the  evidence  was,  not  that  the 
larceny  was  committed  on  the  river,  but  upon  the  banks  of 
one  of  its  creeks,  where  the  barge  had  been  left  aground  by 
the  efflux  of  the  tide,  the  offence  laid  was  not  proved  within 
the  meaning  of  the  statute.  And  the  court  said,  that  though 
it  is  true  that  the  statute  also  takes  away  the  benefit  of 
clergy  from  any  person,  who  shall  steal  to  the  amount  of 
forty  shillings,  "  in  any  port  of  entry  or  discharge,  or  in 
"  any  creek  belonging  to  any  navigable  river,  port  of  entry 
"  or  discharge ;"  yet  as  this  was  a  different  branch  of  the  act, 
the  indictment  should  have  charged  the  fact  accordingly,  (c) 

The  statute  26  Geo.  II.  c.   19.  was  passed  for  the  bet-  26  Geo.  II.  c. 

ter  protection   of  vessels  in  distress,    and  for  preventing  j^J^JJjJS 

the  stealing  of  shipwrecked  or  stranded  goods.     It  enacts,  goods  from 

"  that  if  any  person  shall  plunder,  steal,  take  away  or  de-  S^^^r™ 

"  strov  anv  ffoods  or  merchandise,  or  other  effects,  from  or  wrecked,and 

the  stealiu,r  ot 
"  belonging  to  any  ship  or  vessel  of  his  majesty's  subjects,  or  any  ofth^ 

"  others,  which  shall  be  in  distress,  or  which  shall  be  wrecked,  tackle,  &c.  of 

"  lost,  stranded,  or  cast  on  shore,   in  any  part  of  his  ma-  felonywith- 

"  jesty's  dominions,  (whether  any  living  creature  be  on  board  out  cl« 

"  such  vessel  or  not,  (d)  )  or  any  of  the  furniture,  tackle, 

"  apparel,  provision,  or  part  of  such  ship  or  vessel,"  such 

(ft)  Grimes's  case,  JlfaidstoneLent  85.  p.  647. 

Ass.n52.  Fost.  79,  in  the  note.  S.P.  (rf)  The  mention  ofalivingcrea- 

in  Leigh's  case,    O.  B.    1764.     1  tiire  being  on  board  is  referrible  to 

Leach  52.  And  see  ante,  1170.  the  statute  3  Ed.  I.  c    t  bj   which 

(c)  Pike's  case,  O.  B.   1784,    1  a  vessel  was  not  to  be  adjudged  ■ 

Leach  317.    2  East.  P.  C.  c.  10.  »•  wreck  ii'auy  thing  escaped  alii 
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offender  shall  be  deemed  guilty  of  felony ;  and,  being  con- 
victed, shall  suffer  death  without  benefit  of  clergy. 

12  Anne,  st.2.       A  prior  statute,  12  Anne,  st.  2.  c.  18.  s.  5.  (e)  enacts,  that 

c.  18.  s.  5. 

Stealing  a         "  if  any  person  shall  steal  any  pump  belonging  to  any  ship 

pump  from  a    cc  or  vessel  \n  distress  (as  mentioned  in  the  act)  or  be  aiding 

vessel  in  dis-  .  . 

tress,  felony     u  or  abetting  thereto,"  such  person  shall  be  guilty  of  felony 

without  cieV-  without  bene{it  of  cier  v> 

26  Geo.  II.  c.  The  second  section  of  the  statute  26  Geo.  II.  c.  19.  enacts, 
larcenv  wher*  "  ^,at  w^en  goods  or  effects  of  small  value  shall  be  stranded, 
goods  or  ef-  "  lost  or  cast  on  shore,  and  shall  be  stolen  without  circum- 
lost,  &c.  are  '"  stances  of  cruelty,  outrage  or  violence,"  any  person  may 

stolen  without  prosecute  for  such  offence  by  way  of  indictment  for  petit 
violence. 

larceny,  and  the  offender,  being  convicted,  shall  suffer  such 

punishment  as  in  cases  of  petit  larceny.  We  have  seen  that, 
the  words  "  goods  wares  and  merchandise"  mentioned  in 
another  statute,  have  been  holden  to  be  limited,  in  their  sig- 
nification, to  such  goods,  &c.  as  are  usually  lodged  in  ves- 
sels, and  the  other  places  mentioned  in  that  act;  (/)  but  it 
is  observed,  that  there  does  not  seem  to  be  the  same  reason 
for  limiting  the  operation  of  the  words  "  goods  or  effects," 
in  the  statute  now  under  consideration,  not  only  because 
the  word  "  effects"  is  of  much  more  comprehensive  signi- 
fication than  the  words  "  goods,  wares  and  merchandise," 
but  also  because  the  mischief  extends  equally  to  every 
species  of  property  which  can  fall  under  these  general 
words,  (g) 

26  Geo. II. c.        The  third  section  of  the  26  Geo.  II.  c.  19.  enacts,  that  a 

19.  a.s.  A  jus-  justice  of  peace,  upon   information  on  oath  of  any  part  of 

uponinforma-  the  cargo  or  effects  belonging  to  a  stranded  vessel  being 

turn  of  any  of  convCyed  away,  or  concealed  in  any  place,  or  of  some  rea- 

theetlectsof  J  J  7  ~    l 

a  stranded       sonable  cause  of  suspicion  thereof,  may  issue  his  warrant, 

conveyed"''      as  *n  °^icr  casGS  °f  stolen  goods;  and  if  the  same  be  found 

00  Made  perpetual  by  4  Geo.  I.  (f)  Ante,  1206. 

C  12.  (gO  2  East.  P.  C.c.  16.S.36.  p.  643. 
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i 

n  such  place,  or  in  the  possession  of  anv  person  not  autho-  a* 

'I 

rized  to  withhold  the  same,  and   the   owner  or  occupier  of  j '  ' 

such  place,  or  (he  person  in  whose  possession  the  same  :*hall   r:"  •  ■  :'"<1  ii 

be   found,  shall   not  immediately,  on   demand,   deliver  the  be  not  d 

same  to  the  owner   or  person  authorized    to  demand  the   Vl'r,(|  <">  «!.•- 

.  raand,  <-r  >.  i- 

same,  or  shall  not  give  a  satisfactory  account  how  they  be-  tisfactorih 

came  possessed  thereof,  the  justice,  upon  proof  of  such   re-  Jhe^urtiee     * 

fusal,  shall  commit  such  offender  to  gaol  for  six  months,  or  raay  commit 

until  he  shall  have  paid  the  owner  or  person  authorized   to  for  MX" 

receive  the  same,   treble   the  value  of  the  goods   detained,  nrionths,  or 

»  .  until  pa)  merit 

And  the  fourth  section  enacts,  "that  if  any   person    shall  of  treble  the 

u  oiler  or  expose  to   sale  any  goods  or  effects   whatsoever  va,ue- 

"  belonging  to  any  ship  or  vessel  lost  stranded  or  cast  on  any  perron cx- 

u  shore  as   aforesaid  and  unlawfully  taken  away  or  reason-  posetosale 
,,     n  ,  ,  ,  ,,     i  ,  a,1>'  suc»  ef- 

"  ably  suspected  so  to  have  been,     the  person    to  whom  the  fects,  they 

same  shall  be  offered  for  sale,  or  any  officer  of  the  customs  1!llv    >v !lzed» 

J  and  notice 
or  excise,  or  any  constable,  &c.  or  other  peace  officer,  may  given toa jus- 
stop  and  seize  the  said  goods  and  effects ;  and  shall,  with  all  th^nerson 
convenient   speed,  carry   the   same,  or   give    notice   of  the  who  exposed 

*         •     *•         c  \\  i    'e  4\  i       them  to  sale 

seizure,  to  a  justice  ol  the  peace;  and    it   the   person    who  do  not  satisfy 

shall  have  offered  the  goods  to  sale,  or  some  person  on  his   tQc justice 

...  to  his  proper- 

behalf,  shall  not  appear  before  the  justice  within  ten    days  tyinthe 

after  such  seizure,  and  satisfy  the  justice  as  to  his  property  ficeisV     d'" 

in  the  goods,  then  the  goods  shall,  by  order  of  the  justice,  be  them  to  be.!  - 

forthwith  delivered  to  the  right  owner,  upon  payment  of  a  owner,  and 

reasonable  reward  for  the  seizure  (to  be  ascertained  by  the  committhe 

i  i  offender  for 

justice)  to  the  person  who  seized  them  ;  and  the  justice  shall  six  months,  or 

commit  the  person  who  so  offered  or  exposed   the  goods  to  unIi  ?*?yment 
1  l  &  ot  treble  I 

sale  to  the  common  gaol  for  six  months,  or   until   he   shall  value. 
have  paid  to  the  owner,  or  person  authorized  to  receive  the 
same,  treble  the  value  of  the  goods  and  effects   so   by   him 
unlawfully  offered  to  sale. 

The  eighth  section  makes  some  provisions  as  to  the  prose-  '■  f'  r,l%0  T1  r- 

cution  for  the  offences  of  plunder  and  theft  mentioned  in  the  jeculi 

act.     It  enacts,  "  that  if  oath  shall  be  made  before  any  ma-  jf^fj^ acfcl 

"  gisrrate,  lawfully  impowcred  to  take  the  same,    of  any  are  i 

"  such   plunder   or   theft,  and  the  examination  in   writing  carried  on  h 
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the  clerk  of      "  thereupon  taken   shall  be  delivered  to    the  clerk  of  the 
either  in  the      "  Peace  °f  the  county  riding  or  division   wherein   such  fact 

county  where  "  shall  be  committed,  or  to  his  deputy;  or   if  oath  shall  be 

the  fact  is  .  . 

committed, or        made  before  any  such  magistrate  ot  the  breaking  any  ship, 

in  an  adjoin-     u  contrary  to  the  12  Anne,  st.  2.  c.  18.  and  the  examination 

in:;  county  ;  .  .  . 

and,  if  the  fact  "  in   writing  thereupon  taken    shall   be  delivered  to   such 

be  committed  «  clerk  of  the  peace,  or  his  deputy;  then  such  clerk  of  the 
in  Wales,  m  r  r     j  » 

the  next  ad-      "  peace  shall  cause  the  offender  or  offenders  in  any  of  the 

list)  county?      U  Sdl(^  cases  to  be  forthwith  prosecuted  for  the  same,  either 

"  in  the  county  where    the  fact   shall  be  committed,   or  in 

"  any  county,  next  adjoining  ;  in  which  adjoining  county 

a  any  indictment  may  be  laid  by  any  other  prosecutor ;  and 

M  if  the  fact  be  committed  in  Wales,  then   the    prosecution 

"  shall  or  may  be  carried  on  in  the  next  adjoining  English 

"  county."      And  it  further  provides,  that  the   necessary 

charges  of  such  prosecutions  by  the  clerk  of  the  peace  shall 

be  paid  by  the  treasurer  of  the  county,  &c.  where   the  fact 

shall  be  committed,  to  such   amount  as   the  justices  of  the 

peace  in  their  general  or  quarter  sessions   shall   order  and 

ascertain:  and  that  if  such  clerk  of  the  peace  shall   neglect 

or  refuse  to  carry  on  such  prosecution   in  due   manner,  he 

shall  forfeit  one  hundred  pounds  for  every  such  offence. 

Case  of  Parry       Upon  the  part  of  this  section  which  relates  to  the  trial  in 
c°i0D  ?s  the      the  next  adjoining  English  county  of  an  offence  committed  in 
next  adjoin-      Wales,  it  has  been  decided  that  Salop,  and  not   Cheshire, 
county°to  the  *s  *ne  next  adjoining  English  county  to  the  isle  of  Anglesea. 
isle  of  Angle-    The  prisoners  were  indicted  in  Salop  for  an  offence  against 
the  statute  committed  in  Anglesea,  and  having  been  found 
guilty,  it  was  moved  by  their  counsel,  in  arrest  of  judgment, 
that  Cheshire,  and  not  Salop,  was  the  next  adjoining  English 
county,  and  that  they  were  therefore  improperly  tried  in  the 
county  of  Salop.      And  it  was  observed,  that  there  is  a  differ- 
ence in  the  penning  of  the  statute  26  Hen.  VIII.  c.  6.  s.  6. 
which  gives  the  general  jurisdiction  to  the  English  Judges 
to   try  offences   committed   in   Wales,  and  that  of  the  26 
Geo.  II.  c.  19.,  as   the  tbrmer  says,  "  that  the  Justices  of 
"  gaol  delivery,  &c.  in  the  shire  or  shires  of  England  where 
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"  the  king's  writ  runneth  next  adjoining  to  the  lord-hip, 
"  marches,  or  other  place  in  Wales  where  the  olVence  shall 
ii  be  committed,  shall  have  full  power  and  authority,  &c." 
and  the  latter  only  says,  that  the  prosecution  may  be  carried 
on  in  the  next  adjoining  English  county,  without  adding, 
"  where  the  king's  writ  runneth."  15ut  the  question  being 
submitted  to  the  consideration  of  the  Judges,  they  were  all 
of  opinion  that  the  conviction  was  proper;  that  the  words  in 
the  26  Geo.  IT.  c.  12.  "  in  the  next  adjoining  English  county, 
being  only  a  description  of  the  law  as  it  then  stood,  must  be 
construed  according  to  the  26  Hen.  VI 11.  c.  6. ;  and  that  they 
meant  in  the  latter,  as  in  the  former  statute,  a  county 
"  where  the  king's  writ  runneth,"  namely,  that  the  offence 
should  be  tried  by  an  English  judge  and  jury;  and  that 
Chester  was  not  to  be  considered  as  an  English  county 
within  either  of  those  acts,  (h)  It  is  now  well  established, 
that  Herefordshire  is  the  next  English  county  to  South 
Wales,  and  Salop  to  North  Wales,  (i) 


(h)  Parry  and  Roberts  (case  of), 
Salop  Sum.  Ass.  1774,  1  Leach  108. 
2  East.  P.  C.  c.  16.  s.  156.  p.  773. 

(i)  Goodright  dem.  Richards  v. 
Williams,  2  M.  and  S.  270.  1  Chit. 
Crim.L.185.  Oldnall's  Welsh  Pract. 
Introd.  xv.  note  (d).  And  it  may 
be  here  observed,  that  it  has  been 
determined  by  the  Judges  that  the 


statute  26  Hen.  VIII.  c.  6.  extends 
to  felonies  subsequently  created ; 
so  that  the  trial  of  a  prisoner  in  the 
county  of  Hereford,  for  an  offence 
committed  against  the  49  Geo.  III. 
c.  80.  for  having  forged  excise 
stamps  in  his  possession  in  the 
county  of  Brecon,  was  holden  good. 
Rex  v,  Wiudow,  3  Canipb.  78. 
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CHAPTER  THE  FOURTEENTH. 


Of  Larceny  by  Servants. 

.OEFOllE  entering-  upon  the  subject  oflarceny  committed 
by  servants  of  the  goods  of  their  masters  at  common  law,  it 
will  be  proper  to  notice  two  statutes  relating  to  larcenies 
by  servants,  though  the  occasion  upon  which  the  first  of 
them  was  passed  may  be  considered  as  having  gone  by, 
and  the  latter  of  them  is  but  little  resorted  to  at  the  pre- 
sent day. 

33  Hen.  VI.  c.       It  appears  that  menial  servants  were  considered  by  the 

1.     As  to  scr-  comrnon  ]aw   as  bein£  qiwdammoilo    in    possession  of  their 

vants  violent-  °    7  * 

ly  and  riotous-  master's  household  jroods  between  the  time  of  his  death  and 

1  k'    <r 

spoilof their  tne  ascertainment  of  his  legal  representative;  and  their 
master'sgoods  embezzling  such  jroods  bcinq;  therefore  holden  not  to  be 
death  of  their  felony,  the  33  Hen.  VI.  c.  1.  was  passed  in  order  to  remedy 
masters.  ^],e  evjj  consequences  of  this  doctrine,  (a)     This  statute  re- 

cites that  divers  household  servants  of  lords  or  other  per- 
sons of  good  degree,  shortly  after  their  masters'  deaths,  vio- 
lently and  riotously  had  taken  and  spoiled  the  goods  which 
were  of  their  said  masters  at  the  time  of  their  death,  and  dis- 
tributed the  same  amongst  them,  &c.  and  then  enacts  "  that 
"  after  full  information  made  to  the  chancellor,  by  the  exe- 
"  cutors  (or  any  two  of  them)  of  such  lord  or  person,  of 
"  such  riot,  taking,  and  spoil  made,  &c.  the  said  chancellor, 
"  by  the  advice  of  the  chief  justices  of  the  King's  Bench, 
"  and  Common  Pleas,  and  the  Chief  Baron  of  the  Exche- 
"  quer,  or  two  of  them,  may  make  out  writs  to  such  sheriffs 

(a)  1  Hale  515.     1  Hawk.  P.C.  c.  43.  s.  9. 
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"  as  seem  necessary  to  make  open  proclamation  (as  therein 
"  directed)  for  the  said  offenders  to  appear  before  the 
"  court  of  King's  Bench  on  the  day  limited  by  the  writ, 
"  &c. ;  whereupon  if  they  make  default,  &c.  they  shall  be 
u  attainted  of  felony  :  but  if  they  appear,  they  shall  be 
"  committed  or  bailed,  until  they  answer  the  said  executors 
u  in  such  actions  as  shall  be  brought  against  them  for  the 
"  said  riot,  taking,  and  spoiling,"  &c.  This  statute  there- 
fore in  effect  enacts,  that  if  the  party  do  not  appear,  he  shall 
answer  for  the  offence  as  felony  :  but  that  if  he  appear, 
he  may  be  sued  as  for  a  trespass.  The  statute  extends  to 
one  executor,  if  but  one.  (b) 

The  statute  21  Hen.  VIII.  c.  7.  recites  that  divers  of  the  21  Hen.  Fill. 

king's  subjects  had,  upon  confidence  and  trust,   delivered  f*  ' \S " ",anls 
.  .  to  whom  any 

unto  their  servants  their  caskets  and  other  jewels,  money,  goods  and 

goods,  and  chattels,  safely  to  keep  to  the  use  of  their  said  ^^vercd'to 

masters  or    mistresses,  and   that   after  such    delivery    the  keep  by  their 

servants  had  withdrawn  themselves,  and  gone  away  with  the  whogoaway 

said  caskets,  &c.  or  part  thereof,  to  the  intent  to  steal  the  with  or  c,u" 

t    1    c-        1    1  ■  •  •  1  n  1   bezzle  the 

same,  and  defraud  their  masters  or  mistresses  thereof;  and  game,  being  of 

sometimes,  being  Avith  their  masters  or  mistresses,  had  con-  *1,e  va. ..':. 

7     m       °  3  forty  shillings, 

verted  the  said  jewels,  &c.  or  part  thereof,  to  their  own  use;  or  above,  de- 

which  misbehaviour  so  done  was  doubtful  in  the  common       r,''    *t 

guilty  01  le- 

law  whether  it  were  felony  or  not:  audit  then  enacts  "  that  uray. 
"  all  and  singular  such  servants,  to  whom  any  such  caskets, 
"  jewels,  money,  goods,  or  chattels,  by  his  or  their  said 
'*  masters  or  mistresses,  shall  from  henceforth  so  be  deli- 
"  vered  to  keep,  that  if  any  such  servant  or  servants  with- 
w  draw  him  or  them  from  their  said  masters  or  mistresses, 
(l  and  go  away  with  the  said  caskets,  Sec.  or  any  part  thereof 
u  to  the  intent  to  steal  the  same,  and  defraud  his  or  their 
il  said  masters  or  mistresses  thereof,  contrary  to  the  trust 
"  and  confidence  to  him  or  them  put  by  his  or  their  said 
"  masters  or  mistresses;  or  else,  being  in  the  service  of  his 
**  said  master  or  mistress,  without  assent  or  commandment 

(b)  1  Hale  651.     2  East.  P.  C.  c.  tG.  s.  9.  p.  560. 


1214  Of  Larceny  by  Servants.        [bookiv. 

"  of  his  master  or  mistress,  he  embezzle  the  same  caskets,  &c. 
(t  or  any  part  thereof,  or  otherwise  convert  the  same  to  his 
"  own  use  with  like  purpose  to  steal  it;  that  if  the  said  caskets, 
"  &c,  that  any  such  servant  shall  so  go  away  with,  or  which 
"  he  shall  embezzle  with  purpose  to  steal  it,  as  is  aforesaid,  be 
u  of  the  value  of  forty  shillings  or  above,  that  then  the  same 
"  false,  fraudulent,  and  untrue  actor  demeanor,  from  hence- 
"  forth  shall  be  deemed  and  adjudged  felony ;  and  he  or  they 
"  so  offending,  be  punished,  as  other  felons  be  punished  for 
"  felonies  committed,  by  the  course  of  the  common  law."(c) 

S.  2.  Act  not        The  second  section  provide?  that  the  act  shall  not  extend 
apprenUces*!     to   any  apprentice,  nor  to  any  person  within  the  age  of 

nor  to  persons  eighteen  years, 
under  18. 

Clergy.  Clergy  was  taken  away  from  this  offence  by  the  statute 

27  Hen.  VIII.  c.  17.  but  that  act  having  been  repealed,  (d) 
the  offender  is  now  entitle'  to  his  clergy,  unless  the  offence 
be  committed  in  a  dwelling-house,  or  out-house  thereunto 
belonging,  within  the  statute  12  Ann.  c.  7. 

Construction.  rj^g  statute  extends  only  to  such  persons  as  were  servants 
to  the  owners  of  the  goods,  both  at  the  time  of  the  delivery 
and  when  they  were  stolen  ;  so  that  if  A.  deliver  goods  to 
B.  to  keep,  and  afterwards  take  him  into  his  service,  and 
then  B.  run  away  with  the  goods,  it  is  not  felony  within 
this  statute,  because  the  goods  were  not  originally  delivered 
under  the  special  trust  of  a  servant,  (e) 

Goods,  Ac.  Such  goods  only  are  within  the  statute  as  are  delivered 

within  the  ,  „     ,  i  ,  ,  • 

statute.  to  keep  for  the  use  of  the  master,  to  be  returned  to  him 

again.     So  that  a  receiver  who  runs  away  with  his  master's 

rents,  received  by  him  for  his  master,  or  a  servant  who 

(c)  By  the  5  Eliz.  c.  10.  this  act,  (d)  By  1  Mar.  St.  1.  c.  1.  s.  5. 

which  had  heen  repealed  by  the  (e)  1    Hawk.   P.  C.  c.   43.  s.  4. 

general  words  of  1  Mar.  St.  1.  c.  1.  Sura.  63.     2  East.  P.  C.  c.  16.  s. 

s.  3.,  was  revived,  and  made  per-  11.  p.  562. 

pctual. 

2 


chap,  xiv.]      Of  Larceny  by  Servants.  1919 

being  entrusted  to  sell  goods,  or  receive  money  due  on  a 
bond,  sells  the  goods,  &c.  and  departs  with  the  money 
not  within  the  statute,  because  he  did  not  receive  the  money 
by  delivery  from  his  master,  (f)  But  it  has  been  holdcn 
that  the  delivery  of  goods  by  another  servant  of  the  master 
is  the  same  as  a  delivery  by  the  master  himself;  (g)  and  as 
it  seems  that  it  would  also  be  the  same,  though  made  in  the 
master's  absence,  if  by  his  command,  (h)  the  distinction 
between  such  a  case  and  receiving  money  from  a  creditor 
has  been  doubted  by  great  authority,  (i)  But  it  is  well 
observed  that,  on  the  particular  wording  of  the  statute,  it 
seems  that  the  act  of  the  creditor  cannot  be  considered  as 
the  act  of  the  master,  in  the  same  manner  as  the  act  of  ano- 
ther servant  on  behalf  of  his  master  may.  (A) 

In  a  case  where  the  indictment  against  the  prisoner  con-  Watson's  case. 

sisted  of  three  counts,  two  upon  this  statute,  and  one  for  lar-  Theword«"to 

ceny  at  common  law ;    and  upon  the  evidence  it  appeared  statute  mean 

that  the  prosecutor,  who   was  a  surrogate,   had  sent    the  t()  k,rP  forr , 

r  .  iiiii-  the  use  of  the 

prisoner,  who  was  his  servant,  to  buy  some  blank  licences,  master  and  to 

and  had  delivered  him  the  money  mentioned  in  the  indict-  return  to  him 
ment,  namely,  three  pounds  eighteen  shillings,  for  that  pur- 
pose, and  that  the  prisoner  ran  away  with  the  money;  a 
question  was  reserved  for  the  opinion  of  the  Judges,  whether 
this  evidence  supported  any  of  the  counts.  All  the  Judges, 
except  the  Chief  Baron,  held  that  the  case  was  not  within 
the  statute ;  on  the  ground  that  the  words  "  to  keep"  in  the 
statute  mean  to  keep  for  the  use  of  the  master,  and  to  return 
to  him.  (/)  The  Judges  were  also  all  of  them  of  opinion  that 
this  could  not  be  felony  at  common  law:  but  upon  this 
point  the  case  must  be  considered  as  having  been  since 
overruled.  (?n) 

(/)  3  Inst.  105.    1  Hale  505, 668.  (A)  2  East.  P.  C.  c.  16.  I.  12.  p. 

Sum.  63.     1  Hawk.  P.  C.  c.  43.  s.  5.  565,  566. 

(g-)  1   Hale  068.      Sum.  62.      1  (/)   Watson's    case,     Worcester 

Hawk.  P.  C.  c.  43.  s.  5.  Spr.  Ass.  1788.  East.  T.  17SS.     2 

(fc)  1  Hale  668.     Dy.  5.  East.  P.  C.  c.  16.  s.  12.  p.  562. 

(»')  1  Hale  668.  («*)  Iu  La  vender's  case,  Hunting- 
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The  goods  ta-       It  has  been  holden  that  this  statute  does  not  extend  to 
the  actual  pro-  the  taking  of  such  things  whereof  the  actual  property  is  not 

perty  of  the      jn  ^e  master  at  the  time  ;  and  that  therefore,  if  a  servant, 
master  at  the  _  .   ,.  ,  ,  .  ,^     ,  ,, 

tilut..  haviti"-  money,  corn,  &c.  delivered  to  him,  melt  down  the 

monev,  without  the  command  of  his  master,  into  a  piece  of 
plate,  or  turn  the  corn  into  malt,  and  then  run  away  with 
them,  he  is  not  within  the  statute,  because  the  property  of 
these  things  is  so  far  changed  that  they  cannot  be  known 
ae-ain,  and  the  master  cannot  afterwards  take  them  without 
a  trespass. (n)  But  this  has  been  doubted;  and  it  should 
seem  that  if  the  design  of  embezzlement  originated  before 
the  alteration  of  the  thing  the  doctrine  would  not  apply. 
And  there  does  not  seem  to  be  any  good  reason  why  the 
whole  act  of  the  servant,  taken  together,  should  not  be  con- 
sidered as  a  conversion  of  the  master's  goods  to  his  own  use, 
with  an  intent  to  steal  them ;  which  would  bring  the  case 
within  the  express  letter  of  the  statute,  (o)  It  has  been 
resolved  that  a  servant  who  changes  his  master's  money  from 
silver  to  gold,  and  then  runs  away  with  it,  is  within  the 
statute  :  and  it  is  also  agreed,  that  if  a  servant  make  a 
suit  of  cloaths  of  cloth,  or  a  pair  of  shoes  of  leather  de- 
livered to  him  by  the  master,  and  then  run  away  with 
them,  he  is  within  the  statute,  because  the  property  is  in 
no  way  altered,  (p) 

Wilful  waste.        The  statute  does  not  apply  to  the  case  of  any  wasting  or 
consuming  of  goods,  however  wilful  it  may  be.  (q) 

Value  of  the         The  value  of  the  goods  is  to  be  computed  according  to  the 
goods.  piice  at  whicj1  thCy  might  be  sold,  (r) 

don  Lent  Ass.  1793.     East.  T.  1793.  East.  P.  C.  c.  16.  s.  12.  p.  563. 

2  East.  P.  C.  c.  16.  s.  15.  p.  567.  (p)  1  Hale  668.     1  Hawk.  P.  C. 

Post.  1221.  And  see  per  Heath,  J.  c.  43.  s.  7.     2  East.  P.  C.  c.  16.  s. 

in  Rex  v.  Walsh,  4  Taunt.  272.  12.  p.  563. 

(n)  5  Hen.  VII.  16.     Dalt.  c.  102.  (<z)  Sum.  63.     Dy.  5.     1  Hawk. 

Crom.  50.     1   Hawk.  P.  C.  c.  43.  s.  P.  C.  c.  43.  s.  6. 

7.     2  East.  P.  C.  c.  16.  s.  12.  p.  563.  (r)  3  Inst.  105.  where  it  is  said, 

(o)  1  Hawk.  P.  C.  c  43.  s.  7.    3  "  Concerning  the  value,  (to  speak 
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It  appears  to  be  the  better  opinion  that  an  offence  against  ri1" 
this  statute  is  punishable  by  transportation,  and  that,  what-  UonT*111*"** 
ever  doubt  may  have  been  entertained  upon  the  construc- 
tion of  the  statute  itself,  the  words  of  the  1  (Jeo.  T.  c.  II. 
are  large  enough  to  reacli  this  case ;  as  they  extend  to 
"  persons  convicted  of  grand  or  petit  larceny,  or  any  felo- 
"  nious  stealing,  or  taking  of  money,  or  goods  and  chattels 
"  from  the  person  or  hone  of  any  other,  or  in  any  other 
"  manner." (s)  The  statute  itself  enacts,  that  offenders 
shall  be  punished  as  other  felons  may  be  by  the  course  of  the 
common  law.  (0 

It  has  been  already  observed  that  this  statute  is  but  little  Of  larcenj  bj 
resorted  to  at  the  present  day;  the  reason  of  which  is,  that  theeoodsof 
the  common  law  provides  a  sufficient  remedy  for  the  fraudu-  their  masters, 
lent  conversion  by  a  servant,  to  his  own  use,  oi  the  goods  ot  iaVy. 
his    master.     The  clear  maxim  of  the  common  law,   esta- 
blished, by  a  variety  of  cases,  is,  that  where  a  party  has  only 
the  bare  charge  or  custody  of  the  goods  of  another,  the  legal 
possession    remains   in  the  owner ;   and  the   party   may   be 
guilty  of  trespass  and  larceny  in  fraudulently  converting  the 
same  to  his  own  use.  («)     And  as  this  rule  appears  to  hold 
universally  in  the  case  of  servants,  whose  possession  of  their 
master's  goods,  by  their  delivery  or  permission,  is  the  pos- 
session of  the   master  himself,  (a?)  no  statutable  provisions 
can,  in  ordinary  cases  of  this  kind,  be  necessary.     So  that 
it  has  been  thought  more  reasonable  and  consistent,  to  con- 
sider this  statute  of  21  Hen.  VIII.  as  in  the  nature  of  a  decla- 
ratory law  ;  (x)  and  this  view  of  it  seems  to  be  confirmed  by 
the  doctrine   that,  notwithstanding  the  exception  contained 
in  it  as  to  apprentices  and  servants  under  the  age  of  eigh- 

"  it  once  for  all)  tantum  bona  v a-  charge  or  custody,  ante,  1051. 

"  lent,  quantum  vendi  pnssunt."  (is>)  2  East.  P.  C.  ibid.  Ants.  1054. 

(s)  See  the  statute,  ante,  1159.  (x)  liy   Gould,  J.   in  delirering 

(0  Ante,  1214.  the  opinion  of  the  Judges  in  Vwl- 

(*)  2East.  P.  C.  c.  16.  s.  14.  p.  kins's  case,  2  East  P.  C.  c.  16.  ■. 

564,  et  sequ.  and  the  authorities  14.   p.  565.  s.  104.  i>.  67 

there  cited.    And  see  as  to  a  bare  1070,1071. 
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teen,  (y)  yet  such  persons  taking-  their  master's  goods  de- 
livered to  them  by  way  of  charge  are  guilty  of  felony  at 
common  law.  (~) 

In  support  of  this  maxim  of  the  common  law  here  laid 
down,  it  will  be  proper  to  cite  some  of  the  more  modern 
cases  in  which  it  has  been  recognised. 


Paradice's 
case. 

The  prisoner 
who  was  em- 
ployed as  a 
foreman  and 
book-keeper, 
not  residing 
in  the  house 
of  his  master, 
emhezzled  a 
hill  of  ex- 
change, which 
he  received 
from  his  mas- 
ter to  be  trans- 
mitted to  a 
correspond- 
ent, in  the 
usual  course 
of  husiness, 
and  it  was 
bolden  to  he 
larceny. 


The  prisoner  was  indicted  for  stealing  a  bill  of  exchange 
of  the  value  of  100/.  the  property  of  the  prosecutor.  It 
appeared  in  evidence,  that  he  was  foreman  and  book- 
keeper to  the  prosecutor,  who  was  a  mercer  at  Devizes,  at  a 
yearly  salary,  and  paid  and  received  money  for  him,  not 
living  in  the  house,  but  going  there  every  day  to  transact 
his  business.  The  prosecutor  delivered  bills  to  him  to  the 
amount  of  1500/.,  and  amongst  them  the  bill  in  question, 
with  directions  to  enclose  them  in  different  covers,  and  send 
them  by  that  day's  post,  as  he  had  often  sent  bills  before,  to  his 
correspondent  in  London,  as  cash  to  be  carried  to  the  credit 
of  the  prosecutor's  account.  The  prisoner  did  not  send  the  bills 
as  he  was  directed;  and  the  next  day,  having  obtained  the 
prosecutor's  leave  to  go  to  visit  some  relations  in  the  neigh- 
bourhood, he  went  to  Salisbury,  got  cash  for  the  bill  in 
question,  which  had  been  indorsed  by  the  prosecutor,  and 
was  also  indorsed  by  the  prisoner,  and  then  went  off;  but 
was  afterwards  apprehended  at  Exeter,  with  part  of  the  bills 
and  the  money.  It  was  contended  on  behalf  of  the  pri- 
soner at  the  trial,  that  the  prosecutor,  having  delivered  the 
bills  to  him,  had  thereby  parted  with  the  possession  of  them, 
so  that  the  prisoner  could  not  be  guilty  of  felony  in  taking 
them  away ;  and  the  case  was  resembled  to  that  of  a  carrier 
intrusted  to  carry  goods,  (a)  But  the  prisoner  was  con- 
victed ;  and  judgment  was  respited,  in  order  to  take  the  opi- 
nion of  the  Judges,  whether  the  case  amounted  to  felony,  or 
was  only  a  breach  of  trust.     They  were  all  of  opinion  (with 


(y)  Ante,  1214. 
(»)  1  Hale  667,  668. 


(a)  Jnte,  1092,  el  sequ. 
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the  exception  of  Lord  Camden,  who  was  absent,)  that  Ur- 
ease amounted  to  larceny;  upon   the  principle  that  tfa 
session  still  continued  in  the  master,  (b). 

A  carter  going  away  with  his  master's  cart  was  holdcn  to    Robinson's 
Iiave  been  guilty  of  felony,  (c) 

The  prisoner  was  convicted  of  stealing  gauze  of  the  va-   ; 
lue  of  eighty  pounds,  the  property  of  the  prosecutor:   and  whowasTser- 
the  case  was  referred  to   the   consideration   of  the   twelve  vant  and  port- 
Judges,  upon  the  following  facts.     The  prisoner  was  ser-  neral  employ 

vant  and  porter  in  the  general  employ  of  the  prosecutor,  °ftnepro*e- 
1  i      j  i  •>  cutor,  had 

who  was  a  gauze-weaver,  and  was  sent  with  a  package  of  goods  de- 
goods  from  his  master's  house,  with   directions  to  deliver  ''^rcdi    ,lirn 
b  '  by  Ins  master 

them  to  a  customer  at  a  particular  place.     In   his  way  he  to  carry  to  a 
met  two  men,  who  invited  him  into  a  public-house  to  drink  which  he  sold 

with  them,  and  then  persuaded  him  to  open  the  package,  an*  converted 
in/  .  i  -  i  \  tllc  money  i<> 

and  sell  the  goods  to  a  person  whom  one  of  the  men  brought  his  own  use; 

in;  which  he  accordingly  did,   bv  taking  them  out  of  the  aa\' ,l!l IS  w?s 

°/  '      J  °  bolden  to  be 

package,  putting  them  into  the  man's  bag,  and  receiving,  lairceny;  Un- 
to his  own  use,  part  of  the  money  for  which  they  were  sold,  {"'      oaVndt 
All  the  Judges  held  this  to  be  felony,  on  the  ground  that  being  oul  of 
the  possession  of  the  goods  still  remained  in  the  master,  (d)    Buch  deliver/. 

In  a  case  where  the  prisoner  had  been  convicted  for  steal-  Spears's case. 

ing  forty   bushels  of  oats,    a   question,  whether   the  facts  h  /,, -'^  1^.°' 

amounted   to  felony,  was  reserved   for  the  opinion  of  the  chasedacarge 

Judges.     The  prosecutors,  who  were  cornfactors,  had  pur-  board  aship, 

chased  a  cargo  of  oats  onboard  a  ship,  lying  in  the  river  sent  his  ser- 
n  .  .      vantwithbk 

Thames;  and  they  sent  the  prisoner,  who  was  employed  in  barge  to  rc- 

their  service  as  a  lighterman,  with  their  barge  to  one  Wil-  c5l  t'i'"1 

=>  '  »  the  o  its  in 

son,  a  corn-meter,  for  as  much  oats?  in  loose  bulk,  as  the  loos,- hulk; 

and  tin-  scr- 

(J)  Paradice's  case,  cor.  Gould,  (c)  Robinson's  case,  0.  B.  1755. 

J.  Sarum  Lent  Ass.  1766.     East.  T.  2  East.  P.C.  c.  16.  s.  15.  [>•  565. 
1766.      2  East.   P.C.   c.  16.  s.  15.  (</)   Bass's    case,    1    Leach    851. 

p.  565.  and  cited  by  Gould,  J.  in  Wil-  52S,  524.     2  East.  P.  C  c.  16.  s.  13. 

kius'  «ase,  l  Leach  523;  524.  p.  56G. 

4  I 


1220  Of  Larceny  by  Servants.         [book  iv. 

rant  ordered     barge  would  rarrv.     The  prisoner  proceeded  (o   the  ship, 
gome  of  them         ,  .  .„,.  ,        .      .         ,  ,  . 

to  be  put  into  anc*  received  from  W  ilson  two  hundred  and  twenty  quarters 

sacks,  which     ofoats,  in  loose  bulk,  and  five  quarters  in  sacks.     The  five 

he  afterwards  ,  ..    , 

embezzled:       quarters  were  put  into  sacks  by  the  order  ol  tne  prisoner; 

this  m;,s  hold-  ;mtj  were  afterward8  embezzled  by  him.     The  question  sub- 

rtt  to  be  lar-  *  . 

eeny.  mitted  to  the  Judges  was,  whether  this  was  felony,  as  the 

oats  had  never  been  in  the  possession  of  the  prosecutor;  or 

whether  it  was  not  like  the  case  of  a  servant  receiving  charge 

of,  or  buying,  a  thing  for  his  master,  and  never  delivering  it. 
And  the  Judges  held  that  it  was  larceny  in  the  prisoner; 
and  a  taking  from  the  actual  possession  of  the  owner,  a* 
much  as  if  the  oats  had  been  in  his  granary,  (c) 

Abrahat'scase.       The  following  is  a  case  of  a  similar  nature.     The  pri- 

cutonTbein*    soner  was  ind'ctctl  (as  >a  tlie  former  case)  upon  the  statute, 

cornfactors,      24  Geo.  II.  c.45.  for  stealing  five  quarters  of  oats  from  a 

purchased  .  ,,  ....         „,.  rr,,  . 

corn  on  hoard  vessel  on  the  navigable  river  1  names.      Hie  prosecutors,  in 

a  vessel,  and     w|lom  the  property  was  laid,  were  cornfactors;  and  the  pri- 

sent  their 

banretore-       soner  was  their  servant ;  and  had  been  employed  by  them, 

cerveitin         many  years,  in  superintending  the  unloading  of  their  corn 
bulk;  when  •'  J  »  ° 

their  servant,  vessels.     The  prosecutors  had  purchased  two  hundred  and 

Sovedby"1"  fortv  quarters  ofoats,  on  board  a  Dutch  vessel,  lying  in  the 

them  to  super-  river  Thames;  and  while  the  corn-meters  were  in  the  act  of 

livery,  sepa-  unloading  the  oats  from  the  Dutch  vessel  into  the  prosecutors' 

rated  a  pari      barge,  the  prisoner,  with  another  person,  came  along  side  in 

from  the  rest,  °   '  '  '  '  f 

while  on  a  boat,  handed  ten  empty  sacks  on  board  tlte  Dutch  vessel, 

board  the  ves-  an(j  desired  that  the  sacks  might  be  filled  with  oats,  and  tied, 
•el,  and  em-  °  3 

bezzled  it:        as  they  were  going  to  be  put  into  an  up-country  lug-boat. 

holdeoto*be      He  also  desired  that  the  account  of  the  oats,  put  into  the 

larceny.  sacks,  might  be  carried  to  the  score,  and  no  separate  account 

be  made  of  them.     The  whole  of  the  two  hundred  and  forty 

quarters  of  oats,  excepting  the  five  quarters  put  into  the 

sacks  by  the  prisoner's  desire,  were  loaded,  in  loose  bulk, 

into  the  prosecutors'  barge.     Alter  the  sacks  were  filled,  a 


(e)  Spears's  case,  Kingston  Spr.  the  ground  of  the  determination, 
Ass.  1798.  2  Leach  825.  2  East.  as  iu  the  text,  mentioned  by  Heath 
P.  C.  c.  16.  s.  16.  p.  56$.    And  see      J.  iu  Walsh's  case,  4  Tauut.  276.   , 
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person,  by  the  prisoner's  direction,  took  them  away  from 
the  vessel  to  a  place  where  they  were  delivered  to  the  per- 
son who  purchased  them  of  the  prisoner.  The  prisoner 
had  never  been  employed  by  the  prosecutors  to  sell  corn  for 
them  ;  nor  was  he  authorized  so  to  do. 

Upon  these  facts  the  jury  found  the  prisoner  guilty;  and, 
the  case  being  saved  for  the  opinion  of  the  Judges,  they 
were  of  opinion  that  the  conviction  was  right.  {/)  It  is  ob- 
served that  in  this  case  there  appears  to  have  been  a  tort 
committed  by  the  servant  in  the  very  act  of  the  taking  ;  that 
the  property  of  his  masters  in  the  corn  was  complete  before 
the  delivery  to  him  ;  and  that,  after  the  purchase  of  it  in  the 
vessel,  they  had  a  lawful  and  exclusive  possession  of  it  as 
against  all  the  world,  but  the  owner  of  the  vessel,  (g) 

A  servant  going  off  with  money,  given  to  him  by  his  mas-  Lavender's 
ter  to  carry  to  another,  and  applying  it  to  his  own  use,  has   jT's?',      ,i.t 

been  holden  guilty  of  larceny.     The  master  of  the  prisoner  servant g 

j  !•  j  t.     i  •  c  4.  j.  /.  ,,       off  with 

delivered  to  him  a  sum  ot  money  to  carry  to  a  person  ot  the        ,  ^^h 

name  of  Flawn,  and  to  leave  it  with  Flawn,  who  had  agreed   hi9  master  had 

*        o  |  vt*11   111  I  *1   t(i 

to  give  the  master  of  the  prisoner  bills  for  the  money  in  the   ;".im 

course  of  a  few  days.     The  prisoner  did  not  carry  the  money  °jlu'r 

to  Flawn,  as  he  was  directed,  but  went  away  with  it  ;   and,   his  own  a 

with  part  of  it,  purchased  a  watch,  and  some  other  articl   s: 

«  '  r  (  _  larceny. 

the  other  part  remaining  in  his  possession  when  he  was  ap- 
prehended.    The  jury  having  found  the  prisoner  guilty,  s< 
tence  was  respited,   in   order  to  take  the   opinion  of  the 
Judges,  whether  this  was  felony,  or  only  a  breach  of  trust : 
and  all  the  Judges  held  that  it  was  felony,  (h) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  ten    Ukins 

(/)  Abrahat's  case,  Surrey  Snr.  Lent.  Ass.    179:>.  twice  consid  red 

Ass.  1798.   2  Leach  S24.    2  East,  by  the  Judges. — East  T.  1793,  and 

P.  C.  c.  16.  s.  1G.  p.  569.  Ti in.  T.  1793.     In  this  case  all  the 

(g)  2  East.  P.  C.  c.  16.  s.  16.  p.  Judgesalsoheldthatthelastpointin 

570.  Watson's  case  {auU-,  1215.)  was  not 

(ft)  Lavender's  case,  Huntingdon  law. 
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A  servant  ob- 
tained ten  gui- 
neas, from 
her  mistn  ss, 
under  ;i  pre- 
tence thai  she 
knew  a  person 
•who  won  LI 
give  s'iIm  r 
For  them;  and 
then  r;m  away 
with  the  gui- 
Deas:   and  she 
was  found 
guilt)  of 
larceny. 


guineas,  it  appeared  lliat  she  was  the  menial  servant  of  (he 
prosecutor,  who  was  a  manufacturer,  and  frequently  in  want 
of  silver  to  pa  v  his  workmen ;  that  she  went  to  the  wife  of 
the  prosecutor,  and  told  her  that  she  was  acquainted  with  a 
person  who  could  give  her  ten  guineas'  worth  of  silver; 
upon  which  the  wife  of  the  prosecutor  gave  her  ten  guineas 
for  the  purpose  of  getting  them  changed  into  silver  by  the 
person  she  had  mentioned,  when,  instead  of  getting  the 
guineas  changed,  she  immediately  ran  away  with  them,  and 
never  returned ;  and  it  also  appeared  that  her  cloaths  had 
been  previously  taken  away.  Upon  this  evidence  she  was 
found  guilty  ol   larceny.  (/) 


Chipcha:  's 
case. 

A  clerk  who 
had  the  ma- 
nagement of 
the  cash  con- 
cerns of  the 
prosecutors, 
:md  had  au- 
thority to  get 
their  bills  dis- 
counted, as 
occasion  rc- 
quired,  dis- 
counted a  hill, 
and  abscond- 
ed with  the 
moncj  :  and 
il  was  bold<  a 
*o  be  larceny. 


It  has  also  been  holdeu  to  be  larceny  for  the  confidential 
clerk  of  a  merchant  to  take  a  bill  ofexehange,  unindorsed,  from 
its  proper  repository,  discount  it,  and  convert  the  proceeds 
to  his  own  use,  though  he  had  the  general  management  of 
his  master's  cash  concerns,  and  authority  to  get  his  bills  dis- 
counted. The  indictment  against  the  prisoner  was  for 
stealing  a  bill  of  exchange  for  one  hundred  and  twenty-two 
pounds  twelve  shillings,  the  property  of  the  prosecutors, 
Messrs.  Burkit  and  Fothergil.  Upon  the  evidence  it  ap- 
peared that  the  prisoner  was  clerk  to  the  prosecutors,  and 
had  the  sole  management  of  their  cash  concerns ;  that  he 
received  bills  and  money  remitted  to  them,  took  biils  to  be 
discounted  whenever  he  wanted  cash,  made  payments  for 
freight  and  other  things  of  a  similar  nature,  and  settled  the 
balance  with  the  prolocutors  at  the  end  of  every  week.  On 
the  14th  September,  L795,  the  bill  in  question  was  remitted 
to  the  prosecutors,   by  the  post,  when  one  of  them  opened 


(/)  Atkinson's  (Ainu;)  case,  1 
Leach,  302,  :;t!.3,  note  («).  There 
is  subjoined  "  Sed  qucere,  if  the 
"  case  was  col  saved.-"  The  doubt 
in  this  cast:  would  be  whether  the 
property  in  the  guineas  was  not  so 
parted  with  h\  the  wife  of  the  pro- 
Si  i  utor,  as  to  cwdude  the  idea  of 


felony,  (ante,  to:,  J].  But  it  should 
seem  that  it  might  be  well  con- 
tended that  the  property  in  the 
guineas  was  not  parted  with  to  the 
prisoner;  and  that  she  had  only  the 
possession  of  them  upon  a  bare 
charge,  or  special  trust,  to  get 
them  changed.   Ante,  1030,  ct  xequ~ 
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the  letter,  and  gave  the  bill,  which  was  not  due  till  the  17th 
September,  to  a  clerk  to  get  it  accepted;  which  the  clerk 
accordingly  did,  and  then  laid  it  amongst  other  bills  on  the 
desk  of  the  prosecutors.  On  the  16th  September  the  pri- 
soner carried  the  bill  in  question,  together  with  another 
bill,  to  the  prosecutors'  bankers,  when  the  bankers'  clerk. 
observing  that  neither  of  them  were  indorsed  by  the  prose- 
cutors, asked  him  whether  they  were  to  be  entered  short  or 
discounted  ;  upon  which  he  said  that  he  wanted  small  notes 
and  money  lor  them,  and  that  the  money  must  be  full  weight, 
and  good,  as  it  was  for  the  particular  use  of  the  prosecutor-. 
On  the  same  day  he  absconded  with  the  monies  he  had  so  re- 
ceived, and  was  taken,  under  a  feigned  name,  from  on  board 
a  ship,  at  Falmouth.  It  was  contended  on  behalf  of  the 
prisoner  that,  the  bill  having  come  legally  into  his  possession 
like  any  other  bill  of  the  prosecutors  over  which  he  had  a 
disposing  power,  he  had  a  right  to  receive  the  money  for  it, 
though  not  to  convert  the  money,  when  received,  to  his 
own  use;  and  that,  the  first  taking  of  the  bill  not  being 
tortious,  his  receiving  the  money  for  it  at  the  bankers,  and 
goino-  away  with  the  money,  was  a  mere  breach  of  trust, 
and  no  felony.  But  Heath,  J.  was  clearly  of  opinion  that 
this  was  felony;  the  bill  having  been  once  decidedly  in  the 
possession  of  the  prosecutors,  by  the  clerk,  who  got  it  ac- 
cepted, putting  it  amongst  the  other  bills  on  the  prose- 
cutors'desk;  and  the  prisoner  having  feloniously  taken  it 
away  from  that  possession.  (/.•) 


A  case  of  recent  occurrence  requires  to  be  noticed  in  the  Hammon's 

same  class.     The   prisoner  was  indicted  for  stealing   two  A  inker's 

bank-notes  of  fifty  pounds  each,  in  the  dwelling-house  of  the  clerk  inform- 

J  r  '  .  ed  n  customer 

prosecutors.      The   facts   given  in  evidence   were,  in  sub-  0f  the  house 

stance,   that  the  prisoner  was  a  clerk  in  the  banking-house  jjjjjjjjjjjj 

of  the   prosecutors,   and    was   intimate  with    a  gentleman  to  his  credit, 

ami  thereby 

(/,:) Chipchase's case, cor. Heath,  J.  soner  was,  accordingly,  convicted, 
O.  15.  179s.  2  Leach  699.  2  East,  and  sentenced  to  L>e  transported 
JVC.  c.  16.  s.  13.  p.  567.     The  pi  i-      tor  seven  years. 
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induced  the      named' Vale,  whom  he  had  induced  to  open  his  cash  ac- 
give  him  a        count  at  the  house.     On  the  19th  December,  181 1,  he  made 

check  for  the    a  fictitious  entry  in  the  banking  book  of  Mr.  Vale,  to  his 

amount,  and  ,  J  ° 

received  the      credit,  for  two  hundred   pounds;  which  sum   he  told  Mr. 

ancTtiiei  Vale  that  he  had  that  morning  paid  in  on  Mr.  Vale's  ac- 

preventadis-    count.     On  the  belief  that  this  false  entry  and  false  asser- 
iuii  ;  •' tU,      lion  were  true>  Mr.  Vale,  on  the  10th  January,  1812,  gave 
tries  in  the        njm  a  check  on  the  prosecutors,  dated,  by  the  prisoner's  de- 
vras  holden  to  siri?i  on  *lie  da>'  before,  for  one  hundred  pounds  ;  for  pay- 
ee larceny.       ment  of  which  the  prisoner,  under  colour  of  serving  at  the 
counter,  took  out  of  the  prosecutors'  bank-note  drawer,  in 
the  shop,  the  two  notes  stated  in  the  indictment,  depositing 
the  check  among  the  other  paid  checks  of  the  day,  and  mak- 
ing in  the  waste-book  an  entry  of  such  payment.     By  this 
contrivance,  and  other  previous  practices  of  the  like  kind, 
Mr.  Vale's   real   balance   was   turned  against  him    to   the 
amount  of  several  hundred  pounds:  and,  in  order  to  pre- 
vent the  discovery  which  must  have  immediately  ensued   if 
the  accounts  had  been  suffered  to  continue  in  this  state,   the 
prisoner   made   other   false    entries,    to    the   credit  of  Mr. 
Vale,  in  the  ledger  of  the  house.     Upon  these  facts  the  jury 
found  the  prisoner  guilty ;   and  they  also  found  that  at  the 
time  he  made  the  false  entries  in  the  ledger,  and   in  the 
customers'  book,  he  did  it  fraudulently,  with  the  design  of 
enabling  himself  to  get  the  money  of  the  prosecutors.     The 
question  whether  the  offence  was  a  felony,  or  amounted 
only  to  a  fraud,  was  afterwards  submitted  to  the  considera- 
tion of  the  twelve  Judges  :  and  they  all  held  that  the  offence 
was  larceny ;  and  that  the   prisoner  had  been   rightly  con- 
victed of  the  charge  as  laid  in  the  indictment.     Lord  Ellen- 
borough,  C.J.  said,  "  Whether  a  man  opens  the  drawer  at 
u  once,  and  takes  the  money  out,  or  whether  he  uses  a  cir- 
"  cuity  of  contrivance,  in  order  to  conceal  the  act,  it   is  all 
"  the  same.     Vale  was  either  very  imprudent,  or  very  frau- 
"  dulent,  to  let  another  man  keep  cash  in  his  account,  and 
"  to  have  what  may  be  called  a  rider  on  his  own  account. 
61  This  is  fraudulenia  contrectatio  alienee,  rei  invito  domino  ; 
"  every  part  of  the  definition  is  satisfied  ;  the  entry  the  pri- 
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"  soner  relies  on,  as  making  it  the  act  of  the  house,  is  his 
"  own  act.     It  is  only  a  foolish  shuffle  to  escape  detection  : 
"•he  gains  nothing  but  time  by  it  :  he  takes  it  out  with  the 
"  right  hand,  and  pays  it  to  the  left."     Afterwards  Grose,  J., 
in  delivering  the  opinion  of  the  Judges,  said,  "  The  true 
"  meaning  of  larceny  is  the  felonious  taking  the  property  of 
"  another  without  his  consent,  and  against  his  will,  with  in- 
"  tent  to  convert  it  to  the  use  of  the  taker.  (/)     The  facts  of 
"  the  case  answer  every  part  of  this  definition.  The  taking  of 
"  the   property  is  clear;  and  that  it  was  taken  against  the 
"  will  of  the  owner,  and  with  a  felonious  intent,  is  equally 
"  clear,  from  the  circumstance  of  the  prisoner's  having  frau- 
"  dulently  made  these  false  entries  with   a  view  to  conceal 
"  the  means  he  had  artfully  made  use  of  to  obtain  it."  (in) 


By  the  cases  which  have  been  now  cited  the  maxim  of  the  In  the  fore^o- 

common  law,  already  mentioned,  relating  to  the  fraudulent    ""per\Cy 

conversion  by  a  servant  to  his  own  use  of  the  goods  of  his  stolen  was  re- 

■  «»   •       t  i    •       i        i       i   i  v  i     i     ceived  into 

master,  appears  to  be  sufficiently  explained  and  established.  tlie  p0ssession 

But  it  should  be  observed  that  in  all  these  cases  it  was  con-  f  }^  master 

before  the 
sidered  that  the  property   stolen  was  suihciently  received  taking  by  the 

into  the  possession  of  the  master  before  the  taking  by  the  J™*  isBut 

"servant.     And  this  leads  to  the  consideration  of  a  material   not  sufficient- 

.    .       .  ,«•  c  it  i       ly  received  in- 

distinction  respecting  the  possession  of  the  master,   namely,   tothemustcrs 

that  the  property  will  not  be  considered  as  sufficiently  re-  possession, 

.  i  •.    i  ii  i        where  it  has 

ceived    into  his  possession,  where  it  has  merely  been  de-   mereiy  been 

livered  to  the  servant  for  the  master's   use.     Upon  which   delivered  to 

the  servant 
subject  it  is  well  laid  down  that  "  if  the  servant  have  clone  fbrthemas- 

«  no  act  to  determine  his  original,  lawful,  and  exclusive  JJX^' 

"  possession,  as   by  depositing   the   goods    in   his   master's  servant  pur- 

..,,,,  i  loiniiiir  such 

"  house,  or  the  like,  although  to   many  purposes,  and  as  pi.(!1H.rlv    ig 

«  against  third  persons,  this  is  in  law  a  receipt  of  the  goods  notguiltj  of 

"  by  the  master,  yet  it  has  been  ruled  otherwise  in  respect 

"  of  the  servant  himself,  upon  a  charge  of  larceny  at  com- 

(/)  Ante,  1033.  1812,  and  May,  1812.      9   Leach 

(»)  Hammons  case,  0.  B.   Feb.       1083.  S.  C.  4  Taunt.  Jul. 
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"  mon  law,  in  converting  such  goods  to  his  own  use."  (w) 
The  ground  of  which  doctrine  appears  to  be  that  in  such 
case  there  can  be  no  tortious  taking  in  the  first  instance,  and 
consequently  no  trespass :  and  we  have  seen  that  without  a 
trespass  there  can  be  no  larceny,  (o) 

Waite'scase.         Upon  this  principle,  in  a    case  prior  to  the  statute   15 

Before  the  15  q   j  j    c   jo  s   12.,  (;;)  where  it  appeared  upon  an  indictment 

s.  12.  ii  was  for  stealing  East  India  bonds,  the  property  of  the  governor 

aSerrf  and  company  of  the  Bank  of  England,  that  the  bonds  in 

the  Bank  of  question,  having  been  taken  to  the  bank  for  the  purpose  of 

whom  a 'bond  being  deposited  there,  were  not  carried  to  the  usual  place 

was  delivered     f0r  such  deposits,  namely,  a  chest  in  the  cellar  of  the  bank, 

for  the  purpose    .  .  .        .  .  ,  •         , 

of  being de-       °ut  Were  received  by  the  prisoner,  who  was  a  cashier  there, 

posited  with      and  placed  by  him  in  his  own  desk,  it  was  ruled   that  the 

the  bank,  was         .  J  , 

not  guilty  of     prisoner  was  not  guilty  of  larceny,  in  alter  war  as  selling  the 

felony  in  con-    bonc]5    ana*  putting  the  money  into  his  own   pocket.     And 

Terting  it  lo  r         a  j  i 

his  own  use       the  ground  of  the  decision  appears  to  have  been  that  as  the 

c  ore  i     a       ^oiids  were  never  put  into  the  cellar,  in  the  usual  course, 

ed  in  the  pro-    the  governor  and  company  of  the  bank  had  no  possession  of 

per  p  ac  them,  but  the  possession  remained  always  in  the  prisoner.  (</) 

Bulls  case.  ^n  another  case,  where  the  prisoner  was  indicted  for  steal- 

The  prisoner,    jnff  a  half  crown  and  three  shillings,  the  property  of  hismas- 
whowasaser-       ■■  ...  •      ,       m,  e  ,, 

vant  attend-      ter,  the  same  principle  was  recognized.      J  he  master  ot  the 

mg  the  shop,     prjsoner  «asa  confectioner;  and  the  prisoner  wash  is  servant, 

received  some    l  . 

monej  from  a  employed  to  attend   the  shop.     The  master,  having  some 

\l  i -lihe  lid     suspicion  that  the  prisoner  had  occasionally  purloined   the 

not  put  into      money  paid  by  persons  dealing  at  the  shop,  procured  a  cus- 
the  till,  but  .,  pi-  ,,  .         , 

purloined:        tomer  to  come  there,  on  pretence  ot  buying  something,  hav- 

and  it  was 

(n)  2East.P.C.  c.  16.  s.  10.  p. 568.  might  be  such  a  possession  in  the 

(p)  ,4nle,  103-1.  I>;mk    whereon  they  might    main- 

(;;)  Post,  Chap.  XVII.  tain  a  civil  action,  yet  there  was  a 

(q)  Waite's  case,  cor.  Carter  and  great  difference  between    such   a 

Dennison,  Js.  0.  B.  1743.     l  Leach  possession  and  a  possession  where- 

SS.    2  East.  P.C.  c.  lO.s.  17.  p.  570.  onto  found  a  criminal  prosecution. 

Dennison,  J.  said,  that  though  this 
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ing  previously  given  to  such  customer  some  marked  silver  holdennotto 

of  his  own.      The  customer  accordingly  came  to  the  shon,  ,.?  iirccny; 

°  J  1  '    me  money  not 

in  the  absence  of  the  roaster,  and  bought  some  articles  of  the  having  been 
prisoner,  paying  for  them  with  the  marked  silver.     Soon  af-  gion  oftha 
terwards  the  master  (who  was  waiting  for  the  purpose)  came  waster. 
in  and  examined  the  till,   in  which  the  prisoner  ought  to 
have  deposited  the  silver  when  it  was  received  ;  and  finding 
only  some  of  the  marked  silver  there,  he  procured  the  pri- 
soner to  be  immediately  apprehended  and  searched,  when 
the  rest  of  the  marked  money  was  found  upon  him.     The 
jury  found  the  prisoner  guilty ;  but  the  point  being  saved 
for  the  consideration  of  the  twelve  Judges,  they  were  of 
opinion  that  the  prisoner  was  not  guilty  of  larceny,  but  only 
of  a  breach  of  trust;  the  money  never  having  been  put  into 
the  till,  and,  therefore,  not  having  been  in  the  possession  of 
the  master,  as  against  the  prisoner,  (r) 

Both  these  cases  were  much  relied  upon,  in  a  subsequent  Bazeley's 

case,  on  behalf  of  the  prisoner,  a  banker's  clerk,  who  was  in-  ,{  banker's 

dieted  for  stealing  a  bank-note  of  the  value  of  one  hundred  c^er^i  «ho 

pounds,  the  property  of  the  bankers.     The  evidence  was,  in  to  receive 

substance,  that  a  gentleman,  who  kept  cash  with  the  bankers,  ,)a"k--notes 

r  '   and  money  at 

sent,   by   his   servant,    the  one  hundred   pound   bank-note  the  counter, 

in  question,  together  with  twenty-two  pounds  in  other  bank-  !."«■     of 
173  j  1  li'uliiiganote 

notes,  and  fifteen  pounds  in  money;  and  that  the  servant  nito  the  pro- 
delivered  the  whole  into  the  hands  of  the  prisoner.     The  secreted  it 
prisoner,  in  his  capacity  of  clerk  to  the  bankers,  was  author-  ?nd  converted 
ized  to  receive  and  give  a  discharge  for  the  same  ;  and  it  was  use:  and  this 
his  duty  to  put  the  money  received  into  a  till,  and  to  place  ,wfs  noltlcn  to 
in  another  drawer  the  several  bank-notes,  which  he  might  breach  of 
receive  during  the  day,  for  the  purpose  of  another  clerk  jj^y!1  j"0* 

taking  down  and  entering  in  a  book  the  particular  descrip-   notenever 

1?        1  mi         •  1  1    i  l  havinffbeenin 

tion  ot  each  note.      1  he  prisoner  gave  an  acknowledgment  the  innk 

to  the  servant  of  having  received  the  full  sura  of  one  hun-  possession. 

(r)    Bull's  case,  cor.   Heath,  J.      841.     2  East.  P.  C.  c.  16.  s.  17.  p. 
0.  li.  Jan.  1797;  Hil.  Term,  1797,      572. 
<Ucd  iu  Buzeley*s  case,   2  Leach 
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rlrcd  and  thirty-seven  pounds,  and  put  the  money  into  the 
till  ;  but  instead  of  placing  the  remaining-  sum  of  one  hun- 
dred and  twenty-two  pounds,  which  he  received  in  bank-notes, 
into  the  drawer,  according-  to  his  duty,  he  kept  back  the  one 
hundred  pound  note  in  question, and  only  delivered  over  those 
to  the  amount  of  twenty-two  pounds.  The  jury  found  the 
prisoner  guilty,  subject  to  the  opinion  of  the  Judges,  whether 
the  taking  could  be  considered  as  felonious,  or  only  as  a  breach 
of  trust?  When  the  case  came  to  be  argued,  an  additional 
fact  was  stated  and  admitted,  namely,  that  the  prisoner  had 
given  his  employers  security  to  account  for  what  he  received 
and  against  embezzlements.  The  case  was  argued  at  con- 
siderable length  before  nine  of  the  Judges,  who,  at  first,  en- 
tertained some  doubt  on  the  case,  but  ultimately  agreed  that 
it  was  not  felony  ;  inasmuch  as  the  note  was  never  in  the 
possession  of  the  bankers,  distinct  from  the  possession  of  the 
prisoner  ;  but  that  it  would  have  been  otherwise  if  the  pri- 
soner had  deposited  it  in  the  drawer,  and  had  taken  it  after- 
wards, (s) 

Income-  In  consequence  of  this  decision  (of  which   however    it 

f"ro»oino-tle-  should  be  observed,  that  it  was  perfectly  in  unison  with  the 
cision  the  39  due  administration  of  criminal  justice,  in  adopting  the  mer- 
85.  was  passed,  ciful  construction  of  a  doubtful  point  of  law)  the  legislature 
for  protecting  thought  it  necessary  forthwith  to  make  some  provisions  for 
the  embezzle-  the  better  protection  of  masters  against  embezzlements  by 
clerks  and  B  tneu'  clerks  and  servants  ;  many  of  whom,  employed  in  com- 
eervants.  mercial  transactions,  are  unavoidably  entrusted  with  the  re- 

ceipt of  monies  to  a  large  amount.  They  accordingly  passed 
the  statute  39  Geo.  III.  c.  85.  which  relates  to  such  embez- 
zlements, and  will  be  considered  in  the  succeeding  Chapter. 

(s)    Bazeley's  case,  0.  B.  1799.      P.C.c.  16.  *.  17.  p.  571. 

East.  T.  1799.  2  Leach  835. -2  East. 
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CHAPTER  THE  FIFTEENTH. 


Of  Embezzlement  bj/  Servatits,  Clerks,   Bankers,  Brokers, 

and  other  Agents. 


JL  HE  statute  39  Geo.  III.  c.  85.,  passed  upon  the  occa-  39  Geo.  III.  c. 
sion  which  has  been  just  noticed,  (a)  recites  that  bankers, 
merchants  and  others,  are,  in  the  course  of  their  dealings 
and  transactions,  frequently  obliged  to  entrust  their  ser- 
vants, clerks  and  persons  employed  by  thern  in  the  like  ca- 
pacity, with  receiving,  paying,  negociating,  exchanging  or 
transferring  money,  goods,  bonds,  bills,  notes,  bankers' 
drafts,  and  other  valuable  effects  and  securities  ;  and  that 
doubts  had  been  entertained  whether  the  embezzling  of  the 
same  by  such  servants,  clerks  and  others,  so  employed  by 
their  masters,  amounted  to  felony  by  the  law  of  England  ; 
and  that  it  was  expedient  that  such  offences  should  be  pu- 
nished in  the  same  manner  in  both  parts  of  the  united  king- 
dom :  and  the  statute  then  enacts,  "  that  if  any  servant  or  Servants  or 

,         ,  „      ,,  .     ,,  clerks  reeeiT- 

"  clerk,  or  any  person  employed  for  the  purpose  in  the  ca-  inganvmo_ 

"  nacity  of  a  servant  or  clerk,  to  any  person   or  persons  ncy  or  other 

1         J  *     *  .  enVcts  on  their 

"  whomsoever,  or  to   any  body  corporate  or  politic,  shall,  master's  ac- 

"  by  virtue  of  such  employment,  receive  or  take  into  his  jgJJ^JjjJL 

"  possession  any  money,  goods,   bond,   bill,  note,  bankers'  embezzling  or 

"  draft,  or  other  valuable  security  or  effects,  for  or  in  the  JjJJ^uJJSJ 

"  name  or  on  the  account  of  his  master  or  masters,  or  em-  ibal]  bedeem- 

1       eil  to  Im  e  1'- 
ft  ployer  or  employers,  and   shall  fraudulently  embezzle,  |oniOB8jj 

«<  secrete  or  make  away  with  the  same,  or  any  part  thereof,  JtoJ»  ^ 

tl  every  such  offender  shall  be  deemed  to   have    feloniously   they,  their 

0  stolen  the  same  from  his  master  or  mastew,  employer  or  ^^Vl'l' Wt-^'i i » b'l« 

to  !>(>  tntiiN- 
ported  for  1 1 
(a)  Ante,  1228.  jean, 
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lc  employers,  for  whose  use,  or  in  whose  name  or  names, 
"  or  on  whose  account  the  same  was  or  were  delivered  to 
u  or  taken  into  the  possession  of  such  servant,  clerk  or 
"  other  person  so  employed,  although  such  money,  goods, 
"  bond,  bill,  note,  bankers'  draft  or  other  valuable  security, 
"  was  or  were  no  otherwise  received  into  the  possession  (b)  of 
';  his  or  their  servant,  clerk  or  other  person  so  employed ;  and 
u  every  such  offender,  his  adviser,  procurer,  aider  or  abet- 
"  tor,  being  thereof  lawfully  convicted  or  attainted,  shall  be 
"  liable  to  be  transported  to  such  parts  beyond  the  seas 
u  as  his  majesty  by  and  with  the  advice  of  his  privy  council 
"  shall  appoint  for  any  term  not  exceeding  fourteen  years, 
Ci  in  the  discretion  of  the  court  before  whom  such  offender 
"  shall  be  convicted  or  adjudged." 


Construction 
of  the  statute. 
.Larceny. 


The  effect  of  this  statute  is  to  constitute  the  offence  de- 
scribed in  it  a  larceny.  It  specifies  what  the  circumstances 
are  which  shall  be  sufficient  to  constitute  such  offence  a  lar- 
ceny, and  under  which  circumstances  the  offender  shall  be 
deemed  to  have  feloniously  stolen.  "  First,  he  must  be  a 
"  servant  or  clerk,  &c. ;  then  he  must  receive  or  take  into 
"  his  possession  the  money,  goods,  &c. ;  and  that  must  be 
"  for  or  on  account  of  his  master;  and  he  must  fraud u- 
"  lently  embezzle  the  same."  (c) 


TVhittinfr- 


Shortly  after  this  act  was  passed,  it  was  ruled,  that  it  was 


hams  case.  an  offence  within  its  provisions  for  a   servant  to  embezzle 
I  he  statute  * 

applies  to  a  money  received  from  a  customer  of  his  master's,  though  the 

embezzles0  money  naa"    ueen  given  to  the  customer  by-  the  master  in 


(b)  Mr.  East  states  that,  by  some 
blunder  in  the  fair  copy  taken  from 
the  original  draft  of  the  act,  a  line 
has  been  omitted  in  this  place, 
winch  was  in  the  original  draft 
prepared  by  himself,  namely,  "  of 
"  such  master  or  masters,  employer 
''  or  employers,  than  by  the  actual 


"  possession.1'  And  the  line  is  in- 
serted in  51  Geo.  HI.  c.  38.  by 
which  provision  is  made  with  re- 
spect to  similar  offcuce*  committed 
in  Ireland. 

(c)  By  Lord  Ellcnborough,  C.  J. 
in  Hex  v.  Johnson,  3  M.  and  S.  oi6, 
549. 


c  hap.  xv.]     Clerks,  %c.  39  Geo.  III.  c.  S  1  :.;l 

order  that  it  might  be  paid  in  the  course  of  business  to  the  "' 

servant,  tor  the   purpose  of  trying   the  servant  s   honesty.  ioraer  i,, 

The  indictment  charged  the  prisoner  as  a  servant  of whom 

John  Gregory,    with  receiving   the  sum   of  seven   shilling'-  nTen 

from  one  Hannah  Morris,  for  and  on  account  of  his  master,  ',"', '"" 

'  7    ol  Irving  the 

and  afterwards  feloniously  embezzling  the  same.  On  the  lervant'i  bo- 
evidence  it  appeared  that  Gregory,  who  was  a  potatoe-mer-  J" 
chant,  having  reason  to  suspect  the  prisoner  of  dishonesty, 
procured  Hannah  Morris  to  come  to  his  shop  with  a  marked 
seven-shilling  piece  of  li is  own  money,  there  to  purchase 
potatoes,  and  pay  for  them  with  the  seven  shilling-piece.  She 
came  accordingly,  bought  potatoes  to  the  amount  of  one 
shilling  and  three  pence,  and  paid  the  marked  seven-shilling 
piece  to  the  prisoner,  who  gave  her  out  of  his  own  pocket 
five  shillings  and  nine  pence  in  change,  though  he  might 
have  given  the  change  out  of  monies  belonging  to  his  master 
"which  had  been  left  in  the  counting-house  for  that  purpose. 
The  seven-shilling  piece  was  afterwards  found  secreted  in 
the  prisoner's  box.  Upon  this  evidence  it  was  contended, 
on  behalf  of  the  prisoner,  that  the  case  was  not  within  the 
act;  and  that  the  act  applied  only  to  cases  where  the  monies 
had  been  paid  to  the  servant  by  other  persons  than  the  mas- 
ter, and  not,  as  In  this  case,  where  the  monies  had  come  in- 
termediately from  the  hand  of  the  master:  but  the  court 
was  perfectly  satisfied  that  there  was  nothing  in  the  objec- 
tion ;  and  that  if  a  servant  receive  the  money,  either  from 
the  master,  or  from  a  third  person  on  the  master's  account, 
it  is  sufficient,  (d) 

The  same  objection  was,  however,  again  taken  in  a  case  IT.  >  \ 

,   .    .  i  r  I  1  1         -ii     J    i.         I"  "''s  l':'s''    'l 

which  occurred  some  years  afterwards,  and  was  submitted  to  ,iU.d 

the  consideration  of  the  twelve  Judges,  who  were  of  opi-  ])>  J1'"  t«<-b<? 

,            .                     .  Judges 
nion,  that  it  was  not   well  founded.     The  prisoner  was  in- 
dicted for  embezzling  three  shillings,  the  property  of  his  JJ*  ueJ 
asters,  James  Clarke  and  John  Ciyles.     The  evidence  was,  matter  I 


m 


(«0  Whittingham's   case,   0.   B.      soner  was  acquitted  npo»  another 
IS01,  2  Leach  912.    But  the  pri-     olgectioai    ffcepost.  1986« 
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in  substance,  that  Messrs.  Clarke  and  Gyles,  whom  the  pri* 
soner  served   in  the  capacity  of  shopman,  having  reason  to 
suspect  that  he  embezzled  some  of  the  monies  received  by 
him   in  the  shop,  one  of  them,  Mr.  Gyles,  on  the  day  men- 
tioned in  the  indictment,  formed   a  plan   for  detecting  him. 
In  pursuance  of  it,  he  first  took  an  account  of  the  money  at 
that  time  in  the  till,  and  marked  it;  and  then  went  to  the 
house  of  a  neighbour  where  he  took  three  shillings  from  his 
pocket,  marked  them  also,  and  then  gave  them  to  his  neigh- 
bour's servant,  one  Frances  Moxon,  who  by  his  desire,  and 
also  by  the  order  of  her  mistress,  went  with  them  to  the  shop 
of  Messrs.  Clarke  and  Gyles,  and  purchased  of  the  prisoner, 
who  was  then  serving  in  the  shop,  articles  exactly  amounting 
to  three  shillings,  and  paid  for  them  with  the  three  shillings 
given  her  by  Mr.  Gyles.     It  was  clearly  proved  that  the 
prisoner  embezzled   these  three  shillings.     Upon  this  evi- 
dence it  was  submitted  to  the  court,  on  the  behalf  of  the 
prisoner,  that  as  the  three  marked  shillings  were  the  pro- 
perty of  the  prosecutors,  and  had  been  taken  out  of  Mr. 
Gyles's    own    pocket  for   the   sole   purpose   of  trying  the 
fidelity  of  the  prisoner,  the  delivery  of  them   to  Frances 
Moxon  had  not  changed  the  possession  of  them,  which,  it 
was  contended,  remained  constructively  with  the  prosecu- 
tors up  to  the  moment  when  the  embezzlement  took  place; 
and  therefore  that  the  charge  should  have  been  for  a  larceny 
at  common  law,   and  not  for  an  embezzlement  under  the 
statute.     The  court  overruled  the  objection  ;    but,   upon  the 
prisoner  being  found  guilty,  saved  the  point  for  the  consider- 
ation of  the  twelve  Judges  ;  who  were  of  opinion,  that  the 
case  was  clearly  within  the  statute,  and  the  conviction  pro- 
per.    Grose,  J.   who  delivered  their  opinion,  referred    to 
Bull's  case,  (c)  as  in  point ;  and  said,  that  from  that  case  it 
appeared  that  the  present,  which  was  precisely  similar  in  its 
circumstances,  was  not  a   case  of  larceny  at  common  law, 
but  a  breach  of  trust,  and  as  such  within  the  terms  and 
operation  of  the  statute.  (/) 

(c)  Jute,  1226.  2  Leach  1033. 

(/)  Iloadge's  case,  0.  B.    1S09. 


chap,  xv.]     Clerks,  %c.  39  Geo.  III.  c.  85.  1  ^33 

But  where  the  property  taken   was  delivered   to  the  ser-   Peck'seate. 

,       .  ill  i  Kul'il  Ih  it 

vant  by  the  master  himself,  it  was  ruled  that  the  case  was  ra* 

not    within    this  statute.       The    indictment    charged    the   ","1  w'"1,', 

this  statute 

prisoner    with    having    received    and   taken    into  his  pos-   where  the  pro- 

session   one   shilling   on    account   of  his    master,  and   em-   \,  J  A 

bezzling  the  same;    and   upon  the   evidence    it   appeared,  totheienrant 
...  .  ....  .      .  c   ,  .  .     ,     b)  his  ma 

that   having   two    shillings   and   sixpence  of    lus  master  s 

money,  to  pay  on   account  of  his  master,  he  only  paid  one 

shilling  and  sixpence,  and  converted    the  other  shilling  to 

his  own  use;  upon  which  the  learned  Judge  directed  the  jury 

to  acquit  the  prisoner,  (g) 


Tn  a  case  where  the  prisoner  had  been  convicted  at  the  Johnsons 

1  •  ue. 

assizes  and  adjudged  to  be  transported  for  fourteen  years   Counts  for 

upon  an  indictment,  several  counts  of  which  charged  him  larc<      :i^  _ 
r  '  °  common  law 

with  embezzling  bank-notes  against  the  form  of  the  statute,  and  for  cm- 

\  1  •  * 

and  others  with  stealing  bank-notes  in  the  common  form  of  ander  the  sta- 

counts  for  larceny,  it  was  assigned  for  error  that  this  was  a  tute  raa3  ht" 

...  /•  i        i  joined  in  the 

misjoinder,  the  counts  for  embezzlement  on  the  statute  and  same  iudict- 

the  counts  for  grand  larceny  being  counts  upon  which  a   mout- 

different  judgment  ought  by   law  to  be  given.      But   the 

court  of  King's  Bench  were  of  opinion  that  the  counts  for 

embezzlement  might  well    be  joined  with    the  counts  for 

larceny,  considering  that   the  statute  had  in  fact  made  the 

offence  of  embezzlement  described  in  it  a  larceny;  and  that, 

having  so  done,   it  had  attached  upon  it  all  the  proper' 

and   consequences   attaching   upon    the    crime    of  larceny. 

And  Lord  Ellenborough,  C.  J.  said,  "  If  this  were  an  of- 

a  fence  of  a  perfectly  different  nature,  I  should  have  been 

"  of  opinion  that  the  judgment  could  not  have  been  sus- 

"  tained.  But  the  act  says,  that  the  offender  shall  be  deemed 

"  to  have  feloniously  stolen,  which  is  expressly  constituting 

"  it  a  felony,  and  having   so   done,  the  offender  must,  as  in 

"  the  like  cases  of  felony,  pray  the  benefit  of  clergy.   But  in- 

"  asmuch  as  it  is  larceny,  and  therefore  liable  only  to  the 

(g)  Peck's  case,   cor.  Park,    J.      statute  to  add  a  count  for  laircenj 
Stafford  Sum.  Ass.  1817,  MS.     But      at  common  law. 
it  is  usual  in  indictments  upon  this 
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u  punishment  of  seven  years'  transportation,  this  act  goes 

"  farther,  and  gives  power  to  transport  for  fourteen  years. 
"  The  act  docs  not  alter  the  quality  of  the  offence  ;  he  is 

"  to  be  deemed  a  felon,  and  as  such  must  pray  the  benefit  of 

"  clergy,  just  the  same  as  if  this  enactment  for  an  extended 

°  term  of  transportation  had  not  been  found  in  the  statute. 

li  It  makes  no  alteration  in  the  judgment ;  the  judgment  is 

"  to  pass  against  him  as  a  felon  ;    if  he  does  not  pray  the 

i:  benefit  of  clergy,  it  must  be  a  judgment  of  death.     And 

"  in  a  variety  of  cases,  though  the  punishment  be  different, 

"  yet    counts   may  be  joined."      And   he   further  added, 

"  Here  I  think  it  does   not  appear  that  there  is  a   mis- 

"  joinder;     because    both    are    clergyable   felonies;     and 

"  the  defendant   is  liable  to   the  punishment  incident  to 

"  such  a  felony  with  an  extension  of  it  to  the  term  of  four* 

"  teen  years."  (//) 


M'Grcgors  Jt  appears  that  an  indictment  upon  this  statute  must  con- 

As'tiic  statute  tain  all  the  requisites  of  an  indictment  for  larceny  at  corn- 
makes  the  of-  ,non  jaw  .  an(]  an  indictment  was  holden  to   be   defective, 

ieiice  a  lane- 

nv,  the  indict-  because  it  did  not  expressly  aver  that  the  money  alleged  to 

nient  should      [iave  Deen  feloniously  stolen  taken  and  carried  away  by  the 

contain  all  the  •'  t  J      J 

requisites  of  prisoner  was  the  money  of  any  particular  person.  The 
fVkrcehTat  point  was  reserved  for  the  opinion  of  the  Judges,  and  was 
common  law.  argued  before  them  at  considerable  length.  It  was  con- 
tended, on  behalf  of  the  prisoner,  in  support  of  the  objec- 
tion, that  as  the  statute  has  not  made  the  sort  of  embezzle- 
ment therein  mentioned  eo  nomine  a  distinct  and  substan- 
tive felony,  but  has  only  enacted,  that  the  property  received 
into  the  possession  of  the  servant,  and  feloniously  converted 
by  him,  shall  be  considered  as  having  been  by  such  conver- 
sion feloniously  taken  from  the  possession  of  the  master,  the 
offence  still  continues  a  common  law  larceny  ;  and  that  con- 
sequently an  indictment  framed  upon  the  statute  must  con- 
tain all  the  requisites  of  an  indictment  for  larceny  at  common 
law.     And  in  order  to  shew  that  it  would  not  be  a  sufficient 

(k)  Rex  v.  Johnson,  3  M.  and  S.  549,  550. 


chap,  xv.]     Clerks,  $c.  39  Geo.  III.  c.  85.  ]l?35 

answer  to  the  objection,  to  say  that  the  indictment  had  fol- 
lowed the  words  of  the  statute,  several  instances  were  men- 
tioned  of  indictments  upon  particular  statutes,    1  lulw.  VI. 
c.  12.  s.  10.  8  Eliz.  c.  I.  22  Car.  II.  c.  5.  lJ  and 4  W.  &  M. 
c.  9.  s.  1.  10  and  1  I  W.  &  M.  c.  23.  s.  I.   12  Ann.  c.  7.  an  1 
24  Geo.  II.  c.  45.  relating  to  the  stealing  of  particular  goods, 
or  stealing  goods  under  certain  circumstances,  all  of  which 
pursue  the  same  form  as  to  the  requisite  parts  of  larceny  at 
common  law.     On  the  part  of  the  crown  it  was  argued,  that 
the  statute  in  question  made  the  embezzling  by  servants,  in 
the  manner  stated,  a  substantive   felony,    which  before  was 
only  a  misdemeanor,  or  breach  of  trust,  for  which  the  master 
had  a  civil  remedy.  That  it  was  therefore  sufficient  to  follow 
the  words' of  the  act,  as  in  other  instances  where  new  offences 
were  created;    which  differed  from   indictments  on  statutes 
merely  ousting  the  offender  from  clergy  in  cases  which  were 
before  larcenies  at  common  law.     That  the  legislature,  in 
this  instance,  meant  to   include  cases  where,  from  the  pro- 
perty being  as  it  were  in  transitu,  it  was  difficult  to  ascer- 
tain in  whom  it  was  at  the  time  of  the   offence  committed  ; 
and  that  it  therefore  intended  to  relieve  the  prosecutor  from 
the  necessity  of  laying    it   to  be  in   any   particular  person. 
That  at  any  rate  no  technical  ibrm  of  words  was  necessary 
in  charging  a  thing  to  be  the  property  of  another ;  and  that 
here  enough  was  stated,  toshew  that  it  was  not  the  prisoner's 
own  property,  being  charged  to  have  been  received  by  him 
on  account  of  his  masters  ;  which  was  tantamount  to  an  alle- 
gation of  their  having  a  special  property  in  it.     It  appears 
that  the  Judges  at  first   doubted  much  upon   this  case,  but 
that  ultimately  a  majority  of  them  were  of  opinion   that  the 
indictment  was  defective,  as  it  did  not  aver  that  the  money 
alleged  to  have  been  stolen  was  the  money  of  the  prosecu- 
tors; that  the  statute  made  the  offence  a  larceny,  and  made 
the  possession  of  the  servant,  under  such  circumstances,  the 
possession  of  the  master.  (/) 

(0  >! 'Gregorys  case,   O.  B.  1S01.      and  Pul.  10G.     2  East.  P,  C.  c.  10. 
Feb.  180>.     8  Lea«h  932.     3  Bos.      s.  IS.  p.  576. 

1  K 
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Statement  of        A  case  is  reported,  where  the  prisoner  being  charged   in 
monies  or         f|,e  indictment  with  embezzling  "  the  sum  of  seven  shillings,'11 

bank-notes  in  .  ,  .  .,,.  .    x, 

the  indict-        and  the  evidence  being,   that  only  one  shilling  and   three- 
pence had  been  received  and   not  accounted  tor  by  him,  the 
court  is  said  to  have  ruled,  that  the  evidence  did   not  sup- 
port the  charge,  and  directed   the  jury   to   acquit   the   pri- 
soner, (k)     But  this  seems  not  to  he  consistent  with  the  doc- 
trine, that  the  offence  under  tin's  statute  is  to  he  considered 
as  a  larceny,  and   the    indictment   framed  accordingly  ;  as, 
upon  an   indictment   for   larceny   in  stealing  seven  shillings, 
if  it  were  proved  that  the  party  stole  only  one  shilling  and 
three    pence,    there  can   he  no   doubt  that    he    might  be 
convicted  of  stealing  the  shilling,  and  that  the  three  pence 
might  he  put   out   of  the   question  as    not   being  property 
mentioned  in  the  indictment.    Nor  is  it  supported  by  a  more 
recent  case,  where  the  indictment  charged  the  prisoner  with 
embezzling  "  divers,   to  wit,   nine  bank  notes  for  the  pay- 
"  ment  of  divers  sums  of  money,   amounting  in  the  whole 
"  to  a  certain  sum  of  money,  to  wit,  the  sum  of  nine  pounds 
"  of  lawful  money  of  Great  Britain,  and  of  the  value  of  nine 
"  pounds  of  like  lawful  money  ;"  and   upon    an    objection 
that  this  description  was    not    sufficiently  certain,  Lord  El- 
lenborough,  C.  J.  said,  "  It  has  been  argued  as  if  the  pro- 
"  secutor  was  bound  to  prove  the  exact  amount  of  the  value 
"  and  number  laid,    whereas,    if  he  proved  only  one  bank- 
"  note  of  the  value  oS"  i/.  it  would  be  sufficient  to  maintain 
"  the  charge."  (/)     But  if  the  property  embezzled  consisted 
of  hank  notes,  it  will  not  he  sufficient  to  charge  in  the  indict- 
ment an  embezzlement  of  the  l-i  pounds"   merely   to  which 
the  bank  notes  amounted   in  value  :  as  in  a  case  where  the 
prisoner  was  indicted  for  embezzling  "  nineteen  pounds," 
the  property  of  his  master,  and  it  appeared  in  evidence  that 
the  nineteen  pounds  embezzled  were  all  received  by  him  in 

(ft)  Whittingham's    case,    O.  E.  ante,  1231. 

1S01,  before  Silvester,  Com.  Ser-  (/)  Rex  v.  Johnson,  3  M.  and  S. 

jeant,  2  Leach  912.     Qu.  If  the  in-  548.     And  see  anle,  Chap,  on  Lar- 

dictraent  was  not  for  embezzling  a  ceny,    1148-    and    2  Stark.  Crim. 

seven  shilling  piece.    See  the  case,  Plead;  42&, et  sequ. 


chap,  xv.]     Clerks,  #c.  39  Geo.  ITT.  c.  85.  |$ 

notes  of  the  Bank  of  England;  it  was  hold  en,  that  as  the 
statute  mentions  specifically  the  different  kinds  of  property, 

the  embezzlement  of  which  is  declared  to  be  larceny,  and 
amongst  the  rest,  notes,  it  was  not  sufficient  to  describe 
notes  as  "  pounds,"  which  must  be  taken  prima  facie  to 
mean  money.  And  the  prisoner  was  accordingly  acquitted.  (///) 

The  usual   form   in   the  beginning  of  the   indictment  has   Averment 
been  to  state,  «  that  A.  B.   late  of  &c.  on  &c.   at  Sec.  was   charged  wa? 

"  clerk  to  C.  D.   and    the  said  A.  B.  being  such   clerk   as   "  e':ii>'"j/<-'f 
it     c  •  i     ••  i    xl  j  ,i  i         •  ,.  ,  .  .,  ,l  and  entrusi- 

atoresaul   did    then  and  there  by   virtue   oi   his   sa:d   cm-   "  ed  to  receive 

"  ployment  as  such  clerk  as  aforesaid  &c."  (?i)  but  in  a  late  "  mone3f'n 
publication,  containing  many  useful  precedent?,  the  form  is 
given  with  an  addition,  "  that  A.  B.  late  of  &c.   on  &c.   at 
"  &c.  was  clerk  to  C.  D.  and  employed  and  entrusted  by  the 
il  said  C.  D.  to  receive  money  for  him,   and  being  such  clerk 
"  so  employed  and  entrusted  as  aforesaid  then  and  there 
"  by  virtue  of  such  employment  and  entrustment  as  afore- 
"  said  he  the  said  A.  B.  did  &c."     And  the  reasons  given 
for  the  insertion  of  these  words  are,  that  they  are  contained 
in  the  preamble  of  the  statute,  and  referred  to  by  the  words 
"  such  employment  ;"  and  that  an  indictment  had  been  re- 
cently quashed  for  the  want  of  them,  (o) 

Where  the  indictment  charged  that  the  prisoner  was  e;n-   Where  the 

ployed  as  a  clerk  to  A.  and   that,  by  virtue  of  his  emnlov-   wo'd  ",^°- 

,  •        ,     r  -r>  ,    .  niouslv  "was 

ment,    he   received    from    1*.,    on   account   of   his   master,   omitted  be- 

91.  18*.  9d.  without  shewing  of  what  monies  that  sum  was  fp^the  word 

"embezzled, 

made  up,  and  that  he  fraudulently  embezzled  and  secreted  butthecon- 

(///)  J,indsey*s  case,  cor.  Park,  J.  Possibly  the  case  referred  to  is  Ue\ 

and   Abbott,  J.,  O.  B.  July  1817,  t>.    Gilbert,    cor.     Silvester,     Re- 

MS.     Audit   is  understood,    that  corder,  O.  B.  May,  1810,  where  the 

Furneaux's  case,  considered  by  the  indictment  was  holden  bad  because 

twelve  Judges  in  June   1817,  was  it  did  not  aver  that  the  prisoner 

to  the  same  effect.  MS.  was  entrusted  to   receive  money  .• 

(n)  Cro.    Circ.    Comp.    180.     2  and   the    prisoner   was    in   couse- 

Stark.  Crira.  Plead.  428.  qucuce  discharged,  MS, 

(o)  3  Chit.  Crim.  L.  982.  note  (m). 
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elusion  was, 
that  the  pri- 
soner "felo- 
*'  niously  did 
"  steal,  take, 
"&c."  the  in- 
dictment was 
holden  good. 


the  same,  omitting  the  word  feloniously ;  and  so  it  con- 
cluded that  the  jurors  say  that  he  did  "feloniously  em- 
"  bezzle,  steal,  take,  and  carry  away,  &c. ;"  objection  was 
made,  that  in  the  introductory  part  of  the  indictment  it 
was  not  alleged  that  he  did  feloniously  embezzle,  &c.  and 
that  therefore  the  indictment  failed  to  shew  that  he  had 
committed  a  felony,  and  that,  unless  it  was  so  shewn  in  the 
body  of  the  indictment,  it  was  not  enough  that  it  was  so 
alleged  in  the  conclusion  of  it.  The  Judges,  however,  con- 
sidered it  to  be  sufficient  that  it  was  stated  in  the  conclu- 
sion ;  and  the  indictment  was  holden  good,  (p) 


Trial.  Two  cases  have  occurred,  in  which  questions  have  been 

■which  the  of-  raised  as  to  the  county  in  which  the  offence  within  the  statute 

fence  may  be  m\cr\^  De  considered  as  having  been  so  completed  as  to  au- 

said  to  be  °                        . 

committed.  thorize  a  trial  in  such  county. 


Hobson'scase. 
A  denial  by  a 
servant,  when 
in  the  county 
of  Stafford,  of 
his  having  re- 
ceived money 
in  the  county 
of  Salop,  was 
holden  to  be 
evidence  to 
shew  that  the 
receipt  in  the 
county  of  Sa- 
lop was  with 
intent  to  em- 
bezzle within 
the  statute; 
and  therefore 
it  was  also 
holden  that 
the  trial  was 
properly  had 
in  the  county 
ef  Salop. 


In  the  first  of  these  cases  the  prisoner  Mas  indicted  at 
Shrewsbury,  in  the  county  of  Salop.  It  appeared,  on  the 
trial,  that  the  residence  of  the  master  was  at  Litchfield,  in 
Staffordshire,  where  the  prisoner  served  him  in  his  trade. 
That  on  a  Saturday  morning,  both  of  them  were  at  Shrews- 
bury; and  that  the  master,  having  authorised  a  person, 
named  Beaumont,  to  collect  some  debts  for  him  at  that  place, 
returned  home  the  same  morning,  leaving  the  prisoner  at 
Shrewsbury  to  receive  the  money  from  Beaumont,  and 
bring  it  to  him  at  Litchfield  the  same  night.  The  prisoner 
received  the  money  from  Beaumont  about  noon,  and  also  a 
letter  for  his  master,  which  had  been  left  at  Beaumont's, 
but  which  did  not  relate  to  the  money  transaction.  He  left 
Shrewsbury  soon  after,  but  did  not  go  to  his  master  at 
Litchfield  till  the  following  evening.  He  then  delivered  the 
letter ;  and  being  asked  about  the  money,  he  said  he  had 
not  received  any.     A  few  days  after,  the  master,  in  conse- 


(p)  Rex  v.  John  Crighton,  eor. 
Thomson,  B.  Lancaster  Sum.  Ass. 
1S03,   and  before   the  Judges  at 


Serjeants'  Inn,  Nov.  1803,  MS.  and 
as  cited  by  Bayley,  J.  in  Rex  v. 
Johnson,  3  M.  and  S.  555. 
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quenco  of  information  he  had  received  by  letter,  charg  1 
the  prisoner  with  having  received  the  money,  and  another 
servant  who  had  been  at  Shrewsbury  on  the  Saturday,  being 
present,  told  the  prisoner  that  he  had  seen  him  receive 
money,  but  the  prisoner  persisted  in  denying  that  he  had 
received  any.  Some  time  afterwards,  the  master,  having  re- 
ceived further  intelligence,  bid  the  prisoner  go  to  Shrews- 
bury to  clear  himself.  On  the  Saturday  following  the  pri- 
soner went  to  Beaumont,  at  his  house  in  Shrewsbury,  and 
desired  him  to  make  a  search  on  the  left-hand  side  of  the 
room  in  which  they  had  been ;  but  no  search  was  made, 
Beaumont  telling  him  it  was  of  no  use  to  search,  as  he  had 
received  the  money  from  him.  The  jury  having  found  the 
prisoner  guilty,  the  case  was  submitted  to  the  consideration 
of  the  twelve  Judges,  upon  two  questions;  first,  Whether, 
under  this  statute,  an  indictment  might  not  be  found  and 
tried  in  the  county  where  the  money  or  goods  were  re- 
ceived, although  there  were  no  evidence  of  any  other  fact 
locally  arising  within  the  same  county  ?  and.  secondly, 
Whether,  if  further  local  proof  were  necessary,  the  subse- 
quent conduct  of  the  prisoner  at  Shrewsbury  were  not  suf- 
ficient to  obviate  the  objection,  as  being  an  act  in  further- 
ance of  the  purpose  of  secreting  or  embezzling  ?  The  Judges, 
were  of  opinion,  that  the  trial  was  properly  had  at  Shrews- 
bury :  "  Most  of  them  thought,  that  as  in  the  case  of  lar- 
"  ceny  at  common  law,  so  in  this,  where  the  statute  de- 
"  clared  the  offence  to  be  of  the  same  kind,  the  subsequent 
"  conduct  of  the  prisoner,  in  not  accounting  to  his  master 
"  and  denying  the  receipt  of  the  money,  was  evidence  to 
"  shew  that  the  original  taking  was  with  intent  to  secrete 
"  and  embezzle,  and  so  to  steal,  within  the  meaning  of  the 
"  statute;  and  the  more  so,  as  the  act  of  secreting  was  a 
"  negative  act.  And  some  considered  that  the  offence  was 
"  triable  in  either  county,  as  referable  to  the  original  taking 
"  in  the  one,  and  the  not  accounting,  but  denying  the  re- 
"  ceipt  when  called  upon,  in  the  other."  (7) 

(g)  Hobson's    case,    Shrewsbury       1  East.  P.  C.  Addend,  xxir. 
lent  Ass.  1S0J,  and  East  T.  1S03, 
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Taylor's  case  In  the  other  case  which  occurred  shortly  afterwards,  the 
In  tins  case         .    _.  .  , 

it  was  hold-      indictment  charged  the  prisoner,  with  embezzling  the  sum 

en  that  if  a        often  shillings,  the  property  of  his  master  James  Barker. 

servant  re-  ,  °  '  r      '        J 

reive  money     The  evidence  was,  that  the  prosecutor  Barker,  who  was  a 

JnttecoantT  fishmionger  >n  Drury-lane,  in  the  county  of  Middlesex,  sent 
of  A.,  ami  lie-  his  servant  the  prisoner,  with  some  herrings,  to  a  street  in 
onto  account  Blackfriars-road,  in  the  county  of  Surry,  to   a  Mrs.  Ste- 

for  it  in  the      yens  ;    telling-  him   that  he  was  to  receive  the  sum  of  ten 

county  of  B.         ,  ....  . 

there  deny  the  shillings  tor  them,     tie  went   with  the  herrings  about  six 

receipt  o\  it,     o'clock  in  the  evening,  and  delivered  them  to  Mrs.  Stevens, 

he  may  he  in-  .    . 

dieted' tor  the    who  paid  him  the  ten  shillings  ;    after  which  he  returned  to 

embezze-  j^  master  vv]l0  asked  him  if  he  had  brought  the  money  : 
rnent  in  the  a  J  ' 

jailer  county,  to  which  he  replied,  that  he  had  not,  for  that  Mrs.  Stevens 
had  not  paid  him.  His  master  then  paid  him  his  weekly 
wages  (it  being  on  a  Saturday),  and  he  went  away,  being 
to  return  on  Monday  morning  as  usual :  but  did  not  return, 
nor  did  he  ever  account  for  the  money.  Upon  this  evi- 
dence it  was  contended,  on  the  part  of  the  prisoner,  that  he 
was  only  liable  to  be  indicted  in  the  county  of  Surry,  where 
the  money  was  received  :  and  the  jury  having  found  him 
guilty,  this  point  was  reserved  for  the  consideration  of  the 
Judges.  The  opinion  of  the  Judges  was  afterwards  deli* 
vered  by  Lord  Alvanley,  C.  J.  who  first  referred  to  the 
foregoing  case  of  Hobson,  and  then  proceeded. — "  In  the 
"  present  case  no  doubt  can  be  entertained.  The  prisoner, 
<c  being  sent  over  Blackfriars-bridge  into  the  county  of 
<c  Surry,  there  received  ten  shillings  for  his  master.  The 
"  receipt  of  that  money  was  perfectly  legal,  and  there  was 
"  no  evidence  that  he  ever  came  to  the  determination  of 
"  appropriating  the  money  to  his  own  use  until  after  he  had 
Ci  returned  into  the  county  of  Middlesex.  It  was  not 
"  proved  that  the  money  ever  was  embezzled  until  the  pri- 
"  soner  was  in  the  county  of  Middlesex.  J n  cased  of  this 
"  sort  the  nature  of  the  thing  embezzled  ought  not  to  be 
"  laid  out  of  the  question.  The  receipt  of  money  is  not  like 
tl  the  receipt  of  an  individual'  thing,  where  the  receipt  may 
il  be  attended  with  circumstances  which  plainly  indicate  an 
"  intention  to  steal,  by  shewing  an  intention  in  the  receiver 
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Cl  Inappropriate  the  thing  to  his  own  use.     Thus,  i; 
li  vant  receive  a  horse  lor  his  master,  and  sell  it  befori 
"  gets  out  of  the  county  where  he  lir-t  received  it,  it  might 
u  be  said   that   lie   is  guilty  of  the   whole  offence  in  that 
11  county.     But  with  respect  to  money,  it  i-  not  necessary 
"  that  the  servant  should  deliver  over  to  his  master  the 
"  identical  pieces  of  money  which  he  receive-,  if  he  should 
u  have  lawful  occasion  to   pay  them  away.     In  such  a  ca  e 
"  as  this  therefore,  even  if  there  had  been  evidence  of  the 
"  prisoner  having   spent  the   money  on   the  other  side  of 
"  Blackfriar's-bridge,  it  would  not  necessarily  confine  the 
"  trial  of  the  offence  to  the  county  of  Surry.     But  here 
11  there   is   no  evidence  of  any  act  to  bring  the  prisoner 
"  within  the  statute  until  he  is  called  upon  by  his  master  to 
"  account.     When  called   upon  by  his  master  to  account 
"  for  the  money,  the  prisoner  denied   that  he  had  ever  re- 
"  ceived   it.     This  was  the  first  act   from  which   the  jury 
"  could  with  certainty   say  that  the  prisoner  intended   to 
"  embezzle  the  money.     In  this  case  there  was  no  evidence 
of  the  prisoner  having  done  any  act  to  embezzle  in  the 
county  of  Surrey,  nor  could  the  offence  be  complete,  nor 
"  the  prisoner  be  guilty  within  the  act,  until  he  refused  to 
"  account  to   his   master.     We  are   therefore   of  opinion, 
"  that  the  prisoner  was  properly  indicted  in  the  county  of 
"  Middlesex."  (/■) 

The  oflence  under  the  statute  being  constituted  a  felony,   As  to  the 
with  the  attendant  properties  and  consequences  which  at-   J^SjJtele?. 

tach  upon  a  crime  of  that  degree,(s)  it  follows  that  though  tion where th« 

.         i  i  i-fl*  cc  i:«    transaction 

the  same  act  may  be  charged  as  a  different  offence  u  cut-  ,.UI.,„N ,  ■  ■-,. 

ferent  counts  of  the  indictment,  yet  different  acts  amounting  tinct 

to  different  and  distinct  felonies  ought  not  regularly  to  be  menL 

included   in  the  same  indictment,  and  will  probably  not  be 

allowed  to  be  given   in  evidence  by  the  court,  who   may   in 

their  discretion  put  the  prosecutor  to  elect  on  which  he  will 

(r)  Taylor"*  case,  3  Bos.  and  Pul.  (*)  J*et  LS80,  1838,  1834  B»f. 

506.     2  Leach  974.  1244,1845. 
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proceed,  (t)     And  it  seems,  that  each  distinct  act  of  embez- 
zlement will  in  <rcneral  be  a  distinct  felony. 


Ilcbb's  case. 
11  the  trans- 
action pro- 
posed to  be 
given  in  evi- 
dence appears 
to  consist  of 
several  dis- 
tinct acts  of 
embezzle- 
ment, the  pro- 
secutor may 
be  put  to  his 
election  of 
some  particu- 
lar act  on 
which  he  will 
proceed.  And 
if  he  cannot 
shew  some 
particular  act 
of  embezzle- 
ment, the  in- 
dictment w  ill 
not  be  sup- 
ported. 


In  a  case  where  the  indictment  against  the  prisoner  con- 
tained a  variety  of  counts,  some  for  embezzlement  under  the 
statute,  and  others  for  larceny  at  common  law,  the  following 
facts  appeared  upon  the  statement  of  the  counsel  for  the 
prosecution.     The  prisoner  had  been  for  several  years  the 
principal  clerk  to  the  prosecutors,  who  were  engaged  in  a 
large  iron  manufactory,  and  in  that  capacity  had  the  prin- 
cipal direction   of  the   concern,   receiving   monies,   paying 
workmen,  and  other  expences,  and   being  empowered   to 
draw  upon  the  bankers  of  the  prosecutors  for  such  money 
as  he  might  require  for  those  purposes,  and  to  draw  and 
endorse  bills  of  exchange  in  the  prosecutors'  names.    At  the 
end  of  every  quarter  of  a  year,  during  the  time  he  had  so 
acted  as  clerk,  he  had  laid  before  the  prosecutors  an  account 
containing  a  statement  of  the  receipt  and  expenditure  of  the 
monies  which  had  come  to  his  hands,  at  the  bottom  of  which 
there  had  always  appeared  a  balance  stated  as  due  to  the 
prosecutors.     During  the  first  year  that  any  property  was 
embezzled,  this  balance   was  of  small  amount ;  but  it  had 
gradually  increased;  and  in  the  latter  part  of  the  prisoner's 
service,  the  balance  of  each  quarter's  account,  which  should 
have  been  in  his  hands,  had  amounted  to  several  thousand 
pounds.     The  prosecutors,  having  great  confidence   in  the 
prisoner's  integrity,  never  enquired  particularly  as  to  the 


(t)  The  rule  is  thus  laid  down 
by  Buller,  J.  in  the  case  of  Young 
and  others,  ST.lt.  106.-,  "If  it 
"  appear  before  the  defendant  has 
"  pleaded,  or  the  jury  are  charged, 
"  that  he  is  to  be  tried  for  sepa- 
"  rat  offences,  it  has  been  the 
"  practice  for  Judges  to  quash  the 
••  indictment,  lest  it  should  con- 
"  found  the  prisoner  in  his  de- 
•'  fence,  or  prejudice  him  in  his 


challenge  of  the  jury;  for  he 
might  object  to  a  jur\  mans  try* 
ing  one  of  the  offences  though 
he  might  have  no  reason  to  do  so 
in  the  other.  But  these  are  only 
matters  of  prudence  and  discre- 
tion. II  the  Judge  who  tries  the 
prisoner  does  not  discover  it  in 
time  I  think  he  may  put  the  pro- 
secutor to  make  his  election  on 
which  charge  he  will  proceed." 


chap. xv.]     Clerks,  8$c.  39  Geo.  III.  c.  83.  )9\~ 

nature  of  tin's  balance,  or  of  what  cash,  cash-note?,  orbilli 
of  exchange   it  from   time  to  time  consisted,  hut  had  sup- 
posed that  it  probably  consisted  of  long  dated  bills.     About 
the  end  of  the  hist  quarter  of  his  service  circumstances  oc- 
curred which  induced  the  prosecutors  to  suspect  his  honesty  ; 
and  an  enquiry   was  in  consequence  instituted,  from  which, 
and  his  own  admissions,  it  clearly  appeared  that  monies  be- 
longing- to  the  prosecutors,  nearly  to  the  amount  of  the  ba- 
lance which  appeared  upon  the  prisoner's  accounts  in  their 
favour,  had  been  appropriated  by  him  to  his  own  use.     Me 
admitted  that  he  had  for  %  long  time  been  in  the  practice  of 
appropriating-  to  his  own  use  some  of  the  monies  received 
by  him  on  account  of  the  prosecutors,  and  drawn  from  their 
bankers,  under  his  authority  to  draw  upon  them  for  the  pay- 
ment of  the  workmen  and  the  other  purposes  of  the  manufac- 
tory. But  he  did  not  state  any  specific  sum  that  he  had  so  con- 
verted, nor  of  what  particular  kinds  of  cash  or  notes  any  part 
of  the  embezzled  property  consisted  ;  but  said  that  for  the  last 
two  or  three  years  he  had  been  in  the  constant  practice   of 
taking-  money,  in  sums  which  he  did  not  recollect,  and  not 
particularly  at  any  one  time  ;  and  that  he  had  continued  the 
practice,  subsequently  to  the  last  quarter,  at  which  he  ren- 
dered an  account,   up  to  the  day  of  his  detection.      The 
counsel  for  the  prosecution  then  stated,  that  though  he  con- 
sidered himself  precluded  from  giving  evidence  of  anv  em- 
bezzlement  prior  to  the  last  quarter's  account  which   the 
prisoner  had  laid   before  the  prosecutors,  inasmuch  as  that 
account  had  been  looked  at  by  them  without  any  objection 
being  made  on  their  part  to  the  balance;  yet  he  was  pre- 
pared to  support  the  indictment,  by  proving  the  receipt  of 
various  sums  by  the  prisoner  on  account  of  the  prosecutors 
subsequent  to  the  last  quarter's  account,  by  the  admission 
of  the  prisoner  that   the  same  system  and  practice  of  con- 
verting  the  monies  of  the  prosecutors  to  his  own   use  had 
been  continued  by  him  from  the  time  the  last  quarterly   ac- 
count was  made  up  to  the  time  of  his  detection,  and  l>\  shew- 
ing that,  upon  the  prisoner's  account  books  being  seized,  there 
appeared  upon  the  lace  of  them  an  amount  of  monies  re- 
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reived  considerably  beyond  the  amount  of  monies  expended 
during  that  time  :  and  that  upon  this  evidence  he  con- 
ceived that  he  might  ask  the  jury  to  presume  that  the 
prisoner  had  embezzled  some  note,  or  sum  of  money,  within 
the  description  contained  in  the  indictment ;  the  several 
counts  of  which  were  so  framed  as  to  include  almost  every 
possible  sum,  either  in  notes,  bills,  or  cash,  which  the  pri- 
poner  could  have  taken  at  any  one  time.  But  he  was  here 
stopped  by  Mr.  Baron  Garrow,  who  enquired  whether  he  was 
able  to  give  evidence  of  any  particular  sum  having-  been  so 
converted,  and  of  what  particular  description  of  notes,  bills, 
or  cash  it  consisted;  and  upon  being  answered  that  the  evi- 
dence would  not  go  beyond  that  which  had  been  already 
stated,  the  learned  Judge  said,  he  was  clearly  of  opi- 
nion, that  the  indictment  could  not  be  supported.  He  said 
that  the  evidence  stated  would  only  go  to  shew  a  conver- 
sion by  the  prisoner  of  the  monies  of  the  prosecutors,  con- 
sisting probably  of  numerous  distinct  acts  of  embezzle- 
ment, all  of  which  were  distinct  felonies,  and,  if  ascertained, 
might  be  made  the  subject  of  distinct  prosecutions:  but  that 
it  was  necessary  they  should  be  so  ascertained  and  distin- 
guished, and  that  the  prosecutors  should  select  some  one 
act  of  embezzlement,  in  support  of  the  present  indictment; 
the  rule  of  law  being,  that  where  a  transaction  proposed  to 
be  given  in  evidence  appears  clearly  to  consist  of  several 
distinct  felonies  the  prosecutor  ought  to  be  put  to  elect 
some  particular  felony  on  which  he  will  proceed.  And  he 
accordingly  directed  the  jury  to  acquit  the  prisoner,  (u) 


Punishment 


The   statute,  in    mentioning  the    specific   punishment  of 

for  offen<  is       transportation    for  fourteen    years,   does   not   exclude    any 

statute.     Not  other  punishment  of  inferior  degree.  (a?)     For  "  when  the 

uecessarily        «  statute  declares  that  the  oHbnder  under  the  circumstances 

fourteenyears'  .  . 

transporta-       "  shall  be  deemed  to  have  leloniously  stolen,  it  makes  the 

tiou. 

(«)  Ht:bb*s(Richard.\stloy)casc,  (w)  2  East.  P.  C.  «,  16.  s.  18.  p. 

tor.  CJarrow,  B.  Stafford  Sum.  Ass.      578. 
1818.  MS. 
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"  offence  a  felony,  and  imposes  all  the  common  and  ordi- 
"  nary  consequences  attending  a  felony.  Therefore,  as  in 
"  other  cases  of  grand  larceny  the  party  convict  will  be  lia- 
"  ble  to  judgment  of  death  unless  he  pray  the  benefit  of 
"  clergy,  so  it  is  the  same  in  this  case.  Some  of  the  ordi- 
il  nary  consequences  of  a  conviction  of  grand  larceny  have 
"  been  shewn  to  follow  a  conviction  under  this  act ;  for  al- 
"  though  the  act  gives  no  power  to  fine  or  imprison,  the 
"  common  law  punishments,  still  it  is  the  practice  to  im- 
"  pose  such  punishments ;  and  the  court  is  not  confined  to 
"  the  specific  punishment  of  transportation  for  fourteen 
"  years  mentioned  in  the  act.  The  reason  why  the  men- 
"  tion  of  such  a  punishment  was  introduced  into  the  act  is 
"  probably  this,  that  the  legislature  meant  the  party  con- 
"  vict  should  not  only  be  liable  to  all  the  ordinary  pu- 
"  nishments  attaching  upon  a  conviction  of  a  clergyable  fe« 
"  lony,  but  that  he  should  also  be  liable  to  a  greater  term 
"  of  transportation  than  in  other  cases  of  clergyable  fe- 
«  lonies."(» 

But,  in  order  to  found  a  judgment  upon  the  statute,  the 
indictment  must  be  specially  drawn  so  as  to  bring  the  case 
within  it.  (g) 

It   may  be  observed  with  respect  to  embezzlements  of  51  Geo.  III. 

their  masters  goods  committed  bv  clerks  or  servants  in  Ire-  c'  3S,'        1<T 
~  J  similar  en- 

land,  the  statute  51  Geo.  III.  c.  38.   describing  the  offences  beasslonaenti 

j  i  j-  •.!     ,r  c    ,i       ««    *-.  in  Ireland. 

in  words  nearly  corresponding  with  those  of  the  39  Geo. 

III.  c.  85.  enacts  that  the  offender  shall  be  deemed  guilty 
of  a  misdemeanor,  and  be  liable  to  be  transported  for  four- 
teen years. 

Shortly  after  the  decision  in   Walsh's   case,    which  has  Of  embezzle. 
been  noticed  in  a  former  part  of  this  work, (z)  an  act  was  tankers,  mer- 
passed,  for  the  more  effectually  preventing  the  embezzle-  cnanto,  bro- 

(x)  By  Bayley,  J.  in  Rex  v.  John-      Ass.  1S00.     8  East.T.  C.c.  16.  s.  IS. 
sou,  3  M.  and  S.  536.  p.  576. 

Of)  Jones's    case,    Winton,  Spr,  (=)  Jute,  1066. 
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krrs,  nttor-       ment   of  securities  for  money  and  other  effects,  left   or  de- 
nies, or  other  .   „  ,  .  .  ,  .. 
agents.              posited  tor  safe  custody  or  other  special   purpose,    in  the 

hatids  of  bankers,  merchants,  brokers,  attornies,   or  other 

agents. 

52  Geo.  HI.  This  statute  is  the  52  Geo.  III.  c.  63.;  the  first  section 

c.  6.:f.    It  any   0p  wj,;cn  recites,  that   it  was  expedient  that  due  provision 

person  with  '  r 

whom  as  should  be  made  to  prevent  the  embezzlement  of  government 

hanker,  bro-  .     ,,  ...      P  .    .        .         ,  ,     ., 

k(  r  agent  &c.  ani'  °*her  securities  tor  money,  plate,  jewels,  and  otlier  per- 

any securities    sonal  effects,  deposited  for  safe  custody,  or  for  any  special 

or  personal  ., 

effects  shall       purpose,   with   bankers,  merchants,   brokers,  attornies,  and 

have  been  de-  other  agents,  entrusted  by  their  customers  and  employers: 
posited  with-  °  J  .,        i 

out  authori-      and  then  enacts,  "  that  if  any  person  or  persons  with  whom 

tv  to  sell  or  «  (as  banker  or  bankers,  merchant  or  merchants,  broker  or 
pledge  the  v 

same,  shall  u  brokers,  attorney  or  attornies,  or  agent  or  agents  of  any  de- 
ate 'nlcd»-c"      "  scription  whatsoever) any  ordnance  debenture,  exchequer 

embezzle,  &c.  «  bill,  navy  victualling  or  transport  bill,  or  other  bill,   war- 

the  same,  in 

violation  of  rant  or  order  for  the  payment  of  money,  state  lottery 

good  faith,  a  ticket  or  certificate,  seaman's  ticket,  bank  receipt  for  pav- 
ivith  intent  to  »  I  1     J 

defraud,  such  "  ment  of  any  loan,  India  bond  or  other  bond,  or  any  deed, 
b  d  emed  "  note  or  otner  security  for  money,  or  for  any  share  or  in- 
guilty  of  a  u  terest  in  any  national  stock  or  fund  of  this  or  any  other 
misdemeanor,  ,,  ...  1  r       i     r 

and  he  trans-         country,  or  in  the  stock  or  fund  of  any  corporation,  com- 
ported for  a  pany  or  society  established  by  act  of  parliament  or  royal 
fourteenyears,  ,,     ,  . 
or  receive             charter,  or  any  power  of  attorney  tor  the  sale  or  transfer 

snehotherpu-  «  of  any  such  stock  or  fund  or  any  share  or  interest  therein, 

oishmentas  . 

may  be  inflict-       or  any  plate,  jewels  or  other  personal  effects,  shall  have 

"  been  deposited,  or  shall  be  or   remain  for  safe  custody, 

"  or  upon  or  for  any  special  purpose,  without  any  authority 

"  either  general,  special,   conditional,  or  discretionary,  to 

"  sell  or  pledge  such   debenture,  bill,  warrant,  order,  state 

"  lottery  ticket,  or  certificate,  seaman's  ticket,  bank  receipt, 

"  bond,  deed,  note  or  other  security,  plate,  jewels  or  other 

"  personal  effects,  or  to  sell,  transfer  or  pledge,  the  stock  or 

"  fund,  or  share  or  interest  in  the  stock  or  fund  to  which 

(i  such  security  or  power  of  attorney  shall  relate,  shall  sell, 

"  negociate,  transfer,  assign,  pledge,  embezzle,  secrete  or  in 

"  maimer  apply  to  his  or  their  own  use  or  benefit^  any  such 


ed  for  a  mis- 
demeanor. 
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"  debenture,  bill,  warrant,  order,  state  lottery  ticket,  or 
"  certificate,  seaman's  ticket,  bank  receipt,  bond,  deed,  note 
"  or  other  security  as  herein  before  mentioned,  plate, 
"  jewels  or  other  personal  effects,  or  the  stock  or  fund,  or 
"  share  or  interest  in  the  stock  or  fund  to  which  such  secu- 
"  rity  or  power  of  attorney  shall  relate,  in  violation  of  good 
"  faith,  and  contrary  to  the  special  purpose  for  which  the 
"  things  hereinbefore  mentioned,  or  any  or  either  of  them, 
u  shall  have  been  deposited,  or  shall  have  been  or  remained 
"  with  or  in  the  hands  of  such  person  or  persons,  with 
"  intent  to  defraud  the  owner  or  owners  of  any  such  instru- 
"  ment  or  security,  or  the  person  or  persons  depositing  the 
"  same,  or  the  owner  or  owners  of  the  stock  or  fund,  share 
"  or  interest,  to  which  such  security  or  power  of  attorney 
"  shall  relate,  every  person  so  offending  in  any  part  of  the 
"  united  kingdom  of  Great  Britain  and  Ireland,  shall 
"  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and, 
"  being  thereof  convicted  according  to  law,  shall  be  sen- 
"  tenced  to  transportation  for  any  term  not  exceeding  four- 
"  teen  years,  or  to  receive  such  other  punishment  as  may 
"  by  law  be  inflicted  on  a  person  or  persons  guilty  of  a  mis- 
"  demeanor,  and  as  the  court  before  which  such  offender  or 
"  offenders  may  be  tried  and  convicted  shall  adjudge."  («) 

The  second  section  of  the  statute  recites  that  it  is  usual  59  Geo.  III.  c 

6.'}.  s.  l2.      if 
for  persons  having  dealings  with  bankers,  merchauts,  brokers,  anv  sucn 

attornies,  and  other  agents,  to  deposit,  or  place  in  the  hands  banker,  bro- 

°  '  l  ker.  agent, &c. 

of  such  bankers,   merchants,  brokers,  attornies,  and  other  in  whose 

agents,  sums  of  money,  bills,  notes,  drafts,  cheques,  or  or-   bands  any 
3         '  - '  '  •>  \       .  money,  bill, 

ders  for  the  payment  of  money,  with  directions,   or  orders,   &c.  shall  be 

j.     •  ii  •  1  j.        i  •  i  i    i  -ii  placed  with 

to  invest  the  money  so  paid,  or  to  which  such  bills,  notes,  '      order  m 

drafts,   cheques,  or   orders,  relate,  or  part  thereof,   in   the   writing,  sign- 

,  r      ,  .  ed  \>\  the 

purchase  oi  stocks,  or  tunds,  or  m  or  upon   government  or   party, to inrest 

other  securities  for  monev,  or  to  apply  and  dispose  thereof  such  money, 

■"  '  '    J  r  &c<  shall  :i|>- 

in  other  ways,  or  for  other  purposes  ;  and  that  it  was  ex-   plj  t.>  their 

«>v.  n  Use  :niy 

(a)  See  an  indictment  on   this      delivered  to  be  discounted,    in    S  such  money 

s-eclion  of  the  statute,  against  a      r;uit,  Crim,  L,  98 j. 
bill-broker  for  embezzling  a  bill 
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fi  c.  in  viola-     pedicnt  to  prevent  embezzlement  and  malversation  in    such 
faith,  with  in-   cases  also  :  and  it  tlion  enacts,  "  that   if  any  such  banker, 

tent  to  de-       «  merchant,   broker,   attorney,    or  other   agent,    in    whose 
fraud  the  own-  ...  .      ,      . 

erofsuchmo-  "  hands  any  sum  or  sums  of  money,  hill,  note,  draft,  cheque 

ney,  &c.  such    u  or  or(]cr  for  nic  payment  of  any  sum  or  sums   of  money 
oftVmlrrs  shall  '    J  J  ... 

beguiltyofa    "  shall    be  placed,    with   any  order  or  orders    in    writing, 

MddpeSedr'  " and  sisned  by the  Par*y or  Parties  who  slia!1  so  dePosit  or 

as  mentioned     «•  place  the  same,  to  invest  such  sum  or  sums  of  money,  or 
section?1™61     "  the  money  to  which  such  bill,  note,  draft,  cheque  or  order 
"  as  aforesaid  shall  relate,  in  the  purchase  of  any  stock  or 
(i  fund,  or  in  or  upon  government  or  other  securities,  or  in 
"  any  other  way  or  for  any  other  purpose  specified  in  such 
"  order  or  orders,  shall  in  any  manner  apply  to  his  or  their 
"  own  use  and  benefit,  any  such  sum  or  sums  of  money,  or 
"  any  such  bill,  note,  draft,  cheque  or  order  for  the  payment 
"  of  any  sum  or  sums  of  money  as  hereinbefore  mentioned, 
"  in  violation  of  good  faith,  and  contrary  to  the  special  pin- 
"  pose  specified  in  the  direction  or  order  in  writing  herein- 
"  before  mentioned,  with  intent  to  defraud  the  owner  or 
"  owners  of  any  such  sum  or  sums  of  money,  or  order  for 
"  the  payment  of  any  sum  or  sums  of  money  ;  every  person 
"  so  offending  in  any  part  of  the  united  kingdom,  shall,  in 
"  like  manner,  be  deemed  and  taken  to  be  guilty  of  a  misde- 
"  meanor,  and  being  convicted  thereof,  according  to  law, 
"  shall  incur  and  suffer  such  punishment  as  is  hereinbefore 
"  mentioned." 

Limitations  The  statute  then  proceeds  to  provide  that  nothing  therein 

SSrtSte!1  s,ia11  extend  to  Prevent  any  ot"  t,ie  persons,  thereinbefore 
mentioned,  from  receiving  any  money  actually  due  and 
payable  upon  or  by  virtue  of  any  of  the  instruments  or  se- 
curities mentioned  in  the  act,  according  to  the  tenor  and  ef- 
fect thereof,  (b)  And  that  the  penalties  of  it  shall  not  ex- 
tend to  any  partner  or  person  belonging  to  a  firm,  unless  he 
shall  actually  commit,  or  be  accessary  or  privy  to  the  com- 
mission of  the  offence,  (c)     It  also  provides  that  the  act  shall 


(ft)  S.  3.  (c)  S.  4. 
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not  affect  any  trustee,  or  mortgagee,  in  respect  of  any  acts 
done  in  relation  to  the  property  comprized  in  or  affected  by 
the  trust  or  mortgage,  (d)  And  that  it  shall  not  extend  to 
restrain  any  hanker,  merchant,  &c.  or  other  agent,  from  sell- 
ing, or  disposing  of  any  securities,  property,  or  effects,  in 
their  custody  or  possession,  upon  which  they  have  any  lien, 
or  demand,,  which  by  law  entitles  them  to  sell  or  dispose 
thereof,  unless  such  sale  or  disposal  shall  extend  to  a  greater 
number,  or  part  of  such  securities,  or  effects,  than  shall  be 
necessary  for  the  purpose  of  satisfying  their  lien  or  de- 
mand, (e) 

The  fifth  section  of  the  statute,  after  providing  that  no-   Bys.  5  no 
i  •      •      ,  -i  ii  i    ii    person  is  to  be 

thing- in  the  act  contained,  nor  any  proceeding-  thereupon,  shall   convicted  if 

prevent,  or  lessen,  any  remedy  at  law,  or  equity,  which  the   be  shall,  pre- 
1  '  j  j  i  viously  to  bc- 

party  ag-grieved  might  have  had,  if  the   act  had  not  been   ing  indicted, 
made,  but  that  the  conviction  of  an  offender  against  the  act  the'nMtter  by 

shall  not  be  evidence  in  any  action  at  law  or  suit  in  equity  compulsory 

i        «*      i  ii  .l«  iiii       process  in 

against   such    offender;  enacts,    "that  no  person  shall   be   anyaction,&c. 

"  liable  to  be  convicted  by  anv  evidence  whatever  as  an  of-   in  which  he 

„  .        shall  have 

u  ender  against  this  act,  in  respect  of  any  act,  matter  or  thing   been  a  party, 

"  done  by  him,  if  he  shall  at  any  time  previously  to  his  be-   ^'.^j^1,1 

"  ing  indicted  for  such  offence,  have  disclosed  such  act,  mat-  been  bona  fide 

"  ter  or  thing,  on  oath,  under  or  in  consequence  of  any  com-  [Jj^jjjj  by 

"  pulsory  process  of  any  court  of  law  or  equity,  in  any  ac-  aggrieved. 

"  tion,  suit  or  proceeding,  in  or  to  which  he  shall  have  been 

"a  party,  and  which  e-hall  have  been  bona  tide  instituted  by 

"  the  party  aggrieved  by  the  act,  matter  or  thing,  which  shall 

"  have  been  committed  by  such  offender  aforesaid." 

It  is  provided  by  the  seventh  section  (hat  persons  com-  s.  :.  Puni 
mitting,  in  Scot/and,  any  misdemeanor  against  the  act,  shall   jjjjjjJera'ja'" 
be  liable  to  be  punished  by  tine  and  imprisonment,   or  by  Scotland. 
either  of  them,  cr  by  transportation  for  any  term  not  exceed- 
ing fourteen  years,  as  the  Judges,  before  whom  the  offender 
is  triod  and  convicted,  shall  direct. 

(rf)  S.  6.  *.  I. 
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Embezzle- 
ments of  mi- 
nor import- 
ance. 

54  Geo.  III.  c. 
110.     Aslo 
embezzle- 
ments b  j  pen- 
sioners or 
nurses  in 
Greenwich 
hospital. 


Before  this  chapter  is  concluded,  two  modern  statutes  may 
be  briefly  noticed  which  relate  to  embezzlements  of  minor 

importance,  and  provide  for  their  punishment  by  a  summary 
mode  of  proceeding.  The  54  Geo.  III.  c.  110.  s.  1.  reciting 
that  several  of  the  pensioners  and  nurses  in  the  royal  hospital 
for  seamen  at  Greenwich  had  of  late  pawned,  or  otherwise 
disposed  of  the  clothes  and  other  goods  delivered  to  them  to 
wear  or  use,  enacts  that  such  clothes,  Sec.  shall  be  marked 
in  a  particular  manner  ;  and  makes  any  person  taking  in 
pawn  or  receiving  them,  or  defacing  the  marks  (which  are 
to  be  taken  as  sufficient  evidence  of  property  in  the  com- 
missioners and  governors  of  the  hospital),  liable  to  a  pe- 
nalty of  ten  pounds  :  and  further  enacts,  that  if  any  pen- 
sioner or  nurse  shall  desert,  or  run  away,  and  carry  with  them 
any  clothes,  Sec.  belonging  to  the  hospital,  they  shall  upon 
conviction  be  committed  to  the  gaol  of  the  town,  &c.  where 
they  shall  be  apprehended,  for  six  calendar  months,  (f) 


55  Geo.  III.  c.       The  55  Geo.  III.  c.   137.  reciting  that  persons  received 

embezzle-         'llto  Puu^'c  work-houses  for  the  relief  of  the  poor  pawn  and 

ments  by  poor  dispose   of  their  clothes,  and  the  goods  belonging  to  such 

work-houses      work-houses,   and   that   poor   persons    relieved   by   having 

®c'  clothes  and  apparel  given  them  by  the  officers  of  parishes 

frequently  pawn  and  sell  the  same,  and  that,  by  the  laws 

then  in  force,  no  punishment  could  be  inflicted  on  them,  or 

on  the  persons  buying  or  receiving  the  same  in  pawn  ;  first 

vests  the  property  of  such  clothes,  goods,  &c.  in  the  overseers- 

for  the  time  being;  (g)  and  then  enacts,  that  the  overseers, 

or  other  persons  appointed  for  managing  or  providing  for 

the  poor,  may  cause  all  goods,  clothes,  linen,  Sec.  and  things 

belonging  to  such  overseers  or  other  persons,  to  be  marked 

with  the  word  "  Work-house,"  and  such  other  marks  as  they 


(/)  The  act  does  not  say,  "  con-  &c. —  Qu.  therefore  as  to  a  convic- 

"  viction  before  a  justice  T    hut  tion  before  a  justice. 

the  words  are,  "being  lawfully  con-  (g)  S.  I.     Sec  this  clause,  ante, 

"  victed  thereof,  by  the  oath  or  1142. 
"  oaths  of  one  or  more  witnesses/' 
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shall  think  proper,  for  identifying  the  parish,  &c.  by  which  the 
same  shall  have  been  provided ;  (h)  and  that  if  any  person 
shall  knowingly  take  in  pawn,  or  receive  any  goods,  &c.  pro- 
vided for  the  use  of  the  poor  in  a  work-house,  or  given  to  the 
poor  by  the  overseers,  &c.  or  any  goods,  &c.  or  materials  be- 
longing to  a  work-house  ;  or  shall  receive  or  buy  any  of  the 
provisions  provided  for  the  poor  of  such  work-house,  or 
shall  deface  the  marks,  &c.  they  shall  forfeit,  for  every  of- 
fence, not  exceeding;  five  pounds  nor  less  than  one  pound, 
upon  conviction  before  a  justice.  And  it  further  enacts, 
that  if  any  persons  shall  desert,  or  run  away  from  any  work- 
house, and  carry  with  them  any  clothes,  &c.  or  things  as 
aforesaid,  such  persons,  being  lawfully  convicted  before  any 
justice  of  the  peace,  shall  be  forthwith  committed  to  gaol  or 
to  the  house  of  correction  for  three  calendar  months.  And 
it  provides  that  the  marks,  Sec.  on  such  things  (being  duly 
authenticated)  shall  be  sufficient  evidor.ee  of  property  in 
the  overseers,  or  other  persons  appointed  as  aforesaid.  (/) 

In  a  late  publication  a  precedent  is  given  of  an  indictment  Embezzle- 
against  a  surveyor  of  highways,  for  usino-  materials  obtained   '  '  " 

for  repairing  the  highways  upon  his  own  premises,  for  em-   highways,  of 
ploying  the  public  labourers  on  his  own  grounds,  and  for  S^ST^w P 
embezzling   the  gravel   and  other  materials  which  had  been   pairing  them 
procured  for  the  parish.  (A)     This  indictment  does  not  ap-  ofthepaffsh.6 
pear  to  have  been  framed  upon  the  provisions  of  any  statute; 
but  to  have  charged  the  offence  against  the  defendant  as  a 
misdemeanor  at  common  law;  laying  the  acts  to  have  been 
done  by  colour  of  his  office,  and  in  dereliction  of  his  duty  as 
surveyor  of  the  highways.  (7) 

(/O  By  a  subsequent  part  of  the  (k)  3  Chit.  Crini.  L.  665.  where 

section,     it  is   directed  that  such  it  is  said,  in  note  (p),  that  this  in- 

marks  shall  not  he  placed  on  arti-  dictment  was   procured  from   the 

clcs  of  wearing  apparel  so  as  to  he  crown  office,  and  was  used  in  I 

publicly  visible  on  the  exterior  of  against  one  Robinson, 

the  same.  </)  See   ante,  213,  el  sequ.  as  to 

(t)  55  Geo,  III.  c.  137. s.  ci.  offences  by  persons  in  of. 
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CHAPTER  THE  SIXTEENTH. 


Of  Embezzlement  by  Officers  and  Servants  of  (he  Bank  of 
England^  and  by  Public  Officers, 

Embezzle-        SUBSEQUENT  to  the  transaction  in  the  case  of  Waite;(a) 
cersandser-      Du*  Pr'or  *°  t',e  decision  of  the  Judges  upon  it,  the  statute 

rants  of  the      15  Geo.  II.  c.  13.  was  passed  ;    the  twelfth  section   of  which 

Bank  of  Eng-  _ 

land.  relates  to  embezzlements  by  omcera  and  servants  ot   the- 

Bank  of  England. 


B ' 


15  Geo.  IT.  c.         1^  enacts,  u  that  if  any  officer  or  servant  of  the  said  com- 

1S- *•'„?•  "  panv   being-  entrusted   with  any  note,  bill,  dividend  war- 

Any  officer,  .       . 

&c.  of  the  said       rant,  bond,  deed,  or  any  security,  money  or  other  effects, 

company  «  belonging- to  the  said  company,   or  bavin"-  any  bill,  divt- 

being  entrust-  »    ©  r     jj  . 

ed  with  or  "  dend  warrant,  bond,  deed,  or  any  security  or  effect?,  of 
UlTjfe'or  "  dny  °^ier  person  or  persons,  lodged  or  deposited  with  the 
other  effects,     "  said  company,  or  with  him  as  an  ollicer  or  servant  of  the 

mid  secretin0"  • 

the  same,  is"    "  sa'('  company,   shall  secrete,   imbezil,  or  run  away  with 

made  guilty      u  any  Such   note,  bill,   dividend  warrant,  bond,  deed,  secu- 

ot  felon  v  . 

without  bene-  rity  money  or  effects,  or  any  part  of  them  ;  every  onicer 

lit  of  clergy,     u  or  servant  so  offending,  and  being-  thereof  convicted  in 

"  due  form  of  law,  shall  be  deemed  guilty  of  felony,  and 

"  shall  sutler  death  as  a  felon,  without  benefit  of  clergy." 

The  same  provisions  are  repeated  in  the  35  Geo.  III.  c. 
66.  s.  ()'.  and  37  Geo.  III.  c.  46.  s.  6.  (which  make  certain 
annuities  created  by  the  parliament  of  Ireland  transferable, 
and  the  dividends  payable  at  the  Bank  of  England)  with  res- 
pect to  effects  deposited  in  pursuance  of  those  acts.     And 


(a)  Jnte,  1226. 
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there  is  a  similar  provision  in  the  21  Geo.  II.  c.  11.  s.  3. 
with  respect  to  the  officers  and  servants  of  the  South  Sea 
company. 

It  appears  to  have  been,  at  one  time,  supposed  that  the  The  15  G. IT. 

c  l  *j  s  i  2  i* 
general  words  of  a  subsequent  statute,   39  Geo.  III.  c.  85.  notinany  re- 
cited in  the  preceding  chanter,  (b)  might  be  considered  as  so  8Pect  rf'i''  ll,,{t 
,        ,-  .,..,*«         x,  ,  by  the  39  Geo. 

covering  the  onences  mentioned  in  the   15  Geo.  II.  c.  13.  s.  iii.  c.&j. 

I "2.  as  to  do  away  the  capital  part  of  the  punishment  (herein 
prescribed,  (c)  But  the  point  baring  been  brought  under 
the  consideration  of  the  twelve  Judges,  they  were  unani- 
mously of  opinion  that  nothing  is  contained  in  the  39  G.  III. 
c.  85.  which  can  operate  as  a  repeal  of  any  part  of  the  15 
Geo.  II.  c.IS.(rf) 

A  question  was  made  upon  this  statute,  15  Geo.  II.  c.  13.  Bakewell'a 

h.  12.  whether  a  clerk  of  the  Bank  of  England,  employed  in  Hse'ems  that 

taking  an  account  of  certain  paid  notes,  who  had  embezzled  P'rid  notes,  ou 

a  paid  note,  which  he  found  upon  the  file,  not  properly  can-  n^k  0f  En«-- 

celled,  and  uttered  it  as  his  own  property,  came  within  the  land, are «f- 

1       l        •  '  fects  within 

provisions  of  the  statute,  as  having  embezzled  effects  belong-  thest  ifute,  l  '> 

ing  to  the  bank.  It  was  submitted,  on  behalf  of  the  prisoner,  peo.U.  c.lS. 
that  as  the  note  had  been  paid  and  cancelled  by  the  bank,  it 
could  no  longer  be  considered  either  as  one  of  the  securities, 
or  as  any  of  the  effects  mentioned  in  the  statute;  that  it  was 
once  a  bank-note,  but  had  entirely  lost  that  character  by  be- 
ing paid  and  cancelled  ;  and  was  become  a  piece  of  mere 
waste  paper  of  no  value  ;  whereas  the  words,  "  other  effects," 
in  the  statute,  clearly  meant  such  other  effects  as  were  of  a 
like  kind  with  those  that  had  been  enumerated  before.  An- 
other point  was  also  urged  on  his  behalf,  namely,  that  the 
prisoner  had  not   been  entrusted  with  the  possession  of  the 

(b)  Ante,  1229.  are  there  given  why  the  statute,  39 

(c)  See  the  argument  of  Erslu'ne,      Geo.  III.   c.  85.  should  not  have 
for  the  prisoner,  in  Aslelt's  second      such  an  operation. 

case,  2  Leach  965:  and  the  doubt  (</)  Asletts  second  case.  2  Leach 

is  mentioned  in  2  East.  P.  C.  c.  1G.      970. 
s.  \9.  p.  579;  but  sufficient  reasons 

4  l  2 
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note  in  question,  so  as  to  bring  him  within  the  statute;  that 
the  evidence  was  that   the  only  notes  with  which  he  was  in- 
trusted  were  notes  from  one  hundred  pounds  to  one   thou- 
sand pounds;  and  that,  therefore,  the  note  in  question,  be- 
ing only  a  note  for  fifty  pounds,  could  not  be  one  of  those 
which  he  was  employed  to  enter,   and  of  which  he  had  any 
custody.     The   case  was,  however,   left   to  the  jury,  who 
found  the  prisoner  guilty,  after  which  the  court  said  that 
on  looking  through  the  act  they  had  very  little  doubt  upon 
the  subject;  and  that  a  paid  note  was  certainly  part  of  the 
effects  belonging  to  the   bank.      But  they  said  that  as  the 
point  was  important,  and  there  had  been  no  decision  upon 
it,   the  case  should  be  saved  for  the  consideration  of  the 
twelve  Judges,  (e)     It  appears  that  the  case  was  never  de- 
cided  by  the  Judges,    but  went    off   on   other   considera- 
tions. (/) 

Aslctt's  (first)        ^n  indictment  on  this  statute  was  hoiden  bad  in  charging 

case.  the  prisoner   with   embezzling    "  certain    bills,    commonly 

meiit  charged    "  called  exchequer  hills"  when  the  person,  who  signed  the 

the  prisoner      ijj]}s  on  tne  nart  0f  government,  was  not  legally  authorized 

mthembez-  to  ?  oj 

zling  "  cer-      so  to  do.     It  appeared  that  the  bills  in  question  were  issued 

!! tain  bl,ls;       under  the  statute,  43  Geo.  III.  c.  5.  which  contained  a  pro- 
"  commonly  ?  ' 

"  called  ex-  viso  that  every  such  bill  should  be  signed  by  the  auditor  of 
"MB*-" and  *ne  excnefluerj  or  'n  n'-s  name,  by  any  person  duly  author- 
it  was  hoiden  ized  by  him  to  sign  the  same,  with  the  approbation  of  three 
bad,  on  its  _   ,      ,       ,  .   .  ,,,.      , 
appearino-that  or  niore  ot  the  lords  conumsioners  ol  the  treasury,  in  writing, 

the  bills  had      under  their  hands  ;  but  which  proviso  had  not  been  coni- 

beensignedby      ,...  •         /»■**■»■ 

a  person  not      plied  with,  inasmuch  as  the  authority  of  a  Mr.  Jennings,  by 

legally  aii-        whom  the  bills  were,  in  fact,  signed,  had  not  been  properly 
tnon/.ed  to  r  !  . 

sign  them.  renewed.  Upon  this  it  was  objected,  on  behalf  of  the  pri- 
soner, that  the  bills  in  question  were  not  legal  exchequer 
bills;  and  that,  as  the  indictment,  in  every  count,  averred 
the  instruments,  alleged  to  have  been  embezzled,  to  be  ex- 
chequer bills,  the  allegation  was  not  proved,  and  the  prisoner 

(e)  Bakewells  case,  O.  B.  1802.       Blanc.  J.  in  Aslclfs  second  case,  2 
2  Leach  9  13.  Leach  9(!2.  But  see  Aslett's  second 

(/)  2  Leach   947;    and  per  Le      case,  post,  1255,  etsequ. 
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must  be  acquitted.  And  the  court  were  of  opinion  that  the 
objection  was  good  ;  that,  as  the  formalities  required  by  the 
statute,  by  which  these  bills  were  created,  had  not  been 
complied  with,  they  were  not  good  exchequer  bills  ;  and 
that  the  circumstances  of  the  Bank  of  England  having-  pur- 
chased them  as  exchequer  bills,  and  of  the  bills  having  in 
that  character  answered  the  purposes  for  which  they  were 
on  >;■  illy  created,  could  have  no  effect  in  this  case,  as  they 
could  not  alter  the  nature  of  the  fact,  (g) 

But  the  prisoner  was  detained;  and  shortly  afterwards  Aslett's  (se- 
another  indictment  was  preferred  against  him,  upon  which  intfnVcafe it 

he  was  convicted.    This  indictment  described  the  exchequer  was  holden 
,.,,     .  ,.  ,..    ,    ,    ,  ,  ,   thatexche- 

bills  in  question  as  effects  belonging  to  the  governor  and  quer  billspur- 

company  of  the  Bank  of  England;  statins  the  effects,  in  the  ^ba!e(i  bv  the 

first  count,  as  paper  writings,  purporting  to  be  exchequer  good  consi- 

bills  ;  in  the  second  count,   as  certain  papers  upon  the  credit  s[Ined^  u 

whereof  the  bank  had  advanced  a  large  sum  of  money;  and  name  of  the 

:~    t\      ii  •    i  *  *   •  c  i       auditor  of  the 

in    the  third  count,  as  certain  papers  &c.  purporting  to  be  exchequer  by 

bills  commonly  called  exchequer  bills;  and  in  other  counts,  a  person  not 
the  exchequer  bills  in  question  were  called  securities  in-  thorized  are 

stead  of  effects.     It  was  objected  by  the  counsel  for  the  pri-      securities," 

J  J  'or,  ;it  [east, 

soner,  before  any  evidence  was  called  on  the  part  of  the  pro-  "  effects," 

secution,  that,  as  it  had  been  determined,  by  his  acquittal  on  meaning ^»f 

the  former  indictment,    that  the  papers  he  was  charged  with  ,hi  l5Geo. 

having   embezzled  were  not  exchequer  bills  at  the  time  of  and  that  a 

the  embezzlement,  he  could  not  be  again  charged  with  hav-  sfr\ant  of 

7  t:ic  bank,  em- 

ing  embezzled  the  same  papers,  as  being  effects  belonging  to  bezzling  such 

the  Bank  of  England;  he  having  committed  no  other  act  of  l;ilN  '-  \ 

°  °  com  icted  ut 

embezzlement  than  that  contained  in  the  former  indictment ;  felony  under 
for  though  by  a  remedial  statute,  43  Geo.  III.  c.  (SO.  these 
defective  papers  had  been  rendered  good  and  valid  ex- 
chequer bills  for  civil  purposes,  yet,  that  statute  having  im- 
pliedly declared  that  these  papers  were,  previous  to  the  pass- 
ing it,  mere  waste  papers,  and  of  no  value  at  the  time  the 


(g)  Aslett's  (first")  case,  cor.  Mac-      rence,  J.,  0.  B.  1S03.    2  Loach  934. 
dpnald,  C.B.,Rooke,  J.,  and  Law- 


tliat  statute. 
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embezzlement  of  them  took  place,  it  could  not  ex  post  facta 
make  them  valuable  effects,  within  the  statute    15 Geo. II. 
c.  \3.  s.  12  ;  which  word  effects,  it  was  contended,  could  ap- 
ply only   to   things   in  themselves  of   intrinsic  value.     But 
Le  Blanc,  J.  observed,  that  the  word  "  securities"  was  used 
in  the  statute  as  well  as  the  word  "  effects  ;"  which  shewed 
that  the  legislature  intended  that  the  statute  should  extend 
to  other  kinds  of  property  than  securities  ;  the  word  effects 
being  of  a  larger  and  more  comprehensive  meaning  than  the 
word  securities  :  and  he  directed  that  the  trial  should  pro- 
ceed.    The  facts  of  the  case  were  then  proved  ;  and  the  jury 
having  found  the  prisoner  guilty,  the  case  was  reserved  for 
the  consideration  of  the  twelve  Judges.     The  important 
question  submitted  to  them  was,  whether,  on  the  true  con- 
struction of  the  statute  15  Geo.  II.  c.  IS.  s.  12.  these  papers, 
which  were  issued  as  exchequer  bills,  did,  in  point  of  law, 
come  within  the  words  "  effects,  or  securities,"  meant  to  be 
described  in  the  act  of  parliament  ?     After  able  argument  by 
counsel,  and  much  consideration  by  the  Judges,  at  different 
conferences,  the  result  of  their  mature  deliberation  was  com- 
municated  by    Lord  Alvanley,  C.  J.  who  stated  that  the 
Judges  had  not  been  unanimous  upon  tin's  point,  but  that  a 
majority  of  them  were  of  opinion  that  the  bills,   or  papers, 
were  "  effects,  or  securities,"  within  the  true  meaning  of  the 
act,  and  that  the  prisoner  was  properly  convicted.     After 
alluding  to  the  great  object  of  the  legislature,  in  giving  pro- 
tection and  security  to  the  Bank  of  England,  his  lordship 
proceeded  to  state  that  the  papers  in  question   were  papers 
of  value;  that  though  they  might  not,  on  the  face  of  them,  be 
of  any  descriptive  legal  value,  yet  that  they  carried  about 
them  such  a  consequence,  at  least,  as  might  make  their  pre- 
servation of  infinite  importance  to  the  bank  ;   that  the  go- 
vernment of  the  country  was  pledged  to  pay  them  even  as 
they  were,  the  holders  of  them  having  as  strong  a  claim  upon 
the  justice  of  the  government  for  such  payment  as  if  they 
were  technically  correct  in  all  their  parts;  and  that  they 
were,  therefore,  in  the  true  meaning  of  the  word,  securities 
which  might  be  rendered  available  to  any  persons  having  the 
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legal  right  to  them.  He  then  observed,  that  the  papers  in 
question  were  not  less  to  be  deemed  effects;  which  word 
was  a  very  large  and  general  term,  and  confined  to  no  par- 
ticular description  of  property,  either  in  specie,  or  value  ; 
and  was,  therefore,  probably  inserted  in  the  act,  studiously, 
when  the  legislature  were  placing  a  special  guard  around 
the  bank ;  and  also  that  the  offence  of  embezzling  the  effects, 
or  securities,  mentioned  in  the  act,  was  not  made  larceny, 
where  some  value  must  attach  on  the  thing-  taken,  but  was 
created  a  felony,  which  induced  no  necessity  for  any  value 
being"  ascertained.  He  then  put  several  cases  to  shew  that 
the  papers  in  question  were  effects)  and  after  stating-  that 
the  Judges  had  not  found  themselves  driven  to  the  extreme 
length  of  construing-  the  word  "  effects"  to  extend  to  such 
trilling  articles  as  the  stumps  of  old  pens,  or  a  piece  of  blot- 
ting paper  (an  absurdity  which  had  been  supposed  in  argu- 
ment); he  said  that  their  judgment  only  determined  that  the 
words  of  the  act  necessarily  extended  to  such  securities,  or 
effects,  as  were  entrusted  to  the  officers  and  servants  of  the 
bank ;  and  that  the  bills  in  question  came  under  that  de- 
scription. (//) 

A  recent  statute,  50  Geo.  111.  c.  59.  has  been  passed  for  Of  embezzle 

the  more  effectually  preventing  the  embezzlement  of  money  meJ*}*  ot  thc 

.  .       „  ,     i         •  ,  ii-i  I     Plll»hc  monies 

or  securities  for  money   belonging  to  the  public,  by  any  col-  by  public  of- 

lector,  receiver,  or  other  person  entrusted  with  the  receipt,  «cer»  eollecl- 
care,  or  management  thereof;  and  it  makes  persons  offend- 
ing by  such  embezzlement  guilty  of  a  misdemeanor. 

The  first  section  of  the  statute  enacts,  "  that  if  any  per-  50  Geo.  III.  c. 

i  r  ;,;'-  8-  '•  Ant 

'•  son  or  persons  to  whom   any  money  or  securities  tor  mo-  person  em- 

"  nev  shall  be  issued  for  public  services,  shall  embezzle  such   bezzling  or 
J  r  fraudulently 

"  money,   or  in  any  manner  fraudulently  apply  the  same  to  applying  rao< 

«  his  own  use  or  benefit,  or  for  any  purpose  whatever  ex-  JjgJ^JJJaJj 

"  cept  for  public  services,  every  such   person  so  offending,  public ser- 

(/i)  Aslett's  (second)  case,  0.  B.       Leach  93S, 
1S03  and  1801,  1  New  Rep.  1.     2 
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rices,  to  be       "  antl  being  thereof  duly  convicted  according  to  law,  in  any 
guilty'ofa        '*  Pai't  °f  tne  united  kingdom,  shall  be  adjudged  guilty   of 

misdemeanor,   a  a  misdemeanor,  and  shall  be  sentenced  to  be  transported 

and  punished 

In  transporta-   "  beyond  the  sea,  or  to  receive  such  other   punishment  as 

tion, c  c.  a  may  j^y  iaw  jJe  ijjflicted  on  persons  guilty  of  misdemeanors, 

"  and  as  the  court  before  which  such  offenders  may  be  tried 
"  and  convicted  shall  adjudge." 

50  Geo.  III.  c.       rpjie  sccon(]  section  enacts,  i:  that  if  any  such  officer,  col- 
59.  8.2.     Any  ,       •  ,      ,  •  , 

officer,  col-      "  lector  or  receiver  so  entrusted  with  the  receipt,  custody 

lector,  &c- en-   «        management  of  any  part  of  the  public  revenues,  shall 

trusted  with  »  J  l  r 

the  receipt  «r  «  knowingly  furnish  false  statements  or  returns  of  the  sums 

of  the  public  "  of  money  collected  by  him  or  entrusted  to  his  care,  or  of 
revenues,  and  a  (ne  balances  of  money  in  his  hands  or  under  his  controul, 
false  state-        "  such  officer,  collector  or  receiver  so  offending,  and  being 

incuts, lobe  u  thereof  convicted,  shall  be  adjudged  guilty  of  a  misde- 
adjud'U'd  j      o       o        j 

guilty  of  a        (t  nieanor,  and  shall  be  adjudged  to  suffer  the  punishment 

misdemeanor,   u  0ffinean(]  imprisonment,  at  the  discretion  of  the  court, 

and  punished  l  » 

by  fine  and  "  and  be  rendered  for  ever  incapable  of  holding  or  enjoying 
nTent^c.        "  any  office  under  the  crown." 
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CHAPTER  THE  SEVENTEENTH. 


Of  Larceny  and  Embezzlement  by  Persons  in  the  Post 
Office;  of  Stealing  Letters ;  and  of  Secreting  Bags  or 
Mails  of  Letters. 

.L  HE  statutes  relating  to  these  offences  are,  the  5  Geo.  III. 
c.  25.  the  7  Geo.  III.  c.  50.  the  42  Geo.  III.  c.  81.  and  the 
52  Geo.  III.  c.  143.  And  the  offences  appear  to  consist, 
J.  In  the  embezzlement  and  stealing  of  letters  or  their  con- 
tents by  persons  employed  in  the  Post-office;  II.  In  the 
destroying  letters,  or  embezzling  the  postage  of  them,  by 
persons  so  employed  ;  III.  In  the  stealing  of  letters  by  per- 
sons not  employed  in  the  Post-office  ;  and,  IV.  In  the  se- 
creting, &c.  letters,  or  bags,  or  mails  of  letters,  which  may 
have  been  found  or  picked  up. 

I.  The  embezzlement  and  stealing  of  letters,  or  their  con-  Embezzle- 
tents,  by  persons  employed  in  the  Post-office,  were  made  fe-  JJ^Ungof 

lonies  without  benefit  of  clergy,  by  the  statutes  5  Geo.  III.  letters  or  their 

contents  bv 

c.  2b.  s.  17.  7  Geo.  III.  c.  50.  s.  1.  and  42  Geo.  III.  c.  81.  persons  em- 

s.  1. :  but  it  does  not  seem  necessary  to  refer  particularly  to  ployed  in  the 

'  ....      Post-omce. 

those  statutes  at  the  present  time,  as   their  provisions,  in 

respect  to  the  offences  in  question,  appear  to  be  included  in 

the  more  recent  statute  52  Geo.  III.   c.  143.  s.  2.  which  was 

passed  in  order  to  reduce  into  one  statute  those  provisions 

contained  in  any  revenue  laws  then  in  force,  whereby   the 

penalty  of  death  was  imposed  for  any  act  done  in  breach  of 

or  in  resistance  to  those  laws. 


This  statute  enacts,  "  that  in  all  cases  where  any  act  to  52  Geo.  III.  c. 
"  be  done  or  committed  after  the  passing  of  this  act  in  tcudsclergj 
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to  all  offences  "  breach  of  or  in  resistance  to  any  part  of  (lie  laws  for  col- 
in  breach  of      ,,  ,  ,  .  ,   ,  •,       .  r>  •,   •  1  1   1  „ 

the  revenue  lecting  his  majesty  s  revenue  in  Great  Britain  would  by 

laws,  except      «  (]ie  |aws  nou  jn  force  subject  the  offender  to  sulTer  death 
Mich  as  nrt-         ,,  .,  ,  .        '  -.      »   ,  ,  .    .  c 

deprived  of  as  gu,lty  °f  felony  without  beneht  ot  clergy  by  virtue  ot 

clergy  by  this    «  tjlc  sajt]  jaws  or  anv  cj-  them  such  act  so  to  be  done  or 
act.  J 

"  committed  shall  be  deemed  and  taken  to  be  felony  with 

"  benefit  of  clergy  and  punishable  only  as  such  unless  the 

"  same  shall  also  be  declared  to  be  felony  without  benefit 

"  of  clergy  by  this  act."  («) 

52  Geo.  III.  c.       The  statute  then  enacts,  "  that  if  any  deputy,  clerk,  agent, 
Persons  em-      "  letter  carrier,  post-boy  or  rider,  or  any  other  officer  or 

ployed  in  the     a  person  whatsoever  employed  by  or  under  the  post-office 
J'ost-oflicc  sc-         v  .  .  .  . 

creting.em-      "  of  Great  Britain,  in  receiving,  stamping,  sorting,  charg- 

bezzling,&c.     «  •        carrvjnff    conveying  or  delivering  letters  or  packets, 
any  letter,  &c.  °'         J     °'  jo  o  i 

containing        "  or  in  any  other  business  relating  to  the  said  office,  shall 

t  1- 

note  bill  &c    "  secrete,  embezzle  or  destroy  any  letter  or  packet,  or  bag 

or  an)  part       «  or  mail  of  letters  with   which  he   or  she  shall  have  been 
ihercol,  or  ,  .  ,,         ,  ,  ,  •   , 

stealino- the  entrusted  in  consequence  ot  such  employment,   or  which 

same  out  ot       «  shall  in  any  other  manner  have  come  to  his  or  her  hands 

anv  letter, &c.  J  .    . 

madeguilty      "  or  possession,  whilst  so  employed,  containing  the  whole 

onfbSf  fit'of  "  or  an>  Part  °r  PaFtfi  °f  any  bank  n0te'  ba!lk  P°St  bil1'  bil! 
clergy.  "  of  exchange,  exchequer   bill,   South   Sea  or  East  India 

"  bond,  dividend  warrant,  either  of  the  Bank,  South  Sea, 

"  East  India,  or  any  other  company,  society  or  corporation, 

"  navy   or  victualling  or  transport   bill,  ordnance   deben- 

"  ture,  seaman's   ticket,   state  lottery   ticket  or  certiiicate> 

'•  bank  receipt  for  payment  on  any  loan,  note  of  assignment 

"  of  stock  in  the  funds,  letter  of  attorney  for  receiving  an- 

M  nuities  or  dividends,  or  for  selling  stock  in  the  funds,  or 

<;  belonging  to  any  company,   society  or  corporation,   Ame- 

"  rican  provincial  bill   of  credit,  goldsmith's   or    banker's 

f*  letter  of  credit,  or  note  for  or  relating  to  the  payment  of 

u  money,  or  other  bond  or  warrant,  draft,  bill  or  promis- 

"  sory  note  whatsoever  for  the  payment  of  money  ;    or  shall 

"  steal  and  take  out  of  any  letter  or  packet  with  which  he 

(«)  S.  I. 
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"  or  she  shall  have  been  so  entrusted  or  which  shall  have 
"  so  come  to  his  or  her  hands  or  possession,  the  whole  or 
"  any    part    or  parts   of    any  such  bank  note,   bank   post 
"  bill,  bill  of  exchange,  exchequer  bill,  South  Sea  or  East 
(t  India  bond,  dividend  warrant,  either  of  the  Bank,  South, 
"  Sea,   E'st  India,  or  any  other  company,  society,  or   cor- 
"  poration,  navy  or  victualling'  or  transport  bill,  ordnance 
"  debenture,  seaman's  ticket,   state  lottery  ticket  or  certi- 
M  ficate,  bank  receipt   for  payment  of  any  loan,  note  of  as- 
"  signment  of  stock  in  the  funds,   letter  of  attorney  for  re- 
"  ceiving  annuities  or  dividends,  or  for  selling  stock   in  the 
u  funds,  or  belonging  to  any  company,  society,   or  corpo- 
(l  ration,  American  provincial  bill  of  credit,  goldsmith's  or 
"  banker's  letter  of  credit,  or   note  for  or   relating  to   the 
<(  payment  of  money,  or  other  bond  or  warrant,  draught,  bill 
il  or  promissory  note  whatsoever  for  the  payment  of  money ; 
"  every  person  so  offending,  being  thereof  convicted,  shall 
"  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a 
"  felon,  without  benefit  of  clergy." 

The  fourth  section  of  the  statute   relates  to  aiders  and  52  Geo.  III.  c. 

abettors,  and  to  accessories  ;  and  enacts,  "  that  if  any  person   Aul'ej!s  .'lbet. 

"  shall  counsel,  command,  hire,  persuade,  procure,   aid   or   tors,  and  ac- 

"  abet  any  such  deputy,  clerk,  agent,   letter  carrier,  post-  made  guilty 

"  boy  or  rider,  or  any  officer  or  person  whatsoever  employ-  of  felony  with- 
J  :.,«..  .    .  .  out  benefit  of 

"  ed   by   or  under  the  said  office,  in  receiving,  stamping,  clergy;  and 

"  sorti  112:,  char  »i  rig,  carrving,  conveving  or  delivering  letters  ?.ey.^J 

a?  ©     07  j      ='  -      ©  tried  betore 

u  or  packets,  or  in  any  other  business  relating  to  the  said  or  after  the 

"  office,   to  commit  any  of  the  offences   hereinbefore  men-   {!rmt,F 

"  tioned,  or  shall,  with  a  fraudulent  intention,  buy  or  re- 

"  ceive  the  whole  or  any  part  or  parts  of  any  such  security 

"  or  instrument  as  hereinbefore  described,  which  shall  have 

"  been  contained  in,  and  which,  at  the  time  of  buying   or 

"  receiving  thereof,  he  shall  know  to  have  been  contained 

"  in  any  such  letter  or  packet  so  secreted,  embezzled,  stolen 

"  or  taken  by  any  deputy,  clerk,  agent,  letter  carrier,  post- 

"  boy  or  rider,  or  any  other  officer  or  person  so  employed 

*J  as  aforesaid,  or  which  such  person  so  buying  or  receiving 


»S 
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li  as  aforesaid  shall,  at  the  time  of  buying-  or  receiving 
li  thereof,  know  to  have  been  contained  in  and  stolen  and 
"  taken  out  of  any  letter  or  packet  stolen  and  taken  from 
"  or  out  of  any  mail  or  bag  of  letters  sent  and  convoyed  by 
"  such  post,  or  from  or  out  of  any  post-office  or  house  or 
'*  place  for  tiie  receipt  or  delivery  of  letters  or  packets,  or 
ci  bags  or  mails  of  letters  sent  or  to  be  sent  by  such  post; 
"  every  person  so  offending,  and  being  thereof  convicted, 
"  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death 
il  as  a  felon,  without  benefit  of  clergy,  and  shall  and  may 
"  be  tried,  convicted  and  attainted  of  such  felony,  as  well 
(i  before  as  after  the  trial  or  conviction  of  the  principal 
6i  felon  ;  ami  whether  the  said  principal  felon  shall  have 
"  been  apprehended  or  shall  be  amenable  to  justice  or  not." 

The  52  Geo.         This  statute,  52  Geo.  III.  c.  143.  relates  expressly  to  the 
lates expressly  embezzling  and  stealing  the  whole   or  any  pari  of  a  bank 

to  the  embez-  note,  &c.     The  former  statute,  7  Geo.  III.  c.  50.,   was  not 

zlinjr,  &c.  of 

any  part  of  a    equally  extensive ;  but   it  was  hoh'.en  that  a  letter  carrier 

pank-note,&c.  sccreting-  half  a  bank  note  in  one  letter  on  one  day,  and  the 

other  half  in  another  letter  on  another  day,  was  guilty  of  a 

secreting  within  that  statute.  (/>)     And  the  12  Geo.  III.  c. 

81.  s.  2.  extended  the  provisions  of  the  7  Geo.  III.  c.  50.  to 

the  protection  of  any  parts  of  the  securities  or  instruments 

therein-mentioned. 

Construction  Some  of  the  cases  decided  upon  the  7  Geo.  III.  c.  50.  may 
provfsionsof'  ^e  Qse^u^  *n  tne  construction  of  the  similar  provisions  of  the 
the7Geo.ni.  52  Geo.  III.  c.  143. 

c.  50. 

It  was  holden  upon  an  indictment  on  the  7  Geo.  III. 
c.  50.  charging  the  prisoner,  as  a  servant  to  the  Post-office, 
with  embezzling  a  letter  containing  a  bill  of  exchange,  that 
it  was  not  necessary  to  prove  that  he  had  taken  the  oath 
required  by  the  statute  9  Ann.  c.  10.  s.  17.   and  41.  (c)     It 

(b)  Moore's  (Isaac)  case,    O.  B.       c.  16.  s.  22.  p.  582. 
1792,  2  Leach  575.     2  East.  P.  C.  (c)  That  statute  cuacts,  that  no 
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was  objected,  that  as  he  had  not  taken  the  oath,  he  could 
not  be  considered  as  a  legal  servant  to  the  Post-office  ;  but 
the  objection,  being-  submitted  to  the  consideration  of  the 
twelve  Judges,  was  over-ruled,  (d) 


It  was  decided  on   the  statute  7  Geo.  III.  c.  50.  that  a  Willoughby'i 

bill  of  exchange  might  be  laid  in  the  indictment  as  a  war-  lIo|('len  lhat 

rant  for  the  payment  of  money.     The  prisoner,  a  clerk  em-  ^i"  «*" e-y 

1    ■  *  ,  .      ,      change  might 

ployed  in  the  post-office  at  Birmingham,  was  charged  in  the  be  laid  a»  a 

indictment  with  stealing  from  a  letter  a  certain  warrant  for  warrant  for 

°  the  payment 

the  payment  of  money ;  and   it  was  objected  on  his  behalf  of  money 
that  the  instrument  in  question  was  not,  according  to  the  JJ^JJ,  1.Qe0m 
true  construction  of  the  statute,  a  warrant  for  the  payment  111.  c  50. 
of  money,  but  a  post-bill,  note,  or  bill  of  exchange,  (e)     The 
prisoner  having  been  found  guilty,  this  point  was  submitted 
to  the  consideration   of  the  Judges.     Three  of  the  Judges 
doubted,  at  first,  whether  the  instrument  could  be  consi- 
dered as  a  warrant  within  the  meaning  of  the  statute;  for 
as  the   statute  enumerated  specific   things,   and  expressly 
mentioned   bills  of  exchange,  they  thought  that  the  words 
"  other  warrant"  must  mean  something  besides  a  bill  of  ex- 
change, (such  as  warrants  from  some  of  the  public  boards 
for  payment  of  money)  but  they  afterwards  admitted  that 

person  shall  be  capable  of  exer-  ccssary  to  take  the  opinion  of  the 

rising;  any  employment  relating  to  Judges  on  the  point, 

the  Post-office,  &c.  unless  he  shall  (e)  It  was  in  the  following  form : 

have  first  taken  an   oath  therein  Post  Bill, 

mentioned.     But  no  penalty  is  an-  No.  6127. 

nexed  to  the  omission.  Birmingham,  13thFeb.  1733. 

(rf)  Clay's  case,   York  Lent  Ass.  Sir  Wra.    Lemon    Bt.    and    Co. 

17 84,  East.  T.  17S4,  2  East.  P.  C.  bankers  London,  pay  5  Gs.  to  Mr. 

c.  10.  s.  21.  p.  5S0.      1    Leach  3.  Richd.  Moore  or  bearer,  on  deind 

note  (a).      The   prisoner    was  ac-  value  rec", 

quitted  on  one  indictment,  on  the  Robt.  Coales. 

supposed    validity    of   the  objec-  Five  Gs. 

tion,  that  he  had  not  taken  the  Entd.  R.  Moore, 

oath:  but  other  indictments  having  As  to  this  being  a  post  bill,  it 

been  preferred  against  him  for  si-  was  observed,  that  the  words  of  the 

inilar  offences,  it  was  thought  ne-  aft  wen;  "  Bank  post  bill." 
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the  case  could  not  be  distinguished  from  a  case  of  forgery, 
where  an  indictment  laid  in  the  same  manner  was  holden 
good  ;  (/)  and  they  ultimately  appeared  to  be  satisfied  as  to 
the  indictment  in  the  present  case.  The  other  nine  Judges 
were  clear,  that  the  indictment  was  well  laid;  as  the  instru- 
ment,  though  it  was  a  bill  of  exchange,  was  also  a  warrant 
for  the  payment  of  money,  that  it  was  a  voucher  to  the 
bankers,  or  drawers,  if  genuine,  for  the  payment,  and  that  it 
might  also  have  been  laid  as  a  draft,  (g) 

Poolcy's  case.       I"  a  case  where  the  indictment  charged  the  prisoner,  as  a 

Whore  a  draft  person  employed  in   sorting  letters  in  the  Post-office,  with 

purporting;  to  .  .  ,    •    •  i      «  j.-  1       1 

be  drawn  in       secreting  a  letter,  containing  a  draft  purporting  to  be  drawn 

London,  1ml      ;n  London,  but  which  appeared  upon  the  evidence  to  have 
in  fact  drawn  .        ■"  * 

at  Maidstone,  been   drawn  at  Maidstone,  ic/t/iout  having  any  stamp  upon 
without  any       ..    contrary  to  tne  31  Geo.  III.  c.  25.  s.  4.,  it  was  holden 

stamp  00  it,  J  . 

contrary  to  a  that  tliis  was  not  a  draft  for  the  payment  of  money  within 

takcnilvasc!--  the   statute   7  Geo.  III.  c.  50.  s.  1.      The  objections  sub- 

vant  of  the  mitted  on  behalf  of  the  prisoner  at  the  trial  were,  first  ;  that 

out  of  a  letter  a  draft  on  a  banker  or  bill  of  exchange  not  stamped  pursu- 

entrustedto  ant  to  tne  direction  of  the  statutes  31  Geo.  III.  c.  25.  and 

was  holden  37  Geo.  III.  c.  136.  could  not  be  received  in  evidence  for 

that  this  was  purpose:    but  if,  on   the  authorityofdecidedcases.it 

not  a  draft  for         J    I       r         '  »  J 

the  payment     should  bethought  admissible;  then,  secondly,  that  such  a 

of  money  draft  or  bill  of  exchange,  if  it  could  be  so  called,  could  not 

within   /  Geo.  3   '  ? 

lll.c.  50.  be  the  subject  of  larceny,  inasmuch  as  it  could  not  be  of 
any  value  whatever;  and,  thirdly,  that  being  so  invalid,  it 
could  not  be  considered  as  a  security  for  the  payment  of 
money  within  the  statute  2  Geo.  III.  c.  25.  s.  3.  the  secret- 
ing of  which,  when  sent  in  a  letter,  came  within  the  mean- 
ing of  the  7  Geo.  III.  c.  50.  The  note  was,  however,  re- 
ceived in  evidence  by  the  court ;  and  the  jury  found  the  pri- 
soner guilty.  But  the  case  was  reserved  for  the  considera- 
tion of  the  twelve  Judges,  and  argued  before  them  at  con- 


(/)  Shepherd's    case,    Mich.   T.  (g)  Willoughby's  case,  Warwick 

1781.     2  East.  P.  C.  c.  16.  s.  22.      Lent  Ass.  178:3,  East.  T.    17o3.     <.i 
p.  582.  East.  r.C.  e.  16.  8.  22.  p.  58 1 
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siderable  length.     It  was  contended,  on  behalf  of  the  pri- 
soner, that  the  paper  writing  in  question,  purporting  to  be 
a  draft  for  payment  of  money,  was  not  in  law  a  draft  for 
payment  of  money,  within  the  7  Geo.  III.  c.  50.,  inasmuch 
as  it  was  not  stamped  pursuant  to  the  stamp  acts  ;  (h)  and 
that,   being  unstamped,  it  was  not  a  chose  in  action,  the 
stealing  of  which  could  be  the  subject  of  larceny  within  the 
statute  2  Geo.  II.  c.  25.  s.  3.  (/)  for  without  a  stamp  it  was 
of  no  value.     That  the  statute  7  Geo.  III.  c.  50.  either 
creates  a  new  felony,  or  takes  away  the  benefit  of  clergy 
from  an  old  offence  ;  and  that  in  either  case,  the  instrument 
secreted  or  stolen  must  be  of  some  value;    whereas  the 
draft  in  question  was  of  no  legal   value,    being    a    draft 
drawn  contrary  to  the  directions  of  the  legislature,  who  by 
the  stamp  act  had  declared  that  a  draft  so  drawn  should  not 
"  be  pleaded  or  given  in  evidence  in  any  court,  or  admitted 
"  in  any  court  to  be  good,  useful,  or  available,  in  law  or 
"  equity."  (k)     And  several  cases  of  forgery  were  cited,  in 
which   it  had  been  holden,  that  a  forged  order  for  the  pay- 
ment of  money,  or  delivery  of  goods,  must  be  such  as,  it 
genuine,  would  be  compulsory,  and  might  be  legally  en- 
forced. (/)     It  was  also  argued,  that  even  if  the  paper  writ- 
ing in  question  were  admissible  in  evidence  on  this  indict- 
ment, though  not  stamped  according  to  the  directions  of  the 
statute ;  yet  that  it  did  not  prove  the  allegation  in  the  indict- 
ment that  the  said  draft  "  then  and  there  was  in  force,  and 
"  the  property  of,  &c,  and  the  sum  of  money  made  payable 
"  and  secured  thereby  unsatisfied  ;"  that  this  allegation  was 
material  and  not  proved,  but  on  the  contrary  absolutely  ne- 
gatived by  the  evidence ;  inasmuch  as,  for  want- of  a  stamp, 
the  writing  in  question  appeared  to  be  an  instrument  which 

(70  31    Geo.lII.  c.  25.   and    37      liams's  case,  1  Leach  114.  2  East.  P. 

Geo.  III.  c.  136.  C.  c.   19.  s.  37.    p.  937.       Ellens 

(»)  Ante,  1114, 1115.  case,  1   Leach  323.    2 East.  P.  C. 

(fr)  31  Geo.  III.  c.  23.  c.  19.  s.  37.  p.  938.     Clinch's  ca 

(/)   Mitchell's  case,    Fost.  119.      1  Leach  540.     3  East.P.CiWrf.  and 

Locket's  case,  1  Leach  94.    2  East.      Moftatt's  case,    1    Leach    431.     2 

P.  C.  c.   19.  8.  3S.   p.   910.  Wil-       East.  P.  C.  C.   19.  *.  43.  p.  934. 
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could  not  be  enforced,  which  could  not  impart  any  property 
in  the  drawer,  which  could  not  secure  any  sum  of  money, 
and  on  which  of  course  nothing  could  be  due  and  unsatis- 
fied. For  the  crown  it  was  contended,  that  though  a  draft  not 
stamped  cannot  be  given  in  evidence  in  any  action  brought 
thereon  to  recover  its  value,  yet  that  it  is  not  void,  and  of  no 
effect  to  all  intents  and  purposes  ;  and  cases  were  cited  in 
which  it  was  decided  that  a  forged  draft  drawn  on  unstamped 
paper  may  be  given  in  evidence,  not  only  on  an  indictment 
for  forgery,  but  in  an  action  for  the  recovery  of  the  penal  ty.(w) 
That  though  in  case  the  indictment  had  been  framed  for  larce- 
ny, on  the  statute  2  Geo.  IT.  c.  25.  (n)  it  might  have  been  ques- 
tionable whether  the  prisoner  could  have  been  legally  con- 
victed, as  that  statute  does  not  mention  ifa  draft  for  the  pay- 
ment of  money"  eo  nomine,  and  as  the  instruments  therein 
enumerated  are  such  as,  by  retaining  a  value,  maybe  legally  in 
force  for  the  money  due  and  unsatisfied  upon  them  ;  yet  in 
this  case,  as  the  indictment  was  framed  entirely  upon  the 
statute  7  Geo.  III.  c.  50.  it  charged  an  offence  quite  differ- 
ent and  distinct  from  that  of  stealing;  a  chose  in  action 
under  the  2  Geo.  II.  c.  25.  ;  the  object  of  the  legislature  in 
passing  the  later  statute  7  Geo.  III.  c.  50.  being  to  secure 
the  conveyance  of  every  instrument,  whether  immediately 
valuable  or  not,  that  might  be  sent  by  the  post,  and  to  pro- 
tect the  revenue  arising  from  the  postage  of  letters  ;  and  the 
two  statutes  being  therefore  made  with  different  objects  in 
view,  and  not  in  pari  materia.  And  with  respect  to  the 
objection,  that  the  allegation  in  the  indictment  that  the 
draft  "  was  in  force"  was  not  proved,  it  was  answered  that 
it  was  an  unnecessary  allegation,  and  need  not  be  proved. 
In  the  course  of  the  argument  Lord  Eidon,  C.  J.  observed, 

(j»)  Hawkcswood's  case,  1  Leach  and  17  Geo.  III.  c.  30.  which  enact, 

257.     2  East.  P.  C.  c.   19.  s.  45.  p.  that  all  notes  drawn  contrary  to  the 

W55.     Rcculist's  case,  2  Leach  703.  directions  of  those  arts  shall  be  void. 

SEast.P.  C.c.  19. 8. 45.  p.  956.     And  For  the  cases  on  this  suhject  see 

it  was  observed  that  Moflatt's  case,  post,  Chap,  on  Forgery, 

ante,  1265,  note  (/)  nrocecded  up-  (n)  Ante,  1111,  1115. 
on  the  words  of  1 5  Geo.  III.  c.  51 . 
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(hat  the  legislature  had  not  made  it  felony  to  secrete  any  let- 
ter, but  to  secrete  any  letter  containing  any  of  the  particular 
securities  specified  in  the  statute,  (o)  The  opinion  of  the 
Judges  in  this  case  was  never  publicly  communicated  :  but 
the  result  of  it  was,  that  a  pardon  was  granted  to  the  pri- 
soner for  the  specific  offence  charged  upon  him  by  the  in- 
dictment, in  order  that  he  might  be  indicted  on  the  second 
section  of  the  statute  7  Geo.  III.  c.  50.  for  stealing  the 
letter  out  of  the  Post-office,  (p) 

A   case   has   been   mentioned   in  a  former  part  of  this  Ranson'si 

work,  (q)  where  upon  an  indictment  on  the  first  section  of  the 

v//  i  con  turn- 

statute  7  Geo.  III.  c.  50.  it  was  holden,  that  a  servant  of  the   ing  the 

Post-office,  employed  as  a  facer  of  letters,  who  secreted  a  let-  c  ,  n,trv  i)anjt 

ter  containing  the  paid-notes  of  a  country  bank,  which  were  in   holden  to  be 

r  iriii  within  the 

the   course  of  being  conveyed   from  the  London  bankers,  8tatute7.  Geo. 

who  paid  them,  to  the  country  bankers,   for  trie  purpose  of  *"•  c>  50- 
being  re-issued,  had  committed  an  offence  within  the  sta- 
tute ;  as  the  notes,  though  not  re-issued,  were  considered  as 
retaining  the  character,  and  falling  within  the  description 
of  promissory  notes,  (r) 

Upon  an  indictment  on  the  7  Geo.  III.  c.  oO.  the  charge  Shaw's  case. 
was  laid  against  the  prisoner,  in  the  first  and  third  counts,  !|-cted?utwo 
as  a  person  "  employed    in  sorting  and  charging  letters  in  counts  as  a 
"  the  Post-office  ;"  and  in  the  second  and  fourth  counts  as  sortj^  of  let- 

a  person  "  employed  in  the  business  relating  to  the  General  ters,and  in 

t»  iy>  i  •  i  •  iii'«     *wo  oiher 

Post-office;    and  upon  the  evidence  it  appeared,  that  the  pri-  counts,  is  "  a 


per 


>on  cni- 


(o)  And  in  2  Leach  909.  note  (a),  part  of  the  securities  mentioned  in 

it  is  observed,  that  there  does  not  the  statutes. 

appear  to  be  any  clause  in  either  (p)  Pooley's  (first)  case,  2  Loach 

of  the  more  recent  statutes  42  Geo.  887.     3  Bos.  and  Pull.  311.     For 

III.  c.  81.  or  52  Geo.  III.  c.  143.  the  subsequent  prosecution  against 

by  which  a  servant  of  the  Post-  this  prisoner,  see  post.  1274. 

office,  who  is  entrusted  with  a  let-  (q)  Ante,  1119. 

ter,  may  be  punished  for  secreting,  (r)  Hanson's  case,  2  Leach  1090. 

embezzling,  or  stealing  such  letter,  And  see  Clarke's  case,  ante,  1116. 

unless  it  contains  some,  or  one,  or  1118. 

4  M 
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"  ploved  in 
"  the"  Post- 
"  office."  and 
acquitted  on 
th**  counts  in 
which  he  was 
indicted  is  a 
charger    ad 
sorter,  be- 
cause it  ,ij>- 
peared  t!i  .t 
he  was  only  a 
sorter,  cannot 
be  convicted 
on  the  other 
two  counts. 


sorter  was  only  a  sorter  and  not  a  charger  of  letters,  whereupon 
the  jury  were  directed  to  convict  him  on  the  second  and  fourth 
count?  only.  Bnt  an  objection  was  afterwards  taken  that,  as 
the  prisoner  had  boen  acquitted  on  the  counts  which  charged 
bun  as  a  sorter  an  c  ha  <  r,  and  did  not  appear  to  be  a  person 
employed  by  the  Post-office  in  any  other  business  but  that  of 
sorting,  which  is  one  of  the  employments  particularly  spe- 
cified in  the  statute,  he  could  not  be  convicted  on  the  second 
and  fourth  counts.  And  this  objection  being  submitted  to 
the  consideration  of  tne  Judges,  they  thought  the  objection 
valid  :  but  they  inclined  to  think  that  the  jury  might  have 
convicted  the  prisoner  on  the  fust  and  third  counts,  by  a 
special  finding  that  he  was  a  sorter  only,  (s) 


Dawson's  Where  an   indictment   upon  the  7  Geo.  III.  c.  50.  s.  1. 

Points  as  to  charged  the  prisoner,  as  a  person  employed  in  the  business  of 

ihe  descrip-  the  Post-office  as  a  post-boy,  &c.  with  secreting,  &c.  certain 

tiou  of  the  ...                   ,                            ....                                  , 

letter,  and  of  "'Hs  °t  exchange,  contained  in  a  letter  sent  by  the  post, 
the  bills  se- 
creted. 


which  came  to  his  possession  in  his  said  employment,  it  was 


holden  not  to  be  a  variance,  to  describe  such  letter  in  the 
indictment  as  one  "  to  be  delivered  to  Messrs.  B.,  N.,  and 
"  H. ;"  as  the  word  J\lessrs.  was  frequently  added  to  their 
address  in  the  direction  of  letters,  and  other  papers  received 
in  business,  though  the  parties  themselves,  in  drawing  or 
indorsing  bills,  making  out  invoices,  &c.  wrote  B.,  N.,  and 
II.,  without  ever  adding  Messrs.  as  part  of  their  description. 
And  it  was  considered  that  the  acceptance  of  bills,  directed 
to  them  in  that  manner,  would  be  a  using  of  that  firm.  It  was 
also  holden  to  be  sufficient  to  allege,  in  part  description  of 
the  bills  so  secreted  and  stolen,  that  they  were  subscribed  by 
A.  and  B.,  without  saying  that  they  were  drawn  or  made  by 
them.  (/) 


Destroying 
letters  or  cm- 


II.  The  offences  of  destroying  letters,  and  embezzling 


(s)  Shaw's  case,  0.  B.  1771,  cor. 
the  Recorder,  and  Mich.T.  12  Geo. 
111.  2  Black.  Rep.  789.  2  East.  P. 
C.c.  16.  s.  21.  p.  5i>0.     1  Leach  79. 


(0  Dawson's  case,  cor.  Chambre, 
J.  Laneaster  Spr.  Ass.  1801,  and 
before  the  Judges,  Trin.  T.  1801. 
2  Bast  P.  C.  c.  1 6.  s.  39.  p.  605. 
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monies  received  for  the  postage  of  them,  are  made  punish-   beizling  the 
able  by  the  5  Geo.  III.  c.  25.  s.  19.  and  the  7  Geo.  III.   Eft  "'.. 

(ill.  Ill   I'V     |**j  l  ™ 

c.  50.  s.  3.  ion* employed 

in  the  Post- 
ofli 

The  first  of  these  statutes  5  Geo.  III.  c.  25.  s.  19.  enacts,  r>  Geo.  m.  c. 

"  that   if  any  deputy,  clerk,  agent,  letter  carrier,  or  other  person^em- 

"  servant,   appointed,   authorized   and   entrusted,   to    take  pl°y«d  *«>  tt- 

"  in  letters   or  packets,  and  receive  the  postage  thereof,  age  of  l'Xrt" 

"  shall  imbczzle,  or  apply  to  his,  her,  or  their  own  use  any  ¥*•  :lnd  em" 
cr  -ii-i  .  bczzlmg  tlie 

«  money  or  monies  by   him,  her  or   them   received  with  postage,  burn- 
"  such  letters  or  packets,  for  the  postage  thereof ;  or  shall  &? the £etteri» 
"  burn   or  otherwise  destroy,  any  letter  or  letters,  packet  sonsadvanc- 
"  or  packets,  by  him,  her  or  them,  so  taken  in  or  received  ;   o^ostage, 
u  or  who,  by  virtue  of  their  respective  offices,  shall  advance   niadeguiltyof 
*■*■  the  rates  upon   letters  or  packets  sent  by  the  post,  and 
"  shall   not  duly  account  for  the  money   by  him,  her  or 
"  them  received   for  such  advanced  postage;    every    such 
u  offender  or  offenders,  being  thereof  convicted  as  aforesaid, 
"  shall  be  deemed  guilty  of  felony." 


The  subsequent  statute,  7  Geo.  III.  c.  50.  s.  3.  does  not   7  Geo.  III.  c. 

profess,  in  terms,  to  repeal  the  foregoing  clause,  though  it  va-    p    s'  3\ 

ries  from  it  in  some  respects  very  materially.  It  enacts,  *■•'  that   ployed  in  the 

"  if  any  deputy,  clerk,  agent,  letter-carrier,  officer,  or  other  and  recemne; 

tc  person  whatsoever,  employed  or  hereafter  to  be  employed   any  leUer.vV.-. 
f  .  andmoneyfor 

"  in  any  business  relating  to  the  post-office,  shall  take  and   thepostas 

"  receive  into  his,  her  or  their  hands  or  possession  any  letter  the  lett"""'"^ 

"  or  letters,  packet  or  packets,  to  be  forwarded  by  the  post,  and  person-; 

i  •  c  .1  •,.    -      ,i       advancing*  the 

w  and  receive  any  sum  or  sums  ot  money  therewith  for  the   postage  &c 

"  postage  thereof,  shall  burn  or  otherwise  destroy  any  letter  madeguiltyof 

felony* 
"  or  letters,  packet  or  packets  by  him,  her  or  them,  so  taken 

"  in  or  received;  or  if  any  such  deputy,  clerk,  agent,  letter- 

"  carrier,  officer  or  other  person  whatsoever,  so  employed 

"  or  hereafter  to  be  so  employed,  shall  advance  the  rate  or 

"  rates  of  postage  upon  any  letter  or  letters,  packet  or  packets, 

u  sent  by  the  post,  and  shall  secrete,  and  not  duly  account 

"  for  the  money  by  him,  her  or  them  received  for  such  ad- 

**'  vanced  postage-   every  such  offender  or  offenders,  being 

4m2 
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tl  thereof  convicted  as  aforesaid,  shall  be  deemed  guilty  of 
"  felony." 


Slopert  case.        In  a  case  where  the  prisoner  was  indicted  for  secreting  a 

letter  with  in-   lettcr5  containing  a  bank-note  for  ten  pounds,  the  jury  found 
tent  to  em- 


bezzle the 

ige. 


specially  that  the  prisoner  was  an  officer  employed  in  the 
business  of  the  post-oflice,  in  stamping  and  facing  letters; 
that  he  secreted  the  letter  in  question,  while  in  the  execu- 
tion of  his  office,  without  opening  it,  and  without  knowing 
that  the  ten  pound  bank-note  was  contained  in  it ;  and  that 
he  secreted  it  with  intent  to  defraud  the  king  of  the  postage 
thereof,  which  had  bet'n  paid.  The  determination  of  the 
Judges,  upon  this  case,  was  never  communicated,  (u)  But 
it  is  suffffested  that  the  case  seems  to  fall  within  one  of  the 

S3 

offences  provided  for  by  the  5  Geo.  111.  c.  25.  s.  19;  though 
some  difficulty  might  have  arisen  in  bringing  it  within  the 
corresponding  clause,  7  Geo.  III.  c.  50.  s.  3.  because  it  ap- 
peared that  the  letter  had  not  been  destroyed,  but  was  found 
in  the  prisoner's  custody,  (.r) 


Of  the  steal-  III.  The  stealing  letters,  sent  by  the  post,  or  from  any 

°rsonsnot  Post-°ffice5  &c-  though  by  persons  not  employed  in  the  post- 


l/\  persoi 
employed  in 
the  post-of- 
fice,  7G.  III. 
c.  50.  s.  2. 


office,  was  made  a  capital  oflence,  by  7  Geo.  III.  c.  50.  s.  2. 
and  is  now  liable  to  capital  punishment  by  the  52  Geo.  111. 
c.  143.  s.3. 


Persons  roh- 
bing  any  mail 
of  any  letters, 
<S.c.  or  stealing 
out  of any 
mail,  hag, 
post-office.  &c. 
anj  letters, 
&c.  are  to  be 


The  7  Geo.  III.  c.  50.  s.  2.  enacts,  "  that  if  any  person  or 
"  persons  whatsoever  shall  rob  any  mail  or  mails  in  which 
"  letters  are  sent  or  conveyed  by  the  post,  of  any  letter  or 
"  letters,  packet  or  packets,  bag  or  mail  of  letters;  or  shall 
"  steal  and  take  from  or  out  of  any  such  mail  or  mails,  or 
"  from  or  out  of  any  bag  or  bags  of  letters,  sent  or  con- 


(u)  Slopcr's  case,  cor.  Blackstone, 
J.  O.B.  1772.  2  East.  P.  C.  c.  16. 
s.  23.  p.  5S3.  1  Leach  81.  in  which 
last  authority  it  is  said  that  the  pri- 
soner remained  in  Newgate  till 
July  1777  ;  and  that  in  the  follow- 


ing Session,  Sept.  1777,  there  was 
no  account  of  him. 

(x)  2  East.  P.  C.  c.  1G.  s.23.  p. 
583 :  and  see  Howatt's  case,  post, 
127-1,  1275. 
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"  veyed  by  the  post,  or  from   or  out  of  any  post-office,  or   ■'  ilty 

...  ,  „         .  .  11-  r»  i   ,  "'  rith 

"  house  or  place  for  the  receipt  or  delivery  ot  letters  or   (n,ic| 

"  packets  sent  or  to  be  sent  by  the  post,  any  letter  or  letters, 

"  packet  or  packets;    although   such  robbery,  stealing  or 

"  taking,  shall  not  appear,  or  be  proved  to  be  a  taking  from 

"  the  person,  or  upon  the  king's  highway,  or  to  be  a  robbery 

M  committed   in   any   dwelling-house,   or  any  coach-house, 

"  stable,  barn,  or  any  outhouse  belonging  to  a  dwelling- 

"  house  ;  and  although  it  should  not  appear  that  any  person 

"  or  persons  were  put  in  fear  by  such  robbery,  stealing  or 

"  taking;    yet,   such    offender   or  offenders,    being  thereof 

"  convicted  as  aforesaid,  shall,  nevertheless,  respectively  be 

"  deemed  guilty  of  felony  ;   and  shall  suffer  death  as  a  felon, 

u  without  benefit  of  clergy." 

With  respect  to  the  trial  of  the  offences  mentioned  in  the  42  Ceo.  III.  c. 
foregoing  clause,  the  statute  42  Geo.  III.  c. 81.  s.  3.  enacts,  theplaceof 

that  if  committed  in  England,  they  may  be  tried  either  in   trial forthe 

.  .  .  foregoing  of- 

the  county  where  the  offence  is  committed,  or  wherein   the  fences. 

offender   is   apprehended ;   and   if  committed  in  Scotland, 

they  may  be  tried  either  in  the  justiciary  court  of  Edinburgh, 

or  in  the  court  of  the  circuit  within  which  the   offence  is 

committed,  or  the  offender  apprehended.  ( ?/) 

The  first  section  of  the  statute  52  Geo.  III.  c.  143.  enacts,   f;J'corlfH  ( 

I  1.5.     I  lergy 

as  we  have  seen,  that  where  any  act,  committed  after  the  extended,  un- 

„ ,,    .  •    i  i      r  •  i  a.  less  otherwise 

passing  of  that  statute,  in  breach  ot,  or  in  resistance  to,  any  .,,,,^,^,,1  |)V 

part  of  the  revenue  laws  in  Great  Britain,  would,  by  the  this  act. 
laws  then  in  force,  subject  the  offender  to  suffer  death,  with- 
out benefit  of  clergy  ;  such  act,  so  committed,  shall  be  felony 


{y)  Before  this  statute  it  was  de-  where  the  prisoner  was  onlv  in  no- 
dded that  an  indictment  for  rob-  session  of  them;  the  jurj  having 
bins:  a  mail  bag  of  letters  must  be  found  that  the  letter  were  taken 
laid  in  the  county  where  the  letters  from  the  bag  in  some  other 
were  actually  taken,  in  order  to  count),  through  which  the  mail 
bring  the  case  within  the  statute  had  passed.  Thomas's  case,  0.  B. 
7  Geo, III.  c.  50.  s.  2.;  and  that  it  1794.  2  Leach  634  2  East  P. C 
could  not   be  laid  in  the  county  c.  16.  s.  39.   p.  605.      It  was  ar- 
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within  clergv.   unless  (he  same  be  also  declared  to  be  felony 
without  benefit  of  clergy  by  that  statute,  (s) 

52  Geo.  III.  c.        tju>  third  section  of  the  52  Geo.  III.  c.  143.  then  enacts, 

14]  s  'i.  Per- 

sons  stealing     "  that  if  any  person  shall  steal  and  take  from  any  carriage, 

from  any  car-    «  ()r  from  the  p0ssessjon  0f  anv  person  employed  to  convey 

riage,  post-  *  J  r  .  _ 

office,  &c. any  «  letters  sent  by  the  post  of  Great  Britain,  or  from  or  out 

imllr  uiiltv  "  °f  anJ  Post-on*,ce  or  house  or  place  for  the  receipt  or  de- 
of  felony  «  livery  of  letters  or  packets,  or  bags  or  mails  of  letters, 

gy;  and  may    "  sent  or  to  be  sent  by  such  post,  any  letter  or  packet  or  bag 

be  tried  in  the  «  or  majj  cf  letters  sent  or  to  be  sent  by  such  post,  or  shall 

county  where  • 

the  offence  is   "  steal  and  take  any  letter  or  packet  out  of  any  such  bag  or 

committed, or  «  maj]j  every  person  so  offending,  and  being  thereof  con- 
party  isap-  "  victed,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer 
prehended.       u  death  as  &  felon^  wjthout  benefit  of  clergy  ;  and  such   of- 

"  fences  shall  and  may  be  inquired  of,  tried  and  determined 
"  either  in  the  county  where  the  offence  shall  be  committed, 
"  or  where  the  party  shall  or  may  be  apprehended." 

Pearce's  case.  In  a  case  upon  the  statute,  7  Geo.  III.  c.  50.  s.  2.  it  ap- 

olitamcTthe  Peared  that  the  prisoner,  intending  to  steal  the  mail  bags, 

mail  bags  went  one  night,  about  the  usual  time,  to  the  post-office  at 

by^hecleli-*  High  Wycombe;  and,  pretending  to  be  the  mail  guard,  ob- 

vcryofaper-    tained,  from  the  person  who  was  there,  the  bags  of  letters, 
son  in  the  .  ..  _    . 

post-office  to     which  were  let  down  to  him  from  out  ot  the  window  ot  the 

him,  while  on  pOSt-0flice  by  a  string,  from  whence  he  took  them,  and  im- 

the  outside ;       r  J  b' 

and  it  was         mediately  made  off.     Upon  these  facts  the  prisoner  was  con- 

JrfffnJjj  l!t    victed  on  a  count  in  the  indictment  for  stealing  the  letters  out 

SsSlCdliil?   'ill 

of  the  post-       of  the  post-office  ;  and  the  case  being  submitted  to  the  consi- 
deration of  the  twelve  Judges,  they  were  all  of  opinion  that 

gucd  in  this  case  that  there  was  a  specified ;  which  is  a  definite  act, 

new   taking    and    offence    in    the  local  in  its  nature,  and  cannot  be 

county  where  the  prisoner  had  pos-  extended,    by  construction,    to  a 

session  of  the  letters:  but  upon  this  new  taking  in  every  county  into 

it  is  observed  that  the  statute  7  which  the  thing  stolen  is  conveyed, 

Geo.  III.  c.  50.  s.  2.  did  not  make  as  in  the  case  of  simple  larceny.     2 

the  stealing  of  letters  generally  a  East.  P.  C.  c.  16.  s.  39.  p.  606. 
capital  offence,   but  the   stealing  (z)  See  this  section  more  at  large, 

them  from  the  places  particularly  ante,  1259,  1260. 


office. 
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the  conviction  was  right ;  and  that  the  artifice  of  the  prisoner, 
in  obtaining  the  delivery  of  the  letters,  in  the  bag,  out  of 
the  house,  was  the  same  as  if  he  had  actually  taken  them  out 
himself,  (a)  In  this  case  the  property  did  not  pass  ;  as  the 
postmaster  had  no  property  in  the  mail  bags  to  part  with,  {b) 

It  has  been  holden  that  the  second  section  of  the  statute, 
7  Geo.  III.  c.  50.  does  not  extend  to  servants  df  the  post- 
oflice.  (c) 

The  prisoner  was  charged  with  having  feloniously  taken  Skutt's  case. 

and  carried  away,  from  the  general  post-office,  two  le'ters,  t|1(  jQe0tmm 

each  containing  a  quarter-guinea  piece  :  but  the  indictment  <"•  50.  s.  g. 

does  not  cx- 
did  not  state  that  he  was  a  person  employed  in  the  general  ten(|  to  a  p<  r- 

post-office.  It  appeared  upon  the  evidence  that  he  had  been  soneniployed 
employed  in  that  office,  as  a  sorter  of  letters,  for  about  two  office  ;■•,  i  sort- 
years  before  the  transaction  in  question ;  that  when  he  was  er  °  letters- 
apprehended  on  suspicion  the  two  letters,  mentioned  in  the  in- 
dictment, were  found  concealed  in  his  breeches;  that  they  had 
been  opened,  and  that  neither  of  them,  at  that  time,  contained 
any  money,  or  any  security  for  money  ;  but  it  was  proved 
that  at  the  time  they  were  put  into  the  post-office,  in  the 
country,  each  of  them  contained  a  five  and  threepenny  piece 
of  gold  coin  ;  that  the  bag,  from  the  country,  came  safely  to 
London  ;  and  that  the  letters  in  question  had  bet- n  delivered 
to  the  prisoner,  in  his  character  of  a  sorter  of  letters.  Upon 
these  facts  the  prisoner's  counsel  contended  thai  the  case  was 
not  within  the  7  Geo.  III.  c.  50.  s.2.  as  the  prisoner  was  a 
sorter  of  letters  •  and  the  letters  in  question  were  intrusted 
to  his  care  :  and  he  was  acquitted  upon  this  objection  ;  but 
was  afterwards  tried  for  stealing  the  two  five  and  threepenny 
pieces,  found  guilty,  and  transported.  (</) 

(a)  Pearce's  case,  Hil.  T.  1793.  2  (rf)  Skutt's  case,  0.  B.  July  Sess. 

East.  P.  C.  c.  16.  s.  39.  p  603.  1774.  as  stated  in  Pooley'a  ^  third) 

(6)  This  was  noticed  as  differing  case,  2  Leach  904.     A  diften  at  ob- 

the  case  from  that  of  Atkinson,  2  jection  is  stated  a*  the  ground  of 

East.    P.  C.  c.  16.  s.  104.   p.  673.  the  acquittal  in  this  case  in  another 

Ante,  1066,  1067.  report  of  it  (1  Leach  106.     9  East. 

(«)  But  see  poH.  note  (/).  P.C.  c.  16,  ..  8*.  p.  5M.),  namely, 
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Pooley's  rase.        I  non  this  authority  a  similar  objection  was  taken  in  asub- 

In  this  cas  'it  •     !•        i  i 

was  also  hold-  sequent  case,  where  t!ie  prisoner  was  indicted  on  the  same 

en  thai  the       clause,  7 Geo.  111.  c.  50.  s.  2.  for  stealing  out  of  the  post- 
statute,  ■;  .  6  ' 
6eo.II]  (..)().   oflice  a  letter  seal  to  be  delivered  by  the  post.     It  appeared 

extedtoth  in  evidence  that  the  prisoner  was  employed  in  the  penny- 
servants  of  post  department,  as  a  charge-Inker,  and  as  a  letter-carrier ; 
oflice  S  that,  as  charge-taker,  the  letters  arriving  by  the  general 

post,  which  were  to  be  delivered  by  the  carriers  of  the 
penny-post  of  a  particular  division,  were  delivered  to 
him  to  be  divided,  according  to  the  different  walks  of 
the  letter-carriers  ;  that  he  did  not  deliver  the  letter,  the 
subject  of  the  indictment,  to  the  letter-carrier,  within 
whose  walk  the  person  lived  to  whom  it  was  directed ;  and 
that  he  afterwards  opened  it,  and  took  out  of  it  a  cheque, 
or  draft,  for  two  hundred  pounds,  on  the  Stratford-place 
bank,  drawn  on  unstamped  paper  by  a  person  living  above 
thirty  miles  from  Stratford-place.  Upon  this  case  the  court 
entertained  doubts  whether  the  second  section  of  this  statute 
applied  to  servants  of  the  post-office,  against  whose  miscon- 
duct the  first  section  of  the  statute  was  intended  to  guard, 
and  from  which  it  might  be  inferred  that  the  legislature  did 
not  conceive  that  the  embezzling  of  a  letter  by  those  ser- 
vants was  a  larceny.  And  the  point  was  submitted  to  the 
consideration  of  the  Judges,  who,  after  hearing  the  case  ar- 
gued, and  comparing  the  second  section  of  the  7  Geo.  III. 
c.  50.  with  the  first  and  third  sections  of  that  statute,  (Y) 
were  of  opinion  that  the  second  section  does  not  extend  to 
the  servants  of  the  post-office,  and  that  the  conviction  of  the 
prisoner  was  wrong,  (f) 

Howatt's  ( rise.  Previously  to  the  last  case  it  had  been  holden  that  a  lettcr- 
Holdenthata  . .   ,  .       ,    .  P  x.  cc         ■  i-  i 

letter-carrier  carner  taking  letters  out  ot  the  post-office,  intending  to  de- 
taking  letters     liver  them  to  the  owners,  but  to  embezzle  the  postage,  is  not 

office,  intend-  indictable  for  stealing  such  letters,   under  the  second  section 

ing  to  deliver 

that  the  letters  contained  money,  (f)  Pooley's  (third)  case,   1801, 

and  not  any  security  relating  to  the  1802.     2  Leach  904.     1  East.  P.  C. 

payment  of  money  mentioned  in  Addend,   xvii.      But    qu.    if    this 

the  statute.  point  has  not  been  again  considered 

(e)  Ante,  1259.  1269,  1270.  by  the  twelve  Judges? 
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of  the  7  Geo.  III.  c.  50.     In  this  case  it  appeared  that  the  them  to  the 
prisoner  was  a  letter-carrier  at  the  post-office,  at  Manches-  embezzle'the 
ter  ;  that  he  contrived  to  obtain  possession  of  the  letters  in   postage,  ia  not 
question  before   they  were  counted   out,  and  delivered  to  derthesecond 
hint,  by  any  of  the  clerks,  in  the   usual  way  ;  and  that  he  sectionofthe 

'      J         J  7  .  .  statute  7 

was  detected  with  them  in  his  pocket,  in  the  letter-carrier's  Geo.lll.  c.50. 
room,  which  was  near  to  the  clerk's  office.  But  it  appeared 
from  circumstances,  and  the  jury  so  found,  when  they  con- 
victed him  of  the  offence  of  stealing  the  letters,  "  that  he 
"  intended  to  have  delivered  the  letters,  and  only  to  have 
li  embezzled  the  postage."  Upon  the  case  being  afterwards 
submitted  to  the  consideration  of  the  twelve  Judges,  two  of 
them,  at  first,  suggested  that  as  the  act  of  the  prisoner  de- 
prived the  crown  of  its  lien,  though  there  were  no  intention 
to  defraud  the  true  owner,  it  was  as  much  larceny  as  stealing 
from  a  pawn-broker;  and  that  the  clause  in  question  was 
positive,  without  adverting  to  the  view  with  which  the  act 
was  done.  On  the  other  hand  it  was  observed  that  the  two 
first  clauses  of  the  statute,  (g)  respected  the  safe  carriage  of 
letters,  and  seemed  to  be  confined,  as  appeared  further  by 
the  preamble,  to  a  taking  to  the  prejudice  of  the  owner  :  and 
that  the  third  clause  (h)  was  for  the  protection  of  the  re- 
venue ;  which  went  to  shew  that  the  legislature  did  not 
mean  to  protect  the  revenue  by  the  antecedent  clauses.  And 
it  was  also  observed  that  if  the  letters  had  been  so  taken  by 
those  to  whom  thev  were  directed,  it  would  not  have  been 

•/  J 

within  the  clause  under  consideration  :  though,  if  it  were  a 
question  of  larceny  at  common  law,  it  would  be  equally  lar- 
ceny in  the  owner.  And  this  being  an  indictment  on  the 
statute,  and  not  for  taking  the  goods  of  such  an  one,  as  charged 
in  an  indictment  for  stealing  the  goods  of  a  bailee;  all  the 
Judges  ultimately  agreed  that  the  conviction  was  wrong,  on 
the  finding  of  the  jury,  which  negatived  a  stealing  within 
the  act.  (i) 

(g)  S.  1.  ante,  1259.      S.  2.  ante,  Ass.  1793.  and  Mich.  T.   1795.     2 

1270,1271.  East.  P.  C.  c.  16.  s.  39.  p.  604.    But 

(h)  S.  3.  arete,  1269.  see  ante,  1268, 1269.asthestatutable 

(0  Howatt's  case,  Lancaster  Sum.  provisions  against  destroying  let- 
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A  draft,  or 
cheque,  on  un- 
stamped pa- 
per, may  be 
received  in 
evidence, for 
collateral  pur- 
poses,— as  to 
prove  the 
stealing,  &c. 


Ill  a  case  upon  the  statute,  7  Geo.  III.  c.  50.  s.  2.  where 
it  appeared  that  the  cheque,  or  draft,  which  the  prisoner  had 
taken  out  of  the  letter,  was  drawn  on  unstamped  paper,  it 
was  objected  on  behalf  of  the  prisoner,  that  it  could  not  be 
received  in  evidence,  even  as  a  medium  to  shew  that  he  had 
stolen  the  letter  :  but  the  court  overruled  the  objection  ;  be- 
ing of  opinion  that  the  draft,  though  unstamped,  might  be 
received  in  evidence  for  collateral  purposes,  though  not  for 
the  purpose  of  recovering  the  money  contained  in  it.  And 
they  relied  upon  the  cases  in  which  it  had  been  decided  that 
such  an  instrument  might  be  given  in  evidence  on  an  indict- 
ment for  forging  it,  or  in  an  action  to  recover  the  penalty. (/:) 


Of  secreting, 
&c.  letters,  or 
bags,  or  mails 
of  letters, 
which  shall 
have  been 
found,  or 

?)icked  up,  or 
eft  at  any 
house  by  mis- 
take, or  ac- 
cident. 


IV.  The  statute,  42  Geo.  III.  c.  81.  relates  to  the  secret- 
ing, or  refusing  to  deliver  up  any  mail,  bag  of  letters,  letters, 
or  packets,  which  shall  have  been  found,  or  picked  up,  or 
shall  have  been  left  at  any  house  by  mistake,  or  accident. 

The  fourth  section  of  this  statute  recites  that  it  frequently 
happened  that  bags,  or  mails  of  letters,  sent  by  the  post, 
having  been  stolen,  or  accidentally  lost,  and  afterwards 
found,  or  picked  up,  were  wilfully  detained  by  the  persons 
finding  the  same,  in  expectation  of  gain  or  reward ;  and 
then  enacts,  "  that  if  any  person  or  persons  shall  wilfully 
"  secrete,  keep,  or  detain,  or,  being  required  to  deliver  up 
"  by  any  deputy,  clerk,  agent,  letter-carrier,  post-boy,  rider, 
"  driver,  or  guard  of  any  mail-coach,  or  any  other  officer 
"  or  person  whatsoever  employed  or  to  be  employed  in  any 
"  business  relating  to  the  post-office,  shall  refuse  or  wilfully 
u  neglect  to  deliver  up  any  mail  or  bag  of  letters  sent  or 
"  conveyed,  or  made  up  in  order  to  be  sent  or  conveyed  by 
"  the  post,  or  any  letter  or  letters,  packet  or  packets,  sent 
"  or  conveyed  by  the  post,  or  put  for  that  purpose  into  any 


iers  or  embezzling  the  postage  by  P.  C.  Addend,  xvii.   and  3  Bos.  & 

persons  employed  in  the  post-office.  Pul.  315.     And  see  Morton's  case, 

(k)  Pooley's  (second)  case,  O.  B.  and  Rcculist's  case,  post.  Chap,  on 

1801.     2  Leach  900,  S.  C.     1  East.  Forgery. 
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"  post-office,  or  house  or  place  for  the  receipt  or  delivery  of 
"  letters  or  packets  sent  or  to  be  sent  by  the  post,  and  which 
"  letter  or  letters,  packet  or  packets,  bag  or  mail  of  letters, 
"  shall  have  been  found  or  picked  up  by  the  same  or  any 
"  other  person  or  persons,  or  shall  by  or  through  accident 
"  or  mistake  have  been  left  with  or  at  the  house  of  the  same 
"  or  any  other  person  or  persons,  each  and  every  person  or 
"  persons  so  offending  shall  be  deemed  and  taken  to  be 
"  guilty  of  a  misdemeanor,  to  be  punished  by  fine  and  im- 
"  prisonment." 

In  concluding  this  Chapter,  the  statute  48  Geo.  III.  c.  48  Geo.  III.  c. 
116.  may  be  briefly  noticed,   which  enacts,  that,   after  the  ters conveyed 

establishment  of  the  packet-boats  therein  mentioned,  all  the  between  the 
i  o  1*11  i     ,  •  .  United  King- 

clauses,  &c.  and  all  other  matters  and  things  contained   in  domnnd  Jla- 

any  act  or  acts  of  parliament  relating  to  the  Post-office,  shall  rffra'  and. 
•*  r  °  other  tern- 

extend  to  letters  and  packets  to  be  conveyed  between  the  tories  of  Por- 

United  Kingdom  and  the  island  of  Madeira,  and  other  ter-     "a 

ritories  and  possessions  of  the  crown  of  Portugal  mentioned 

in  the  statute. 
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CHAPTER  THE  EIGHTEENTH. 


Of  Larceny  and  Embezzlement  of  Naval  and  Military 

Stores. 


31  Eliz.  c.  4.     The  statute  31  Eliz.  c.  4.  s.  1.  enacts,  «  that  if  any  per- 
s.  l.  Persons  m  *  * 

having  charge       son  or  persons  having  at  any  time  hereafter  the  charge  or 

t  w        j        "  custody  of  any  armour,  ordnance,  munition,  shot,  powder 

embezzling       "  or  habiliments  of  war,  of  the  queen's  majesty's,  her  heirs 

them  to  the       a   -  c  •   ,       i  •  j   j    x>       it      _:- 

value  of  twen-        or  successors,   or  ot  any   victuals  provided  tor  the   vic- 

ty.sbillii  "  tualling  of  any  soldiers,  gunners,   mariners  or   pioneers, 

fony.  "  shall  for  any    lucre  or  gain,  wittingly,  advisedly   and  of 

"  purpose  to  hinder  or  impeach  her  majesty's  service,  im- 

"  bezil   purloin  or  convey  away  any  of  the   same  armour, 

"  ordnance,  munition,  shot  or  powder,  habiliments  of  war 

"  or  victuals,  to  the  value  of  twenty  shillings  at  one  or  se- 

"  veral  times;  that  then  every  such  offence  shall  be  judged 

"  felony,  and  the  offender  or  offenders  therein  to  be   tried, 

"  proceeded  on,  and  suffer  as  in  case  of  felony." 


As  to  the  word  Upon  the  exposition  of  this  statute,  it  is  said  that  "  ha- 
biliment"  is  properly  apparel  or  clothing;  but  that  in  legal 
understanding  it  not  only  extends  to  harness  and  armour, 
but  to  all  utensils  that  belong  to  war.  (a) 

Limitation  of       By   tlie   second  section,   prosecutions  under  this  statute 

&c>  must  be  begun  within  a  year  next  after  the  offence.     And  it 

is  provided  also,  that  the  offender  shall  not  lose  his  lands, 

&c.  except  during  his  life ;  and  that  the  act  shall  not  cause 

corruption  of  blood,  or  loss  of  dower. 


(a)  3  Inst.  79. 
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The  22  Car.  II.  c.  5.,  after  reciting  that  persons  were  22Car.II.c5. 
emboldened  to  the  committing'  of  the  offences  mentioned  in   fendinea-" 

the  statute  of  31  Eliz.  c.  4.  by   their  being   within  the  be-  gajnrttheSl 

Kliz.  c.  4.  or 
nent  of  clergy,  enacts,  "  that  no  person  or  persons  who  shall  stealing  or 

"  be  indicted  for  any  offence  committed  against  the  said  re-  e,11,,ezz1"'^ 

J  °  cordage,  &c. 

{C  cited  act  (31  Eliz.  c.  4.)  or  shall  feloniously  steal  or  em-  to  the  value 
u  bezzle  any  of  his  majesty's  sails,  cordage,  or  any  other  his  shiUing/ex- 

"  majesty's  naval   stores  to  the  value  of  twenty  shillings,"  chided  from 

cler<rv 
and  thereupon  found  guilty  by  verdict,  confessing-,  not  an- 
swering directly,  standing  wilfully  mute,  challenging  above 
twenty,  or  being  outlawed,  shall  be  admitted  to  the  benefit 
of  clergy,  (b)     But  the  act  further  provides,  that  it  shall  be  But  the  Judge 
lawful  for  the  Judges  before  whom   such   offender  shall  be  repnfve\nd 
arraigned  and  condemned,  at  their  discretion  to  grant  a  re-  transport  the 

e       *     •  i-  j  x  u      tv      i  offender. 

prieve  lor  staying  execution,  and  to  cause  such  offender  to 

be  transported  for  seven  years,  to  be  accounted  from  the  time 

of  such  transportation,  and  during  all  that  time  there  to  be 

kept  to  hard  labour:  And  it  then  enacts,  that  "  if  such  of-  But  if  the  of- 

"  fender  shall  refuse  to   be  so   transported,  or  after  such  twhe tr"6 


trans- 


"  transportation  shall  return  or  come  again  into  this  king-  ported,  or  re- 

...  „  _,        .  .  ii  i  •     •  r>    nr    l  r.    tl,rn  from 

"  dom  of  England,  or  the  dominion  ot   Wales,  or  town  of  transporta- 

"  Berwick  upon  Tweed,  within  the  time  aforesaid,  that  then  [lon'  nesna" 
r  '  be  put  to  exe- 

"  and  in  every  such  case  the  person  so  returning  shall  be  cution. 
"  put  to  execution  upon  the  judgment  so  given  and  pro- 
"  nounced  against  him."  (c) 

This  statute  does  not  extend  to  accessories  or  appeals. 
It  is  recognized  as  an  existing  law  in  subsequent  statutes 
on  the  same  subject,  which  create  several  new  offences  :  (d) 
and  the  1  Geo.  I.  st.  2.  c.  25.  s.  11.  expressly  declares  that 
no  clause  &c.  in  that  act  contained  shall  in  any  way  repeal 
or  alter  it.  And  it  is  extended  to  Ireland  by  the  52  G.  III. 
c.  12. 

The  statutes  31  Eliz.  c.  4.  and  22  Car.  II.  c.  5.  speak  only   Embezzle- 

(b)  22  Car.  II.  c.  5.  s.  3.  621.     39  and  40  Geo.  III.  c.  89. 

(c)  S.  4.  Post.  Chap,  on  Unlawfully  Receiv- 
ed) 2  East.  P.  C.  c.  16.  s.  53.  p.      ing,  $c.  Public  Stores. 
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incuts  under 
the  value  of 
twenty  shil- 
lings punish- 
able at  com- 
mon law. 


of  embezzlement  or  stealing  of  stores  to  the  value  of  twenty 
shillings;  but  it  seems  that  any  of  the  officers  who  have  a 
bare  charge  of  taking  care  of  the  stores  in  the  king's  ware- 
houses, or  a  mere  authority  to  order  them  to  be  delivered 
out  to  the  several  workmen  or  others  properly  authorized  to 
receive  them,  may  be  guilty  of  felony  at  common  law  in 
stealing  them,  to  any  amount,  from  such  places  of  depo- 
sit, (e)  And  in  a  case  where  it  appeared  that  the  prisoner 
was  foreman  of  one  of  the  storehouses  for  naval  stores  in 
Plymouth  dock,  and  had  given  security  for  the  faithful  dis- 
charge of  his  duty,  and  was  entrusted  with  the  receiving 
and  delivering  out  again  of  the  stores  in  the  absence  of  the 
clerk,  whose  proper  duty  it  was  to  receive  and  deliver  them 
out ;  and  the  facts  of  the  offence  were,  that  certain  kersey, 
for  the  stealing  of  which  the  prisoner  was  indicted,  was  cut 
off  by  him  from  a  bale  in  the  stores,  and  delivered  by  him  to 
an  accomplice,  to  be  taken  out  of  the  yard  ;  it  was  ruled 
that  he  was  guilty  of  larceny  at  common  law,  though  the 
value  of  the  property  so  taken  were  under  twenty  shil- 
lings. (/) 


l  Geo.  T.  st.  2.       But  some  provisions  respecting  the  embezzlement  of  naval 

°  25     o"e d-  st°res>  when  under  the  value  of  twenty  shillings,  are  made  by 

ingsin  respect  the  1  Geo.  I,  stat.  2.  c.  25.     The  third  section  enacts,  that 

zlementof    '  the  principal  officers  and  commissioners  of  the  navy  therein 

naval  stores      mentioned,  or  any  one  of  them,  may  enquire  and  by  war- 
under  the  va-  liii         i 
lue  of  twenty     rant  under  hand  and  seal  empower  any  person  to  search 

shillings.  for  stores  and  ammunition  pertaining  to  the  navy,  which 

may  have  been  privately  embezzled  or  filched  away,  in  like 
manner  as  justices  of  peace  may  do  in  case  of  felony,  and 
may  punish  the  offender  by  fine,  imprisonment,  or  either  of 
them  (the  fine  not  exceeding  twenty  shillings,  and  the  impri- 
sonment not  exceeding  one  week  (g) )  the  value  of  the  goods 
so  embezzled  or  filched  away,  not  exceeding  the  sum  of 


(ff)  2  Bast  P.  C.C.I  6.  s.  53.  p.  622.      P.  C.  c.  16.  s.  53.  p.  622. 
(f)  Thome's  case,  cor.  Palmer,  (g)  Sees.  1, 

Serjt.  Exeter  Spr,  Ass,  L800, 2  East. 


chap,  xviii.]     Naval  and  Military  Stores.  1281 

twenty  shillings,  and  may  cause  the  goods  to  be  brought  in 
again  ;  and,  if  the  offence  be  of  such  a  nature  as  requires  a 
higher  and  severer  punishment,  may  commit  the  offender  to 
gaol  or  to  the  custody  of  their  messenger  till  he  enters  into 
recognizance,  with  surety,  according  to  the  nature  of  the 
offence,  to  appear  and  answer  in  the  court  of  exchequer  or 
other  court  where  his  majesty  shall  question  him  for  the 
same,  within  one  year  following,  on  process  being  duly  served 
upon  him  for  that  purpose. 

The  fourth  section  of  this  statute  recites,  u  that  divers  ill-  S.  4.  recites 

"  disposed  persons  upon  pretence  of  carrying  his  majesty's  of0ju^Uce'be- 

"   naval  goods,  provisions,  victuals,   stores  and  ammunition  ingmore 

"  from  his  majesty's  yards,  wharfs,  storehouses  or   other  j„  ma„y  cases 

"  places,  to  his  majesty's  ship  or  ships,  or  to  such  ship  or  ofembezzle- 

,",.,.  ,  .  menta  of  naval 

"  ships  as  are  employed  in  his  majesty  s  service,  or  such  stores. 

"  persons  as    are  employed  to   recarry    or    remove   from 

"  the  said  ship  or  ships  such  naval  stores,  goods,  provi- 

"  sions,  victuals,  stores,  and  ammunition,  to  such  his  ma- 

"  jesty's  yards,  wharfs,  storehouses  or  other  places,  do  fre- 

"  quently  imbezil,  take  and  carry  them  away,  where  they 

"  cannot  be  found,  and  remove  themselves  to  places  un- 

"  known,  before  they  can  be  apprehended  or  convicted  by 

"  due  process  of  law,  by  reason  that  those  witnesses  that 

"  should  prove  the  said  facts  are  bound  forth  to  sea,  or 

"  otherwise  employed  elsewhere,   and  it  is  found  necessary 

"  that  justice  be  more  speedily  done  in  such  cases,  than  by 

"  ordinary  course  of  law  it  can  be  :"  and  then  it  enacts 

"  that  the  treasurer,  comptroller,  surveyor,  clerk  of  the  acts  The  treasure!. 
,,  ,  .     .  -,,  f       .,',.  ,     .  commission* 

"  and  commissioners  of  the  navy  for  the  time  being,  or  any  ers,  &c.  of  th* 

"  one  or  more  of  them,  where  the  goods  so  imbezilled,  taken  navy,  wnen 

the  goods  em- 
"  or  carried  away,  shall  be  under  the  value  of  twenty  shil-  bezzledare 

"  lings,  shall  have  full  power  and  authority,  upon  the  oath  j""/^  *^  va" 

"  of  one  or  more  witnesses  (which  they  or  any  of  them  have  may  convict 

"  hereby  power  to  administer)  or  confession  of  such  party  .Q Nummary 

"  so  offending,  as  aforesaid,  or  other  legal  proof  thereof,  to  way,  and  im- 

a  convict  the  party  or  parties  so  offending,  by  writing  under  p  ' 

a  his  or  any  of  their  hands  and  seals,  and  to  impose  such 
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"  fine  or  fines  upon  all  and  every  such  person  or  persons  so 
'*  offending  and  convicted,  as  aforesaid,  as  to  the  said  tnea- 
"  surer,  comptroller,  surveyor,  clerk  of  the  acts  and  the 
"  commissioners  of  the  navy,  for  the  time  being,  or  any  one 
"  or  more  of  them,  shall  in  his  or  their  discretion  seem 
"  meet ;  the  said  fine  or  fines  not  exceeding-  double  the 
"  value  of  the  naval  goods,  provisions,  victuals,  stores,  or 
"  ammunition  so  imbezilled  or  carried  away  ;  which  fine  or 
"  fines  shall  be  levied  by  distress  and  sale  of  the  goods  of 
"  such  offender,  by  virtue  of  the  warrant  of  such  officer 
"  or  officers,  who  shall  so  convict  the  said  oimnder,  di- 
"  rected,  in  manner  aforesaid,  to  the  person  or  persons 
"  aforesaid,  returning  the  overplus,  if  any  be,  to  the  owner 
"  of  such  goods;  or  in  case  no  sufficient  distress  can  be 
"  found,  as  aforesaid,  the  party  or  parties  so  offending  shall, 
"  by  virtue  of  the  warrant  of  such  officer  before  whom  such 
"  person  or  persons  shall  be  convicted,  be  imprisoned  in  the 
"  next  gaol  for  any  space  of  time  not  exceeding  three  months 
"  without  bail  or  mainprize." 

9  Geo.  111.  c.       The  statute  9  Geo.  III.  c.  30.  s.  5.  relates  to  the  appre- 
totheappr&-     hension  of  persons  stealing  or  embezzling  naval  stores.     It 

hension  of        enacts  that  for  the  more  speedy  and  effectual   bringing  to 
persons  steal-     .       .  .,,       -  ,      ..  ,         ,.       ,  •  .   , 

ino-or  embez-  justice  persons  guilty  of  stealing  or  embezzling  his  majesty  s 

zlingnaval        naval  stores,    the    treasurer,   comptroller,  surveyor,    clerk 
t  tores. 

of  the  acts,  or  any  commissioners  of  the  navy  for  the  time 

being,  may,  from  time  to  time  in  all  places  whatsoever,  exer- 
cise the  office  of  a  justice  of  the  peace  to  all  intents  and  pur- 
poses, in  causing  any  person  who  shall  be  charged  with 
stealing  or  embezzling  of  any  naval  stores,  the  property  of 
his  majesty,  to  be  apprehended,  committed,  and  prosecuted 
for  the  same;  and  it  requires  all  constables  and  other 
officers  to  execute  and  obey  all  warrants  of  such  per- 
sons, touching  any  of  the  matters  and  things  thereinbefore 
contained. 

55  Geo.  HI  c.       Provision  is  made  for  the  punishment  of  persons  embez- 
108.  s.  127.       zling  military  stores,  by  the  proceedings  of  a  court-martial. 
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The  statute  55  Geo.  III.  c.  108.  s.  127.  (h)  enacts,  "  that  PenoM«m- 

"  every  paymaster  or  other  commissioned  officer  of  his  ma-  careofmili- 

"  iestv's  forces,  or  any  storekeeper,  or  commissary,  or  de-  tary  stores, 
J  .  embezzling, 

"  puty   or  assistant  commissary,  or  other  person  employed  &c  may  be 

"  in  the  commissariat  department,  or  in  any  manner  in  the  tried  by  a 

1  7  J  court-martial 

"  care    or   distribution  of   any   money,    provisions,   forage  andbetraus- 

"  or  stores,  belonging  to  his  majesty's  forces,  or  for  their  Porled>  ^ 

"  use,   who  shall  embezzle   or   fraudulently  misapply,   or 

"  cause  to  be  embezzled  or   fraudulently   misapplied,   or 

"  shall  knowingly  or  wilfully  permit  or  suffer  any  money, 

"  provisions,  forage,  arms,  clothing,  ammunition  or  other 

(t  military  stores,  to  be  embezzled  or  fraudulently  misap- 

"  plied,  or  to  be  spoiled  or  damaged,  may  be  tried  for  the 

"  same  by  and  before  a  general  court-martial ;  and  it  shall 

"  be  lawful  for  such  court-martial  to  adjudge  any  such  pay- 

"  master  or  other  commissioned  officer,  storekeeper  or  com- 

u  missary,  or  deputy  or  assistant  commissary,  or  other  person, 

"  to  be  transported  as  a  felon  for  life,  or  for  any  certain  term 

"  of  years,  or  to  suffer  such  punishment  of  pillory,  fine,  im- 

"  prisonment,  dismissal  from  his  majesty's  service,  and  inca- 

"  pacity  of  serving  his  majesty  in  any  office  civil  or  military, 

"  as  any  such  court  shall  think  fit,  according  to  the  nature 

"  and  degree  of  the  offence,  and  every  such  officer  or  person 

11  shall  in  addition   to  any  other  punishment  make  good,  at 

u  his  own  expence,  the  loss  and  damage  sustained  which  shall 

il  have   been  ascertained  by  such  court-martial ;    and  the 

"  loss  and  damage  so  ascertained  as  aforesaid  may  be  re- 

"  covered  in  any  of  his  majesty's  courts  of  record  at  West- 

"  minster  or  in  any  other  courts  of  law  having  jurisdiction 

"  where  any  person  adjudged  by  a  court-martial  to  have 

"  incurred  any  such  penalties  or  to  make  good  any  such 

"  losses  or  damages   shall  be  resident  after  the  said  jutlg- 

"  ment  shall  be  confirmed  and  made  known  ;    and  after  the 

"  said  sum  shall  be  recovered  and  levied   the  same   shall 


(ft)  The  mutiny  act  of  1S15.     A  Geo.  III.  c.  10.  and  57  Geo.  III. 

similar  enactment  is  contained  in  c.  12. 
the    subsequent   mutiny    acts    56 

4  x 
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"  be  applied  and  disposed  of  as  his  majesty  shall  direct  and 
"  appoint." 

The  offences  of  knowingly  receiving1,  or  concealing  naval 
or  military  stores  which  have  been  stolen,  or  of  unlawfully 
having  possession  of  naval  or  military  stores,  will  be  men- 
tioned in  a  subsequent  chapter. 
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CHAPTER  THE  NINETEENTH. 


Of  Larceny   and  Embezzlement  of  Cloth  and  other 

Manufactures . 

JL  ARTICULAR  provisions  have  been  enacted  by  various 
statutes  for  punishing  the  stealing  or  embezzlement  of 
articles  in  a  course  of  manufacture;  and  some  offences  of 
this  kind  are  subjected  to  higher  punishment  than  simple 
larcenv.  The  statutes  of  greater  importance  and  more  ge- 
neral application  will  be  noticed  in  the  order  in  which  they 
were  passed  ;  but  the  greater  part  of  those  which  relate  to 
petty  offenders,  (principally  workmen  employed  in  parti- 
cular manufactories)  and  subject  them  to  the  summary  ju- 
risdiction of  justices  of  the  peace,  do  not  come  within  the 
scope  of  this  treatise,  (a) 

The   statute  22  Car.  II.  c.  5.  after  reciting  that "  many  22Car.II.c.5. 

"  evil  disposed  persons  have  of  late  more  frequently  than  jnTdoih  or  * 

u  in  former  times  used  and  practised  the  cutting  of  cloth  otner  "oollen 
,        ,  ,,  ,,  .....  „.  manufactures 

"  and  other  woollen  manufactures   in   the   night-time   on  from  the  rack 

"  from  the  racks  or  tenters,  where  the  said  cloth  is  put  for  ln  t.he1,11pilt' 

'        m  l  excluded  from 

"  the  drying  thereof,  and  feloniously  steal  and  carry  away  clergy. 

"  the  same,   to   the   utter   undoing  and   impoverishing  of 

"  many  clothiers,  and  the  great  hindrance  of  the  trade  of 

"  clothing"  enacts,  "  that  no  person  or  persons  who  shall  be 

"  indicted  for  felonious  cutting  and  taking  stealing  or  ear* 

"  rying  away  of  any  cloth  or  other  woollen  manufactures, 

"  from  the  rack  or  tenter  in  the  night  time,"  and  be  there- 

(a)  The  greater  part   of  them      arranged    in    5    Burn.     Just,    tit 
will  be  found  collected  and  well      Servants. 

4x2 
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upon    found   guilty    by   verdict,  or   shall  confess  the  same, 

refuse  to  answer,  stand  mute,  challenge  above  twenty,  or  be 

upon   such   indictment  outlawed,   shall  be  admitted  to  the 

But  the  Judge  benefit  of  clergy.  (6)     It  then  provides  that  the  Judges  be- 

maj  reprieve    fore  u|lom  sucj,  offender  shall  be  arraigned  and   condemned 

anil  transport  D 

the  offender,  may  at  their  discretion  grant  a  reprieve  for  staying  the  exe- 
cution, and  may  cause  the  offender  to  be  transported  for 
seven  years,  "  to  be  accounted  from  the  time  of  such  trans- 
"  portation ;  and  during  all   that  time  there  to  be  kept  to 

If  the  offender  "  labour."     And  it  further  provides,  that  "  if  such  offender 

refuse  to  be      «  sha\\  refuse  to  be  so  transported,  or  after  such  transports- 
transported  or  l  '  *_ 
returns,  he  is     "  tion  shall  return  or  come  again  into  this  kingdom  of  Eng- 

to  he  put  to      u  land  the  dominion  of  Wales,  or  town   of  Berwick 

execution.  ' 

"  upon  Tweed,  within  the  time  aforesaid,  that  then  and  in 

"  every  such  case  the  person  so  returning  shall  be  put  to 

"  execution  upon  the  judgment  so  given  and  pronounced 

"  against  him."  (c) 

This  statute  does  not  extend  either  to  appeals,  or  to  ac- 
cessories, (d) 

The  statute  1  Anne,  stat.  2.  c.  18.  s.  1.  enacts,  that  if  any 
1  Anne, st.  2.  '  ' 

c.  18.  s.  l.  person  employed  in  the  working  up  the  woollen,  linen,  fus- 
Soyed'irTcer-  tian,  cotton,  or  iron  manufactures,  shall  embezzle  or  pur- 
tain  ninnufac-  ]0j„  any  wefts,  thrums,  or  ends  of  yarn,  or  any  other  mate- 
bczziiiiir.  rials  of  wool,  hemp,  flax,  cotton,  or  iron,  or  shall  reel  short 

made  paiish-         fajge  yarn    ant]  snan  De  convicted  by  oath  of  one  witness, 

able  by  sum-  •>  #  J 

marypro-         or  confession,  before  one  justice,  he  shall  forfeit  double  the 

ftoea  justice,  value  of  the  damages  :  and  if  he  shall  neglect  or  refuse  to 
pay  the  same,  the  justice  shall  commit  him  to  the  house  of 
correction  until  satisfaction  shall  be  made :  and  if  it  shall 
appear  to  the  justice  that  he  is  not  able  to  make  satisfac- 
tion, he  shall  be  there  publicly  whipped,  and  kept  to  hard 
labour,  not  exceeding  fourteen  days.     And  by  the  second 


0,)  S.  3".  in  the  margin.     2  East.  P.  C.  c.  16. 

(c)  S.  4.  s.  51.  p.  CI 9. 

(*/)  2  Hawk.  P.  C.  c    33.  s.  7  0. 
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section,  every  person  buying  or  receiving  any  wefts,  thrums,  Receiver  pri- 
or ends  of  yarn,  or  other  materials  of  wool,  hemp,  flax,  cot-  !u,stl 

J        '  5  1?)  hkx  manner, 

ton,  or  iron,  shall  suffer  in  like  manner,  (t) 

This  statute  is  explained  and  amended,  and  made  to  ex-  13  Geo  II  c 

tend  to  Scotland  by  the  13  Geo.  II.  c.  8.     The  first  section  Ss  >•  Persont 

_    ,     .  ,       ...  1  •      1  erflployed  in 

or  the  latter  statute  enacts,  that  n  any  person  hired  or  em-  certain  mami- 

ployed  in  the  working  up  of  any  woollen,  linen,  fustian,  *actures,and 

r     J  _  01  j  '  '   embezzling  or 

cotton,  or  iron  manufactures,  shall  purloin,  embezzle,  se-  disposing  of 
crete,  sell,  pawn,  exchange,  or  otherwise  illegally  dispose  of  ^  ^te"f  ■ 
any  of  the  materials  entrusted  to  him  to  work  up,  whether  nishedbypro- 
the  same  or  any  part   thereof  be  or  be  not  first  wrought,  fore  a  tustice. 
made  up  or  manufactured,  or  shall  reel  short  or  false  yarn, 
and  shall  be  convicted  thereof  as  by  the  1  Anne,  st.  2.  c.  IS. 
he  shall  forfeit  double  the  value  of  the  damages,  together 
with  such  costs  as  the  justice  before  whom  he  shall  be  con- 
victed shall  judge  reasonable;  and  if  not  paid  immediately, 
the  said  justice  may  cause  him  to  be  committed  to  the  house 
of  correction,  to  be  whipped  and  kept  to  hard  labour,  not 
exceeding  fourteen  days  ;  and  for  a  second  or  other  subse- 
quent offence  for  such  embezzling  or  purloining,  he  shall 
forfeit  four  times  the  value  of  the  damages,   together  with 
such  costs  as  the  justice  shall  judge   reasonable;  and  if  not 
paid  immediately,   then   such   or  any   other  justice  of  the 
county,  &c.  shall  cause  him   to  be  committed  to  the  house 
of  correction,  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  three  months,  nor  less  than  one  month,  and  also 
during  the  time  of  such  commitment  shall  cause  him   to  be 
publicly  whipped  in  the  market  town  where  he  shall  be  com- 
mitted, at  the  market  place  or  cross,  once  or  ofiener  as  to 
such  justice  shall  seem  reasonable.     And,  by  the  second  sec-  ' 
tion,  the  receivers  of  the  same  shall  be  subject  to  the  like  Receivers. 
penalties. 

The  statute  also  contains  provisions  nearly  similar  as  to 

(e)  This  act,  at  first  only  tempo-      Ann.  c.  30. 
rary,  was  made    perpetual    by    V 
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embezzlement  by  persons  employed  in  the  leathern  manu- 
factures, and  as  to  persons  receiving  the  embezzled  ar- 
ticles. (/) 

15  Geo.  II.  c.  The  J. 5  Geo.  II.  c.  27.  s.  I.  recites  that  persons  were  en- 
dot^&c^is      c°uraged  to  steal  cloth  and  woollen  goods  remaining  upon 

stolon  in  ike     the  rack  or  tenters,  and  wool  lying  exposed  in   the  night- 
night,  a  ins-         .  .  „  ,.  .      ..       ..-,      ■.        « 

tice  may  issue  time  in  a  state  of  preparation,  by  the  difficulty  ot  proving 

his  warrant  to  the   identity   of  the   goods  stolen;  and    enacts,  that  if  any 

search  sus-  J  . 

pectid  places,  cloth,  or  woollen  goods  on  the  tenters,  or  woollen  yarn,  or 

and  if  any  WOol  left  out  to  dry,  shall  be  stolen  in  the  nighL  any  justice, 
goods  sus-  J  \  ... 

pectedtohave  on  complaint  made  in  ten  days  by  the  owner,  may  issue  his 

are  foun^lhe  warrant  to  anJ  peace-officer  in  the  day-time  to  enter  into 
person  having  and  search  the  houses,  out-houses,  yards,  gardens,  or  other 
session  is^to      places  belonging  to  the  houses  of  every  person   whom  such 

be  apprehend-  owner  shall  upon  his  oath  declare  to  such  justice  he  suspects 
•d  and  carried         ,  .  ,    ,  ,  ...  .. 

before  a  jus-      to  have  stolen,  taken  away,  or  received  the  same  ;  and  it  the 

tice,  who  may  off10er  s]mll  finrj  anv  such  goods  which,  from  the  information 

convict  him  J  ° 

of  stealing  the  of  the  person    making   such  oath  he   shall  have  reason  to 

goods  it  he  SUSpect  to  have  been  stolen,  he  shall  apprehend  the  person 
an  account  of  in  whose  custody  or  possession  the  same  shall  be  found,  and 
lain  time  and  cari7  him  before  a  justice  ;  and  if  he  shall  not  give  a  satis- 

imposefor-       factory  account  how  he  came  by  the  same,  or   in  a  conve- 
feitures,  &c.         .  ....  .  ,  „ 

fortheiirst      nient  time,  to  be  set   by  the  justice,  produce  the  party  ot 

and  second  whom  he  had  the  same,  or   a  credible  witness  to  depose   on 

oflences.    But  .                                        ... 

in  case  of  a  oath  his  property  therein,  he  shall  be  convicted  of  stealing 

third  offence  h        ds        d  ghall   for  the  first  o{fence  forfeit  to  the 

the  justice  &  ' 

must  commit    owher  treble  value ;  and    in  default   of  payment  thereof  in 

where  the  of-'  the  time  appointed  by  such  justice,  he  shall  issue   his  war- 
fender,  if  con-  rant  to  levy  the  same  by  distress  and  sale  ;  and  in  default  of 
▼icted,  may  .        .  ,  .        . 
be  transported  distress,  shall  commit  him   to  the   common  gaol    where  he 

for  seven  shall  be  apprehended  for  three  months,  or  till  paid  :  for  the 

years.  '  l  ... 

second  offence  treble  value,  and  six:  months   imprisonment; 

for  the  third  offence,  such  justice  shall   commit  him    to  the 

assizes,  and  if  he  shall  be  there  convicted   in  like  manner, 

he  shall  be  guilty  of  felony,  and  transported  for  seven  years. 

(/)  S.  3,  4. 
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But  persons  aggrieved  (except  on  the  third  conviction)  may  Appeal,  cx- 
appeal  to   the   next  general  quarter  sessions,  whose  order  thi.ll « ouvic-0 
therein  shall  be  final,  (g)     And  it  is  provided,  that  the  act  tion- 
shall  not  alter  any  former  law  in  force  for  the  punishment 
of  persons  stealing  or  receiving  such  cloth,  woollen  goods, 
&c.  except  where  the  proof  is  laid  on  the  offender,  (h) 

By  the  22  Geo.  II.  c.  27.   amended   by  the  17  Geo.  III.  22  Geo.  II. 

c.  56.  it  is  enacted,  that   if  any   person  hired  or  employed   i™Qeo  IH 

to  make  any  felt  or  hat,  or   to   prepare   or   work   up  any  36-  Ifanyper- 

woollen,  linen,   fustian,  cotton,  iron,   leather,   fur,    hemp,  to  make  cer- 

fiax,  mohair    or  silk   manufactures,    or  any  manufactures  tam  :,,;-llufoc- 

i  f  i      /*  i  r,  lures,  shall 

riiaae    up   of   wool,    fur,    hemp,   flax,    cotton,    mohair    or  embezzle  any 

silk,   or  of  any  the  said    materials    mixed    one   with    an-  °-  |he  Ulale" 
.    ii  •    .  ii  i Is,  and  be 

other,    shall    purloin,   embezzle,    or    otherwise    unlawfully  convicted  be- 

dispose  of  any   of  the  materials   with    which  he   shall    be   UceVhema^ 
entrusted,  whether   the   same   be  or  be  not  first  wrought  be  punished 
up,  and  be  convicted  thereof  by  the  oath  of  the  owner,  or  metAmd^11' 
other  credible  witness,  or  confession,  before  two  justices,  he  whipping. 
shall  for  the  first  offence  be  committed  to  the  house  of  cor- 
rection, or  other   public  prison,  there  to  be   kept   to   hard 
labour  for  not  less  than  fourteen  days  nor  more  than   three 
months;  and  for  a  second  or  any  other  subsequent  offence, 
not  less  than  three  months   nor  more  than  six  months;  and 
the  justices    may    likewise,  for  the    first  or  any  subsequent 
offence,  order  the  offender  to  be  once  publicly  whipped,  if 
such  additional  punishment  shall    by   them  be  deemed  pro- 
per, (i)     And  it  is  further  enacted  by  those  statutes,   that  if  And  an  <>f- 

any  person  shall  be  convicted  as  aforesaid  of  buvinff,   re-  ^en^cr  con- 
...  c    .„      ,    ,  .  °  victed  of  re- 

ceiving, or  taking,  by  way  of  gift,  pledge,  sale,  or  exchange,  ceivin^any 

or  in  any  manlier,   from  any  person   whom  he  knows   to  be  materia'8 

J  J   *  from  a  pen  on 

employed  to  make  or  prepare  any  the  said  manufactures,  whom  he 

any  thrums  or  ends  of  yarn,  or  any  other  materials  of  wool,  empjoyec|  -ia 

fur,   hemp,  flax,  cotton,   iron,   or   any   leather,    mohair,  or  makin^such 
•  ii        i     i        i  ii  c  i  i      manufectureaJ 

silk,  whether  the  same  be  or  be  not  first  wrought  up,  the  or  oi  receiv- 

(gO  S.  2.  (0  22  Geo.  II.  c.  27.  s.  1.  ami  17 

(fc)  S.  3.  Geo.  Ill  c.  56.  s.  1,2. 
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in?;  any  mate-   consent  of  the  employer  not  being  first  had,  or  of  buying 
rials,  know-  ...  ,"  ,.  .. 

ingthemto      or   receiving   in   any   manner  whatsoever,    from    any  other 

be  embezzled,   pCrgon    anv  0f  the  said  materials,  whether  the  same   be   or 
may  be  pu-  J  . 

nishedfora      be  not  first  wrought  up,    knowing  them   to  be  purloined   or 

firsl  offence  cmhezzle(1     he  shau    for  t|,e  first  offence,  forfeit    not  more 
by  a  fine,  and, 

in  default  of  than  forty  pounds  nor  less  than   twenty  pounds ;  the   same 

payment,  by  to  bg  appjjC(]    ))V  direction  of  the  justices,    in  the  first  place 

ment, &c. and  to  defray  the  expences  of  the  prosecution;  next,   to  make 

offence  is  to  such  satisfaction  to  the  party  injured  as   the  justices  shall 

be  committed  think  proper  ;  afterwards  to  the  informer,  a   sum   not   ex- 

to  the  quarter  . 

sessions,  and     ceeding  ten  pounds  ;  and  the  remainder  to  the  poor  of  the 

t'lT  ahio-her  P^ace  where  the  conviction  shall  be,  or  to  such  other  public 
fine,  &c.  charity  as  the  justices  shall  appoint:  and  if  the  said  penalty 

shall  not  be   paid  on  conviction,  the  justices  shall  commit 
the  offender   to    the  house   of  correction,  or  other  public 
prison,  there  to  be  kept  to  hard   labour  for  any  time  not 
more  than  six  months  nor  less  than  three  months,  unless  the 
penalty  shall  be  sooner  paid  ;  or  the  justices  may  send  him 
to  the  house  of  correction,  or  other  public  prison,   for  three 
days  exclusive  of  the  day  of  commitment,  with  an  order  that 
within  the  said  time  the   offender  shall  be   once   publicly 
whipped  at  the   market  place  or   some  other   public  place 
where  the  offender  shall  be  committed :  and  for  a  second 
offence,  if  a   person   brought   before  the  justices  shall  be 
charged  therewith  upon  oath,  they  shall  not  proceed  to  con- 
vict him,  but  shall  commit  him  to  the  house  of  correction, 
or  other  public   prison,  till   the    next  general,    or    general 
quarter  sessions,  or  till  he  shall  have  entered  into    recogni- 
zance to  answer  for  such  offence   at  the  said  sessions  ;  and 
the  justices  there  shall  hear  and  determine  the  matter;  and 
if  the  person  shall  be  convicted,   he   shall  forfeit   not  more 
than  one  hundred  pounds  nor  less  than  fifty  pounds,  to  be 
recovered  and  distributed  in  like  manner  as  the  penalty  for 
the  first  offence,  (k)     The  17  Geo.  111.   c.  56.  also  enacts, 
that  if  any  person  shall  sell,  pawn,  exchange,  or  otherwise 
dispose  of  any  such  materials,   knowing  them  to  have  been 

(A)  22  Geo.  II.  c.  27.  s.  2.  and  17  Ceo.  III.  c.  36.  s.  3,  4. 


chap,  xix.]     Cloth  and  other  Manufactures.  Vl')\ 

purloined  or  embezzled,  he  shall  suffer  like  punishment  as 
for  receiving  the  same.  (/)  And  further,  that  although  the 
purloined  materials  be  worked  up,  or  otherwise  disposed  of, 
so  that  it  may  be  difficult  to  convict  the  offender,  two  jus- 
tices as  aforesaid,  or  the  justices  in  sessions  respectively,  on 
proof  upon  oath  that  such  person  hath  purloined  or  embez- 
zled, or  received  such  materials  knowing  them  to  be  pur- 
loined or  embezzled,  may  convict  the  offender,  although  no 
proof  shall  be  given  to  whom  such  materials  belong,  (m) 

The  S2  Geo.  III.  c.44.  s.4.  recites  that  the  penalties  and  32  Geo.  III.  c, 
forfeitures  imposed  by  the  22  Geo.  II.  c.  27.  s.  2.  and  the  J^8'^" 

17  Geo.  III.  c.  56.  s.  3.  had  not  been  sufficient  to  deter  per-  shall  receive 

,    .       ,  ,         ,         1    1  ,      •  1        c  any  silk  from 

sons  from  receiving  purloined  and  embezzled  materials  ot  :ipersou  em- 
silk,  used  in  the  manufactories  of  silk  ;  and  enacts,  "  that  if  l^yed  in  a 

,  .  silk  manufac- 

"  any  person  or  persons  shall  buy,  receive,  accept  or  take  tui;ei  knowing 

"  by  way  of  gift,  pawn,  pledge,  sale  or  exchange,  or  in  any  ^loved'or 
"  other  manner  whatsoever,  of  or  from  any  person  or  per-  shall  receive 

•  1 1 

"  sons  hired  or  employed  to  prepare  or  work  up  the  silk  ^Jjjj  it  to 

"  manufacture,  or  any  manufacture  of  silk  mixed  with  other  have  been  em- 

,  1  ii.  1   bezzled,  he 

«  materials,  any  silk,  whether  the  same  or  any  part  thereot  may  be  prosfr> 

"  be  or  be  not  first  wrought,  made  up  or  manufactured,  and  cuted  under 

2*^  Goo  I      c 
"  whether  the  same  be  or  be  not  mixed  with  other  materials,  87.  and  17 

"  knowing  such  person  or  persons  to  be  so  hired  or  em-  Geo. III.  c.  56. 

"  ployed  as  aforesaid,  and  not  having  first  obtained  the  con-  demeanor; 

"  sent  of  the  person  or  persons  so  hiring  or  employing  him,  JJjJjJjj}  Jj 

"  her  or  them  as  aforesaid,  or  whether  any  silk  shall  have  line,  impri- 

,    .  ,         ,     .   1  somnent,  &c. 

"  been  purloined  or  embezzled  by  any  person  or  persons,  although  no 

"  or  shall  buv,  receive,  accept  or  take  in  any  manner  whatso-  proof  begiven 
J '  7  *  ot  the  owner- 

"  ever,  of  or  from  any  person  or  persons  whomsoever,  any  ship  of  the 

"  such  silk,  whether  the  same  be  wrought  or  unwrought,  s,lk- 

"  mixed  or  unmixed,  knowing  the  same  to  have  been  pur- 

«  loined  or  embezzled  ;  then  and  in  every  such  case  the  per- 

"  son  or  persons  so  buying,  receiving,  accepting,  or  taking 

"  any  such  silk,  shall  and   may  be  proceeded  against  as  di- 

"  rected  by  the  said  recited  acts  (22  Geo.  II.  c.  27.  s.  2. 

(0  17  Geo.  III.  c.  56,  s.  5.  O)  U%  S.  6, 
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u  17  Ceo.  III.  c.  56.  s.  3.),  or  may  be  prosecuted  for  a  mis- 
u  demeanor  and  shall  be  punished  by  fine,  imprisonment  or 
u  whipping,  as  the  court  of  general  or  quarter  sessions,  who 
"  are  hereby  impowered  to  try  such  offenders,  or  as  any 
u  other  court  before  which  he,  she  or  they  shall  be  tried, 
"  shall  think  fit  to  inflict,  although  no  proof  upon  such  trial 
"  shall  be  given  to  whom  such  silk  doth  belong." 


Any  person, 
knowingly 
selling  em- 
bezzled silk, 
shall  be  pu- 
nished as  a 
person  receiv- 
ing embez- 
zled silk  un- 
der this  act 


The  fifth  section  enacts,  that  "  if  any  person  or  persons 
"  shall  sell,  pawn,  pledge,  exchange,  or  otherwise  unlaw- 
"  fully  dispose  of  any  silk,  whether  wrought  or  unwrought, 
"  mixed  or  unmixed,  knowing  the  same  to  have  been  so  pur- 
"  loined  or  embezzled,  every  such  person  or  persons  lawfully 
"  convicted  as  aforesaid,  shall  be  liable  to  the  same  punish- 
"  merit  as  persons  convicted  of  receiving  purloined  or  eni- 
"  bezzled  silk,  knowing  the  same  to  have  been  purloined  or 
"  embezzled,  would  be  liable  to  by  virtue  of  this  act." 


51  Geo.  III.  e. 
41.     Any  per- 
son stealing 
any  linen,  &c. 
exposed  to  be 
printed,  or 
bleached,  &c. 
to  the  value  of 
ten  shillings, 
or  aiding, 
counselling, 
&c.  or  know- 
ingly receiv- 
ing goods 
so  stolen, 
may  be  trans- 
ported for  life, 
or  For  not  less 
than  seven 
years,  or  im- 
prisoned for 
any  term  not 
exceeding 
seven  years. 


The  statute  51  Geo.  III.  c.  41.  repeals  the  first  section  of 
the  18  Geo.  II.  c.  27.  (which  excluded  from  clergy  offenders 
stealing  linen,  &c.  to  the  value  often  shillings,  from  bleach- 
ing places)  and  in  lieu  thereof  enacts,  "  that  every  person 
"  who  shall  feloniously  steal  any  linen,  fustian,  calico,  cot- 
"  ton  cloth,  or  cloth  worked,  woven  or  made  of  any  cotton 
"  or  linen  yarn  mixed,  or  any  thread,  linen  or  cotton  yarn, 
"  linen  or  cotton  tape,  incle,  Allotting,  laces,  or  any  other 
"  linen,  fustian,  or  cotton  goods  or  wares  whatsoever,  laid, 
"  placed   or   exposed    to   be    printed,    whitened,    bonked, 
"  bleached  or  dried  in  any  whitening  or  bleaching  croft, 
"  lands,  fields  or   grounds,   bowking-house,   drying-house, 
"  printing-house  or  other  building,  ground,  or  place,  made 
"  use  of  by  any  calico  printer,  whitster,  crofter,  bowker  or 
"  bleacher,  for  printing,  whitening,  bowking,  bleaching  or 
"  drying  of  the  same,  to  the  value  of  ten  shillings,  or  who 
"  shall  aid  or  assist,  or  wilfully  or  maliciously  hire  or  pro- 
"  cure  any  other  person  or  persons  to  commit  any  such  of- 
"  fence,  or  who   shall  buy  or  receive  any  such  goods   or 
"  wares  so  stolen,  knowing  the  same  to  be  stolen  as  afore- 
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"  said, being  lawfully  convicted  thereof,  shall  be  liable  to  be 
"  transported  beyond  the  seas  for  life,  or  for  such  term  not  less 
"  than  seven  years,  as  the  judge  before  whom  any  such  person 
"  shall  be  convicted  shall  adjudge;  or  shall  be  liable,  in  case 
"  the  said  Judge  shall  think  fit,  to  be  imprisoned  and  kept 
"  to  hard  labour  in  the  common  gaol,  house  of  correction  or 
"  penitentiary  house,  for  any  term  not  exceeding  seven 
«  years." 

In  a  case  where  the  prisoner  was  indicted  upon  a  similar  Hugiil's  case, 
clause  of  the  repealed  statute  JSGco.  IT.  c.  27.  for  stealing 
yarn  out  of  a  bleaching  ground;  and  the  evidence  was  that 
the  yarn  had  been  spread  upon  the  ground,  but  was  after- 
wards taken  up  and  thrown  into  heaps  in  order  to  be  carried 
into  the  house,  in  which  state  some  of  it  was  stolen  by  the 
prisoner;  Thomson,  B.  held  that  the  case  did  not  come 
within  the  statute,  as  there  was  no  occasion  to  leave  the 
yarn  upon  the  ground  in  the  state  in  which  it  was  taken  by 
the  prisoner.  («) 

A  statute  was  passed  at  the  same  time  for  preventing  si-  51  Geo- IIIc- 

30.     Persons 
milar  offences  in   Ireland.     The  51  G.  III.  c.  39.  enacts,  in  Ireland  coo- 

"  that  every  person  who  shall  be  convicted  in  Ireland,  ac-  victf.     ,. 

,  stealing  linen, 

"  cording  to  the  course  of  the  law  and  statutes  of  that  part  of  &c.  above  the 

"  the  united  kingdom,  of  feloniously  stealing  linen,  hempen  Ju-ir-       If* 
a  o  ?  i  shillings,  out 

"  or  cotton  yarn,  or   linen  or  hempen  cloth,  or  cloth  made  of  any  bleach- 
"  of  linen  and  cotton  yarn,  or  any  materials  or  utensils  used  transported 

''•  in  bleaching;  the  same,  above  the  value  of  five  shillings.  Jo!'J'!t>>  °rfor 

°  tii  a  term  »ot 

"  from  or  out  of  any  bleach-yard,  backhouse  or  workhouse  less  than 

"  thereunto  belonging,  whether  the  fact  be  committed  by  !ieven  >i!:;r'!' 
»     »7  -or  may  be  u 

"  day  or  night,  shall  be  liable  to  be  transported  beyond  the  prisoned  for 
"  seas  for  life,  or  for  such  term,  not  less  than  seven  years,  exceeding 
"  as  the  Judge  before  whom  any  such  person  shall  be  con-  seven  yea  i 
"  victed  shall  adjudge  ;   or  shall  be  liable,  in  case  the  said 
"  Jud°e  shall  think  fit,  to  be  imprisoned  only,  or  to  be  im- 
"  prisoned  and  kept  to  hard  labour  in  the  common  gaol, 

(n)  Hugiil's  case,  cor.  Thomson,      (fe)  ed.  1S00. 

B.  at  York.  4 Black.  Com.  2 10, note 
3 


mi- 
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"  house  of  correction  or  penitentiary  house,  for  any  term 
"  not  exceeding  seven  years." 

4  Geo.  ill.  c.  Before  this  Chapter  is  concluded  two  statutes  should  be 

13  Geo.  III.  c.  noticed,  which  impose  severe  punishment  upon  the  offence  of 

38.  as  to  breaking-  into  any  place  with  intent  to  steal  certain  articles  of 

entering,  by  manufactures.  The  4  Geo.  I  IT.  c.  37.  s.  16.  enacts,  that  if  any 

,ce'  m*R  person   shall,  by  day  or  night,  break  into  any  house,   shop, 

intent  to  steal  cellar,  vault,  or  other  place,  or  building,  or,  by  force,  enter 

t'rfwofma-  *nto  any  h°use5  &c*  w*th  intent  to  steal,  cut,  or  destroy,  any 
nufacture.  linen  yarn,  or  any  linen  cloth,  or  any  manufacture  of  linen 
yarn,  belonging-  to  any  manufactory,  or  the  looms,  tools,  or 
implements  used  therein,  such  offender  being- convicted  shall 
suffer,  as  in  felony,  without  benefit  of  clergy.  And  by  the 
13  Geo.  III.  c.38.  (which  was  passed  for  incorporating  the 
British  plate-glass  manufactory)  it  was  enacted  that  persons 
breaking,  or  entering  by  force,  into  any  place  belonging  to 
the  manufactory,  with  intent  to  steal,  or  destroy,  any  glass, 
&c.  should  be  adjudged  guilty  of  felony,  and  be  transported 
for  seven  years."  (<;) 

(o)  This  act  was  continued  by  punishment,  as  they  should  think 

the  38  Geo.  III.  c.  17.  (local  act)  fit.    2  East.  P.  C.  c.  16.  s.  50.  p. 

which  also  enabled  the  court  to  ad-  618. 
judge  such  offendri  to  suffer  a  less 
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CHAPTER  THE  TWENTIETH. 


Of  Larceny  and  Embezzlement  from  Lodgings. 


JLT  was  long  doubted  whether,  as  a  lodger  had  a  special   Qw.  oRenrrat 

i  i        i-i  i   ,       •  i    i  •    i     i    •  ..i       common  law. 

property  in  the  goods  which   were  let  with  his  lodgings,  the 

stealing  of  them  was  felony  :  (a)  and  it  was  at  length  de- 
cided by  a  majority  of  the  Judges  that  it  was  not.  (b)  In 
consequence  of  this  decision,  a  statute  was  passed  which 
enacts  and  declares  that  such  offence  shall  be  taken  to  be 
larceny  and  felony. 


This  statute  is  the  3  W.  and  M.  c.  9.  s.  5.  which  recites,  3  W.andM.c. 
that  it  was  a  frequent  practice  "  for  idle  and  disorderly  persons  the  offeace 


a 


to  hire  lodgings  with  an  intent  to  have  an  opportunity  to  larceny  and 

felony. 


(i  take  away,   imbezil,  or  purloin  the   goods  and  furniture 
"  being  in  such  lodgings,"  and  then  enacts  and  declares  "  that 


(a)  Raven's  alias  Aston's  case, 
Kel,  24,  81,  82,  1  ll.iwk.  P.  C.  c. 
43.  s.  2.  And  see  as  to  a  special 
property  or  bare  use,  &c.  ante, 
1050,  1132. 

(ft)  Meeres's  case,  Show.  50.  One 
of  the  Judges  thought  it  was  felo- 
ny, and  that  a  lodger  had  a  bare 
use  of  the  goods,  like  a  guest. 
And  two  of  the  Judges  only  thought 
it  no  felony,  because  no  intent  was 
found  to  steal,  either  in  the  taking 
the  lodgings,  or  carrying  away  the 
goods.  And  all  the  Judges  thought 
il  a  point  desen  ing  very  good  con- 
sideration.     Show.   55.      Mr.  Kast 


remarks  upon  the  point,  that  if  it 
clearly  appear  that  a  lodger  took 
the  lodjrinirs  with  intent  to  train  a 
better  opportunity  of  rifling  them, 
and  to  elude  the  law,  there  seems 
no  reason  why  it  should  not  be  fe- 
lony at  common  law.  2  East.  P. 
C.  c.  16.  s.  26.  p.  5S5.  And  in  6 
Ev.  Col.  Stat.  Pt.  V.  CI.  VII.  \o. 
17.  p.  472.  note  (13)  a  Qn.  is 
made  whether  it  would  not  now  be 
holden  that  a  lodger  purloining 
furniture  is  guilty  of  larceny  at 
common  law,  on  the  ground  of  the 
possession  still  continuing  in  the 
owner  of  the  house. 
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"  if  any  person  or  persons  shall  take  away,  with  an  intent  to 
"  steal,  imbezil  or  purloin,  any  chattel,  bedding,  or  furni- 
"  ture  which  by  contract  or  agreement  he  or  they  are  to 
"  use,  or  shall  be  let  to  him  or  them  to  use,  in  or  with  such 
"  lodging,  sucli  taking,  imbezilliug,  or  purloining,  shall  be 
"  to  all  intents  and  purposes  taken  reputed  and  adjudged 
"  to  be  larceny  and  felony,  and  the  offender  shall  suffer  as 
"  in  case  of  felony." 


Construction         It  is  said  that,  notwithstanding  this  is  a  declaratory  as 
oi  tins  statute.  wejj  ag  an  enactjng  iaWj  yet  tiie  declaratory  part  of  it  must 

be  construed  with  reference  to  the  preamble,  (c)  Upon 
this  it  is  observed  that  it  has  been  holden  in  many  cases, 
that  the  general  operation  of  the  enacting  part  of  a  clause 
should  not  be  coutrouled  by  the  preamble  stating  only  a 
limited  ground  of  complaint ;  although,  certainly,  there  are 
cases  the  contrary  way.  (d) 

A  ready  fur-  I*  nas  been  ruled,  that  a  ready  furnished  house,  the  whole 

rnshed  house,  cf  which  is  let,  and  no  part  of  it  reserved  to  the  lessor,  is 

the  whole  of  * 

vhich  islet  to  the  mansion-house,  and  not  the  lodging  of  the  lessee  within 

not  a  lod^-ino-    *ne  mean>n©  of  the  statute,  (e)     So  in  a  subsequent  case, 


•o'"o 


within  the        where  the   prisoner  was  indicted  for  stealing  some  silver 

meaning  of  .  ,    ,   •       ,  ,  .     ,.  ,   ■         1      u- 

the  statute.       spoons  in  a  lodging-house,  an  objection  was   taken   by  nis 

counsel  that  the  case  was  not  within  the  statute,  upon  the 

following  evidence.     The  prosecutor  let  to  the  prisoner  a 

ready  furnished  house  at  Brighton  for  a  month  ;  and  gave 

him  an  inventory  of  the  furniture  (amongst  which  were  the 

spoons  in  question,)  under  an  express  contract,   that  if  any 

of  the  goods  therein  specified   should  be  injured  or  missing 

at  the  end  of  the  time,  he  the  prisoner  should  make  them 

good.    The  keys  of  the  house  were  accordingly  delivered  to 

him;  and  he  took  possession  of  it,  lived  in  it,  and  hired 

and  employed  his  own  servants.     The  fact  of  taking  the 

(c)  2  East.  P.  C.  c.  1G.  s.  26.  p.      No.  17.  p.  472.  note(14). 
586.  (<?)  Brown's  ease,  O.B.  17 S9.     1 

{(!)  6  Ev.  Col.  Stat.  Pt.  V.  CI.  VII.      Hawk.  P.  C.  c.  43.  s.  3. 
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spoons  having  been  clearly  proved,  and  the  prisoner  having 
been  convicted,  the  objection  was  referred  to  the  considera- 
tion of  ihe  twelve  Judges,  who  all  (except  G rose,  J.  who 
was  absent)  agreed  that  the  case  was  not  within  the  act 
of  parliament.  Eyre,  C.  J.  said,  it  was  meant  to  apply 
to  cases  where  the  owner  had  a  possession,  and  the  lodger 
the  use,  and  was  made  to  obviate  a  doubt  as  to  the  owner's 
possession.  And  Duller,  J.  referred  to  the  statute  30  Geo. 
II.  c.  3,  as  explanatory  of  the  word  lodger,  where  it  gives  a 
penalty  against  householders  for  not  giving  an  account 
of  their  lodgers  to  the  assessors  of  the  land  tax.  Some  of 
the  Judges  also  thought,  that  the  agreement  to  make  good 
what  should  be  missing  took  this  case  out  of  the  statute,  (f) 

It  has  been  said,  that  the  mere  act  of  pawning  the  furni-  Pawning  the 

•        goods  let  v.itK 
tare  let  with  a  lodging  is  hardly  sufficient  evidence  against  a  lodging. 

the  lodger  of  his  intention  to  convert  them  feloniously  to 

his  own  use,  if  it  appear  that  he  had  been  in  the  habit  of  so 

doing,  for  the  purpose  of  supplying  a  temporary  necessity, 

and  of  restoring  the  goods  to  the  lodgings  at  a  subsequent 

time;  for  that  the  statute  30  Geo.  II.  c.  24.  s.  3.  enacts, 

"  that  if  any  person  shall  pawn  the  goods  of  another  with- 

"  out  his  consent,  he  shall,  on  conviction,  on  the  oath  of  one 

u  witness  before  one   magistrate,   forfeit   twenty   shillings, 

"  and  the  full  value  of  the  goods,  and  if  not  paid,  be  com- 

w  mitted  to  the  house  of  correction  as  the  act  directs;"  (g) 


(/)    Palmer's    case,    1795.      2  ordered  him  to  be  discharged,  say- 

Leach  680.     2  East.  P.  C.  c.  16.  s.  ing,  "  I  am  sorry  that  the  laws  of 

26.  p.  586.     It    should  he  observ-  "  England  have  not  provided  for 

cd,  that  in  this  case,  besides  seve-  "  jour  case,  for   I  have  no  doubt 

ral  counts  on  the  statute,  there  was  "  whatever    of   your    guilt."       2 

a  couut  for  a  larceny  at  common  Leach  692. 

law,    The  prisoner  remained  in  the  (g)  And  subsequently  the  39  and 

gaol  for  the  county  of  Sussex, while  40  Geo.  111.  c.  99.  s.  8.    increased 

the  case  was  under  the  considcra-  the  penalty  to  a  sum  not  exceeding 

lion  of  the  Judges;  and  one  report  live  pounds,  nor  less  than  twenty 


stales,  that  at  the  Summer  assises      shillings, 
for  Sussex,  1795,  Macdonald,  C.  B. 
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and  it  has  been  repeatedly  holden  that  a  statute  inflicting  a 
lesser  penalty  is  to  be  taken,  in  that  particular  instance,  as  a 
virtual  repeal  of  a  statute  inflicting  a  greater  penalty  on  the 
same  offence,  (h). 

The  contract         It  is  necessary,  in  an   indictment  on  this  statute,  to  state 

forthelodg-      correctly  the  contract  for  the  lodgings  ;  and  to  set  forth  as 

ings  must  be  J  «    1 

correctly  stat-   well  the  name   of  the  person  by  whom,  as  of  the  person  to 

df  tment  "'  ^0K>,  they  were  let.  (/)  If  the  lodgings  be  let  to  two  per- 
sons, as  to  a  mother  and  her  widowed  daughter,  the  indict- 
ment must  state  the  joint  contract.  (A).  And  a  case  is  re- 
ported where  upon  an  indictment  against  Robert  Goddard 
and  Sarah  Fraser,  which  charged  them  with  stealing  certain 
goods  in  a  lodging  room  let  by  contract  by  the  prosecutor 
"  to  the  said  Robert  Goddard,  to  be  used  by  the  said  Ro- 
"  bert  Goddard  and  Sarah  Fraser,  with  the  lodging,"  it 
appeared  in  evidence,  that  Goddard  came  in  the  first  in- 
stance to  look  at  and  take  the  lodgings,  but  that  upon  his 
saying  that  he  was  a  married  man,  the  wife  of  the  prosecu- 
tor refused  to  let  the  lodgings  to  him,  and  desired  him  to 
send  his  wife,  upon  which  the  other  prisoner,  Sarah  Fraser, 
came  to  the  house  in  the  character  of  Goddard's  wife,  and 
the  contract  for  the  lodgings  was  made  with  her  ;  and  it 
was  ruled,  that  the  indictment  was  not  supported  by  the 
evidence,  as  it  stated  the  lodgings  to  have  been  let  to -God- 
dard, whereas  in  fact  they  were  let  to  Fraser.  (I) 

Contract  with       But  it  has  been  determined,  that  if  lodgings  be  let  to  a 
a  married  wo-  marricd  woman,  during  co-habitation  with  her  husband,  and 
her  husband  afterwards  assent  to  the  contract,  the  indict- 
ment must  state  that  the  lodgings  were  let  to  the  husband, 
and  will  be  erroneous,  if  it  state  that  they  were  let  to  the 

(ft)    PatnnVs    case,    cor.    Adair,  p.  587. 
Record.  0.  B.   1785.     1    Hawk.  P.  {k)  Bill's  case  O.  B.    1751.      1 

C.    c.  43.  s.   10.      And    see    ante,  Hawk.  P.  C.  c.  13.  s.  7. 
1185.  (/)  Goddard  and  Fraser  (case  of), 

(/)  Pope's  case,  0.  B.   1781.     1  2  Leach  515. 
Leach  3s(i.    %  East.  P.  C,  c.  1 6.  s.  26. 


man. 
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wife,  (m)  And  it  is  said,  that  if  the  indictment  state  the 
lodgings  as  let  to  the  husband,  and  it  appears  upon  the  evi- 
dence that  they  were  in  fact  let  to  the  wife,  the  wife  may 
nevertheless  be  found  guilty,  if  from  the  husband  seldom 
coming  thither,  being  absent  at  the  time  the  goods  were 
taken,  and  other  circumstances,  the  presumption  of  the 
wife  having  acted  under  his  coercion  be  sufficiently  ne- 
gatived, (n) 

Where  an  indictment  upon  this  statute  charged,  that  C.  Statement  ot 

D.  the  prisoner,  on  &c.  at  &c.  "  the  goods  and  chattels  of  -1'''  p,iM,,jlsil>'" 
'  lei  m  tin- 

one  A.  B.  (the  same  goods  and  chattels  bein<r  in  a  certain  feme  they  were 

t  i 
"  lodging-room    in  the  dwelling-house  of  the   said  A.   B.        '  '" 

"  there  situate  let  by  contract  by  the  said  A.  B.  to  the  said 
"  C.  D.  and  to  be  used  by  the  said  C.  D.  with  the  lodging 
"  aforesaid)  then  and  there  being  found  feloniously  did 
"  steal,  &c."  it  was  objected,  in  arrest  of  judgment, 
that  the  indictment  was  defective  in  omitting  to  state  that 
the  goods  were  let  at  the  time  they  were  stolen.  But  all  the 
Judges  held,  that  the  indictment  was  sufficient ;  and  Ash- 
hurst,  J.  in  delivering  their  opinion,  said,  that  the  form 
was  that  which  had  always  been  used  in  indictments  upon 
this  statute,  (o) 


(m)  Pike's  case,  cor.  Gould,  J. 
O.  B.  1784.  1  Hawk.  P.  C.  c. 
43.  s.  4. 

(n)  Mann's  case,  cor.  Ashhurst, 
J.  0.  B.  1786.  1  Hawk.  P.  C.  c. 
43.  s.  6.  With  respect  to  the  coer- 
cion of  the  husband  in  cases  upon 
this  statute,  it  is  said,  that  itseeuis, 
that  an  indictment  cannot  be  sup- 
ported against  a  wife  for  stealing 
goods  from  a  lodging,  let  by  con- 
tract to  her  husband,  if  it  appear 
in  evidence  that  the  husband  coha- 
bited with  her  at  the  time  the  fe- 
lony was  committed ;  for  that  she 


is  in  such  case  under  his  coercion, 

and  it  shall  be  presumed  to  have 
been  done  by  his  command  or  con- 
sent. 1  flawk.  P.  C.  c.  43.  s.  5.  cit- 
ing Mays  case.  cor.  Hotham,  B. 
0.   B.   1784.     But    il  ilted 

that  in  mis,  ;i»  i  •  other  cases  of 
tike  presumption,  the  c  •  .  >i.  i  laj 
be  negative-!.!  if  t  ie  contrary  can 
be  made  to  ;ipp:>ar.  ee  antt .  2S,  '24. 
(o)  Burnel  scase,  1  »S.  8 Leach 
58;..  2  East.  P.  C  c  -.<>.  >-  26  p. 
587.  1  Hawk.  P.  C.  c.  -i3.  s.  18. 
2  Stark.  Criin.  Plead.  432. 
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Contract  ex-         Jt  was  urged  in  support  of  the  objection  in  this  case,  that 
mrcd.  .  . 

it   did  not  appear    on   the    indictment,    that    the  contract 

was  at  an  end  at  the  time  the  felony  was  committed.     And 

it  has  been  ruled,  that  if  upon  an   indictment  on  the  statute 

it  appear  by  the  evidence  that  the  goods  were  taken  after 

the  term,  for  which  the  contract  was  made,  had  expired,  the 

prisoner  must  be  acquitted,  (p) 

(p)  Butler's  case,  0.  B.  1784.     1  Hawk.  P.  C.  c.  43.  s.  8. 


1301 


CHAPTER  THE  TWENTY-FIRST. 


Of  Receiving   Stolen   Goods. 

iVECEIVERS  of  stolen  goods  were  at  common  law  pu-  The  offenccat 

nishable  only  as  for  a  misdemeanor,  even  after  the  thief  had  common  law 
J  was  only  mis- 

been  convicted  of  felony  in  stealing  them  :(a)  but  now,  by  the  demeanor. 

provisions  of  several  statutes,  such  receivers  are  made  ac- 
cessories after  the  fact  to  the  felony  of  the  thief,  in  cases 
where  the  thief  has  been  convicted,  or  is  amenable  to  jus- 
tice ;  and  are  made  liable  to  be  prosecuted  for  a  misde- 
meanor in  cases  where  the  thief  has  not  been  convicted,  and 
whether  he  is  amenable  to  justice  or  not. 

The  statutes  which   make  receivers  accessories  after  the  Receivers 

fact  to  the  felony,  are  the  3  W.  and  M.  c.  9.  s.  4.   and  the  "ow  P™«1»- 

J  J  We  as  acces- 

5  Ann.  c.  31.  s.  5.     And  the  statute  4  Geo.  I.  c.  11.  makes  sories  after 
such  receivers  punishable   by   transportation   for  fourteen  tl^  ^^4^* 


be  brought  to 
justice. 


c.  9.s.  4. 


years. 

The  3  W.  and  M.  c.  9.  s.  4.  recites,  that  thieves  and  rob-  3  W.  and  M 
bers  were  much  encouraged  to  commit  the  offences  therein 
mentioned,  because  a  great  number  of  persons  made  it  their 
trade  and  business  to  deal  in  the  buying  of  stolen  goods ; 
and  then  enacts,  "  that  if  any  person  or  persons  shall  buy  or 
"  receive  any  goods  or  chattel  that  shall  be  feloniously 
"  taken  or  stolen  from  any  other  person,  knowing  the  same 
M  to  be  stolen,  he  or  they  shall  be  taken  and  deemed  an 
"  accessory  or  accessories  to  such  felony  after  the  fact,  and 
"  shall  incur  the  same  punishment  as  an  accessory  or  ac- 
M  cessories  to  the  felony  after  the  felony  committed. " 

(a)  Fost.  373. 

4  o  2 
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5  Anne,  c.  31.        The  5  Anne,  c.  31.  s.  5.  recites,  that  such  felons  as  were 
s*  5'  before-mentioned  in  the  act  were  much  encouraged  to  com- 

mit such  burglaries  and  felonies,  because  a  great  number  of 
persons  made  it  a  trade  to  receive  and  buy  of  them  the  goods 
so  by  them  feloniously  taken,  and  also  did  make  it  their 
business  to  harbour  and  conceal  the  offenders  :  and  enacts, 
"  that  if  any  person  or  persons  shall  receive  or  buy  any 
"  goods  or  chattels  that  shall  be  feloniously  taken  or  stolen 
"  from  any  other  person  knowing  the  same  to  be  stolen,  or 
"  shall  receive,  harbour  or  conceal  any  burglars,  felons  or 
"  thieves,  knowing  them  to  be  so,  shall  be  taken  and  re- 
i:  ceived  as  accessory  or  accessories  to  the  said  felony  or  fe- 
"  lonies ;  and  being  of  either  of  the  said  offences  legally 
"  convicted,  by  the  testimony  of  one  or  more  credible  wit? 
"  nesses,  shall  suffer  and  incur  the  pains  of  death  as  a  felon 
"  convict."  It  is  observed  upon  this  statute,  that  though 
the  enacting  words  are  so  general,  yet  not  only  the  title  and 
other  previous  provisions  of  the  act,  but  also  the  recital  to 
the  clause  in  question,  are  all  confined  to  the  offences  of  bur- 
glary and  house-breaking,  (b) 

Punishment,        By  the  4  Geo.  I.  c.  II.  s.  1.  persons  "  convicted  of  re- 
ceiver U  con-  "  ceiving  or  buying   stolen   goods  knowing  them    to    be 
victedasan      «  stolen"  may  be  transported  for  fourteen  years.     This  pu- 
afteTth^fact.  nishment,  it  should  be  observed,  does  not  extend  (though 
the  words  of  the  act  are  general)  to  prosecutions  for  a  mis- 
demeanor only  in  receiving  stolen  goods,  where  the  principal 
has  not  been  convicted,  and  is  not  amenable  to  justice,  under 
the  acts  which  will  be  presently  mentioned,  (c)    And  it  does 
not  take  away  the  necessity  of  the  receiver  praying  the  be- 
nefit of  the  statute,  (d) 

A  receiver  As  the  effect  of  these  statutes  is  to  make  the  receivers  of 

(b)  2  East.  P.  C  c.  16.  s.  141.  p.  (c)  2  East.  P.  C.  c.  1G.  s.  142.  p. 

744.     The  title  of  the  statute  is,  745. 

"  An  act  for  the  encouraging  the  (</)  2  East  P.  C.  c  16.  s.  141.  p. 

"  discovery  and  apprehending  of  744. 
"  house-breakers." 
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stolen  good?  accessories  to  the  original   felony  of  stealing  cannot  be  [>j« 
them,  and  not  to  create  ctny  new  offence,  it  follows  that  t!ic>, 
can  apply  only  to  such  cases  as  admit  of  ucce  -■••- ies.  There-  petitlarcen 
fore,  if  a  principal  and  receiver  be  indicted  together,  and  the 
indictment  only  charge  the  principal  with   stealing  to  the 
amount  of  twelve  pence,  the  receiver  ought   not  to  be  put 
upon  his  trial  ;  and  if  upon  an  indictment  against  the  prin- 
cipal  and   receiver,   or  against   the    principal  alone,    the 
principal    be  convicted  of  stealing  to  the  amount  only  of 
twelve  pence,  the  receiver  cannot  be  convicted  as  an  acces« 
sory.  (e)     For,  as  we  may  remember,   there  are  no  accesso- 
ries in  petit  larceny,  (f) 

It   was  also  a  consequence  of  making  the  receivers  of  Andarcr 

'     .  ,  cannot  be cou- 

stolen  goods  accessories  after  the  fact  to  the  telony,  that  a  ViCt(Hi  as  an 

receiver  could  not  be  convicted,  unless  the  principal  offender,  accessory,  un- 

11  p       less  the  pnn- 

the  thief,  were  prosecuted  and  convicted  also  ;  as  no  mis-  cipal  be  con- 
demeanor  at  common  law  could  be  supported,  being  merged  MC  ' 
in  the  felony,  (g)  This  was  felt  to  be  a  great  inconvenience  ; 
for  as  the  receiver  could  not  be  tried  or  punished  unless  the 
thief  were  convicted,  he  frequently  escaped  with  impunity 
by  keeping  the  thief  out  of  the  way.  And,  in  order  to  re- 
medy the  evil,  not  very  long  after  the  act  3  W.  and  M.  c.  9. 
a  statute  was  passed  for   the  purpose   of  making  receivers  Receivers 

punishable  as  for  a  misdemeanor,  though  the  principal  were  may  be  Pu; 
"  o  r  i  Dished  as  fora 

not  before  convicted ;  which  statute  was  shortly  afterwards  misdemeanor, 

followed  by  another  making  similar  provisions  in  cases  where  Jj^tnoi 

the  principal  could  not  be  taken  so  as  to  be  prosecuted  and  convicted, 

convicted ;  and  a  statute  passed  in  the  present  reign  enacts,  }lielb(,  a 


anu'ii- 


that  a  receiver  of  stolen  goods  may  be  prosecuted   for  a  able  to  justice 

misdemeanor,  whether  the  thief  be  amenable  to  justice  or 

not. 

These  statutes  are,  the  1  Ann.  st.  2.  c.  9.  s.  2.,  the  5  Ann. 
c.  31.  s.  6.,  and  the  22  Geo.  III.  c.  58.  s.  1. 

(e)  Evans's  case,  Fost.  73.  W.  III.    1  Lord  Raym.  711,718. 

if)  Ante,  43,  1032.  Fost.  373.     2  East.  P.  C.  c.  16.  s. 

(S)  Rex  v.  Cross  and  wife,   13      142.  p.  744. 
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l  Anne,  st.  2.         The  statute  1  Ann.  st.  2.  c.  9.  s.  2.  recites,  that  buyers  and 


c.  9.  s.  2 


receivers  of  stolen  goods  did  oftentimes  convey  away  and  con- 
ceal the  principal  felons,  so  that  they  could  not  be  convicted 
of  such  principal  felony,  and  thereby  such  buyers  and  re- 
ceivers had  escaped  punishment,  to  the  great  encourage- 
ment of  the  buying  and  receiving  of  such  stolen  goods  :  And 
enacts,  that  "  it  shall  and  may  be  lawful  to  prosecute  and 
"  punish  every  such  person  and  persons  buying  or  receiving 
"  any  stolen  goods,  knowing  the  same  to  be  stolen,  as  for  a 
"  misdemeanor,  to  be  punished  by  fine  and  imprisonment, 
M  although  the  principal  felon  be  not  before  convicted  of 
"  the  said  felony,  which  shall  exempt  the  offender  from 
"  being  punished  as  accessory,  if  the  principal  shall  be  af- 
"  terwards  convicted." 

5  Anne,  c.  31.  The  statute  5  Anne,  c.  31.  s.  6.  enacts,  "  that  if  any  such 
"  principal  felon  cannot  be  taken,  so  as  to  be  prosecuted 
"  and  convicted  for  any  such  offence,  yet  nevertheless  it 
"  shall  and  may  be  lawful  to  prosecute  and  punish  every 
"  such  person  and  persons  buying  or  receiving  any  goods 
"  stolen  by  any  such  principal  felon,  knowing  the  same  to 
"  be  stolen,  as  for  a  misdemeanor,  to  be  punished  by  fine 
"  and  imprisonment,  or  other  such  corporal  punishment  as 
"  the  court  shall  think  fit  to  inflict,  although  the  principal 
"  felon  be  not  before  convict  of  the  said  felony  ;  which  shall 
"  exempt  the  offender  from  being  punished  as  accessory,  if 
"  such  principal  felon  shall  be  afterwards  taken  and  con- 
«  victed." 

Rut  the  con-  After  these  acts  were  passed,  it  appears  to  have  been  the 

thestfstatiries  better  opinion,  that  in  cases  where  the  principal  was  amen- 

was,  that  the  able  to  justice,  the  receiver  ought  still  to  have  been  prose- 

"ughTnot  to  cuted  as  an  accessory   to   the  felony,  and  not  for  a  misde- 

be  prosecuted  meanor  only,  (h)     And  where  the  principal  felon  had  been 
for  a  misde- 
meanor, where  .  ,i-ii 
the  principal         (&)  Tost.  373. ;  where  the  doc-      case  as  it  seems  to  be  laid  down  in 

was  amenable  trine  of  the  prosecutor  having  an      Rex  v.  Pollard  and  Taylor,  2  Ld. 

to  justice.  Opf,on  to  prosecute  for  the  misde-      Raym.  1370.  is  denied.     And  see  2 

meanor,  or  for  the  felony,  in  such      East.  P.  C.  c.  16.  s.  142.  p.  745. 
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convicted  and  executed,  it  was  ruled,  that  an  indictment  for 
a  misdemeanor  would  not  lie  against  the  receiver;  on  the 
ground  that  the  statute  5  Anne  only  applies  to  case?  where 
the  principal  felon  cannot  be  taken  and  convicted.  (/)  Hut 
where  the  prosecutor,  who  had  it  in  his  power  at  one  time 
to  have  secured  the  principal,  neglected  to  do  so,  but  after- 
wards used  his  best  exertions  for  that  purpose,  it  was  holdcn 
that  the  receiver  might  be  prosecuted  for  the  misdemeanor. 
Considerable  difference  of  opinion,  however,  prevailed  upon 
the  point.  Four  of  the  Judges  thought,  that  where  a  pro- 
secutor had  it  once  in  his  power  to  take  the  principal  and 
neglected  it  the  case  was  taken  out  of  the  statute  of  Anne. 
But  seven  Judges  were  of  opinion,  that  the  word"  cannot" 
in  the  statute  must  be  applied  to  the  time  of  the  prosecution 
for  the  misdemeanor,  if  the  principal  were  then,  without 
collusion,  out  of  custody  :  and  that  the  case  was  of  that  de- 
cription ;  for  though  the  prosecutor  had  acted  weakly  and 
negligently  at  first,  yet  when  he  had  the  principal  a  second 
time  in  his  power  he  was  rescued  by  force,  and  all  due  dili- 
gence was  afterwards  used  to  apprehend  him.  (Ic) 

Cut  questions  of  this  kind  will  not  arise  upon  the  more  At  this  time 

recent  statute  22  Geo.  III.  c.  58.   which  expressly  provides  ^g -o  "in . 

for  the  prosecution  of  the  receiver,  as  for  a  misdemeanor,  c.  38.  express- 

whether  the  principal  be  amenable  to  justice  or  not.     The  for  the  pro; 

first  section  enacts,  "  that  in  all  cases  whatsoever,  where  any  cution  of  the 

.  .  receiver,asfor 

"  goods  or  chattels  (except  lead,  iron,  copper,  brass,  bell-  amisderaea- 

"  metal  and  solder  (/)  ),  shall  have  been  feloniously  taken  or  »or-  *h*h* 

N  '  "  J  tue  principal 

"  stolen,  whether  the  offence  of  the   person  or  persons  so  be  amenable 
"  taking  or  stealing  the  same  shall  amount  to  grand  larcenv  „A 
"  or  some  greater  offence,  or  to  petit  larceny  only  (except 
il  where   the   person   or   persons   actually  committing   the 

(0  Wild's  (Jonathan)  case,  0.  B.  (/)  The  receiving  the  stolen  ar- 

Sess.  bef.  East.  T.  5  Geo.  I.    2  East.  tides   here  excepted   is    provided 

P.  C.  c.  16.  s.  142.  p.  746.  for  by  the  29  Geo.  II.  c.  30.  which 

(A-)  Wilkes's  case,  1774,  1  Leach  will  be  mentioned  in  a  subsequent 

103.     2  East.  P.  C  c  16.  s.  142.  Chapter. 
p.  746. 
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"  felony  shall  have  been  already  convicted  of  grand  larceny, 
u  or  of  some  greater  offence),  every  person  who  shall  buy 
u  or  receive  any  such  goods  and  chattels,  knowing  the  same 
"  to  have  been  so  taken  or  stolen,  shall  be  held  and  deemed 
"  guilty  of,  and  may  be  prosecuted  for  a  misdemeanor,  and 
"  shall  be  punished  by  fine,  imprisonment  or  whipping,  as 
i(  the  court  of  quarter  sessions,  who  are  hereby  impowered 
"  to  try  such  offender,  or  as  any  other  court  before  which  he, 
"  she  or  they,  shall  be  tried,  shall  think  fit  to  inflict ;  al- 
"  though  the  principal  felon  or  felons  be  not  before  con- 
"  victed  of  the  said  felony,  and  whether  he,  she  or  they  is  or 
"  are  amenable  to  justice  or  not;  any  law  or  statute  to  the 
"  contrary  notwithstanding:  And  in  cases  where  the  felony 
"  actually  committed  shall  amount  to  grand  larceny,  or  to 
"  some  greater  offence,  and  where  the  person  or  persons  ac- 
"  tually  committing  such  felony  shall  not  be  before  con- 
"  victed,  such  offender  or  offenders  shall  be  exempted  from 
"  being  punished  as  accessory  or  accessories,  if  such  princi- 
"  pal  felon  or  felons  shall  be  afterwards  convicted." 

22  Geo.  III.  c.       The  second  section  relates  to  stolen  goods  knowingly  con- 

58.  s  !2      A 

justice  mav       ccaled  by  any  person,  and  enacts,  "  that  it  shall  and  may  be 

issue  a  search   «  lawful  for  any  one  justice  of  the  peace,  upon  complaint  made 

warrant  for  ,  . 

stolen  o-oods     "  before  him,  upon  oath,  that  there  is  reason  to  suspect  that 

lowingry        a  stolen  goods  are  knowingly  concealed  in  any  dwelling-house, 
concealed;  °  °  J  J  & 

and  if  they        "  outhouse,  garden,  yard,  croft,  or  other  place  or  places,  by 

persons"'}™  ?  "  warran*  under  his  hand  and  seal,  to  cause  every  such  dwell- 
ing them  in  "  ing-house,  &c.  or  other  place  or  places,  to  be  searched  in 
ing  privy  &c.  "  *ne  day-time ;  and  the  person  or  persons  knowingly  conceal- 

are  made  «  ]n<r  the  said  stolen  goods,  or  any  part  thereof,  or  in  whose 

guilty  of  a  &  °  r 

misdemeauor.  "  custody  the  same,  or  any  part  thereof  shall  be  found,  he,  she 

"  or  they  being  privy  thereto,  shall  be  deemed  and  held  guilty 

"  ofa  misdemeanor,  and  shall  and  may  be  brought  before  any 

(i  justice  of  the  peace  for  the  county,  city,  town  corporate, 

"  riding,  division,  liberty  or  place,  and  made  amenable  to 

"  answer  the  same,  by  like  warrant  of  any  such  justice  ;  and 

u  being  thereof  convicted  by  due  course  of  law,  shall  be 

"  punishable  in  the  manner  aforesaid.'' 
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The  third  section  provides  for  the  punishment  of  persons  32 Geo.  III.  c. 

carrying  stolen  ijoods  after  sun  setting  and  before  sun  rising.  ' r 

•T     b  ^>  °  o    tons  carrying 

It  enacts,  "  that  every  constable,  headborough  or  tithing-  oodi 

"  man,  in  every  county,  city,  town  corporate,  riding,  divi-  ^9^^. 

"  sion,  liberty  or  other  place  where  there  shall  be  officers,  foresun  ns 

•       11        •  1  •     1  •  1  •  1  i-      •  1  '''£• I,,:IV  ')r 

"  and  every  beadle  within  Ins  ward,  parish  or  district,  and  apprehended; 

"  every  watchman  during  such  time  only  as  he  is  on  bis  duty.  '" :tl  beingcon- 

"  shall  and  may  apprehend,  or  cause  to  be  apprehended,  all  l>   bolden 

"  and  every  person  and  person?,   who   may  reasonably  be  j"m  ?. 

"  suspected  of  having,   or  carrying,  or  any  ways  conveying,  and  imprison- 
,,  c.  1  .     /.  edfoi'diiy  time 

"  at  any  time  after  sun  setting,  and  before  sun  rising,  any  Q0t exceedine 

"  goods  or  chattels,  suspected  to  be  stolen,  and  the  same,  to-  s'x  nor  l«  » 
.  .  ,  ,  than  three 

"  gether  with  such  person  or  persons,   as  soon   as  conve-  months. 

"  niently   may  be,    convey  or  carry  before  any  justice  of 

"  the  peace  for  the  county,  &c.  or  place   aforesaid,   to   be 

"  dealt  with  according  to  law ;   and  such  person  and    per- 

"  sons,  so  carrying  or  conveying  such  goods  or  chattels, 

"  knowing  the  same  to  have  been  stolen,  and  being  thereof 

"  convicted,   by  due  course  of  law,  shall  be  deemed  and 

"  held  to  be  guilty  of  a  misdemeanor,  and  on  conviction 

"  as   aforesaid,  shall  be  imprisoned  for  any   time   not  ex- 

"  ceeding  six  calendar  months,  nor  less  than  three  calendar 

"  months." 

By  the  fifth  section  it  is  provided  that  the  act  shall  not  re- 
peal any  former  law  for  the  punishment  of  such  offenders ; 
and  also,  that  an  offender  convicted  under  that  act  shall  not, 
for  the  same  offence,  be  punished  by  any  former  laws,  (m) 


(»n>  The  fourth  section  enacts,  upon  any  charge  of  felony  within 

that  persons,  to  whom  stolen  goods  clergy,  shall  have  committed  any 

shall  be  offered  to  be  sold,  pawned,  felony,    and   shall  afterwards  dis- 

&c.   may    (if   there   is  reasonable  cover  two  or  more    receivers   of 

cause  to  suspect  that  they  were  stolen  goods,  so  as  that  they  shall 

stolen)  carry  the  person,  buying  or  be  convicted,  such  discoverer  shall 

offering  them,    before    a   justice.  be  entitled  to  a  pardon  for  all  le 

And  the  fifth  section  enacts,  that  if  Ionics  committed  by  him  before  the 

any  person  out  of  custody,  or  in  discovery, 
custody,  if  uuder  the  age  of  fifteen, 
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Construction        Upon  the  construction  of  the  statutes  of  W.  &  M.  and 

of  the  statutes  .  , 

of  W.  &  M.       Anne,  it  has  been  holden  that  the  words  "  goods  and  chat- 

and  Anne,  as     "  tels"    include  sheep,    and  by  the  same  reasoning   other 

to  sheep  and  r 

other  animals,  animals,  as  horses  ;  and  also  fowls,  (m)     But  it  has  been  de- 

andastomo-    cjded  that  ???o;?f7/ is  not  within  the  statutes  ;(o)  a  construc- 

ney  and  bank-     ,  ... 

notes.  tion  which,  it  is  suggested,   may  have  proceeded  upon   the 

consideration  that  the  intent  of  the  statutes  only  extended 
to  the  receipt  of  such  kinds  of  goods  and  chattels  as  from 
their  capability  of  being  identified  by  outward  marks  and 
circumstances,  the  thief  might  find  it  more  difficult  to  dispose 
of  without  the  aid  of  a  receiver,  whereas  money,  not  having 
in  general  any  such  distinguishing  marks,  may  be  disposed  of 
by  the  thief  himself  without  any  such  aid.  (p)  By  analogy 
to  this  decision  it  has  been  holden  also  that  batik-notes  are 
not  within  these  statutes.  But  this  point  underwent  con- 
siderable discussion,  and  was  not  unanimously  decided  by 
the  Judges.  Seven  out  of  ten  of  the  Judges  were  of  opinion 
that  the  conviction  upon  which  the  question  had  been  raised 
was  bad,  on  the  ground  that  the  receiving  bank-notes,  know- 
ing them  to  be  stolen,  was  not  within  the  statute  3  W.  &  M. 
c.  9.  which  they  thought  attached  only  on  the  receivers  of 
property,  which  came  under  the  denomination  of  "  goods 
"  and  chattels"  at  the  time  when  the  act  passed.  But  two 
of  the  Judges  (Gould  J.  and  Ashhurst,  J.),  were  strongly 
of  a  different  opinion,  to  which  the  other  (Lord  Loughbo- 
rough) also  inclined  ;  considering  it  as  a  consequence  of  law 
that  where  a  new  felony  was  created  by  statute,  it  drew  after 
it  all  the  incidents  of  felony  at  common  law,  and,  therefore, 
included  accessories  before  and  after  :  and  they  thought  that 
the  statute  2  Geo.  II.  c.  25.  s.  3.  (q)  having  made  it  felony 
to  steal  bank-notes,  in  like  manner  as  if  the  party  had  stolen 
goods  of  a  like  value,  the  receivers  of  such  property  stood  in 


(n)  2  East.  P.  C.  c.  16.  s.  143.  p.  case,  O.B.  1782,  1  Leach  211.     2 

748.    Fost.  373.  East.  P.  C.  c.  16.  s.  143.  p.  748. 

(p)  Davidson's  case,  cor.  Bathurst,  (p)  2  East.  P.C.  c.  16.  s.  143.  p. 

J.  Carlisle,   1766.   1  Burn.  Access.  748. 
S.  IV.   1  Leach  242,  note  (a).  Guy's  (?)  Ante,  1 1 1 4,  1 11 5. 
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the  same  predicament  as  the  receivers  of  other  goods  and 
chattels,  (r)     And  Mr.  East  inclines  also  to  this  opinion  in 
his  learned  work  ;  and  says  that  the  opinion  of  the  majority 
in  this  case  seems  to  have  been  much  shaken  by  those  de- 
cisions, in  which  bank-notes,  by  the  operation  of  the  statute 
2  Geo.  IT.  c.  25,  have  been  holden  to  be  within  the  statute 
12  Ann.  c.  7.  against  stealing  money,  goods,  &c.  to  the  va- 
lue of  forty  shillings,  out  of  a  dwelling-house,  (s)     But,  upon 
this  it  has  been  observed,  that  "  the  cases  clearly  stand  on 
"  very  different  grounds;  the  one  relating  to  the  description 
"  of  the  property  as  satisfying   the   words   of  the   statutes 
"  against  receivers  ;  the  other  upon    the  consequences  at- 
"  taching,  under  the  immediate  authority  of  the  2  Geo.  II. 
"  c.25,  to  the  offences  included  therein."  (t)     And  a  deci- 
sion is  referred  to,  in  which  a  very  able  crown  lawyer  ex- 
pressly held  that  an  indictment  could  not  be  maintained  in 
such  case  against  a  receiver,  (u) 

In  some  cases  the  distinction  between  a  receiver  and  an  As  to  the  d'u- 

.  .  ,        . .  tinctiou  be- 

accomplice  has  required  attentive  consideration.  tweena re- 

ceiver and  a 
T^.     .  .    ,.        ,   principal 

Two  prisoners,  named  Dyer  and  Disting,  were  indicted  thief. 

for  stealing  a  quantity  of  barilla,  the  property  of  M.  pjf^jj^ 
Hawker.  Upon  the  evidence  it  appeared,  that  the  barilla 
was  on  board  a  foreign  ship  at  Plymouth,  consigned  to 
Hawker  ;  that  Hawker  employed  Dyer,  who  was  the  master 
of  a  large  boat,  for  the  purpose  of  bringing  it  on  shore ; 
and  that  Disting,  together  with  several  others,  were  em- 
ployed as  labourers  in  removing  it  to  Hawker's  warehouses, 
after  it  was  landed.  And  the  jury  found  that,  while  the 
barilla  was  in  Dyer's  boat,  some  of  his  servants,  without  his 

(r)  Sadi  and  Morris   (case   of),  7.  Ante,  934. 

1787.     1  Leach  468.     2  East.  P.  C.  (/)  6  Ev.  Col.  Slat.  Pt.  V.  CI.  VII. 

c.  16.  s.  143.  p.  7  iS,  7  49.  No.  26.  p.  490,  note  (5). 

(s)  2  East.  P.  C.  c.  16.  s.  143.  p.  (u)  Id.  Ibid.    Where  the  learned 

719.     See  as  to  the  decisions  re-  writer  says  that,  in  a  case  in  which 

ferred  to,  concerning  bank-notes,  he    was    counsel,    Sir    Alexander 


'  a 


heing  within  the  statute  12  Anne,  c.      Thomson  so  decided. 


ItflO  Of  Receiving  Stolen  Goods.       [book  iv. 

privity,  consent,  or  participation,  severed  some  of  it  from 
the  rest  where  it  was  stowed,  and  removed  it  to  another 
part  of  the  boat,  where  they  concealed  it  under  some  rope. 
But  they  also  found,  that  Dyer  afterwards  assisted  the  other 
prisoner  and  the  persons  on  board,  who  had  before  sepa- 
rated this  part  from  the  rest,  in  removing  it  from  the  boat, 
for  the  purpose  of  carrying  it  off.  It  was  objected,  for  the 
prisoner  Dyer,  that  his  offence  was  not  that  of  a  principal, 
as  laid  in  the  indictment,  but  that  of  receiver  or  accessory 
after  the  fact.  But  the  learned  Judge,  before  whom  the 
trial  was  had,  was  of  opinion  that,  though  for  some  pur- 
poses, as  with  respect  to  those  concerned  in  the  actual 
taking-  and  separation,  the  offence  would  have  been  complete 
by  the  severance  and  removal  of  the  barilla  to  another  part 
of  the  boat,  as  being-  an  asportation  in  point  of  law,  yet  with 
respect  to  Dyer,  who  joined  in  the  scheme  before  the  barilla 
had  been  actually  taken  out  of  the  boat,  where  it  was  pro- 
perly deposited  for  the  purpose  of  being  landed,  and  who 
assisted  in  the  act  of  carrying  it  off  from  thence,  it  was  one 
continuing  transaction,  and  could  not  be  said  to  be  com- 
pleted till  the  removal  of  the  commodity  from  such  place  of 
deposit,  and  that  Dyer,  having  assisted  in  the  act  of  car- 
rying it  off,  was  therefore  guilty  as  principal,  (v) 

Case  of  At-  Another  case  arose  out  of  the  same  transaction.    It  ap- 

weU,  OUun      pearC(i   that  the  rest  of  the  barilla  was  lodged  in  M.  Hawk- 

ncll,  and  r 

others.  er's  warehouse  ;   that  while  it  was  there,  several  persons, 

employed  as  labourers  or  servants  by  Hawker,  entered  into 

a  conspiracy  to  steal  some  of  it;  that  accordingly,  some  of 

them,  who  had  access  to  the  warehouse,  removed  a  parcel  of 

it  nearer  to  the  door  than  it  was  before,  in  the  course  of  the 

morning  ;  and  that  about  nine  at  night  these  persons,  toge- 

o-ether  with  the  prisoners  Atwell  and  O'Donnell,  who  had 

(v)  Rex  v.    Dyer    and  Disting,  afterwards  said  that  he  was  fully 

Exeter  Sum.  Ass.  1801,  cor.  Gra-  satisfied  that  his  opinion  was  well 

ham,  B.  who  conferred  with  the  founded.     2  East.  P.  C.  c.  16.  s. 

other  Judge,  (Le  Blanc,  J.)  and  154.  p.  767,  768. 
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in  the  mean  time  agreed  to  purchase  it  of  the  others,  came  to 
the  warehouse  yard,  and  assisted  the  others,  who  took  it  out 
of  the  warehouse,  in  carrying  it  away  from  thence.  They  were 
all  indicted  as  principals  in  the  felony  ;  and  the  same  objec- 
tion was  made  as  before,  that  Atwell  and  O'Donnell  were 
only  receivers  or  accessories  after  the  fact,  the  felony  being 
complete  before  their  participation  in  the  transaction.  But 
it  was  ruled  that,  so  long  as  the  goods  remained  in  the 
warehouse,  which  was  the  lawful  place  of  their  deposit, 
although  to  some  purposes,  as  to  those  who  severed  this 
parcel  from  the  rest  for  the  purpose  of  stealing  it  and  more 
conveniently  removing  it  afterwards,  the  felony  might  be 
said  to  be  complete  ;  yet  it  was  a  continuing  transaction  as 
to  those  who  joined  in  the  same  plot  before  the  goods  were 
finally  carried  away  from  the  premises:  and  that  all  the 
defendants,  having  concurred  in,  or  being  present  at  the  act 
of  removing  them  from  the  warehouse  wherein  they  were 
lawfully  deposited,  were  principals,  (w) 

But  where  the  goods  have  been  so  entirely  taken  away  King's  case. 
from  the  premises  or  actual  possession  of  the  owner,  that 
their  further  removal  cannot  be  deemed  a  continuing  part 
of  the  original  taking,  the  case  will  come  under  a  different 
consideration ;  and  the  party  concerned  only  in  such  fur- 
ther removal  will  not  be  guilty  of  stealing  the  goods. 
Upon  an  indictment  for  larceny,  in  stealing  several  firkins 
of  butter  and  some  cheeses,  the  facts  proved  were  that  two 
men,  in  the  absence  of  the  prisoner,  broke  open  the  ware- 
house of  the  prosecutor,  stole  the  butter  and  cheese  in  ques- 
tion, carried  them  into  the  adjoining  street,  and  deposited 
them  at  a  distance  of  about  thirty  yards  from  the  door 
of  the  warehouse  :  after  which  they  went  for  the  prisoner, 

(m>)  Rex  v.  Atwell,  O'Donnell,  prisoners  found  guilty  on  both  in- 
and  others,  cor.  Graham,  B.  at  the  diclments  as  principals  in  the  two 
same  time  as  the  preceding  case  of  several  transactions  received  sen- 
Dyer  and  Distiug,  and  decided  af-  tence  of  transportation  for  seven 
ter  the  like  consideration.  Ante,  years- 
note  (t>)  2  East.  P.  C.  IbM.    All  the 
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brought  him  to  the  place,  and  informed  him  of  what  they 
had  done  ;  and  he  assisted  in  carrying  the  property  to  a  cart, 
which  was  kept  in  waiting  at  some  distance  to  be  ready  to 
convey  it  away.  Upon  this  evidence  an  objection  was 
taken  on  behalf  of  the  prisoner,  that  he  could  not  be  found 
guilty  of  stealing  in  this  case,  as  the  felonious  taking  of  the 
property  was  complete  before  he  had  any  part  in  the  trans- 
action. It  seemed  however,  in  the  first  instance,  to  the 
learned  Judge  by  whom  the  prisoner  was  tried,  that  he 
might  properly  be  found  guilty ;  on  the  ground  that  as 
every  continuation  of  a  larceny  is  so  far  a  new  larceny,  and 
a  new  taking,  as  to  sustain  an  indictment  for  larceny  in  any 
county  into  which  the  property  is  carried,  and  as  the  pos- 
session in  law  of  the  property  in  this  case  remained  in  the 
prosecutor,  notwithstanding  the  removal  of  it  from  his 
warehouse  to  the  place  where  it  was  deposited  in  the  street, 
so  that  he  might  have  brought  trespass  against  any  stranger 
taking  it  from  the  place  in  the  street  without  any  felo- 
nious intent ;  it  might  be  considered  that  the  prisoner,  who 
was  present  aiding  and  abetting  in  a  continuation  of  the 
larceny,  was  a  principal  in  the  larceny  so  continued:  and 
the  prisoner  was  accordingly  convicted.  But,  the  case 
being  reserved  for  the  consideration  of  the  twelve  Judges, 
it  is  understood  that  they  held  the  conviction  wrong.  (#) 

It  is  not  nc-  The  words  of  the  statutes   of  William  and  Anne,   and 

receiver  *  *  a^so  °^ tne  ^  ^"eo*  ^*  c"  ^'  are  *n  *ne  disjunctive  "  buy 
should  actu-  or  receive:''  and  therefore  it  is  not  necessary,  in  order  to 
the  goods.  constitute  a  receiver,  generally  so  called,  that  the  goods 
should  be  actually  purchased  by  him.  And  it  is  said  also, 
that  it  does  not  seem  necessary  that  the  receiver  should 
have  any  interest  whatever  in  the  goods  ;  and  that  it  is 
sufficient  if  they  be  in  fact  received  into  his  possession  in 
any  manner  maid  animd,  as  to  favour  the  thief,  or  with- 
out lawful  authority  express,  or  to  be  implied  from  circum- 
stances. (?/) 

(x)  Rex  v.  King,  cor.  Bnyley,  J.  (y)  2  East.  P.  C.  c.  16.  s.  153.  jv 

York  Ass.  1816,  or  1818,  MS.  765. 
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It  is  quite  settled  that  a  party  may  be  indicted  for  re-  A  party  may 
ceiving  goods  stolen  by  persons  unknown  :  and  where  an  in-  forreCeivine 
dictment  was  objected  to  because  it  did  not  ascertain  the  prin-  goods  stolen 
cipal  thief,  and  did  not  therefore  state  to  whom  in  particular  known. 
the  prisoner  was  accessary,  the  Judges  were   unanimously 
of  opinion  that  it  was  good  ;  the  great  view  of  the  statutes 
being  to  reach  the  receivers,  where  the  principal  thieves  could 
not  easily  be  discovered,  (z)     But  where  the  principal  is  But  where  the 
known,  it  seems  proper  to  state  it  according  to  the  truth,  (a)  ['['"^.'.j "■l,'s 
And  a  case  is  reported  in  which  it  was  ruled,  that  an  indict-  should  be  so 
nient   against  an    accessory   before  the    fact   to  a   larceny, 
which  stated  a  stealing  by  "  a  certain  person  to  the  jurors 
"  unknown,"  and  that  the  prisoner  incited,  &c.  "  the  said 
"  person   unknown"  to  commit  the  said  felony,  could  not 
be  supported  where  the  principal  felon  was  a  witness  before 
the  grand  jury.     The  counsel  for  the  prosecution,  in  open- 
ing the  case,   stated  that   the  grand  jury  had  found  the  bill 
upon   the    evidence   of  the    principal,    who    acknowledged 
that  he  had  stolen  the  goods  in  question,  and  proposed  to 
call  the  principal  as  a    witness  to  establish  the  guilt  of  the 
prisoner.      But  Le  Blanc,  J.  interposed,  and  directed  an 
acquittal.     He  said,  he  considered  the  indictment  wrong,  in 
stating  that  the  wheat  had  been  stolen  by  a  person  unknown  ; 
and  asked,  how  the  person  who  was  the  principal  felon  could 
be  alleged  to  be  unknown  to  the  jurors,  when  they  had  him 
before  them,  and  his  name  was  written  on  the  back  of  the 
bill :  (b) 

By  the  words  of  the  statute  22  Geo.  I  IT.  c.  5S.  s.  1.  an  Itisnotneces- 

exception  is  made  where  the  person  actually  committing  the  ?^J  indict- 

felony  "  shall  have  been  already  convicted  of  grand  larceny,  mentonthe 

"  or  of  some  other  greater  offence."    But  it  has  been  holden   c  38  ,|,  ,t  the 

principal  has 

(z)  Thomas's  case,  O.   B.   1766.      the  property  of  persons  unknown,    notbeen  COO> 
2  East.  P.C.  c.  16.  s.  164.  p.  781.  yet  such  an  allegation  will  be  impro- 

(«)  -2  East.  P.  C.  c.  16.  s.  164.  p.      per  if  the  owner  be  really  known. 
78i.       And    sec    ante,   1139.  that  {!>)  Rex  v.    Walker,    3    Campb. 

though  in  an  indictment  for  lar-      264.     And  S.  P.  by  Dallas,  J.  Anon. 
ceny,  the  goods  may  be  laid  to  be      Worcester  Lent  Ass.  lSlo. 
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that  it  is  not  necessary  to  aver  in  the  indictment  that  the  prin- 
cipal has  not  been  convicted  :  and  the  court  said  that  it  would 
be  a  negative  averment,  which,  if  laid,  need  not  be  proved 
by  the  prosecutor,  but  was  evidence  for  the  defendant,  who 
by  proving  the  affirmative  would  be  entitled  to  an  acquittal 
for  the  misdemeanor,  (c)  And  supposing  the  averment  to 
have  been  necessary,  the  court  were  of  opinion  that  the 
statement  in  the  indictment  that  the  goods  were  stolen  "  by 
"  some,  persons  unknown"  was  equivalent  to  saying,  that 
those  persons  had  not  been  convicted,  <d) 

Noron5Anne,       Upon  the  same  principle  it  was  holden  upon  an  indict- 
the  principal     ment  on  the  5  Anne,  c.  31.  s.  6.   that  it  was  not  necessary 

could  not  be     ^Q  ayer  tnat  ^e  principal  felon  could  not  be  taken,  (e) 
taken.  l  l 

It  is  sufficient       In  an  indictment  against  the  receiver,  as   an  accessory 

to  state  the      after  the  fact  to  the  felony,  where  the  principal  has  been 
conviction,  .,..„..  ,  .     .  •  , 

without  stat-    convicted,  it  is  sufficient  to  state  the  conviction,   without 

ing  the  at-        statjnff  the  attainder  of  the  principal.     In   a  case  where  it 

tainder  ot  the  °  r  ' 

principal  was  moved  in   arrest  of  judgment  that  the  indictment  was 

bad  because  it  did  not  state  that  the  principal  was  attainted, 

the  point  was  reserved  for  the  consideration  of  the  Judges  ; 

who  all  held  that  the  indictment  was  good,  upon  reference  to  a 

great  number  of  precedents,  and  on  a  consideration  of  the 

statute  1  Anne,  st.  2.  c.9.  s.  1,  2.  (/)     In  a  subsequent  case, 

where  the  prisoner  was  charged  with  knowingly  receiving 

stolen  goods,  the  indictment  stated  that  the  goods  had  been 

stolen  by  Isaac  Powell,  who  had  been  duly  convicted  of  the 

felony  at  the  great  session  for  Brecon.     An  examined  copy 

of  the  record  of  Powell's  conviction  was  produced,  which 

stated  that  the  jury  do  say,  "  that  the  said   Isaac  Powell  is 

"  guilty  of  the  felony  whereof  he  stands  indicted,  and  find 

"  the  value  of  the  several  goods  and  chattels  so  feloniously 


(c)  Baxter's  case,  5  T.  R.  83.     2  (e)  Rexi-.  Pollard  and  Taylor,  2 
Leach  580.     2  East.  P.  C.  c.  16.  s.  Lord  Raym.  1370.     Anie,  1304. 
164.  p.  782.  (/)  Hyman's  case,  2  Leach  925. 

(d)  Id.  Ibid.  2  East.  P.  C.  c.  16.  s.  164.  p.  782. 
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"  stolen,  taken,  and  carried  away,  to  amount  to  the  value  of 
"  forty  shillings,  and  the  said  Isaac  Powell,  in  mercy,  &c." 
It  was  objected  that  this  entry  was  not  sufficiently  formal  and 
correct  to  support  the  averment  that  Powell  had  been  duly 
convicted.  But  the  learned  Judge  is  said  to  have  ruled, 
that  the  judgment  was  not  necessary,  and  might  be  rejected  : 
that  the  conviction  was  sufficient;  that  in  the  common  case, 
where  the  receiver  is  tried  with  the  thief,  there  is  no  judg- 
ment on  the  thief,  before  the  verdict  against  the  receiver  ;  and 
that  although  this  record  was  full  of  errors,  yet  an  erro- 
neous attainder  of  the  principal  was  sufficient  against  the 
accessory  until  it  was  reversed,  (g) 

The  indictment  against  the  receiver  of  stolen  goods  need  The  indict- 
not  allege  time  and  place  to  the  fact  of  stealing  the  goods ;  ™e,nt ;ieed  tU)t 
°  r  s  ©  >    state  time, 

a  statement  of  them  to  the  offence  of  the  receiver  will  be  place.  &c.  and 
sufficient,  (h)     In  a  case  where  an  indictment  charged  the  „  ?    !<M15  re 
prisoner  by  the  name  of  Francis  Morris,  with   receiving  he  stated  uu- 

d(?r  *i  niflt*r- 

stolen  goods,  "  he  the  said  Thomas  Morris  knowing  &c."  it  entdenomiua- 

was   holden   that  the   words  "the   said   Thomas  Morris"  tion  from  that 

m  winch  was 

might  be  rejected  as  surplusage,  (i)     It  is  sufficient  if  the  stolen  if  the 

thing  received  be  the  same  in  fact  as  that  which  was  stolen,  same  in 

though  passing  under  a  new  denomination;  so  that  where 

the  indictment  charged  the  principal  with  stealing  a  live 

sheep,  and  the  accessory  with  receiving  "  twenty  pounds  of 

"  mutton,  part  of  the  goods,"  &c.  the  conviction  was  holden 

to  be  proper,  (k) 

With  respect  to  the  trial  of  offenders  receiving  goods  Trial  of  of- 
fenders re- 


({■)  Rexu.  Baldwin,  cor.  Thorn-  477.  where  words  which  obstructed 

son,  B.  Monmouth  Sum.  Ass.  1812.  the  sense  of  an  indictment  on  the 

3  Campb.  265.    Qu.  if  this  case  was  statutes  3  W.  and  M.  c.  9.  s.  4.  and 

not  afterwards  submitted    to    the  5  Ann.  c  31.  s.  5.  were  rejected  as 

consideration  of  the  Judges  ?  insensible  and  useless. 

(h)  Stott's  case,  2  East.  P.  C.  c.  (k)  Rex  v.  Cowell  and  Green, 

16.  s.  144.  p.  753.  and  s.  163.  p.  780.  1796.     2  East.  P.  C.  c.  16.  s.  48.  p 

(f)  Morris's  case,  1  Leach  109.  And  617, 
s«c  al«»  Redman's  case,  1  Leach 

4  p 


ceiviug 
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goodsstolefl      stolen   in  some  other  part  of  the  United  Kingdom,  the  \3 

m  some  other    — ,        TT_         _.  ... 

partoi  the         t»eo.  111.  c.  ol.  a.  5.  enacts  that  any  person   in  either  part 

united  king-  of  the  United  Kingdom  receiving  or  having  any  money,  (/) 
cattle,  goods,  or  other  eflects  feloniously  taken  in  the  other 
part  of  the  United  Kingdom,  knowing  the  same  to  be  felo- 
niously taken,  may  be  indicted,  tried,  &c.  in  that  part  of  the 
United  Kingdom  where  he  received  the  same,  as  if  the  same  had 
been  feloniously  taken  in  that  part  of  the  United  Kingdom. 

41  Ceo.  III.  c.  And  since  the  union  with  Ireland,  the  44<  Geo.  III.  c.  92.  s. 
92.  s.  s.  .  . 

8.    makes  a  general  provision,  and  enacts,  "  that  if  any  per- 

"  son   or  persons  in  any  one  of  the  parts  of  the   United 

"  Kingdom  shall  hereafter  receive  or  have  any  cattle,  goods 

"  or  other  eflects,  stolen  or   otherwise    feloniously    taken 

"  in  any  other  part  of  the  United    Kingdom,  knowing    the 

"    same  to  have  been  stolen  or  otherwise  feloniously  taken, 

"  every  such  person  or  persons  shall  be  liable  to  be  indict* 

"  ed,  tried,  and  punished  for  such  o  fie  nee  in  that  part  of 

u  the  United   Kingdom  where  he,  she,   or  they  shall  so  re- 

"  ceive  or  have  the  said  cattle,  goods,  or  other  effects,  in 

"  the  same  manner  to  all   intents  and  purposes  as  if  the 

"  said  cattle,  goods,   or   other  effects,  had  been  originally 

"  stolen  or  otherwise  feloniously  taken   in  that  part  of  the 

"   United  Kingdom  in   which  such  person  shall  so  receive  or 

"  have  such  cattle,  goods,  or  other  effects  respectively."  (??/) 

Evidence  of  rpjie  nccessary  evidence  of  the  offender  knowing  the  goods 

guilty  know-  ,  J    .  «  i 

ledge:  and  of   which  he  has  received   to   have  been  originally  stolen  may 

the  principal     ^  c0]]ec(e(]  from    tne  circumstances  of  the   particular  case; 

having  been  .  ' 

convicted.        and  it   is  said,  that   the   buying  goods  at  an  under  value 

is  presumptive   evidence   that    the  buyer   knew  they   Avere 

stolen,  (n)     In   those  cases  where  it   is  necessary  to  prove 

that  the  principal  has  been  duly  convicted,  we  have  seen  that 


if)  As  to  "  money'1'  see  mile,  1  .'JOS.  escaping   from    one    part    of   the 

(1h )  This  act  and  also  the  15  Geo.  United  Kingdom  to  the  other. 

HI.  c.  92.  and  the  54  Geo.  III.  c.  (n)  1  Hale  619.     2  East.  P.  C.  c. 

180.  provide  tor  the  more  easy  ap-  1G.  s.  133.  p.  765. 

prehending  and  trying  of  offenders 


chap,  xxi.]     Of  Receiving  Stolen  Goods.  1317 

it  appears  to  have  been  ruled  to  be  sufficient  to  give  in  evi- 
dence the  examined  copy  of  a  record,  shewing  that  he  was 
found  guilty  of  the  felony  before  a  court  of  competent  ju- 
risdiction, though  the  proceedings  be  informal,  and  the  judg- 
ment erroneous,  (o) 

In  prosecutions  for  the  misdemeanor  in  receiving  stolen   Principal  fe- 

goods,  on  the  statute  22  Geo.  III.  c.  58.    it  is  now  settled  1°"^!" 

that  the  principal  felon,  though  not  convicted  or  pardoned,   tionsonthe 
....  ,    *    .  .  .  '22  Geo.  III. 

is  a  competent  witness  against  the  receiver,  (p)  c  58# 

Tn  cases  where  the  principal  and  receiver  are  joined  in  the  Tlu-  receiver 

•     !■  i      •    i  •  m;iv  contfo- 

same  indictment,  and  tried  together,  there   is  no  doubt  that  vert  the  "uilt 

the   receiver  may   enter  into    the    full  defence  of  the  prin-   ofthepnnci- 

p.tl. 
cipal,  and  avail  himself  of  every  matter   of  fact   and  every 

point  of  law  tending  to  his  acquittal ;  and  in  cases  where 
the  principal  has  been  previously  convicted,  though  the 
record  of  the  conviction  will  be  sufficient  presumptive  evi- 
dence that  every  thing  in  the  former  proceeding  was  rightly 
and  properly  transacted,  yet,  according  to  great  authority, 
it  is  competent  to  the  receiver  to  controvert  the  guilt  of  the 
principal,  and  to  shew  that  the  offence,  of  which  he  was 
convicted,  did  not  amount  to  felony  in  him,  or  not  to  that 
species  of  felony  with  which  he  was  charged,  (q) 

The  punishment  of  persons  convicted  of  receiving  stolen  punishment 
goods  is  provided  for  by  the  different  statutes  which  have  been 
mentioned  in  the  course  of  the  Chapter.  And  it  should  be 
observed,  with  respect  to  the  receiving  of  stolen  horses, 
that  though  by  a  prior  statute,  31  Eliz.  c.  12.  s.  5.,  clergy 
was  taken  away  as  well  from  the  accessory  after  as  before 


(o)  Ante,    1315.     Hex  v.   Bald-  Grose,  J.   Bridgwater    Sinn.    Ass. 

win,  3  Campb.  265.  17S7,  1  Leach  419.  note  («),  2  E  ist 

(/>)  Haslam's  case,    0.  B.   17S6,  P.C.il>v/. 
and  before  the  twelve  Judges,   1  («/)  Fost.  365.     Smith's  case,  O. 

Leach  418.     2  East.  P.  C.  c.  18.  s.  B.  1783,  1  Leach  888.  Jnte,  54,  at 

166.  p.  782.     Patram's   case,  cor.  scqu. 

4p2 
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the  fact,  yet,  as  that  statute  extends  only  to  such  persons  as 
were  in  judgment  of  law  accessories  at  the  time  the  act  was 
made,  namely,  accessories  at  common  law,  a  person  know- 
ingly receiving  a  stolen  horse,  who  is  only  made  an  acces- 
sory by  these  subsequent  statutes,  (r)  is  not  ousted  of 
clergy,  (s) 

takineare-  Before  this  Chapter  is  concluded,  it  will  be  proper    to 

wardtohelpta  mention  an  offence  nearly  connected  with  that  of  receiving 
4Geo.I.c.Il.  st°'en  goods,  namely,  that  of  taking  a  reward  to  help  any 
s- *•  person   to   goods  which   have   been   stolen.     The  statute  4 

Geo.  I.  c.  U.s.  4.  recites  the  evil  of  persons  who  had  secret 
acquaintance  with  felons  making  it  their  business  to  help  the 
owners  to  stolen  goods,  and  by  that  means  gaining  money, 
which  was  divided  between  them  and  the  felons,  to  the  great 
encouragement  of  such  offenders  ;  and  enacts,  "  that  when- 
"  ever  any  person  taketh  money  or  reward,  directly  or  in- 
"  directly,  under  pretence  or  upon  account  of  helping  any 
"  person  or  persons  to  any  stolen  goods  or  chattels,  every 
"  such  person  so  taking  money  or  reward  as  aforesaid  (un- 
"  less  such  person  doth  apprehend  or  cause  to  be  appre- 
"  bended  such  felon  who  stole  the  same,  and  cause  such 
"  felon  to  be  brought  to  his  trial  for  the  same,  and  give 
"  evidence  against  him)  shall  be  guilty  of  felony,  and 
"  sutler  the  pains  and  penalties  of  felony,  according  to 
"  the  nature  of  the  felony  committed  in  stealing  such 
"  goods,  and  in  such  and  the  same  manner  as  if  such 
"  offender  had  himself  stole  such  goods  and  chattels,  in 
"  the  manner  and  with  such  circumstances  as  the  same 
"  were  stolen." 

Construction         In  prosecutions  upon  this  statute  it  seems  proper  to  aver, 

^sto^hetver-  that  the  deiendant  h^  not  apprehended,  or  caused  to  be 
ment  that  the  apprehended,  the  principal,  &c.  such  reservation  being  in 
«n0tappre-      tne  enact'n8'  clause)  a"d  part  of  the  description  of  the  of- 

(r)  That  horses  are  within  the      1308. 
meaning  of  the  statutes,  see  an/*,         (s)  Fost.  373,  373. 
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fence,  (t)     In  a  case  where  the  principal  felon  was  dead,  and   "  bended,  nor 

v  '  r  .  i  •  i     i  "  caused  tube 

had  not  been  convicted  of  the  offence,  it  was  objected  that  «  appreheud- 
the  person  receiving  the  reward  to  help  to  the  stolen  goods   "  cd'  t.hePn,? 

r  3  »  s»  «i  (- 1 pril,  QIC. 

could  not  be  convicted.     The  point  was  reserved  as  one  of  And  as  to  the 

,      „  ,,       ~      .   .  .  />      ii  conviction  of 

great  importance,  and  of  the  first  impression,  tor  the  consi-   the principal 

deration  of  tlie  Judges :  but   their  opinion  was  never  pub*  f<-"l"»- 
licly  communicated,  though  it  is  presumed,  from  the  prisoner 
being  discharged  after  remaining  some  time  in  gaol,   that 
the  objection  prevailed,  (w)     With  respect,  however,  to  the 
part  of  the  objection,  that  the  principal  felon  had  not  been 
convicted  of  the  offence,  it  is  well  observed  that  this  could 
not  have  been  the  ground  of  the  prisoner's  discharge,  inas- 
much as  the  statute,  by  the  very  terms  of  it,  precludes  the 
supposition  of  a  conviction  of  the  principal  being   a  neces- 
sary preliminary  to  the  trial  and  punishment  of  the  offender ; 
for  it  states  that  the  offender  shall  be  guilty  of  felony,   &c. 
unless  he  doth  "  apprehend,  or  cause  to  be  apprehended, 
"  the  felon  who  stole  the  goods,  and  cause  such  felon  to  be 
"  brought  to  his  trial  for  the  same,  and  give  evidence  against 
"  him."  And  it  is  therefore  suggested,  that  the  true  ground 
of  the  doubt  was,  that  by    the  death  of  the   principal   the 
stipulated  condition  had  become  impossible  to  be  performed 
without  any  default  of  the  defendant,  (x) 

There  is  also  a  case  where  the  principal  felon  not  only  The  principal 

was  not  convicted,  but  was  admitted  as  a  witness  against  the        ."  may   e 

°  a  witness  a- 

party  indicted  for  taking  the  reward ;  namely,  the  case  of  gainst  the 
the  notorious  Jonathan  Wild,  whose  extensive  traffic  in  the  {brtakin^the 
taking  of  such  rewards  is  said  to  have  been  the  occasion  of  reward, 
the  passing  of  this  clause  in  the  statute,  (t/)     The  prisoner 
was  first  indicted  on  the  statute  10  and   11  W.  III.  c.  23. 
for  privately  stealing  a  box  of  lace  in  a  shop,  and  acquitted, 


(0  2  East.  P.  C.  c.  16.  s.  155.  p.  on  the  statute  5  Anne,  c.  31.  «.  6. 

7  71.  ante,  1305. 

(«)  Drinkwaters  case,  1740,    1  (*)  2  East  P.  C.  c.  16.  i.  156. 

Leach  15.     2  East.  P.  C.  c.  16.  s.  p.  770. 

155.  p.  710.     And  see  Wild's  case  (,y)  4  Black.  Com.  132. 
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upon  its  appearing  from  the  testimony  of  one  Kelly,  who  had 
actually  stolen  the  box,  and  who  was  admitted  as  a  witness 
for  the  crown,  that  the  prisoner  was  not  in  the  shop  at  the 
time,  but  only  waited  at  the  corner  of  the  street  to  receive 
the  goods :(-)  but  immediately  upon  this  acquittal  he  was 
again  arraigned,  tried,  and  convicted,  on  the  statute  in 
question,  4  Geo.  1.  c.  11.  s.  4.  for  receiving  ten  guineas 
from  tiie  owner  of  the  shop  as  a  reward  for  helping  her  to 
the  box  of  lace  so  stolen  by  Kelly  ;  and  Kelly  was  again 
examined  as  a  witness  on  the  part  of  the  crown  on  this  in- 
dictment, (a) 

Advertising  As  a  further  means  of  putting-  a  stop  to  this  pernicious 

noquesti'ons     traffic    in    stolen  goods,    it   is    enacted   by  the  statute  25 

asked.&c.  tor  Qeo   jj   c  3q   s    1#  "  that  any  person  publicly  advertising 
the  return  or  !  . 

stolen  goods,     "  a  reward  with  no  questions  asked,  tor  the  return  ot  tilings 

25 Geo. II.  c.     «  wnjcn   jiave  been  stolen   or  lost,  or   making    use    of  any 

•>Ji   Ji    1  1  •  1  1 

"  words  in  such  public  advertisement,  purporting  that  such 
"  reward  shall  be  given  or  paid  without  seizing  or   making 
"  enquiry  after  the  person  producing  such  thing  so   stolen 
u  or  lost,  or  promising  or  offering,  in  any  such  public  ad- 
"  vertisement,  to  return  to  any  pawnbroker,  or  other  person, 
"  who  may  have  bought  or  advanced  money  by  way  of  loan 
"  upon  such  thing  so  stolen  or  lost,  the  money  so  paid  or 
"  advanced,  or  any  other  sum  of  money  or  reward  for  the 
"  return  of  such  thing;  and   any  person  printing  or  pub- 
"  lishing  such  advertisement,  shall  respectively  forfeit  the 
"  sum  of  fifty  j.ounds  for  every  such  oilence,  to  any  person 
"  who  will  sue  for  the  same." 

Having  thus  treated  of  the  offence  of  receiving  stolen 
goods  in  general,   and  having  occasionally   introduced  in 


(n)  Ante,  1171, 1172.  cuted  upon  this  conviction.     See 

(a)  Wild's  (Jonathan)  case,  1725,  also  as  to  the  point  of  the  principal 

I    Leach    17.   note  (a).  2  East.  P.  felon  being  a  vvilncsSjflwfejHaslaui'g 

C.  c.   16.  s.  155.  p.  770.     4  Black.  case,  p.  1317. 

Coin.  132.     The  prisoner  was  exe- 
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some  of  the  former  Chapters  the  clauses  of  several  of  the 
statutes  which  especially  provide  for  the  punishment  of  that 
offence  in  certain  instances,  (b)  it  remains  only  to  mention 
those  enactments  of  the  legislature  against  the  receivers  of 
particular  kinds  of  stolen  property  which  have  not  been  al- 
ready noticed. 

(b)  See,  as  to  the    receiving  of  tentsof  stolen  letters,  ante,  1261,  et 

stolen   fish,  ante,    1198,   1199;  of  seqii.;  of  cloth  and  other  manufac- 

stolcn    shrubs,    plants,    hark,  &c.  tures,  ante,  1285,  et  sequ. 
ante,   1101,  ct  sequ.',  of  the  con- 
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CHAPTER  THE  TWENTY  SECOND. 


Of  UnlazcfuUi/  Receiving  or  having  Possession  of  Public 

Stores. 


L  HE  several  statutes  relating  to  the  offences  mentioned 
in  the  title  to  this  Chapter  will  be  set  forth,  in  the  first  in- 
stance, in  the  order  in  which  they  were  passed;  and  the 
few  decided  cases  which  have  occurred  upon  their  construc- 
tion will  be  subsequently  noticed. 

9  and  io.  W.        The  statute  9  and  10  W.  III.  c.  41.  s.  I.  (a)  recites,  that 

III.  c.  41.  s.  1. 

Recital  of  the  notwithstanding-  divers  good  laws  made  and  enacted  for  the 

frequent  em-    preventing  of  the  stealing  and  embezzlement  of  his  maiestv's 

bezzlement  of  *  n  J       J 

stores,  and       stores  of  war,  and  naval  stores,  those  frauds,  thefts  and  em- 
of  convicting-    bezzlements  were   frequently  practised,  and   the  convicting 
offenders.         of  such  offenders  was  rendered  difficult  and  impracticable, 
by  reason  that  it  rarely  happened  that  direct  proof  could  be 
made  of  such  offenders'   immediate  taking,  embezzling,  or 
carrying  away  such  stores  from  the  places  for  keeping  and 
preserving  the  same,  but  only  that  such  goods  were  marked 
with  the  king's  mark,  and  found   in  the  custody  and  posses- 
sion of  the  said  person  accused  for  stealing  or  embezzling 
Enactment       the  same  :  and    it  then  enacts,  "  that  it  shall  not  be  lawful 

not  be  lawful  "  to  or  ^or  any  Person  °1'  persons  whatsoever,  other  than 

for  persons  "  persons  authorized  by  contracting  with  his  majesty's  prin- 

(except  those  ,,-,«.  .     .  „    ,  '     , 

authorized)  cipal  oincers  or  commissioners  ot  the  navy,  ordnance  or 

to  make  any     «  victualling  office  for  his  majesty's  use,  to  make  any  stores 
stores  with  J       J  '  J 

the  marks        "  of  war,  or  naval  stores  whatsoever,  with  the  marks  usually 
used  upon  the  <;  useci  t0  an(j  markC(]  Up0n  his  majesty's  said  warlike   and 

(a)  Made  a  public  act  by  1  Geo.  I.  st.  3.  c.  25.  s.  14. 
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"  naval  or  ordnance  stores ;  that  is  to  say,  any  cordage  of  uPon  Paiu  of 

■        •  i         i   forfeiting  the 

4{  three  inches  and  upwards,  wrought  with  a  white  thread  goojS)  ;ilUi 

"  laid  the  contrary  way,  or  any  smaller  cordage,  to  wit,  **u0>  &«• 

"  from  three  inches  downwards,  with  a  twine  in  lieu  of  a 

"  white  thread,  laid  to  the  contrary  way  as  aforesaid,  or  any 

"  canvas,  wrought  or  unwrought,  with  a  blue  streak  in  the 

"  middle,  or  any  other  stores  with  the  broad  arrow,  by  stamp, 

"  brand  or  otherwise,  upon  pain  that  every  such  person  or 

"  persons,  who  shall  make  such  goods  so  marked  as  afore- 

"  said,  not  being  a  contractor  with  his  majesty's  principal 

"  officers  or  commissioners  of  the   navy,  ordnance  or  vic- 

"  tuallers  for  his  majesty's  use,  or  employed  by  such  con- 

u  tractor  for  that  purpose  as  aforesaid,  shall  for  every  such 

"  offence  forfeit  such  goods,  and  the  sum   of  two  hundred 

"  pounds,  together  with  costs  of  suit ;"  one  moiety  whereof 

to  his  majesty,  and  the  other  moiety  to  the  informer,  to  be 

recovered  by  action  of  debt,  &c.  in  any  court  of  record  at 

Westminster. 

And  the  second  section  enacts,  i:  that  such  person  or  per-  S.  2.  Person* 

,,  .         ,  ,  .i  i  j     in  whose  pos- 

"  sons,  in  whose  custody  possession  or  keeping  such  goods  session  8torci 

"  or  stores  marked  as  aforesaid  shall  be  found,  not  being  em-  *°  marked 

<:  ployed  as  aforesaid,  and  such  person  or  persons  who  shall  an(i  pCrs0!is 

li  conceal  such  goods  or  stores  marked  as  aforesaid,  being  in-  concealing 
°  .        such  stores, 

"  dieted  and  convicted  of  such  concealment,  or  of  the  having  shall  forfeit 

"  such  goods  found  in  his  custody  possession  or  keeping,  £2oo°&c  • 

"  shall  forfeit  such  goods,  and   the   sum  of  two  hundred  he  imprisoned 

"  pounds,  together  with  the  costs  of  prosecution,  one  moiety        pay 

"  to  his  majesty,  and  the  other  moiety  to  the  informer,  to 

li  be  recovered  as  aforesaid,  and  shall  also  suffer  imprison- 

"  raent,  until  payment  and  performance  of  the   said  forfeit- 

"  ure,  unless  such  person  shall,   upon  his  trial,  produce  a 

u  certificate  under  the  hand  of  three  or  more  of  his  majesty's 

"  principal  officers  or  commissioners  of  the  navy,  ordnance 

i:  or  victuallers,    expressing   the   numbers,    quantities    or 

"  weights  of  such  goods,  as  he  or  she  shall  then  be  indicted 

"  for,  and  the  occasion  and  reason  of  such  goods  coming  to 

(l  his  or  her  hands  or  possession." 
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S.  4.  Provision 
that  the  com- 
missioners of 

the  n;>\  \  .  &  c. 
may  sell 
stores :  and 
L'uvt  rs  secur- 
ed from  the 
penalty  1:\  a, 
certificate. 


5.  8.  The  act 
not  to  hinder 
officers,  &c. 
from  lending 
stores  to 
sels  in  distress 
villi  a  certifi- 
cate, &c. 


Of  Unlawfully  B(  cefoing,  or  having     [book  iv, 

But  the  statute  provides,  that  the  principal  officers  or 
commissioners  of  (he  navy,  Sec.  may  pell  and  dispose  of  any  of 
the  stores  so  marked,  as  they  might  have  done  before  ;  and 
that  persons  buying  such  stores  of  the  principal  officers,  &c. 
or  by  their  order,  may  keep  the  same  without  incurring  any 
penalty  upon  producing  a  certificate  or  certificates  under 
the  hand  and  seal  of  three  or  more  of  the  said  principal  offi- 
cers, &c.  that  they  bought  such  goods  from  them,  or  from 
persons  who  did  buy  the  said  stores  from  the  said  principal 
officers,  &c.  at  any  time  before  such  stores  were  found  in 
their  custody,  (/>)  And  also,  that  the  act  shall  not  hinder 
any  of  the  principal  officers,  &c.  or  any  chief  commander 
of  any  of  his  majesty's  ships  at  sea,  to  lend  any  stores 
to  any  merchant  ship  or  vessel  in  distress,  or  otherwise, 
as  might  lawfully  be  done  before  the  act ;  in  case  the 
goods  so  lent  be  restored  with  all  possible  conveniency,  and 
provided  the  persons  borrowing  have  such  certificate  as 
beforementioned,  which  the  said  principal  officers,  &c.  or 
commander  in  chief  are  required  to  give  to  the  party  bor- 
rowing, (c) 


l  Geo.  I.  st.  2. 
c.  25.  s.  3.  em- 
powers the 
principal  offi- 
cers, &c.  of 
the  navy  to 
search  for  cm- 
bezzb  (I 
stores,    and 
punish  offend- 
er.-, bj  fine  and 
imprison- 
ment, the  va- 
lue of  the 
goods  embez- 
zled not 


The  statute  1  Geo.  I.  st.  9.  c.  23.  s.  3.  recites  that  his 
majesty's  stores  and  ammunition  pertaining  to  his  navy 
and  shipping  or  service  thereof,  were  often  privately  em- 
bezzled or  filched  away  ;  and  enacts,  that  the  principal 
officers  and  commissioners  of  the  navy,  or  any  one  or  more 
of  them,  shall  have  power  to  enquire,  and  by  warrant  under 
hand  and  seal,  to  empower  any  person  or  persons  to  search 
for  the  same  in  all  places,  as  justices  of  peace  may  do  in 
case  of  felony,  "  and  punish  the  offenders  by  such  line  and 

(b)  S.  4.  As  to  the  form  of  the  any  three  of  them,  from  time  to 

certificate  the  section  further  en-  time,  to  give  to  persons  who  shall 

acts,  "  in  which  certificate  or  per-  desire  the  same,    and    shall  have 

"  tificates  the  quantities  of  such  bought  any  of  the  said  stores,  within 

"  stores  shall  be  expressed  and  the  thirty  days  after  the  sale  and  dcli- 

"  time  when  and  where  bought  of  very  of  the  stores. 

"  the  said   commissioners."     And  (c)  S.  8. 
it  empowers  the  commissioners  or 
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"  imprisonment,  as  aforesaid,  (d)  the  value  of  the  goods  so   exceeding 

"  embezzled   or   filched   away,   not  exceeding  the  sum   of  commit  the 

"  twenty  shillings,  and  cause  the  goods  to   be  brought  in   offender  to 

"  again  ;  and   if  the  offence  be  of  such  a  nature  as  doth  re-  where  the  <>f- 

"  quire  an  higher  and  severer  punishment,  then  that  thev,  !(!",,!   ls  ot  :i 

1  •.  Ji    higher  nature. 

"  any  one  or  more  of  them,  may  commit  such  offender  to 

"  the  next  gaol,   or  to  the  custody  of  their  messenger  or 

•'  messengers  aforesaid,  till  he  or  they  offending  enter  into 

"  recognizance  with  surety  or  sureties,  according  to  the  na- 

"  ture  of  the  offence,  to  appear  and  answer  to  the  same  in 

"  his  majesty's  court  of  exchequer,  or  other  court  where 

"  his    majesty   shall  question   him   or  them    for  the  same, 

(t  within   one   year   following,  on  process  duly  served  for 

i(  that  purpose  on  such  offender  or  offenders." 

By  the  fourth  section  of  this  statute  a  summary  jurisdic-  S.  4.  gives  a 
tion  is  given  to  the  treasurer  and  certain  other  officers  of  r;"dTctionJto 
the  navy,  therein   mentioned,  to  punish  by   fine  and  impri-  tllc  treasurer, 
sonment,  where  the  goods  so  embezzled  are  under  the  value   KOO(js  are  un, 
of  twenty  shillings.  der20s. 

The  statute  9  Geo.  I.  c.  S.  s.  3.  recites  the  provisions  of  9  Geo.  I.  c.  8. 

s.  3.  Persons 
having  or  con- 

(d)  This  refers  to  the  first  sec-  "  power  and  authority  to  discharge 
tiou  of  the  act,  which,  with  respect  "  such  fine  or  imprisonment,  if 
to  the  fine  and  imprisonment,  "  they  think  fit,  and  for  non-pay- 
enacts  as  follows:  "the  fine  not  "  mentofthe  fine  so  imposed  and 
"  exceeding  twenty  shillings,  and  "  not  remitted,  to  imprison  the 
"  imprisonment  not  exceeding  one  "  party  offending  until  payment 
"  week;  and  have  power  in  such  "  thereof,  or  otherwise  to  cause 
"  cases,  to  commit  such  person  to  "  such  offender  or  offenders  to  he 
"  the  next  gaol,  or  to  the  custody  "  seat  to  the  next  house  of  corrcc- 
"  of  the  messenger  or  messengers  "  tion  to  the  place  where  such  of- 
"  for  the  time  being  attendant  "  fence  shall  be  committed,  there 
"  on  them,  who  respectively  are  to  "  to  be  kept  at  hard  labour  for  the 
"  receive  and  detain  such  persons  "  space  of  two  months,  without 
"  so  offending;  and  that  the  said  "  bail  or  mainprise,  which  said 
"  principal  officers  and  commis-  '•  tines  shall  be  paid  to  the  clerk 
"  Burners,  or  any  one  or  more  of  "  of  the  chest  at  Chatham  for  the 
"  them  then  prevent,  have  hereby  "  use  of  the  maimed  seamen." 
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cealing  mark' 
ed  timber,  &c. 
to  suffer  ;:s  in 

case  of  having 
or  concealing 
other  stores. 


the  9  and  10  W.  III.  c.  41.  s.  2.  and  that  it  was  necessary 
to  give  power  to  mitigate  the  penalties  therein  mentioned, 
and  to  explain  and  amend  the  act :  and  then  enacts,  "  that 
"  if  any  person  or  persons  shall  be  lawfully  convicted  of 
"  having-  in  his,  her  or  their  custody,  any  timber,  thick 
ft  stuff  or  plank,  marked  with  the  broad  arrow,  by  stamp, 
"  brand,  or  otherwise,  or  of  concealing-  any  timber,  thick 
"  stuff  or  plank  so  marked,  every  such  person  so  offending 
"  shall  suffer,  forfeit,  and  pay,  as  for  having,  keeping  or 
"  concealing  any  other  warlike,  naval  or  ordnance  stores 
"  contrary  to  the  said  act." 


S.  4.  gives  a 
power  to  miti- 
gate penalties. 


The  fourth  section  provides,  that  it  shall  be  lawful  "  for 
"  any  Judge,  justice  or  justices,  before  whom  any  offender 
"  or  offenders  shall  be  convicted  of  any  of  the  crimes  or 
"  offences  before  recited,  enacted  or  mentioned  in  this  act, 
"  to  mitigate  the  penalty  for  the  same,  as  he  or  they  shall 
u  see  cause,  and  to  commit  the  offender  or  offenders,  so  con- 
"  victed,  to  the  common  gaol  of  the  county  or  place  where 
"  the  offence  shall  be  committed,  there  to  remain  without 
"  bail  or  mainprize,  until  payment  be  made  of  the  penalty 
a  and  forfeiture  imposed  by  this  or  the  said  former  act,  or 
"  mitigated  as  aforesaid,  or  to  punish  such  offender  or  of- 
ic  fenders  corporally,  by  causing  him,  her  or  them  to  be 
publicly  whipped,  or  committed  to  some  public  work- 
house, there  to  be  kept  to  hard  labour  for  the  space  of  six 
"  months  or  a  less  time,  as  to  such  Judge,  justice  or  jus- 
"  tices,  in  his  or  their  discretion,  shall  seem  meet :  any 
"  thing  in  the  said  recited  act,  or  in  any  other  act  to  the 
"  contrary  notwithstanding." 


u 


u 


.N.  5.  as  to  dis- 
putes con- 
cerning pe- 
nalties. 


The  succeeding  section  enacts,  that  where  any  dispute 
shall  arise  between  the  persons  on  whose  informations  on 
oath  persons  offending  in  the  premises,  or  against  the  said 
former  act,  shall  be  prosecuted  and  convicted,  touching  the 
right  to  the  forfeitures  or  penalties,  the  Judge  or  justices 
before  whom  the  offender  shall  be  convicted  shall  examine 
and  finally  determine  the  matter. 
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The  statute  17  Geo.  II.  c.  40.  s.  10.  recites  the  statute  9  17  Ceo.  II.  c. 
and  10  W.  III.  c.  41.  and  the  9  Geo.  I.  c.  8.  s.  3,  4,  5.  and  the  {Talid  10 

that  doubts  had  arisen  touching  the  method  of  trial  and  pu-  w.  III.  c.  41. 

.  •  .  and  9  Geo.  I. 

nishnient  of  offenders  against  those  acts,  whether  they  might  c.  8.  and 

be  indicted  and  tried  for  the  offences,  and  whether  any  Judge,  ! , 0I!      wnicfl 

J  °    '    nau  arisen 

justice  of  assize,  or  justices  of  the  peace  at  sessions,  might  upon  those 
hear,  try,  and  determine  the  same,  and  on  conviction  set 
such  line,  or  mitigate  the  same  and  the  forfeitures,  &c.  or 
whether  such  offenders,  in  order  for  recovering  the  said  forfeit- 
ures, &c.  could  only  be  proceeded  against  by  action  of  debt, 
bill,  &c.  in  a  court  of  record  at  Westminster  ;  and  then  de- 
clares and  enacts,  "  that  it  shall  and  may  be  lawful  to  and  for  And  enacts 
li  any  Judge,  justice  or  justices  at  the  assises,  or  justices  of  the  the  assises0^! 

li  peace  at  the  general  quarter  sessions  to  be  holden  for  any  justices  at 
.,  -x      i  t  i  i   sessions  may 

Gt  county,  city,  borough,  or  town  corporate,  to  hear,  try,  and  try  by  indict- 

11  determine  by  indictment  or  otherwise,  all  or  any  the  crimes  ment  an>'  °*~ 
«>  •         i'i  -I         'i  fences  men- 

"  or  offences  mentioned  in  the  said  recited  acts ;  and  that  tionedinthose 

"  the  said  Judge,  justice  or   iustices  of  assise  or  iustices  statu*es'  an(1 
°   7  J  J  J  may  hue  &c. 

"  of  the  peace  as  aforesaid,  before  whom  such  offender  or  or  in  lieu 

"  offenders  shall  be  indicted  or  tried,  and  convicted  of  all  corpm-aftr"1* 

"  or  any  the  crimes  or  offences  in  the  said  recited  acts  men- 

"  tioned,  may  impose  any  fine,  not  exceeding  the  sum  of 

iC  two  hundred  pounds,  on  such  offender  or  offenders  (one 

"  moiety  to  be  paid  to  his  majesty,  and  the  other  moiety  to 

"  the  informer)  ;  and  may  mitigate  the  said  penalty  and  for- 

"  feitures  inflicted  by  the  said  recited  acts  or  either  of  them, 

"  and  to  commit  the  offender  or  offenders  so  convicted  and 

"  fined,  to  the  common  gaol  of  the  county  or  place  where 

"  the  offence  shall  be  committed,  there  to  remain  without  bail 

"  or  mainprise,  until  payment  be  made  of  the  penalty  and  for- 

"  feitures  imposed  by  this  or  the  said  former  acts,  or  mitigated 

"  as  aforesaid  ;  or  in  lieu  thereof,  to  punish  such  offender  or 

u  offenders  in  the  premises  corporally,  by  causing  him,  her  or 

"  them  to  be  publicly  whipped,  and  committed  to  some  house 

"  of  correction  or  public  work-house,  there  to  be  kept  to 

"  hard  labour  for  the  space  of  three  months  or  less  time, 

"  as  to  such  Judge,  justice  or  justices  of  assise  or  justices  of 

<%  the  peace,  shall  in  his  or  their  discretion,  seem  meet." 
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c.  89.  s.  1.  re- 
cites ;i  statute 
22 Car.  [I.e.  ">. 
and  also  the 
9&  10  W.  III. 
c.41.  9Ge  >.  i. 
C.  8   and  11 
Geo.  II.  c.  40. 
and  tin- 
cessit]  ot 
ther  preven- 
tion of  the 
embezzling  of 
stores :  and 
cricts  that 
persons  know- 
inglj  selling, 
receiving,  o  e. 
marked  stores 
(being  new,  or 
only  one-third 
worn);  and 
|i  ;rs  i.s  con- 
cealing sneli 
store--,  shall 
be  deemed 
receivers  of 
stolen  goods, 
and  he  trans- 
ported for 
fourteen 
years,  unless 
they  produce 
a  certificate. 


Of  Unlawfully  Receiving,  or  having     [book  iv. 

The  59  &  40  (lea.  III.  c.  89.  a  principal  statute  upon  this 
subject,  and  intitled,  "  an  act  for  the  better  preventing  the 
11  embezzlement  of  his  majesty's  naval,  ordnance,  and  vic- 
'•  tualling  stores,"  recites  a  statute  22  Car.  II,  c.5.(e)  and 
also  the  statutes  9  &  10  W.  III.  c.41.  s.  2.  9  Geo.  1.  c.  8. 
s.  3,  I.  and  IT  Geo.  11.  c.  40.  s.  10.  and  further  recites  that 
it  was  become  necessary  to  make  some  further  and  more  ef- 
fectual  provision  for  preventing  the  wicked  practices  of  the 
stealers,  embezzlers,  and  receivers,  of  his  majesty's  warlike 
and  naval,  ordnance,  and  victualling;  stores  :  and  then  enacts, 
M  that  every  person  or  persons  (such  person  or  persons  not 
"  being  a  contractor  or  contractors,  or  employed  as  in  the 
"  said  recited  act,  9  &  10  W.  III.  c.  41.  is  mentioned)  who 
li  shall  willingly  or  knowingly  sell  or  deliver,  or  cause  or 
"  procure  to  be  sold  or  delivered  to  any  person  or  persons 
"  whomsoever,  or  who  shall  willingly  or  knowingly  receive 
"  or  have  in  his,  her  or  their  custody,  possession  or  keeping, 
"  any  stores  of  war,  or  naval,  ordnance  or  victualling  stores, 
"  or  any  goods  whatsoever,  marked  as  in  the  said  recited  acts 
"  are  expressed,  or  any  canvass  marked  either  with  a  blue 
"  streak  in  the  middle,  or  with  a  blue  streak  in  a  serpentine 
"  form,  or  any  bewper,  otherwise  called  buntin,  wrought 
"  with  one  or  more  streaks  of  raised  tape  (the  said  stores 
"  of  war,  or  naval,  ordnance  or  victualling  stores  or  goods 
"  above  mentioned,  or  any  of  them,  being  in  a  raw  or  un- 
"  converted  state,  or  being  new  or  not  more  than  one  third 
"  worn)  and  such  person  or  persons  who  shall  conceal  such 
"  stores  or  goods  or  any  of  them,  marked  as  aforesaid,  shall 
"  be  deemed  receivers  of  stolen  goods,  knowing  them  to 
"  have  been  stolen,  and  shall,  on  being  convicted  thereof  in 
"  due  form  of  law,  be  transported  beyond  the  seas  for  the 
"  term  of  fourteen  years,  in  like  manner  as  other  receivers 
"  of  stolen  goods  are  directed  to  be  transported  by  the  laws 
"  and  statutes  of  this  realm,  unless  such  person  or  persons 
"  shall,  upon  his,  her,  or  their  trial,  produce  a  certificate 
"  under  the  hands  of  three  or  more  of  his  majesty's  princi- 


(e)  Jjile,  1279. 
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"  pal  officers  or  commissioners  of  the  navy,  ordnance  or  vie* 
"  tualling,  expressing-  the  numbers,  quantities  or  weights  of 
"  such  stores  or  goods  as  he,  she  or  they  shall  then  be  in- 
"  dieted  for,  and  the  occasion  and  reason  of  such  stores  or 
<c  goods  coming  to  his,  her  or  their  hands  or  possession." 

The  second  section  enacts,  "  that  such  person  or  persons  s.  2.    And 

"  (not  being   a    contractor  or  contractors  or  employed  as  f,,,',.^,'^!^-^, 

"  aforesaid)  in  whose  custody,  possession  or  keeping  any  of  of  certain  ar- 
.,    .  .  ,  1,    ,  1     i       .,,        1  1         .       1    tides  marked. 

"  the  said  stores  called  canvass,  marked  with  a  blue  streak  &c.b„tiiot 

"  in  a  serpentine  form,  or  bewper,  otherwise  called  buntin,  new,  &c.  and 
1  l  persons  con- 

"  wrought  as  above  mentioned,  shall  be  found,  (such  canvass  viote(J  ()f  anj 

"  or  bewper,   otherwise  called  buntin,  not  being  charged  to  jjj^^yj0" 

"  be  new  or  not  more  than  one-third   worn)   and  all  and  9&10W.III. 

"  every  person  and  persons  who  shall  be  convicted  of  any  besides Yor- 

u  offence  contrary  to  so  much  of  the  said  recited  act  of  the  feiting  such 

„,^    ,-r,  ,  1  1  •  , !       1  stores,  and 

"  9  &  10  W.  III.  as  relates  to  the  making  or  the  having  in  two  hlindrt.d 

"  possession  or  concealing  any  of  his   majesty's  warlike,  or  pounds,  be 
1  ',      ,  ,         .  -c     1     corporally 

"  naval  or  ordnance  stores,   marked  as  tnerein  specified,  punished. 

"  shall,  besides  forfeiting  such  stores,  and  the  sum   of  two 

"  hundred  pounds,  together  witli  costs  of  suit  as  therein 

"  mentioned,  be  corporally  punished  by  pillory,  (/)  whip- 

"  ping  and  imprisonment,  or  by  any  or  either  of  the  said 

"  ways  and  means  in   suck  manner   and  for  such  space  of 

"  time   as  to  the  Judge  or  Justices,  before  whom  such  ot- 

"  fender  or  offenders  shall  be  convicted,  shall  seem  meet, 

"  any  tiling  in  the  said  last  mentioned  act,  or  in  the  before 

"  recited  acts  of  9  Geo.  I.  and   11  Geo.  II.   to  the  contrary 

Ci  thereof,  in   any  wise  notwithstanding  :   provided  always, 

"  that  it  shall  and  may  be  lawful  to  and  for  such  Judge  or 

"  Justices   to   mitigate   the  said   penalty    of  two   hundred 

"  pounds,  as  he  or  they  shall  see  cause." 

It  is  then  provided  by  the  third  section  that  nothing  in  this  s.  s.  As  to 
act,  or  in  the  said  recited  act  of  the  9  and  10  W.  III.  con-  Ij1^™^. 
tained,  shall  extend  to  exempt  from  the  operation  of  this  tractors. 

(/)  But  as  to  the  pillory,  see  now       133,  and  211,  note  (n). 
the  statute  56  Geo.  111.  c.  138,  ante, 
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act,  or  the  said  recited  act,  respectively,  "  any  person  or  per- 
"  sons  being  a  contractor  or  contractors,  or  employed  as  in 
"  the  said  last  mentioned  act  is  mentioned,  except  only  so 
u  far  as  concerns  stores  or  goods  marked  as  aforesaid,  winch 
"  shall  be  bondfde  provided,  made  up  or  manufactured  by 
"  such  person  or  persons,  or  by  their  order,  and  which  shall 
"  not  have  been  before  delivered  into  his  majesty's  store, 
"  unless,  having  been  so  delivered,  they  shall  have  been 
"  sold  or  returned  to  such  person  or  persons  by  the  commis- 
"  sioners  of  his  majesty's  navy,  ordnance  or  victualling  re- 
"  spectively." 


S.  4.     Persons 
defacing  the 
marks,  de- 
noting the 
king's  pro- 
perty in 
stores,  made 

fjiiilty  of  fe- 
ony,  punish- 
able by  trans- 
portation tor 
fourteen 
years. 


The  fourth  section  enacts,  <;  that  if  any  person  or  persons 
u  shall  wilfully  and  fraudulently  destroy,  beat  out,  take  out, 
"  cutout,  deface,  obliterate  or  erase,  wholly  or  in  part,  any 
"  of  the  marks  in  the  said  act  of  the  9  &  10  VV.  III.  or  in 
"  this  act  mentioned,  or  any  other  mark  whatsoever,  de- 
11  noting  the  property  of  his  majesty,  his  heirs  or  successors, 
u  in  or  to  any  warlike  or  naval,  ordnance  or  victualling 
"  stores,  or  cause,  procure,  employ  or  direct  any  other  per- 
"  son  or  persons  so  to  do,  for  the  purpose  of  concealing  his 
u  majesty's  property  in  such  stores,  such  person  or  persons 
"  shall  be  deemed  guilty  of  felony,  and  shall,  on  being  con- 
"  victed  thereof,  be  transported  to  parts  beyond  the  seas  for 
11  the  term  of  fourteen  years,  in  like  manner  as  other  felons 
"  are  directed  to  be  transported  by  the  laws  and  statutes 
"  of  this  realm." 


S.  5.     Offend-       The  fifth  section  enacts,  "  that  if  any  person  or  persons 

ers  not  haying  a  wno  shall  hereafter  be  convicted  of  any  offence  contrary 

been  trans-  t  . 

ported,  and      "  to  this  act,  for  which  he  shall  not  have  been  transported  be- 

offendinga       «        d  tne  g        or  contrary  to  the  said  recited  act  of  9  &  10 

second  tune,  J  J 

aretobetrans-  "  W.  11 1.  shall  be  guilty  of  a  second  offence,  either  con- 

Fourtcc  °r        "  *rary  to  tna*  act  or  *°  'bis  present  act,  which   would  not 

years.  «  otherwise,  as  the  first  offence,  subject  him,  her  or  them  to 

"  transportation,  and  shall  be  thereof  legally  convicted,  such 

"  person  or  persons  shall,  by  judgment  of  the  court  wherein 

"  he,  she  or  they  shall  be  so  convicted,  be  transported  to 
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u  parts  beyond  the  seas  for  the  term  of  fourteen  years,  in 
"  like  manner  as  other  offenders  may  be  transported  by  the 
"  laws  and  statutes  of  this  realm  now  in  force." 

The  sixth  section   enacts,  "  that   if  any  person  or  persons  S.  6.  Persons 
u  .  .  .  _    .  .  ,    ..  .  returning 

"  transported  in  pursuance  ot  tins  act  shall  return  into  any  from  trans 

a  part  of  Great  Britain  or  Ireland  before  the  end  or  expir-   I)ortat",n  be- 
1  r  fore  their 

(i  ation  of  the  term   for  which    he  or  she  shall  have  been  so  time,  exclud- 
"  transported,  every   such   person   or   persons  so  returning  ™    rom 
u  shall  suffer  as  felons,  and  shall  have  execution  awarded 
*  against  him,   her  or  them,  as  persons  attainted  of  felony, 
"  without  benefit  of  clergy." 

By  the  seventh  section,  provision  is  made  for  the  mitiga-  S.  7.  provides 
tion  of  punishment,  by  the  court  before  which  any  offender  Ration  of  pu- 
is convicted.     It  enacts,  "  that   it  shall    and   may  be  lawful  j»sh™©nt  by 
"  to  and  for  the  court  before  whom  any  offender  or  offenders  fore  which 

"  shall  be  indicted  and  convicted  of  all  or  any  of  the  crimes  *ny  offei'de,r 

J  is  convicted. 

"  or  offences  hereinbefore  mentioned  to  be  punishable  with 
"  transportation,  to  mitigate  or  commute  such  punishment, 
"  by  causing  the  offender  or  offenders  to  be  set  on  the  pil- 
"  lory,  (»•)  publicly  whipt,  fined  or  imprisoned,  or  by  all  or 
"  any  one  or  more  of  the  said  ways  and  means,  as  such  court 
"  in  its  discretion  shall  think  fit ;  one  moiety  of  which  fine 
"  (if  any  imposed)  shall  be  to  his  majesty,  and  the  other 
"  moiety  thereof  to  the  informer,  and  also  to  order  such 
"  offender  or  offenders  to  be  imprisoned  until  such  fine  be 
"  paid." 

The  three  succeeding  sections  of  the  act  relate  to  rewards  s.  8,  9,  io,  re- 
to  be  given  to  persons  discovering  or  apprehending  often.1'-  wart*s- 
ers,  and  the  mode  in  which  they  shall   be  distributed  and 
paid. 

The  eleventh  section  enacts,  that  any  commissioner  of  the  s.  n.  empow- 

navy,  ordnance,  or  victualling,  for  the  time  being:,  (who  is  er.sanycom" 

J  7  07  5"  v  missioner  of 

(g)  As  to  this  part  of  the  punishment,  see  ante,  211,  note  (n.) 

4  Q 
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the  navy,  &r.  authorised  for  those  purposes   to  act  as  a  justice  of  peace 

nntto  'Si  for  lhe  countyi  &c.)(i)  or  any  justice  of  peace  may,  upon 

for  concealed  the  oath  of  a  credible  person,  that  there  is  reason  to  suspect 

brin^the  tnat  any  stores,  &c.  are  concealed,  by  warrant  underhand 

same  and  the    and  seal  cause  the  place  to  he  searched  in  the  day  time,  by  a 
offender  be-  _  .  oil  *  ■         j 

fore  them,        peace  officer,  and  in  case  any  stores,  &c.  marked  as  mentioned 

and  to  com-      ejther  in  this  act,  or  the  9 and  10  W.  III.  c.  41.  shall  be  found, 

nut,  iVc.   and 

if  the  party  in   cause  the  same,  and  the  offenders  to  be  brought  before  them, 

whose  posses-        ^   commit,  bind  over,  or  otherwise  deal   with    such    of- 

sion  the  stores  " 

were  found,  fenders  according  to  law :  and  it  then  enacts  "  that  in  case 

do  not  satis-  „  ,  ,  •  \     j.  c 

factorily  ac-         uPon  any  suc"  searc»)  or  uPon  any  seizure  whatsoever  ot 

count  for         «  stores  or  goods,  marked  as  aforesaid,  any  naval,  ordnance 
them,  such  ,,  ,     ,  r  . .     .    ..  . 

stores  are  to        or  victualling  stores,   not  so   marked  as  atoresaid,  shall  be 

be  forfeited,     u  foun(j  vvhich  may  reasonably  be  suspected  to  belong  to  his 
and  the  party  J  •  r 

to  be  deemed  "  majesty,  the  party  or  parties  in  whose  possession  or  keep- 
misdemeanor.  "  ino  tne  same  sna1^  be  foun(1?  sna^  De  required  to  give  to 
"  the  commissioner  or  justice  of  the  peace  respectively  be- 
"  fore  whom  the  said  stores  or  goods  shall  and  may  be 
"  brought,  an  account,  to  the  satisfaction  of  such  commis- 
"  sioner  or  justice,  that  the  same  were  not  embezzled  or 
"  stolen  from  any  of  his  majesty's  ships  or  vessels,  yards, 
"  storehouses  or  other  places,  or  that  if  the  same  were  em- 
11  bezzled  or  stolen,  the  same  had  come  to  the  possession  of 
"  the  said  party  or  parties  honestly,  and  without  any  know- 
"  led^e  or  suspicion  that  the  same  had  been  embezzled  or 
"  stolen  ;  on  failure  whereof  by  a  reasonable  time,  to  be  set 
"  by  such  commissioner  or  justice  of  the  peace,  the  said 
u  stores  or  goods  shall  thereupon  become  forfeited,  and  such 
"  party  or  parties  shall  be  deemed  and  adjudged  guilty  of 
"  a  misdemeanor." 

v 

e  12  13  The  twelfth  section  authorizes  persons  deputed  by   the 

Barges,  boats,  principal   officers,   or   commissioners  of  the   navy,   &c.    to 

sons  convey-     search  and  detain  any  barge,  boat,  or  other  craft,  reasonably 
ing  stores  in 

(i)  And  see  also  as  to  the  autho-      time  being,  to  act  as  a  justice  of 
rity  of  the  treasurer,  &c.  or  any      the  peace,  9  Geo.  III.  c.  30.  s.  5. 
commissioner  of  the  navy  for  the 
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suspected  to  contain  any  stores,  &c.  embezzled,  or  unlaw-  them  may  be 

,,  detained,  &C, 

fully  procured ;  and  apprehend  the  persons  reasonably  sus-  and  if  the 

pected  of  having:,  or  conveying  them  in  such  barge,  &c.  and   stores  be 

1  6'  J     s  .     /.  •        marted  arc  to 

convey  them,  together  with  the  stores,  &c.  before  a  commis-  be  commit- 

sioner,  or  justice  of  peace,  who   are  to  commit,  bind  over,  J*™.'  ,      ;  ,anf 

J  r  '  .       " rt0'  marked 

or  otherwise  deal  with  such  persons  according;    to  law,   in   thepersonsare 

respect  of  the  marked  stores,  &c. ;    and  in  respect  of  the  tistactory  ale- 
stores,  &c.  not  marked,  but  nevertheless  reasonably  suspected  count,  or  the 

.  ,  stores  are  to 

to   be  the  property  ot   his  majesty,    the   persons  on  whom  become  for- 

they  are  found  are  to  be  required  to  give  an  account,  to  the  feitcd,  and  the 

persons  deem- 
satisfaction  of  the  commissioner  or  justice,  that  they  were  ed  guilty  of 

not  embezzled,  or  if  embezzled  had  come  to  their  possession  raisdelueanor- 
honestly,  and  without  knowledge  or  suspicion,  that  they  had 
been  embezzled;  on  failure  whereof  by  a  reasonable  time  to 
be  set,  as  thereinbefore  mentioned,  such  stores,  &c.  are  to  be- 
come forfeited,  and  the  person  apprehended  to  be  adjudged 
guilty  of  a  misdemeanor,  and  the  barge,  boat,  &c.  are  to  be 
forfeited.  The  following  section  of  the  act  gives  power  to  Apprehension 
persons  so  deputed,  and  also  to  any  peace  officer,  to  appre-  bavin"-  stores 

bend   persons  having  any  stores,  &c,  though  not  in  any  &c-  though 

.  -  ,  ,       .  .     ..  .     not  ina  barge, 

barge,  boat,  or  other  craft,  and  authorises  similar  proceed-  &c# 

ings  in  such  cases. 

The  act  then   provides  for  the  disposal  of  stores,  &c.  and  S.  14, 15.  Dis- 

any  barge,  boat,  &c.  which  have  become  forfeited.  feited  stores 

&c 

The  sixteenth  section  enacts,  that  every  person  adjudged  S.  16.  Punish- 
...       p  c  ,i        c  .,      .    ,  ,     ~  ment  of  mis- 

guilty  ot  any  ot  the  aloresaid  misdemeanors,  before  any  com-  demeanors. 

missioner,  or  justice  of  peace,  shall,  for  every  such  misde- 
meanor, forfeit  for  the  first  offence  the  sum  of  forty  shillings; 
for  the  second  offence  the  sum  of  five  pounds;  and  for  the 
third  and  every  subsequent  offence,  the  sum  often  pounds 
over  and  above  the  other  forfeitures  thereinbefore  men- 
tioned. And  it  further  provides  for  the  levying  and  dispo- 
sal of  the  forfeitures. 

By  the  seventeenth  section,  every  adjudication  in  any  of  S.17.  Comic- 
it        ....  .        ,  ..,,,  •    •  ti°n  to  De  cer- 

the  said  misdemeanors  is  to  be  certified  by  the  commissioner  tjfie(j  t0  tbe 

4  q  2 
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quirter  set-  or  justice  making  it  to  the  next  general  or  quarter  sessions 
of  the  peace,  to  be  filed  and  entered  amongst  the  records  of 
the  session:  and  such  conviction  is  not  to  be  set  aside  or 
quashed  (or  want  of  form,  nor  be  removed  by  certiorari, 
advocation,  or  suspension  into  any  other  court;  but  shall 
be  deemed  to  be  final  to  all  intents  and  purposes  what- 
soever. 

S.  18, 19,  20,       Powcrsare  then  given  to  the  commissioners  of  the  navy,  ord- 
Summary  in-    nance?  ana"  victualling,  and  to  justices  of  peace  out  of  sessions, 

risdirtion  to  hear  and  determine  offences   in  a  summary  way,  in  cases 

m  licit'  stores 

&c.  under        where  the  stores  found  arc  of  a  value  not  exceeding  twenty 

twenty  shil-      shillings,  and  punish  the  offender  by  fine,  &c.     And  an  ap- 
lings.  °    , 

peal  is  given  to  the  quarter  sessions  from  such  convictions. 


o 


S  21.  No-  The  twenty-fourth  section  enacts,  "that  nothing  herein-be- 

ed°^theac?"  "  ^ore  conta'ned,  which  gives  to  any  commissioner  or  justice 
as  to  gumma-  «  of  the  peace,  power  and  authority  to  hear  and  determine 
tion  £  to  pre-  "  offences  in  a  summary  way,   shall   extend   or  be   deemed 

Tent  the  par-  a  construed  or  taken  to  extend,  to  prevent  the  party  or  par- 
tics  accused  .  ,-ii.  •    i  •         •  r  i        •  •      u- 

from  being       "  ties  accused  of  selling  or   delivering,   or  ot   having  in  his, 

prosecuted  as  u  jier  0r  their  custody,  possession  or  keeping,  or  of  receiv- 

receivers  or  ' 

tloleu  goods.    "  ing  or  concealing  any  of  the  stores,  marked  as  above-men- 

u  tioned,  under  the  value   of  twenty   shillings,   from    being 

"  prosecuted  as  receivers  of  stolen  goods  under  this  act,  or 

<'  for  unlawfully  having-  the  same  in  his,  her  or  their  custody, 

"  or  concealing  the  same  under  the  said  recited  acts  of  the 

"  9  and  10  W.  III.  9  Geo.  I.  or  17  Geo.  11.,  in  any  court 

"  of  record,  oyer  and  terminer,  or  otherwise,  as  they  might 

"  have  been  if  no  sucb  power  or  authority  had  been  given  ; 

"  or  to  take  away  from  any  person  or  court  whatsoever  any 

"  power,    right,    jurisdiction,    pre-eminence    or    authority, 

"  which  he  or   they  or  any  ol   them  ought  lawfully  to  have 

"  had  and  enjoyed  for  the  hearing  ami  determining  of  such 

"  offences,  in   case  no  such   power  or  authority  to  hear  and 

"  determine  the  same   in  a  summary   way  had  been  given; 

"  so  as  that  the  same  person   shall   not  be  punished   twice 

a  for  the  same  offence." 
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It  is   then  enacted,  that  the  commissioners  of  the  navy,  S.25,2«.Cora- 

•     ■■  ,•  it    missioned   of 

ordnance,  or  victualling,   may   sell   and  dispose  ot  marked  the  navy,  &c 

stores,  as   before  the   making  of  the  act ;  and  that  persons  may  sell 

buyin^  them  of  the  commissioners  may   keep  them  without  stores,  and 

incurring  any   penalty,  upon  producing  a  certificate  under  jjj^gjjj 

the  hand  and   seal   of  three  or  more  of  the  commissioners,  a  certificate. 

that  they  bought  the  stores  from  them,  or  a  certificate  from 

such  persons  as  shall  appear  to  have  bought  the  stores  from 

the  commissioners,  that  such   stores   were  stores  or  part  of 

stores   bought  of  the  commissioners.     In  these  certificates 

the   quantities  of  the  stores   are   to  be  expressed,  and  the 

time  when  and  where  bought  of  the  commissioners  :  and  the 

commissioners,   or  any   three  of  them,  and  also  the  persons 

afterwards  selling  the  stores  are  directed,  from  time  to  time, 

to  o-ive  such  certificates   to  the  buyers   desiring  the  same, 

within   thirty  days  after  the  sale  and  delivery.     And  provi-  Penalty  for 

sion  is  made  for  the  punishment,  by  forfeiture  of  200/.,  &c.   fiCate#Ccr  l 

of  persons  giving  or  publishing  any  false  certificate. 

Several  enactments  are  then  made  for  the  protection  of  S.  27,28.  Pro- 

,  .         .  .         tectionof  per- 

persons  making  seizures,  and  otherwise  acting  m  execution  sons  execut- 

of  the  statute.  *nf  the  sta" 

tute. 

Bv  the  twenty-ninth  section,  the  statute  is  to  extend  to  S.  29.  etsequ. 
_,       .  ,  ,       ,  ,.  Al  Statute  to  ex- 

Scotland  ;  and  several  subsequent  sections  direct  the  course  tendtoScot- 

of  proceedings  in  that  country.  laud- 

t 

The  statute  52  Geo.  III.  c.  12.  recites  the  statute  22 Car.  II.  52  Geo.  III. 
c.  5.(i)  and  also  the  statutes  9  and   10  Win.  III.  c.  41.,  ^formS™1* 
9  Geo.  I.  c  8.,  17  Geo.  II.  c.  40.,  and  39  and  40  Geo.  III.  statutes  to 
c.  89. ;  and  enacts,  that  all  those  acts,  so  far  as  they  severally 
relate  to  his  majesty's  naval  ordnance  and  victualling  stores, 
therein  respectively  mentioned,   shall  extend   to  Ireland; 
but  provides  that  no  summary  proceedings  shall  be  had  there 
before  a  justice  of  the  peace,  without  the  consent  in  writ- 
ing of  the  naval  store-keeper  for  the  time  being,  at  any  port 
in  Ireland. 

(i)  Jnte.   1279. 
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54  Geo.  ill.  -piie  statute  54  Geo.  III.  c.  GO.  extends  the  provisions  of 
fte^'&Vo  "  the  9  &  10  W.  111.  c.  41.,  and  39  &  40  Geo.  III.  c.  89., 
W'd!Io  c*.  V0  in  respect  to  the  making,  selling,  delivering-,  receiving,  hav- 
(.<<>.  HI.  ing  in  possession,  and  concealing-,  cordage  wrought  either 
cordage  >v'tn  a  w°ite  thread  laid  the  contrary  way,  or  with  a  twine 
worked  with  laid  to  the  contrary  way,  mentioned  in  those  acts,  to  cord- 
threads.  a»e  wrought  with  one  or  more  worsted  threads. 

55 Geo.  III.  The   statute  55  Geo.  III.  c.  127.  repeals  a   former  act, 

tte129&eiOtCS  b3  Gvo-   IIL  c'  m-     ll  also   recites  the  statutes  9&  l0 

W.   ill.  w.  III.  c.  41.,    9  Geo.   I.  c.  8.,    17  Geo.  11.  c.  40.,  and 
«     41      the 

9  Geo.  I.e. 8.  39  &  40  Geo.  III.  c.  89.,  and  enacts   that  those  statutes, 

the  17  Geo.     tt  so  far  as  the  same  severally  relate  to  his  majesty's  naval, 
II.  c.  40.,  and  ,  ,     .  ...  ,  -      i 

the  39  &  40        ordnance  and  victualling-  stores  therein  respectively  men- 

("°-  ln-  "  tioned,  and   all   the  pains,  penalties,  forfeitures,  regula- 

c.89.,  and  ex-  '  ... 

tends  those       "  tions,  restrictions,  powers,  provisions,  clauses,  matters  and 

publicstor        "  tn'ngs  therein   respectively  contained,  relating  to  his  ma- 

"jesty's  naval,  ordnance  and  victualling-stores  therein  re- 

"  spectively  mentioned,  shall  extend  and  be  construed  to  ex - 

"  lend  to  all  public  stores  whatsoever  under  the  care,  super- 

"  intendance  or  controul  of  any  officer  or  person  in  the  ser- 

"  vice  of  his  majesty,  his  heirs  or  successors,  or  employed  in 

"  any   public  department  or  office,  either  marked  with  the 

"  marks  or  any  of  them   in  the  said  recited  acts  or  any  of 

"  them   specified,  or  with  the  broad  arrow,  and  the  letters 

"  15.  O  ,  or  with  a  crown  and  the  broad  arrow,  or  with  his 

"  majesty's  arms,  or   with   the  letters  G.  R.,  to  denote  the 

"  property  of  his  majesty  his  heirs  or  successors  therein,  and 

"  to  all  and  every  person  and  poisons,  not  authorized  by  the 

"  proper  officer  or  officers,  person  or  persons  in  his  majes- 

"  tv's  service,  in  that  behalf  so  to  do,  using-  any  such  marks, 

"  or  making  any  goods  marked  with  such  marks,  or  any  of 

"  them,  and   to  all  and   every  person  and  persons  in  whose 

"  custody,  possession  or  keeping,   any  such  public  stores  so 

i:  marked  as  aforesaid  shall  be  found,  or  who  shall  willingly 

"  or  knowingly  receive  or  have  in  his,  her  or  their  custody, 

"  possession  or  keeping,  or  who  shall  conceal  any  such  pub- 

"  lie  stores  so  marked  as  aforesaid,  unless  such  person  or 
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"  persons  shall  upon  his,  her  or  their  trial,  produce  a  certi- 
"  ficate  or  certificates  under  the  hand  or  hands  of  the  proper 
"  officer  or  officers,  person  or  persons  in  his  majesty's  ser- 
"  vice  authorized  to  grant  the  same,  of  such  and  the  like 
"  nature  as  the  certificate  in  the  said  recited  acts  of  the 
"9  &  10  W.  III.,  and  39  &  40  Geo.  III.  mentioned; 
"  and  to  all  and  every  person  and  persons  who  shall  wilfully 
"  and  fraudulently  destroy,  beat  out,  take  out,  cut  out,  de- 
"  face,  obliterate  or  erase,  wholly  or  in  part,  any  of  the  said 
"  marks,  or  cause,  procure,  employ  or  direct  any  other  per- 
"  son  or  persons  so  to  do,  for  the  purpose  of  concealing  the 
"  property  of  his  majesty  his  heirs  or  successors  therein, 
"  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if 
"  all  the  same  several  pains,  penalties,  forfeitures,  regula- 
"  tions,  restrictions,  powers,  provisions,  clauses,  matters  and 
"  things,  in  the  said  several  acts  contained,  so  far  as  the 
"  same  severally  relate  to  his  majesty's  naval,  ordnance  and 
"  victualling  stores,  and  the  punishment  of  persons  offend- 
"  ing  in  manner  therein  mentioned  were  herein  and  hereby 
"  severally  repeated  and  re-enacted  in  respect  to  all  other 
"  public  stores  whatsoever." 

l^pon  the  construction  of  these  statutes  it  should  be  ob-  Construction 

...  ,  .    .      ,  ,  .       of  these  sta- 

served  that  the  king  s  mark  denotes  the  original  ownership,  tutes     0nus 

and  that  the  onus  probandi  is  thrown  upon  the  party  having  probandi 

.,*..,       upon  the 
public  stores  in  his  possession,  to  account  satisfactorily  tor  party  having 

that  possession  according  to  the  regulations  prescribed.   But  s^^0^ 
though  the  bare  fact  of  possession  ordinarily  concludes  the 
party,  it  is  open  to  explanation  ;  and  the  presumption  aris- 
ing from  it  may  be  rebutted  by  circumstances,  {k) 

This  principle  was  acted  upon  by  Mr.  Justice  Foster,  in  Butthcfactof 

•  •  •     i-   i     i  ii         *.,*.. t^   possession  is 

a  case  where  a  widow  woman  was  indicted   on   the  statute  ^       to  ex_ 

9  &  10  W.  III.  c.41.  for  having  in  her  custody  divers  pieces  pfanation; 

.  ,  and  the  pre- 

of  canvass  marked  with  his  majesty  s  mark  in  the  manner  sumi)tjon 

described  in  the  act,  she  not  being  a  person  employed  by  the  arising  from 

butted  by 

-„,.  circuin- 

(Ic)  2  East.  P.  C.  c.  16.  s.  153.  p.  765.  stjaces 
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commissioners  of  the  navy  to  make  the  same  for  his  majesty's 
use.     'Flu1   canvass   was   produced  at   the  trial   marked  as 
charged  in  the  indictment,  and  was  proved  to  the  satisfaction 
of  the  court  and  jury  to  be  of  that  sort  which  is  commonly 
made  for  the  use  of  the  navy;  and  to  have  been  found  in 
the  defendant's  custody.     The  defendant  did  not  attempt  to 
shew  that  Bhe  was  within  the  exception  of  the  act,  as  being 
a  person  employed  to  make  camass  for  the  use  of  the  navy; 
nor  did  she  olfer  to  produce  any  certificate  from  any  officer 
of  the  crown  touching  the  occasion  and  reason  of  such  can- 
vass coming  into  her  possession.   Fler  defence  was  that  when 
there  happened  to  be  in  his  majesty's  stores  a  considerable 
quantity  of  old  sails,  no  longer  fit.  for  that  use,  it  had  been 
customary   for   the    persons,    intrusted   with    the  stores,   to 
make  a  public  sale  of  them  in  lots,  larger  or  smaller,  as  best 
guited  the  purpose  of  the  buyers;  and   tiiat  the  canvass  pro- 
duced in  evidence,  which  happened   to  have  been   made  up 
long  since,  some  for  table-linen  and  some  for  sheeting,   had 
been  in  common  use  in  the  defendant's  family  a  considerable 
time  before  her  husband's  death,  and  upon  his  death  came 
to  the  defendant;  and  had  been   used  in   the   same   public 
manner  by  her  to   the  time  of  the   prosecution.     This  was 
proved  by  some  of  the  family,  and  by  the  woman  who   had 
frequently   washed    the    linen.     This  sort  of  evidence   was 
strongly  opposed  by  the  counsel  for  the  crown,   who  insisted 
that,  as  the  act  allows  of  but  one  excuse,  the  defendant,  un- 
less she  can  avail  herself  of  that,  cannot  resort  to  any  other: 
and  they  asked  why,   if  the  canvass  was  really  bought  of  the 
commissioners,  or  of  persons  acting  under  them  (which   is 
the  only  excuse  pointed  out  by  the  statute),  no  certificate  of 
that  matter  was  taken  at  the  time  of  the  purchase,  since  the 
fourth  section  of  the  act  admits  of  that  excuse,  and  the  se- 
cond section  admit?  of  no  other?     Rut  Foster,  J.,  was  of 
opinion  that  though  the  clause  of  the  statute,  which  directs 
the  sale  of  these  things,  had  not  pointed  out  any  other  way 
for  indemnifying  the  buyer  than  the  certificate  ;  and  though 
the  second  section  seemed  to  exclude  any  other  excuse  for 
those  in  whose  custody  they  should  be  found  j  yet,  still  the 
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circumstances  attending  every  case,  which  might  seem  to  fall 
within  the  act,  ought  to  be  taken  into  consideration  ;  other- 
wise a  law  calculated  for  wise  purposes  might,  by  too  rigid 
a  construction  of  it,  be  made  a  handmaid  to  oppression.  He 
observed  that  there  was  no  room  to  say  that  this  canvass 
came  into  the  possession  of  the  defendant  by  any  act  of  her 
own  ;  that  it  was  brought  into  family  use  in  the  life  time  of 
her  husband,  and  it  continued  so  to  the  time  of  his  death ; 
and  by  act  of  law  it  came  to  her.  That  things  of  this  kind 
had  been  frequently  exposed  to  public  sale ;  and  though  the 
act  pointed  out  an  expedient  for  the  indemnity  of  the  buyers; 
yet,  probably,  few  buyers,  especially  where  small  quantities 
had  been  purchased  in  one  sale,  had  used  the  caution  sug- 
gested to  them  by  the  act.  And  that  if  the  defendant's  hus- 
band really  bought  this  linen  at  a  public  sale,  but  neglected 
to  take  a  certificate,  or  did  not  preserve  it,  it  would  be  con- 
trary to  natural  justice,  after  such  a  length  of  time,  to 
punish  her  for  this  neglect.  He,  therefore,  thought  the  evi- 
dence given  by  the  defendant  proper  to  be  left  to  the  jury; 
and  directed  them  that  if,  upon  the  whole  of  the  evidence, 
they  were  of  opinion,  that  the  defendant  came  to  the  posses- 
sion of  the  linen  without  any  fraud  or  misbehaviour  on  her 
part,  they  should  acquit  her;  and  she  was  acquitted,  (m) 

In  a  subsequent  case  of  an  information  upon  the  statutes  Bankss  case. 

9&  10W.  III.   c.  41.  and    17  Geo.  II.  c.  40.   s.  10.   it  was  A  defendant, 

againstwhora 

contended  by  the  counsel  for  the  prosecution   that  the  only  theposses- 

,.  .  .  ,    .■*      j    «     j  .  ,  •  e  sion  of  stores 

mode  by  which  the  defendant,  against  whom  a  possession  oi  -  provej 

the  stores  was  proved,  could  discharge  himself,   was  by  pro-  may  dis- 

charge  him- 
ducing  the  navy  board  certificate  granted  at  the  time   of  the  se|f  by  other 

sale,  as  that  was  the  only  evidence  of  the  legal  possession  of  fu'*  of^n?" 

them.     But  Lord  Kenyon,  C.  J.,  said  that  though   it  was  vy  boani  cer- 

clear  that  in  prosecutions  under  the  statutes  in  question  it 

was  sufficient  for  the  crown  to  prove  the  finding  of  the  stores 

with  the  king's  mark  in  the  defendant's  possession,  to  call 

upon  him  to  account  for  that  possession,  and  the  manner  of 

(/«)  Anon,  cor.  Foster,  J.,  on  the  Westtrn  circuit,  Fost.  43r» 
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his  coming  by  them ;  so  as  to  throw  the  onus  upon  the  de- 
fendant, of  proving  that  lie  had  legally  become  possessed  of 
them  :  yet,  that  it  could  not  bear  a  question,  but  that  the  de- 
fendant had  other  means  of  shewing  that  he  had  lawfully  be- 
come possessed  of  them  than  by  the  production  of  the  certi- 
ficate  from  the  navy  board:  as,  for  example,  he  might  shew 
that  he  had  bought  them  from  another  person  who  was  in 
the  practice  of  buying  stores  at  the  navy  sale  ;  and  who, 
therefore,  might  fairly  be  presumed  to  have  had  the  regular 
certificate,  but  who,  when  he  sold  part  to  the  defendant, 
could  not,  consistent  with  his  own  safety,  part  with  the  cer- 
tificate, he  had  obtained,  of  his  having  been  the  purchaser 
of  the  whole  lot.  (n)  And  his  lordship,  after  alluding  to  the 
case  in  which  this  doctrine  had  been  holden  by  Mr.  Justice 
Foster  (whom  he  spoke  of  as  one  of  the  best  crown  lawyers 
that  had  ever  sat  in  Westminster-hall),  said  that  if  the  de- 
fendant could  shew  either  a  navy  certificate,  or  prove  the 
purchase  of  the  stores  mentioned  in  the  information  from 
any  person  who  might  be  presumed  to  have  been  possessed 
of  the  proper  certificate,  from  the  circumstance  of  such  per- 
son having  frequently  been  a  purchaser  at  such  sales,  he 
was  of  opinion  that  it  was  such  evidence  as  ought  to  induce 
the  jury  to  find  the  defendant  not  guilty.  And  the  defend- 
ant, accordingly,  gave  such  evidence,  and  was  acquitted,  (o) 

Cole's  case.  Where  an  indictment  charged  that  one   T.Cole,  on  the 

A  distinclion    ogth  0fJa?iuan/,  1801,  unlawfully,  willingly,  and  knowingly 

taken  (upon  ...  .  .  •  • 

the  pnrticu-      did  receive  and  have  in  his  custody,   possession,  and  keeping, 

larcircum-       certam  „aval  stores  of  the  king,  being  all  marked  with  the 

stances  of  the 

case)  between  broad  arrow,  he  not  being  a  contractor,   &c,  against   the 

anT/S"jm  statute;  with  a  second  count,  charging  him  with  concealing 

possesion.        naval  stores,  &c. ;  and  the  jury  found  the  prisoner  guilty  on 

the  first  count,  but  acquitted  him  on   the  second,  and   said 

they  did  not  find  that  he  received  the  stores  after  the  2Sth  of 

(n)  At  this  time,  by  the  statute  appear  to  hare  bought  the  stores 

39  &  40  Geo.  III.  c.  89.  s.  25.  a  buy-  from  the  commissioners,  ante,  1335. 

er  is  protected  by  producing  a  cer-  (o)  Rex  v.  Banks,  cor.  Lord  Ken- 

tificate  from  such  person  as  shall  yon,  C.  J.,  1791.     1  Esp.  It.  145. 
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JkJj/,  1800,  but  only  that  he  had  them  in  his  possession 
after  that  clay  :  the  judgment  was  respited  in  order  to  take 
the  opinion  of  the  Judges  upon  the  point.  A  majority  of 
the  Judges  were  inclined  to  think  that  the  statute  was  to  be 
construed  in  the  disjunctive,  and  the  word  or  (receive  or 
have)  not  to  be  taken  as  and:  but,  because  of  the  disagree- 
ment of  some,  and  that  the  case  was  not  likely  to  occur 
again,  the  prisoner,  on  the  finding  of  the  jury,  was  recom- 
mended to  mercy,  (p) 

It  appears  to  have  been  agreed  that  the  foregoing  case  was 
not  within  the  statute  9&  10  W.  III.  c.  41.  because  the 
goods  were  not  charged  to  have  been  found  in  the  pri- 
soner's possession.  (q) 

In  a  case  upon  the  statute  9  &  10  W.  III.  c.41.  s.2.  an  Theforfeit- 
.  i        •     i-  •  n  ■     i        ure  under  9 

exception  was  taken  to  the  indictment,   in  arrest  ot  judg-  and  low",  ill. 

ment,  that  no  indictment  lay  because  it  was  a  new  offence,  c*41,  s?- 

accrues  by 

and  a  particular  penalty  inflicted  of  forfeiture  of  the  goods  conviction  on 

and  200/. :   but  the  exception  was  overruled  because  the  for-  an  ,r;dl(t" 

r  ment. 

feiture  accrues  by  the  conviction  on  an  indictment  for  the 
offence,  (r) 


Though  the  having  in  possession  new  stores,  or  stores  not  Counts  upon 

more  than   one-third  worn,  is  subject  to  transportation  for  ^of  the  39" 

fourteen  years,  by  the  39  &  40  Geo.  111.  c.  89.  s.  ].,  and  &  40 Geo.  ill. 

....  .  ,  c.  89.  may  be 

the  having  in  possession  stores  not  new,  or  more  than  one-  joined  in  the 

third   worn,  is,   by  the  second  section  of  that  statute,  sub-  same  indict" 

A-a?  •  ment. 

jected  to  a  different  punishment,  yet  counts  for  both  these 

offences  may  be  included  in  the  same  indictment.  (.?)     It  is  Proof  of  ne- 

said  to  have  been  agreed  that,  although  an  indictment  state  ment^fThe 

that  the   prisoner,  "  then  or  at  any  time  before  not  being  a  PriSOIier  not 

•  being  a  con- 

"  contractor  with  or  authorized   by  the  principal  officers  or  tractor,  &c. 

(p)  Cole's  case,  1801,  MS.  and  (r)  Reg.    v.   Harman  (3  Anne,) 

2  East.  P.C.  c.  16.  s.  153.  p.  767.      2  Lord  Raym.  1104. 
The  date  of  the  stat.  39  &  40  G.  III.  (s)  By  Lord  Ellenborough,  C.  J., 

c.  89.  is  the  28th  July,  1800.  iu  Rex  v.  Johnson,  3  M.  andS.  550- 

(?)  Id.  Ibid. 
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lt  commissioners  of  our  said  lord  the  king,  of  (he  navy  ord- 
"  nance,  Szc.  for  the  use  of  our  said  lord  the  king,  to 
«  make  any  stores  of  war,  Sic.  ;"  yet,  that  it  is  not  incum- 
bent on  the  prosecutors  to  prove  this  negative  averment, 
but  that  the  defendant  must  shew,  if  the  truth  be  so,  that 
he  is  within  the  exception  in  the  statute.  (/) 

As  to  the  in-  It  appears  to  have  been  holden  in  one  case,  that  the  in- 
[°i1itncsbs!"1S  former  was  an  interested  witness,  as  being  entitled  to  a 
moiety  of  the  fine  of  200/.,  on  a  prosecution  on  the  statutes 
17  Geo.  II.  c.  40.  s.  10.  and  9  &  10  W.  111.  c.  41., 
though  it  was  unjed  that  it  was  in  the  discretion  of  the 
judge  to  inflict  a  corporal  punishment  in  lieu  of  the  fine  ; 
and  the  witness  was  rejected,  (it)  But,  in  a  subsequent  case, 
Lord  Kenyon,  C.  J.,  said,  that  he  had  considered  the  objec- 
tion to  the  competency  of  the  informer's  being  a  witness 
on  the  ground  of  interest  ;  and  that,  as  the  statute  had  given 
the  court  a  power,  at  their  discretion,  either  to  inflict  a  cor- 
poral punishment,  or  to  impose  a  fine  in  case  of  conviction, 
and  as  it  was  only  in  case  a  fine  was  imposed  that  the  wit- 
ness could  expect  to  derive  any  benefit,  (an  uncertainty  de- 
pending upon  the  judgment  of  the  court,)  he  was  then  of 
opinion  that  the  objection  went  to  the  cre<  not  to  the  com- 
petency, of  the  witness ;  and  that,  therefore,  his  evidence 
was  admissible,  (x) 

As  to  the  per-       I*  appears  to  have  been  holden  that,  where  a  peace  officer, 
son  consider-    jn  searching  for  other  goods,  discovered  naval  stores,  and  in 

edasau  in-  .      ,.  ,        ,  •  •    r 

former.  consequence  of  such   discovery  by  him  an  information  was 

filed  against  the  offender,  such  peace  officer  was  to  be  deemed 

the  informer.  ( //)     But,  where  a  witness  stated  that  though 

no  information  respecting  the  stores  in  question  had  been 

given   to  the  admiralty   until  the  time  of  the  seizure,  yet 

that  he  made  the  seizure   in   consequence  of  information 

(0  Willis's  case,  1791,  1  Hawk.  (*)  Rex  v.  Cole,  cor.  Lord  Ken- 

P.  C.  o.  89.  s.  17.  yon,  C.  J.,  1794.     1  Esp.  169. 

(u)  Rext>.  Blackman,  eor.  Ken-  {y)  Rex  v.  Blackmail,  1  Esp.  R 

yon,  C.  J.,  1791,1  Esp.  R.  93.  95. 
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given  to  hiai  by  another  person,  of  the  stores  being  in  the 
defendant's  possession,  it  was  ruled  that  the  witness  was  not 
to  be  considered  as  the  informer  ;  and  that  the  informer  was 
the  person  upon  whose  information  the  seizure  had  been 
made,  not  he  who  had  made  the  seizure  in  consequence  of 
such  information,  (c) 

With  respect  to  the  power  of  the  court  to  inflict  corporal  Corporal  pu- 

punishment,    under  the   authority   of  the  statutes  9  &  10  "g^feS*1 

W.  III.  c.  41.  s.  2.,  9  Geo.  1.  c.  8.  s.  4.,   and   17  Geo.  II.  under  thesta- 

c.  40.  s.  10.,  it  was  contended,  in  a  case  where  the  defend-  Wm.UI.c.41. 

ant  had  been  committed  on  an  indictment  charging  him  in  s.  2.,  9  Geo  I. 

c.  8.  s.  4.,  and 
one  count   with  concealing  naval  stores,  and  in  another  with  n  Geo.  II.  c. 

having    them  in  his  custody,  that  no  such  power  existed  un-  40* s-  10, 

der  either  of  those  statutes,  where  the  defendant  was  ready 

and  offered   to   pay  the  penalty  of  200/. ;  but  the  Court  of 

King's  Bench  said   it  was  impossible  to  raise  any  serious 

doubt   upon   the  point,  for  that  the  words  of  the  statutes 

were  in  the  disjunctive,  enabling  them  either  to  impose  a 

penalty,  or  to   punish  the  offender  corporally,  (a)     In  ano-  Andcostsmay 

ther  case,  where  the  defendant  was  brought  up  for  judgment  ^^9  &  10 

for  a  similar  offence,  it  was  moved  on  the  part  of  the  pro-  W.  III.  c.  41. 

s  2 
secution,  that  he  should  be  adjudged  to  pay  the  whole  pe- 
nalty of  200/.  and  the  costs  ;  and  submitted  that  the  court  had 
the  power  of  awarding  costs  under  the  words  of  the  9  &  10 
W.  111.  c.  41.  s.  2.  And  the  court  adjudged  the  defend- 
ant to  pay  the  penalty  of  200/.  together  with  the  costs,  which 
were  taxed  at  12/.  (/>) 

But  the  statute  39  &  40  Geo.  III.  c.  89.,  took  away  the  But  the  sta- 

power  of  the  court  to  sentence  to  hard  labour.    A  defendant  ("e£  U[     g9 

was  brought  up  for  judgment,  after  conviction,  on  the  stat.  took  away  the 

9&   10W.  III.  c.  41.  s.  2.,  for  unlawfully  having  in   his  court  to  sen- 

tcnce  to  hard 

(*)  Rex  v.  Banks,  lEsp.  R.  145.  expressly    enacts   as    to    corporal   'uoour- 

(a)  Rex  v.  Bland,    5  T.  R.  370.  punishment.     Ante,   1328. 

2  Leach,  695.     2  East.  P.  C.  c.  16.  (6)  Chappie's  case,  5  T.  R.  371. 

s.  14S.  p.  760.     And  the  later  sta-  note  (a), 
itute,  39  &  40  Geo.  III.  c.  89.  s.  I, 
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possession  the  king's  naval  stores,  marked  with  the  king's 
mark  ;  and  judgment  was  about  to  be  pronounced  that  he 
should  be  impi  i.-oned  in  the  house  ofcorrcction  for  the  county 
of  Surry,  and  there  kept  to  hard  labour  for  three  calendar 
months,  and  be  once  during  that  time  publicly  whipped. 
This  would  have  been  warranted  by  the  statute  17  Geo.  II. 
c.  40.  s.  10,  reciting  the  statutes  9  &  10  Wni.  III.  c.  41. 
and  9  Geo.  I.  c.  8. ;  but  a  doubt  occurring  how  far  the 
power  of  sentencing  to  hard  labour  was  taken  away  by  the 
subsequent  statute  of  the  39  &  40  Geo.  III.  c.  89.  s.  2. 
the  court,  upon  further  consideration,  and  comparing  the 
different  provisions  of  these  statutes,  were  of  opinion  that 
the  power  of  sentencing  to  hard  labour  was  taken  away  by 
the  latter  statute,  and  therefore  pronounced  judgment  that 
the  defendant  should  be  imprisoned  in  the  house  of  correc- 
tion for  the  county  of  Surry,  for  three  calendar  months,  and 
be  once  during  that  time  publicly  whipped,  (c) 

(c)  Rexr.  Bridges,  K.  B.  1806.  8  East    i 
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CHAPTER  THE  TWENTY-THIRD. 


Of  Receiving  Goods  Stolen  on  the  River  Thames. 


THE  statute  2  Geo.  III.  c.  28.  intituled  "  An  act  to  pre-  2  Geo.  III.  c. 

a  .28.  provides 

"  vent  the  committing  of  thefts  and  frauds,  by  persons  navi-  for  the  pre- 

"  grating  bum-boats  and  other  boats,  upon  the  river  Thames,"  y,e,T*10"  ° 
6     .  .  *  thefts,  &c.  on 

contains  various  provisions  and  enactments,  by  which  per-  the  Thames; 

sons  unlawfully  receiving,  or  having  possession  of  ropes, 

materials,  &c.  or  any  part  of  the  cargo  of  any  vessel  in  that 

river,  may  be  prosecuted  by  summary  proceedings  before 

justices,  and  convicted  of  misdemeanors.     The  twelfth  sec-  And  by  s.  12. 

tion  relates  to  more   important   proceedings ;    and  enacts,  receivers  of 

"  that  every  person  who  shall  buy  or  receive  any  part  of  the  any  carS°» 
1  i  goods,  &c. 

"  cargo,  or  loading  of,  or  any  goods,   stores,  or  things,  of  stolen  from 

"  or  belonging  to  any  ship  or  vessel  in  the  said  river,  know-  f"y  vessel  m 
0     °  J         l  '  that  river, 

"  ing  the  same  to  be  stolen  or  unlawfully  come  by  ;  or  shall  shall  be  trans- 

"  privately  buy  or  receive  any  such  goods,  stores  or  things,  fourteen^ 

"  or  any  part  of  such  cargo  or  loading,  by  suffering  any  years, 

"  door,  window  or  shutter  to  be  left  open  or  unfastened  be- 

"  tween  sun-setting  and  sun-rising  for  that  purpose,  or  shall 

"  buy  or  receive  the  same,  or  any  of  them,  at  any  time,  in 

"  any  clandestine   manner,   from  any   person    or    persons 

"  whomsoever,  shall,  being  thereof  convicted  by  due  course 

"  of  law,  (although  the  principal  felon  or  felons,  offender  or 

"  offenders,  has  or   have  not   been   convicted   of  stealing 

"  or   unlawfully  procuring  the  same)  be   transported   for 

"  fourteen  years,  to  any  of  his  majesty's  colonies  or  planta- 

"  tions  in  America,  according  to  the  laws  in  force  for  the 

"  transportation  of  felons." 

By  the  eighteenth  section  of  this  act,  any  person  without  prehensionPof 
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offenders;        a  warrant  may  apprehend  offenders  committing  any  of  the 
mentofper-     offences   thereinbefore   mentioned,   and  deliver  them   to   a 

bods  obstruct-  constable,  &c.     And  by  the  nineteenth  section,  persons  ob- 
ing  the  CM-  .  .  A.  .  „  ,, , , 

cution  oi  the    structing  those  n  ho  arc  acting  in  the  execution  ot  any  ot  the 

act<  powers  granted  by  the  act  shall,  on  conviction  at  the  quar- 

ter sessions,   upon  the  oath  of  two  or  more  credible    per- 
sons, be  transported  for  seven  years. 


30  and  40 
Geo.  Ill   c. 
87.  made  fiir- 

Ihir  provi- 
sions for  pre- 
venting such 
depredations. 


.And  enacted 
that  persons 
indicted  un- 
der the  2  Geo. 
III.  c.  28. 
should    not 
have  time  to 
traverse  the 
indictment  as 
in  cases  of 
misdemeanor. 

But  il  appears 
to  ti  i\c  been 
holden  in  K. 

B.  that  i  re- 
ceiving of 
such  stolen 
goods  is  a  fe- 
lony. 


The  statute  39  and  40  Geo.  III.  c.  87.  made  further  pro- 
visions for  the  more  effectual  prevention  of  depredations  on 
this  river  and  its  vicinity,  creating  other  misdemeanors,  and 
providing  for  the  punishment  of  offenders,  by  proceedings 
before  justices  of  the  peace.  It  also  recited,  that  by  the 
farmer  act  2  Geo.  111.  c.  28.  persons  guilty  of  certain  of- 
fences were  punishable  by  transportation  for  fourteen  years; 
but,  the  said  offences  not  being  bj  the  said  act  declared  to 
be  felony,  the  trial  thereof  might  in  all  cases  be  put  off,  by 
means  of  a  traverse,  to  the  next  sessions  after  th.  finding 
of  the  bill  of  indictment  for  the  same,  and  the  offender  be  in 
the  mean  time  liberated,  on  being  admitted  to  bail,  whereby 
justice  had  been  in  many  instances  eluded:  and  then 
enacted,  "  that  whenever  any  indictment  shall  be  found 
"  against  any  person  or  persons  for  the  said  offences,  or  any 
"  of  them,  the  person  or  persons  so  indicted  shall  plead  to 
"  the  same  indictment,  without  having  time  to  traverse  the 
"  same,  as  is  usual  in  cases  of  misdemeanors."  (a) 

From  this  section  of  the  statute,  it  appears  to  have  been 
the  opinion  of  the  legislature,  that  the  offence  of  receiving, 
under  the  former  act  2  Geo.  III.  c.  28.  s.  12.  was  only  a 
misdemeanor.  But  a  different  construction  was  put  upon 
the  former  statute,  by  the  Court  of  King's  Bench,  in  a  case 
where  a  motion  was  made  to  bail  a  defendant,  committed 
for  receiving  part  of  a  cargo,  belonging  to  a  vessel  in  the 
Thames,  knowing  it  to  have  been  stolen.     The  motion  was 


(a)  This  act  was  continued  till       III.  Sess.  1.  C.  37.  v,  1, 
the  25th  March  1814,  by  47  Geo. 
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opposed  on  the  ground  that  the  offence  was  a  felony.  And 
it  was  argued  that  by  the  statute  3  and  4  W.  and  M.  c.  9. 
s.  4.  receivers  of  stolen  goods  might  be  prosecuted  as  felons; 
and  by  1  Ann.  st.  2.  c.  9.  s.  2.  might  be  punished  as  for  a 
misdemeanor,  where  the  principal  felon  was  not  convicted; 
that  the  statute  under  which  the  prisoner  stood  committed, 
must  be  considered  as  in  pari  materia;  and  that  although  the 
twelfth  section  of  it  did  not,  in  express  words,  declare  that 
such  offenders  should  be  felons,  yet  it  was  evident  they  were 
intended  by  the  legislature  to  be  so  considered ;  for  by  the 
fourteenth  section  it  was  enacted,  that  any  person  stealing, 
or  unlawfully  receiving  stolen  goods,  knowing  the  same  to 
be  stolen,  should,  on  discovering  two  other  offenders,  be  en- 
titled to  a  pardon  for  all  such  felonies,  (b)  And  upon  this 
point  it  is  observed,  that  the  statute  seems  only  to  have 
made  the  receiving  of  the  goods  under  such  circumstances 
evidence  of  their  having  been  received  by  the  party,  know- 
ing them  to  have  been  stolen,  (c)  But  the  words  of  the 
statute  appear  to  be  very  general  in  their  expression,  if  in 
fact  they  were  intended  oniy  to  apply  to  the  evidence  of  a 
receiving. 

(Z»)  Rex  v.  Wyer,  1  Leach,  4S0.  (c)  2  East.  P.  C.  c.  16.  s.  145.  p. 

2  T.  R.  77.    2  East.  P.  C.  c.  16.  s.      753. 
H5.  p.  753. 
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CHAPTER  THE  TWENTY-FOURTH. 

Of  Receiving  Jewels^  Plate,    or   Watches,  stolen  by  Bur- 
glan/f  or  Highway  Robber//. 


10  Geo.  TIT.      TlIE   statute    10  Geo.  IIT.  c.  48.    entitled  "  An  act  for 

c   4'S   rt*c i tcs 

the  facility       "  making-  the  receiving  of  stolen  jewels,  and  gold  and  silver 

^  i    Mr  "  plate,  in  the  cases  of  burglary  and  highway  robbery,  more 

were  disposed   "  penal,"  recites  that  the  facility  with  which  stolen  jewels 

oftl^fr3-96  an^  ^°'('  a,K'  silver  plate  were  disposed  of,  was  one  principal 
quent  burgla-  cause  of  the  frequent  commission  of  burglaries  and  highway 
wayrobberfes'  jobberies ;  and  that  the  laws  against  the  receiving  of  stolen 

And  enacts  goods  were  found  insufficient  to  deter  persons  from  that 
that  persons  .  .     ,  ,.  ,,  ,         .     . . 

buyiiV  or  re-    practice:    atid  then  enacts,  "that  every   person  who  shall 

ceiving  stolen  "buy  or  receive  any  stolen  jewel  or  jewels,  or  any  stolen 

jewels,  plate,  .  . 

&c.  knowing        gold  or  silver  plate,  watch  or  watches,  knowing  the  same 

them  to  be       a  to  uave  been  stolen,  shall,  in  all  cases  where  such  jewel 

stolen,  shall 

incaseswhere  "  or  jewels,  or  gold  or  silver  plate,  shall  have  been  feloni- 

such jewels,  u  ousjv  stolen,  accompanied  with  a  burglary  actually  cora- 
tVo.  have  been  J  l  °       J  J 

token  by  bur-  "  mitted  in  the  stealina;  the  same,  or  shall  have  been  i'eloni- 

I  r     l 

ber7onthe  "  ously  taken  by  a  robbery  on  the  highway,  shall  be  triable 

highway,  he  "  as  well  before  conviction  of  the  principal  felon  in  such  fe- 
aswell  asaf-'  "  l°ny  a,K^  burglary  or  robbery,  whether  he  shall  be  in  or 
tertheconvic-  "  out  of  custody,  as  after  his  conviction ;  and  if  any  person 

tion  ot  the  .  .    .  i    •         i  -l  11 

principal;  and  "  so  buying  or  receiving  such  jewel  or  jewels,  or  gold  or 

being  found     «  sjjver  pjate    sha]i   ^e  COnvictcd  thereof,  he  shall  be  ad- 

guilty,  shall  *  7 

be  felons,  and   "judged  guilty  of  felony,  and  be  transported  for  the  space  of 

transported        u  fourteen  ^ 

for  ioiirteen  J 

years. 

Cornelian  An  indictment  upon  this  statute  set  forth  a  robbery  of  a 

seals  set  in  gentleman  on  the  highway,  of  a  watch,  gold  watch-case,  a 
gold  are  B  &         jj  >  &  > 

•  jewel*"         red  cornelian  seal  set  in  gold,  and  a  white  one  also  set  in 
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gold  ;  and  then  charged  that  the  prisoner  received  the  stolen  within  this 
watc'>,  jewels,  and  gold  plate  above  mentioned,  knowingly  ag  to  a  watch* 

against  the   form  of  the  statute.      The  prisoner  was  con-   being  within 

11  i  i    it  i  i-i  i    the  statute, 

victed  ;  but  as  the  words  "  watch  or  watches'    are  omitted 

in  the  latter  part  of  the  statute,  which  makes  the  felony, 
judgment  was  respited,  in  order  to  take  the  opinion  of  the 
Judges,  whether  the  receiving  a  gold  watch  and  such  seals, 
knowing  them  to  have  been  stolen,  (being  taken  by  robbery 
on  the  highway)  were  a  felony  within  the  act  ?  The  point  was 
debated  by  the  Judges,  and  adjourned  for  further  consider- 
ation, when  ten  of  them  who  were  present  held  the  prisoner 
well  convicted:  and  one  of  the  absent  Judges  also  con- 
curred  in  this  opinion.  Some  of  the  Judges  thought  the 
gold  in  the  watch  might  be  deemed  'plate;  others  thought 
that  was  not  the  meaning  of  the  statute  :  but  all  held  that 
the  seals  set  in  gold  came  under  the  word  "jewels."  (a) 

(a)  Rex  v.  Moses,  1783.    2  East.  P.  C.  c.  16.  s.  146.  p.  734, 
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CHAPTER  THE  TWENTY-FIFTH. 


Of  Receiving  Stolen  Lead,  Iron,  Copper,  Brass,  Bell-metal, 

Solder,  and  Pcwler. 


THE  legislature  has  made  especial  provision  for  the  pu- 
nishment of  persons  knowingly  receiving-  such  stolen  metals, 
as  are  specified  in  the  title  of  this  Chapter. 

Receiving  fty  the  statutes  already  cited  in  the  Chapter  on  Larceny, 

lCoapprr,0&c.  4  Geo.  II.  c.  32.  and  21  Geo.  III.  c.  G8.  the  receivers  of 

affixed  to  anv  lea(]5  jr0n,  copper,  &c.  affixed  to  buildings,  &c.  and 

stolciUhere-  stolen  therefrom,  are  made  liable  to  the  same  punishment  as 

from.  if  they  had  stolen  the  same,  (a) 

25 Geo.  II.  c.        rpi^  25  Qeo>  ii.  c#  jo.  after  enacting  that  persons  break- 

10.  Persons 

knowingly  ing  into  mines  of  black-lead,  &c,  or  taking  black  lead,  &c. 

receiving  sto-  f         th           shall    be        iU      of  fel             fllrther    enacts, 

len  black  lead  °        J                       J 

made  guilty  "  that  all  and    every   person  or  persons  who  shall  buy  or 

punLhable'as  "  receive  any  wad,  or  black  cawke,  commonly  called 
other  receiv-  «  black  lead,  knowing  the  same  to  be  so  unlawfully  taken 
goods.  u  ana"   carried  away,  as  aforesaid,  (b)  shall  be  deemed  and 

"  construed  to  be  guilty  of  felony,  and  being  convicted 
"  thereof  shall  be  subject  and  liable  to  all  the  pains  and 
"  penalties  which  any  person  or  persons  can  or  may  by  the 
"  laws  and  statutes  of  this  realm  be  subject  and  liable  to, 
u  for  buying  or  receiving  any  goods  or  chattels  that  have 
"  been  feloniously  taken  or  stolen,  knowing  the  same  to 
"  have  been  stolen."  (c) 


{a)  Jnley  1099,  1100,  where  the  (*)  See  the  clause  of  the  statute 

clauses  iu  those  statutes  aro   set      here  referred  to  ante,  1097. 
forth.  (c)  25  Geo.  III.  c.  10.  s.  3. 
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The  statute  29  Geo.  II.  c.  SO.  s.  1.  recites  in  the  following  29  Geo.  II.  c. 

SO      ^      1       f"f*Clt(    M 

words;  "Whereas  the  pernicious  practice  of  stealing  lead,  jr,.ea't  evi|s 

"  iron,  copper,  brass,  bell-metal  and  solder  fixed  to,  or  1  vino- or  from  the  prac- 

<iu  ■      •  i  ,1  n  ii      ticeof«teal- 

"  being  in  or  upon  houses,  outhouses,  mills,  warehouses, work-  ing  lead,  iron, 

"  shops  and  other  buildings,  areas,  vaults,  yards,  gardens,  or-  j'-«anf/'1f 

li  chards  or  other  places:  and  also  the  stealing  of  such  mate-  convicting 

u  rials  from  ships,barges,  lighters,  boats  and  other  vessels  and  LV.i    vts'  * 
1    '        r>     i     o  7  and  thetrrcat- 

"  craft,  upon  navigable  rivers,  in  ports  of  entry  or  discharge,  er  difficulty 

"  creeks  and  docks  belonging  thereto,  and  also  from  off  wharfs,  ;ng  ^  con". 

"  keys  and  other  places,  is  become  a  great  and  notorious  evil  by  dieting  the 

•  receivers  * 

"  reason  of  the  difficulty  in  apprehending  and  convicting  the  and  that  if  tat 

"  thieves,  and  the  still  greater  difficulty  of  discovering  and  receivcrs 
......  were  made 

"  convicting  the  buyers  or  receivers  thereof;  which  buyers  or  original  of- 

"  receivers  are  the  principal  cause  of  the  commission  of  such  Sj  pu". 

r  '  nisnable  inde- 

"  thefts;  and  in  regard  that  the  said  offences  are  committed  pendently  of 

"  in  such  close  and  clandestine  manner,  that  there  can  be  if  convictions 

"  no  witness  or  witnesses  to  the  same,  but  such  who  is  or  were  rendered 

"  are  partakers  of  the  offence  :   and  whereas,  if  the  buyers  offences"' 

"and  receivers  of  lead,  iron,  copper,  brass,  bell-metal  or  IIHSnt  be 

•  ,       •  ,  i  »       moreeffectu- 

"  solder,  knowing  or  having  reasonable  cause  to  suspect  the  ally  discover- 

"  same  to  be  stolen  or  unlawfully  come  bv,  were  made  ori-  edandsuP" 

»  -  7  pressed : 

"  ginal  offenders,  and  punishable  independent  of  the  appre- 
"  hension  and  conviction  of  the  thief;  and  if  the  apprehend- 
"  ing,  prosecuting  and  convicting  the  offenders  in  both 
"  kinds  were  rendered  more  easy  and  speedy,  it  might  motfe 
"  effectually  tend  to  the  discovery  and  suppression  of  the 

"  said  offences;"  and  for  remedy  thereof  enacts,  "  that  every  And  enacts 

cl  i         l    ii    l.  •  i      j     •  that  receivers 

"  person   who  shall  buy  or  receive  any  lead,  iron,  copper,  0t  stolen  lead, 

"  brass,  bell-metal  or  solder,  knowing  the  same  to  be  stolen   iron,  copper, 
"  or    unlawfully  come  by,  or   shall    privately  buy  or    re-   metai  or  Sl,i. 

"  ceive  any  stolen  lead,  iron,  copper,  brass,  bell-metal  or  der,  shall  be 
.  ,        ,  .  '  5tl5  5  transported 

"  solder,  by  suffering  any  door,  window  or  shutter  to  be  left  for  fourteen 

"  open  or  unfastened  between  sun-setting  and  sun-rising  for  >cars»  a j- 
*  so  though  the 

"  that  purpose,  or  shall  buy  or  receive  the  same,  or  any  of  principal  fe- 

cc  2.1  i»  i       j     i«  c  Ion  has  not 

"  them,  at   any  time  in  any  clandestine  manner  trom  any  teen  cou 
"  person  or  persons  whatsoever,  shall,  being  thereof  con-  victed. 
"  victed  by  due  course  of  law,  although  the  principal  felon 
*'  or  felons  has  not  or  have  not  been  convicted  of  stealing 
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"  the  same,  be  transported  for  fourteen  years,  to  any  of  his 
u  majesty's  colonies  or  plantations  in  America,  according  to 
"  the  laws  in  ibrce  for  the  transportation  of  felony." 

51  Geo. III.  c.       Tie  statute  21  (Jeo.  III.  c.  69.  is  entitled  an  act  to  ex- 
former'ad  29  Pla'n  ana"  amend  the  former  act  29  Geo.  II.  c.  30.  and  after 

Geo.  II.  c.  30.   reciting  that  act,  and  that  it  had  been  found  by  experience 

ami  that  it  .  , 

had  been  to  tenc'  to  pood  and  useful  purposes,  and  to  prevent  many 

found  benefi-    felonies  being;  committed,  in  respect  to  the  several  articles 

rial,  butthat  "  ' 

it  did  not  ex-  therein  mentioned;    but   that  the  metal  called  pewter,  not 

tend  to  pew-     De;n,r  mentioned,  or  included  therein,  evil  disposed  persons 
had  taken  advantage  thereof,  and  the  stealing  of  pewter  pots, 
and  other  pewter,  and  the  buying  and  receiving  such  pew- 
ter pots,  and  other  pewter,  knowing  the  same  to  be  stolen, 
And  enacts       was  become  a  great  and  notorious  evil;    it  enacts,  "that 
that  receivers  tt  everv  person  w]10  shall  buy  or  receive  any  pewter  pot,  or 

ter may  be  M  other  vessel,  or  any  pewter  in  any  form  or  shape  whatever, 

for  seven  "  knowing  the  same  to  be  stolen  or  unlawfully  come  by  ;  or 

years  or  im-  «  shall  privately  buy  or  receive  any  stolen  pewter,  by  suf- 

thouo-h  the  "  fering  any  door,  window  or  shutter,  to  be  left  open  or  un- 

Fwrincipal  fe-     «  fastened,  between  sun-setting  and  sun-rising,  for  that  pur- 
on  has  not  .    b  b'      .  l 

been  eou-  pose;  or  shall  buy  or  receive  the  same  at  any  time,  in  any 

Ticted.  u  clan(Jestine   manner,  from  any  person  or  persons  what- 

soever; shall,  being  thereof  convicted  by  due  course  of 
"  law,  although  the  principal  felon  or  felons  has  not  or  have 
"  not  been  convicted  of  stealing  the  same,  be  transported  in 
"  like  manner  as  other  felons  are  directed  to  be  transported 
"  by  the  laws  and  statutes  of  this  realm,  for  any  time  not  ex- 
"  ceeding  seven  years,  or  be  kept  and  detained  in  prison,  and 
"  therein  kept  to  hard  labour,  for  any  time  not  exceeding 
"  three  years,  nor  less  than  one  year;  and  within  that  time 
M  (if  such  court  shall  think  fitting)  such  offender  or  offenders 
"  shall  be  once,  or  oftener,  but  not  more  than  three  times, 
"  publicly  whipped." 

Construction        Upon  the  construction  of  the  statute  ?9   Ceo.  II.   c.  30. 

tutes.  b.    1.    it    has  been  observed,   that  though    it   is  framed   in 

ubtwhe-      such  a  manner  as  to  beget  a  doubt  whether  the  legislature 
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did  not  consider  the  receiver  as  a  felon,  yet  it  does  not  so  Vier  tne  of" 

enact  in  terms.     And  that  though   it  speaks  of  "  the  prin-  the  29  Geo. 

rival  felon  ;"  and  directs  that  the  offender  being  convicted  ir-c.30. 

1       J  '  t  i       ainouutsto 

by  due  course  of  law,  shall  be  transported  according  to  the  felony. 

laws  in  force  "  for  the  transportation  of  felons  ;"  and  in  sub- 
sequent clauses  declares  other  minor  offences  of  the  same 
description  to  be  misdemeanors,  punishable  by  summary  pro- 
ceedings; yet  the  practice  has  been  to  indict  upon  it  as  for  a 
misdemeanor,  where  the  principal  has  not  been  before  con- 
victed of  felony,  (d)  Where  the  principal  has  been  before 
convicted,  or  is  brought  to  trial  with  the  receiver,  it  seems 
that  the  general  statutes  against  receivers  will  apply,  which, 
as  we  have  seen,  make  receivers  accessories  after  the  fact,  to 
the  felony  of  the  thief,  punishable  by  transportation  for 
fourteen  years,  (e)  With  respect  to  the  subsequent  act,  21 
Geo.  III.  c.  69.  it  should  be  observed,  that  there  the  enact- 
ment is,  that  offenders  shall,  being  convicted  by  due  course  of 
law,  "  although  the  principal  felon  or  felons  has  not  or  have 
"  not  been  convicted  of  stealing  the  same,  be  transported 
"  in  like  manner  as  other  felons  are  directed  to  be  trans- 
"  ported,"  &c. 

It  appears  to  have  been  considered  at  one  time,  that  the  The  29  Geo. 

statute  29  Geo.  II.  c.  30.  related  only  to  the  metals  men-  {^tometaJs 

tioned  in  it,  when  in  their  common,  or  raw  state,  as  contra-  mentioned  in 

distinguished  from  wrought  goods.  (/)     But  it  has  been  ob-  ia  u  ra'w state. 


(d)  2  East.  P.  C.  c.  16.  s.  144.  p.  ing  his  experience  at  the  Old  Bailey, 
751.  while  he  was  Recorder  of  London. 

(e)  3  W.  and  M.  c.  9.  s.  4.  5  Ann.  Adair,  Serjt.  appears  to  have  filled 
c.  31.s.  5.  4  Geo.  I.  c.  11.  Ante,  the  office  of  Recorder  of  London, 
1301  et  sequ.  for  the  space  often  years  ;  his  pre 

(/")  Scott's  case,  cor.  Adair,  Serjt.  decessors  being  Glyn,  Serjt.,  Sir  J. 

C.  J.  of  Chester,  Chester  Spr.  Ass.  Eyre,  (afterwards  Lord  C.  B.  of  th« 

1798,  cited  in  2  East.  P.  C.  c.  16.  court  of  Exchequer,  and  Lord  C.J. 

>  144.  p.  752.  where  it  appears  that  ol  the  court  of  Common  Pleas,)  and 

Adair,  Serjt.  at  the  time  he  so  decid-  Sir  W.  Moreton  who  was  Recorder 

ed  said,  that  the  same  construction  in  1756,  when  the  act  in  question 

kad  been  put  upon  the  statute  dur-  pasted.    And  it  appears  from  the 
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served,  that  there  is  great  difficulty  in  adopting  such  a 
construction  ;  as  the  statute  speaks  of  lead,  iron,  &c.  fixed 
to  homes,  which  cannot  be  in  their  raw  state;  but  the  metals 
must  in  some  respect  be  manufactured,  and  be  either  bars, 
bolts,  rails,  sheets  of  lead,  or  in  some  other  form,  capable  of 
a  more  specific  description,  than  merely  lead,  iron,  or  cop- 
per, (g)  And  it  is  also  observed,  that  it  seems  evident,  that 
the  statute  was  not  intended  to  be  so  confined  from  the  pre- 
amble of  the  statute  21  Geo.  III.  c.  69.  (h)  from  whence  it 
must  be  collected,  that  the  legislature  considered  that  if 
pewter  generally  had  been  mentioned  in  the  former  law,  it 
would  have  reached  the  case  of  receiving  pewter  pots,  after 
they  were  stolen  ;  that  pewter  was  a  sufficient  description  of 
every  thing  manufactured  out  of  it ;  and  that  the  form  or 
shape  did  not  make  that  description  less  proper.  (i)  And 
further  that  it  is  difficult  to  conceive  that  the  statute  29  Geo. 
II.  should  recite,  that  the  practice  of  stealing  iron,  &c.  had 
become  a  great  and  notorious  evil,  if  it  meant  only  to  prevent 
the  stealing  such  pieces  of  iron,  &c.  to  which  no  appropriate 
name  or  description  could  be  given,  (j)  So  much,  however, 
of  these  latter  observations  as  relates  to  the  inference  to 
be  drawn  from  the  preamble  of  the  statute  21  Geo.  III. 
c.  69.  of  the  extensive  meaning  given  to  the  word  pewter  by 

journals  of  the  House  of  Commons,  of  the  most  eminent  Judges  assisted 

that  the  bill  was  referred  to  a  select  in  their  turns  at  the  Old  Bailey; 

committee  of  which  Moreton,  by  amongst    others    Lord   Mansfield, 

the  title  of  Recorder  of  London,  Lord    Camden,    Foster,    Denison, 

wasa  member.     He  had,  therefore,  Willes,  Wilmot,  Yates,  and  Aston. 

an  opportunity  of  hearing  the  dis-  So  that  the  practice  which  prevailed 

cussions    in    the  Committee,  and  in  the  time  of  Adair,  Serjt.  has  the 

of  fully  understanding  the  design-  presumption  of   considerable   au- 

and  scope  of  the  act,  and  so  of  es-  thority  in  its  favour. 

tablishing,   in  the  practice  at  the  (§•)  2  East.  P.  C.  c.  16.  s.  144.  p. 

Old  Bailey,  that  construction  of  the  752. 

act  which  he  knew  to  be  most  con-  (h)  Anle,   1352. 

sonant  to  the  intention  of  the  legis-  (t)  2  East.  P.  C.  c.  1G.  s.  144.  p. 

lalure.  Andduring  the  interval  be-  752. 

tween  the  passing  of  the  act,  and  the  (J)  Id,  Ibid, 

appointment  of  Adair,  Serjt.  many 
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the  legislature  should  be  received  with  some  qualification; 
for  in  truth  it  would  seem  that  the  legislature  hud  some 
doubts  upon  the  point  when  they  extended  the  provisions  of 
that  act  expressly  to  pewter  pots;  which  would  not  have 
been  necessary  if  they  had  clearly  thought  that  the  general 
term  pewter,  which  is  also  contained  in  that  statute,  would 
embrace  the  manufactured  articles  pewter  pots. 

It  seems,  however,  that  at  the  present  day  metals,  though   Dolphin's 
in  a  manufactured  state,  are  deemed  to  be  within  the  statute.  Manufactur- 

A  case  occurred  at  a  late  quarter  sessions  for  the  county  ed  articles  df 

^  -ill      ')rass»  &c.  be- 

of  Stafford,  in  which  the  subject  underwent  considerable  coming  !;rok- 

discussion.    The  prisoner  was  indicted  for  unlawfully  receiv-  ?a  a'^er  they 
r  J  nave  been,  ma- 

ing  a  quantity  of  brass  and  copper,  knowing  it  to  have  been  nufactured, 

stolen,  and  unlawfully  come  by,  against  the  form  of  the  sta-  ^^09     e 

tute,  &c.     It  appeared  in  evidence  that  the  articles  received  Geo. II. c. SO. 

by  the  prisoner  were  brass  and  copper  sockets,  which  form  ajSOi  tj,at 

part  of  the  moveable  machinery  used  in  spinning  cotton,  and  at  the  pre- 
r  J  ii-  sent  time 

are  from  time  to  time  detached  from  the  fixed  machinery,  manufactured 

and  carried  from  place  to  place,  for  the  purpose  of  discharg-  Jjjjjj^* 
ingthe  cotton  twist  originally  wound  thereon.     At  the  time  whether brok- 
of  their  being  stolen,  part  of  them  were  broken  into  pieces;  en^areViinm 
the  rest  were  whole  in  the  state  in  which  they  had  been  ma-  the  statute, 
nufactured.     With  respect  to  the  latter,  the  evidence  was 
rejected,  on  the  ground  that  the  statute  had  uniformly  been 
construed    to  extend  to  articles  of  the  description  therein 
mentioned,  in  their  common  or   unmanufactured  state,  as 
iron  and  lead  in  pigs  or  sheets,  bars  of  brass  and  copper, 
&c.  and  not  to  wrought  or  manufactured  articles.     But  the 
evidence  was  admitted  as  to  the  broken  sockets,  they  being 
considered  as  mere  pieces  of  brass  and  copper,  to  which  no 
appropriate  name  could  be  given;   and  the  prisoner,  upon 
that  evidence,  was  found  guilty.     It  was  contended,  on  behalf 
of  the  prisoner,  that  the  statute  did  not  apply  to  these  broken 
pieces  of  metal ;  and  it  was  strongly  urged,  that  it  would  b© 
an  extraordinary  construction  to  suppose  that  the  legislature 
should  have  protected,  by  a  statute  so  highly  penal,  articles 
damaged  and  broken,   and  consequently   of  small   value. 
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The  learned  chairman  (A)  said,  that  whatever  his  own 
opinion  might  be,  he  considered  it  his  duty  to  reserve 
the  point  for  the  opinion  of  the  Judges  of  Assize:  and 
at  the  succeeding-  quarter  sessions,  he  stated  that  several 
of  the  Judges  had  very  kindly  permitted  him  to  confer 
with  them  upon  the  question  in  this  case,  whether  the 
broken  sockets,  by  the  circumstance  of  their  becoming1 
broken,  after  they  had  been  manufactured,  lost  the  cha- 
racter of  manufactured  articles,  so  as  to  fall  within  the 
statute:  and  that  those  learned  Judges  clearly  thought 
the  conviction  right.  And  he  turther  stated,  that  they 
were  al^o  of  opinion  that  manufactured  articles  of  brass, 
&c.  whether  broken  or  unbroken,  were  within  the  sta- 
tute. (/)  And  in  a  subsequent  case  the  same  doctrine  was 
acted  upon  by  a  learned  Judge,  in  respect  of  articles 
which  had  become  broken,  after  having  been  manufac- 
tured, (in) 

Where  an  of-        ]n  a  case  where  the  prisoner  had  been  convicted  at  a  quar- 

fender  is  con-  .  .  . 

victedofre-     ter  sessions,  on  an  indictment,  charging  him   with  a  misde- 

cen  in«;  stolen   meanor  jn  receiving  stolen  iron  of  a  value  under  one  shilling, 

iron  under  the  .  ... 

value  ofa         knowing  it  to  be  stolen,  and  had  received  judgment  of  im- 

shilling,  it        prisonment  for  a  year  ;  after  which  the  record  was  removed 

seems  that    ,  J 

judgment  of  by    writ   of  error   into   the  Court  of  King's  Bench;    that 

tionnmsUie  court?  without  giving  a  direct  opinion  on  the  subject,  inti- 

given  under  mated  great  doubt,  whether,  as  the  general  act  of  the  22 

30  '  '  Geo.   II,  c.   58.    expressly  excepts  iron,  any  other  judg- 


(fr)  George  Chetwynd,  Esq.  1S08,  in  which  Dallas,    C.    J.    is 

(0  Dolphin's  case,  Staffordshire,  stated  to  have  said,  "  A  douht  arose 

Mich. Quart  Sess.  1816,  and  Epiph.  "  on  the  construction  of  this  act, 

Quart.  Sess.  1817    MS.  "whether  wrought  articles    were 

<m)  Rex  v.  Wilson  and  wife,  cor.  "within  it,  or  whether  it  was  not 

Burrough,    J.    Stafford    Lent  Ass.  "  confined    to    geods    in    an  un- 

1817.  MS.      On  this  occasion  Mr.  "  wrought  slate:  but  we  are  clear 

Manley.  antic,  cur.  cited  from  the  "  that  the  act  extends  to  wrought 

MS.  of  Mr.  Serjt.  Manley  a  note  of  "  goods,  and  to    all    goods    men- 

a  case  of  Rex  v.  Metcalfe,  on  the  "  tioncd  in  it,  whether  manufat- 


Chcster  circuit  at  Mold,  Sept.  10th,      "  tured  or  not. 
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ment  could  be  passed  than  that  of  transportation,  directed 
by  the  statute  29  Geo.  II.  c.  30:  and  upon  this  doubt  the 
counsel  for  the  prisoner  waived  any  further  prosecution  of 
the  writ  of  error,  (n) 

The  misdemeanors  created  by  the  statute  29  Geo.  II.  Astothemis- 
c.  30.,  and  made  punishable  by  summary  proceedings,  may  pU'^Xbie  by 
be  briefly  noticed.  The  second  section  enacts,  that  a  justice  summary  pro- 
of the  peace,  upon  complaint  on  oath  that  there  is  cause  to  der  29GeoUli. 

suspect  that  stolen  lead,  iron,  &c.  is  concealed  in  any  place,  c.  30.  Having 
,  ,         ,  ,  ii-ii  possession  of 

may,  by  warrant,  cause  the  place  to  be  searched  in  the  day-  lead,  iron,  &c. 

time;  and,  if  any  lead,  iron,  &c,  suspected  to  be  stolen,  be  suspected  to 

.  r  .  be  stolen,  and 

found   therein,  cause  the  same  and  the  person  in    whose  not  account- 

place  it  shall  be  found,  to  be  brought  before  any  two  jus-  V'&, rp  ,' 

tices;  and  if  such  person  shall  not  give  an  account,  to  the  ingtoappre- 

satisfaction  of  such  justices,  how  he  came  by  the  same,  or  who  oftlrto 

shall  not,  within  a  convenient  time,  to  be  set  by  the  justices,  sell  or  pawn 

i  n  ii  "liiii     lead, iron,  <&c. 

produce  the  party  trom  whom  he  received  such  stolen  lead,  suspected  to 

iron,  &c.  such  person  so  offending  shall  be  adjudged  guilty  bestoleu. 
of  a  misdemeanor.  The  third  section  enacts,  that  every 
constable,  &c,  and  every  watchman,  while  on  duty,  may 
apprehend  persons  reasonably  suspected  of  having,  or  con- 
veying, after  sun-setting  and  before  sun-rising,  any  lead, 
iron,  &c,  suspected  to  be  stolen,  or  unlawfully  come  by; 
and  carry  the  same  and  the  persons  before  two  justices ;  and 
if  the  persons  apprehended  shall  not  produce  the  party  from 
whom  they  received  the  same,  or  some  witness,  to  depose  on 
oath  as  to  the  sale  or  delivery  of  the  same,  or  shall  not  give 
an  account  to  the  satisfaction  of  the  justices  how  the  same 
was  come  by;  then  that  such  persons,  so  apprehended,  shall 
be  adjudged  guilty  of  a  misdemeanor.  The  statute  then 
provides  for  the  disposal  of  the  lead,  iron,  &c,  seised,  where 
the  persons  having  possession  of  it  are  convicted  of  either 
of  these  misdemeanors,  (o)  And  then  the  fifth  section 
creates  another  misdemeanor:  it  enacts  that  every  person  to 
whom  any  lead,  iron,  &c,  shall  be  brought  and  offered  to  be 

(»)  Rex  v.  Stott,Hil.S9  Geo.  III.  (a)  S.  4, 

-2  East.  P.  C.  c.  16.  s.  144.  p.  753. 
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sold,  pawned,  or  delivered,  shall  (there  being  reasonable 
cause  to  suspect  that  such  lead,  iron,  &c,  was  stolen,  or 
unlawfully  come  by)  apprehend  and  carry  before  a  justice 
(having  it  in  his  or  her  power  so  to  do)  the  persons  bringing 
or  offering  the  same,  together  with  the  lead,  iron,  &c. ;  and 
that  such  persons  60  apprehended  shall  be  dealt  with,  and 
such  lead,  iron,  &c,  shall  be  deposited  and  disposed  of  as  if 
they  had  been  apprehended  by  a  constable,  &c,  or  watch- 
man, as  before-mentioned :  and  that  if  it  shall  appear  upon 
the  oath  of  any  person  (notwithstanding  such  person  were 
concerned  in  the  stealing,  if  corroborated  by  circumstances), 
to  the  satisfaction  of  two  justices  for  the  county,  &c,  where 
the  same  shall  be  so  bi  ought  or  offered  as  aforesaid,  that 
there  was  reasonable  cause  to  suspect  such  lead,  iron,  &c, 
was  stolen,  or  unlawfully  come  by,  and  that  the  person  to 
whom  the  same  was  brought  or  offered  did  not  (having  the 
power)  apprehend,  &c>  as  aforesaid,  the  persons  who 
brought  or  offered  the  same,  then  the  person  to  whom  such 
lead,  iron,  &c.  was  so  brought  or  offered,  shall  be  adjudged 
guilty  of  a  misdemeanor. 

• 

Punishments        The  punishments  for  the  two  first  misdemeanors,  created 
offences.  by  the  second  and  third  sections  of  the  statute,  are,  for  the 

first  offence,  a  forfeiture  of  forty  shillings ;  for  the  second 
offence,  the  sum  of  four  pounds;  and  for  every  subsequent 
offence,  the  sum  of  six  pounds.  And  the  punishments  for 
the  misdemeanor  mentioned  in  the  fifth  section  of  the  statute, 
are,  for  the  first  offence,  a  forfeiture  of  twenly  shillings;  for 
the  second  offence,  forty  shillings;  and  for  every  subsequent 
offence,  four  pounds.  And  these  forfeitures  are  to  be  levied 
by  distress,  sale,  &c,  of  the  offender's  goods;  and  if  no  suf- 
ficient distress,  the  justices  may  commit  the  offender  for  the 
space  of  one  month  for  the  first  offence  ;  for  two  months  for 
the  second  offence,  and,  for  every  subsequent  offence,  until 
such  offender  shall  be  discharged  by  order  of  the  general  or 
quarter  sessions,  (p) 

(J»)  s. «. 
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The  statute  then  gives  a  form  of  conviction,  and  requires  Convictions 
that  convictions  shall  be  certified  to  the  quarter-sessions;  (q)  to th^ouart    • 
and  also  contains  provision  for  pardoning  persons  who  have  sessions. 
stolen   lead,  &c,  and  shall  give  information  against  re- 
ceivers, (r) 

The  last  section  of  the   statute  provides   that  nothing  Offenders  pu- 

therein  contained  shall  extend  to  repeal  anv  former  law  uished  by  *ni* 

r  J  act  not  to  be 

then  in  being  for  the  punishment  ot  such  offenders ;  and  agaiu  punish- 
that  such  offenders,  after  having  been  punished  by  this  act,  fy^^. 
shall  not,  for  the  same  offence,  be  afterwards  punished  by 
any  such  former  law.  (s) 

(<?)S.T.  (,)  s.  11. 

(r)  S.  8,  9. 


. 
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CHAPTER  THE  TWENTY-SIXTH. 


Of  Cheats,  Frauds,  False  Tokens,  and  False  Pretences. 


H  HERE  the  possession  of  goods  is  obtained,  in  the  first 
instance,  without  fraud,  upon  a  contract  or  trust,  a  subse- 
quent dishonest  conversion  of  them,  while  the  privity  of 
contract  continues  undetermined,  will  be  only  a  breach  of 
trust  or  civil  injury,  and  not  the  subject  of  a  criminal  prose- 
cution, (a)  But  where  the  part)  obtaining  the  goods  has 
recourse  to  fraudulent  means  in  the  first  instance,  and 
thereby  succeeds  to  the  extent  of  inducing  the  owner  not 
only  to  deliver  the  possession  of  the  goods  to  him,  but  ab- 
solutely to  part  with  the  property  in  them,  though  such  a 
taking  will  not,  as  we  have  seen,  be  considered  as  felonious 
and  amounting  to  larceny  ;  (b)  yet  if  effected  by  means  of  a 
false  token,  or  a  false  pretence,  it  will  come  within  the  provi- 
sions of  certain  statutes,  and  be  punishable  as  a  misdemeanor. 
Besides  the  statutes  also  which  relate  to  such  offences,  the 
common  law  provides  for  the  punishment  of  many  of  those 
cheats  and  frauds  which  may  affect  the  public  welfare.  It 
has  bten  holden  that,  in  order  to  constitute  a  cheat  properly 
so  called,  there  must  be  a  prejudice  received,  both  at  com- 
mon law  and  under  the  statutes  of  33  Hen.  VIII.  c.  1.  and 
SO  Geo.  II.  c.  21.  (c) 

(a)  S  Inst.    107.     2  East.  P.  C.      bate  in  Pear's  case,  2  East.  P.  C.  c. 
c.   16.  s.  113.  p.  693.     Ibid.  c.   18.       16.  s.  1 12.  p.  689, note  (a). 

s.  l.p.  816.  Jnle,  1088,  1089.  (c)  Ward's  case,  13  Geo.  I.     2 

(b)  Ante  1054  to  1067.     And  see      Lord  Ray m.  1461.     2  Str.  747.     2 
the  opinion  of  Eyre,  B.  on  the  de-      East.  P.  C.  c.  19.  s.  7.  p.  860,  881. 
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In  treating  of  these  offences  we  may  consider;  I.  Of 
cheats  and  frauds  punishable  at  common  law.  II.  Of  cheats 
and  frauds  by  means  of  false  tokens,  and  false  pretences, 
within  the  statutes  33  Hen.  VIII.  c.  1.  and  SO  Geo.  II.. 
c.  24.  extended  by  52  Geo.  III.  c.  64 :  and,  III.  Of  cheats 
and  frauds  punishable  by  other  statutes. 


SECTION  I. 


©F    CHEATS    AND    FRAUDS,  PUNISHABLE    AT    COMMON    LAW. 

Those  cheats  which  are  levelled  against  the  public  justice  Cheats  against 
of  the  kingdom  are  indictable  at  common  law.  (d)  Judicial 
acts  done  without  authority,  in  the  name  of  another,  are 
cheats  of  this  description;  but  as  they  are  generally  at- 
tended by  a  false  perso7ialing  of  some  one,  they  will  come 
under  consideration  in  a  subsequent  chapter,  (e)  It  may 
briefly  be  mentioned  in  this  place,  that  with  respect  to  a  pre- 
cedent of  an  indictment  against  a  married  woman,  for  pre- 
tending to  be  a  widow,  and  as  such  executing  a  bail  bond  to 
the  sheriff  for  one  arrested  on  a  bailable  writ,  it  is  observed, 
that  perhaps  this  was  considered  as  a  fraud  upon  a  public 
officer,  in  the  course  of  justice,  (f)  And  another  case  should 
be  noticed,  where,  upon  an  application  to  the  Court  of 
King's  Bench  to  discharge  a  defendant  who  had  been 
holden  to  bail  under  a  Judge's  order,  made  upon  an  affida- 
vit of  debt  sworn  before  a  magistrate  at  Paris,  the  court 
desired  that  the  counsel  would  speak  upon  the  point,  how  far 
the  making,  or  knowingly  using  such  an  affidavit,  if  false, 
was  punishable,  (g)    And  after  argument  Lord   Ellenbo- 

(j&)  2  East.  P.  C.  c.  18.  s.  4.  p.  Circ.  Comp.  78. 

S21.  (g)  The  authorities  referred  to 

(c)  Post.  Chap.  xxxt.  for  the  purpose  of  shewing  that  it 

(/)  2   East.  P.  C.  c.  18.  s.  4.  p.  was  punishable  were  2  Hawk.  P.  C. 

821.  citing  Rex  v.  Blackburn,  M.  c.  22.  s.  1,  38,  and  39.,  (which  cites 

36  Car.  II.  Trem.  P.  C.  101.  Cro.  Waterer   v.    Freeman,  Hob.    205, 
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rough,  C  J.  said,  that  he  had  not  the  least  doubt  that  any 
person  making  use  of  a  false  instrument,  in  order  to  pervert 
the  course  of  justice,  was  guilty  of  an  offence  punishable  by 
indictment.  (//)  In  a  former  case  it  had  been  holden,  that  a 
person  w  ho,  being  committed  to  gaol  under  an  attachment 
for  a  contempt  in  a  civil  cause,  counterfeited  a  pretended 
discharge,  as  from  his  creditor,  to  the  sheriff  and  gaoler,  un- 
der which  he  obtained  his  discharge  from  gaol,  was  guilty  of 
a  cheat  and  misdemeanor  at  common  law,  in  thus  effecting 
an  interruption  to  public  justice  ;  although,  the  attachment 
not  being  for  non-payment  of  money,  the  order  was  in 
itself  a  mere  nullity,  and  no  warrant  to  the  sheriff  for  the 
discharge.  (/) 

Frauds  affect-       Those  frauds  which  affect  the  crown  and  the  public  at 

ad  ubSc""1  *ar§e>  are  a*so  c'ear^J  tne  subject  of  indictment,  though  they 
may  ajise  in  the  course  of  some  particular  transaction  or 
contract  with  private  individuals. 


Selling  un- 
wholesome 

provisions. 


Amongst  offences  of  this  description,  is  the  selling  of  un- 
wholesome  provisions,  (k)  And  it  is  said,  more  largely,  that 
the  giving  of  any  person  unwholesome  victuals,  not  fit 
for  man  to  eat,  lucri  causa,  or  from  malice  and  deceit,  is  un- 
doubtedly, in  itself,  an  indictable  offence.  (0 


Treevc's  case. 
Supplying 
prisoners  of 
war,  with  un- 
wholesome 


A  case  is  reported,  where  the  indictment  against  the  defend- 
ant was,  that  he  knowingly,  wilfully,  deceitfully,  and  mali- 
ciously did  provide,    furnish,  and  deliver  to  and  for  eight 


266.)  Worsley  v.  Harrison,  Dy. 
249,  a.  pi.  84.  Rex  v.  Mawby,  6T. 
R.  619,  635.  Rex  v.  Cropley,  7  T.R. 
315,  and  2  East.  P.  C.  821,  which 
cites  the  authorities  mentioned, 
ante,  note  (/). 

(ft)  Omcaly  v.  Newell,  8  East. 
364.  And  his  lordship  said,  that  the 
case  of  the  King  v  Mawby,  (ante, 
notcg-,)  went  the  whole  length  of 
the  proposition. 


(0  Fawcetf  s  case,  York  Spr.  Ass. 
1793.  and  East.  T.  17  93.  2  East,. 
P.  C.  c.  19.  s.  7.  p.  862.  and  s.  45. 
p.  952.  See  the  case  cited  more  at 
large,  Post.  Chap,  xxvii.  S.  ?. 
upon  the  point  of  the  offence  being 
indictable  as  a  forgery. 

(k)  4  Black.  Com.  162. 

(/)  2  East.  P.  C.  c.  18.  s.  4. 
p.  822. 
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hundred  French  prisoners  of  war,  whose  names  were  unknown,  food,  not  fit 

and  there  being  under  the  protection  of  the  king,  confined  in  ,,,'j,,   l;j,J     / 

a  certain  hospital,  called  Eastwood  hospital,  in  the  parish  and   f°  '•   an  iu- 
„         ,.  ,  .  .  •      r>       i         i       i  i     dictableof- 

county,etc,  divers  large  quantities,  to  wit,  five  hundred  pounds  fence. 

weight  of  bread,  to  be  eaten  as  food,  by  the  said  French  pri- 
soners of  war,  such  bread  being  then  and  there  made  and 
baked  in  an  unwholesome  and  insufficient  manner,  and  then 
and  there  being  made  of,  and  containing  dirt,  filth,  and  other 
pernicious  and  unwholesome  materials  and  ingredients,  not 
fit  to  be  eaten  by  man;  and  the  said  defendant  then  and 
there  well  knowing  the  said  bread  to  be  baked  in  an  un- 
wholesome and  insufficient  manner,  and  to  be  made  of,  and 
to  contain  dirt,  filth,  and  other  pernicious,  and  unwholesome 
materials,  and  ingredients,  not  fit  to  be  eaten  as  aforesaid; 
whereby  the  said  prisoners  of  war  did  then  and  there  eat  of 
the  said  bread,  and  thereby  then  and  there  became  distem- 
pered in  their  bodies,  and  injured  and  endangered  in  their 
healths;  to  the  great  damage  of  the  French  prisoners,  to  the 
great  discredit  of  our  said  lord  the  king,  to  the  evil  example, 
&c.  and  against  the  peace,  &c.  (m)  And  the  defendant  hav- 
ing been  convicted,  it  was  objected,  in  arrest  of  judgment, 
that  the  offence  as  laid  was  not  indictable;  as  it  did  not  ap- 
pear that  what  was  done  was  in  breach  of  any  contract  with 
the  public,  or  of  any  moral  or  civil  duty;  and  the  judgment 
was  respited  to  take  the  opinion  of  the  Judges  upon  the 
poini;  »vhen  they  all  held  the  conviction  right.  («)'  In  this 
case,  the  defendant  was  a  contractor  with  government,  for 
the  supplying  of  provisions  to  some  of  the  French  prisoners, 
then  in  this  country :  but  the  indictment  did  not  state  this 
fact;  and  it  is  observed,  that  it  was  not  material  to  state  it 
otherwise,  than  as  matter  of  aggravation,  if  such  a  case 
wanted  any;  as  there  could  be  no  doubt  of  the  offence 
being  in  itself  the  subject  of  indictment,  upon  the  principles 
already  mentioned,  (o) 

(m)    There    were    eight    other  (n)  Treeve's  case,  1796.    2  East, 

counts  in  the  indictment,  charging  P.  C.  c.  18.  s.  4.  p.  821. 

the  offence  to  have  been  done  at  dif-  (o)   2    East.   P.   C.  c.    IS.  s.  4. 

ferer.t  times  and  indifferent  prisons.  Ante  1362. 
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Dixon's  case.         In  a  more  recent  case  the  indictment  charged  the  defend- 
Ilnlden  to  be  .     ,  ...  .    .        .      ,,  ,      .1.,  i  . 

an  indictable    ant5  a  baker,  With  supplying  to  the  royal  military  asylum  at 

offence  for  a     Chelsea,  as  and  Cor  good  wholesome  household  loaves,  divers 
baker  to  sell      ,  .  .  .  .  ,.  P    c        , 

bread  con-       loaves  mixed  with  certain  noxious  ingredients,  not  lit  tor  the 

laming  alum    f00j  0c  man     wnjch  j,e  well  knew  so  to  be  at  the  time  he  so 

in  a  shape  . 

which  renders  supplied  them.     It  appeared  in  evidence  that  many  of  the 

I  noxious,  al-   ]oaves  delivered  by  the  defendant  at  the  military  asylum  on 
though  he  J  . 

gave  direc-       a  particular  day,  were  strongly  impregnated  with  alum,  and 

servants  to        *na*  tnere  were  found  in  them  several  pieces  of  alum  in  its 

mix  it  up  in  a  crystalline   form  as   large  as  horse-beans:  the  tendency  of 
manner  which      ,         ,     .    .  ,,      ,       ,,,  ,  ,  ,  ,    .     ow 

would  have      alum  to  injure  the  health  was  also  proved:  and  a  statute  61 

rendered  it       Geo.  III.  c.  98.  s.  21.  referred  to,  by  which  the  use  of  alum, 
harmless.  .  .,      .         ,  ,  ,-v 

in  the  making  ot  bread  is  prohibited  under  a  penalty.     Dn 

the  part  of  the  defendant  it  was  proved  that  though  he  per- 
mitted alum  to  be  used  to  assist  the  operation  of  the  yeast, 
and  to  make  the  loaves  look  white  ;  yet,  that  very  great  care 
was  employed  in  the  use  of  it;  that  it  was  first  dissolved, 
and  then  used  in  such  small  quantities,  and  so  equally  dis- 
tributed, as  not  to  be  capable  of  occasioning  injury;  and 
that  if,  on  any  particular  occasion,  the  loaves  delivered  at 
this  asylum  had  alum  put  into  them  in  a  different  manner, 
it  was  quite  contrary  to  the  directions  and  intentions,  and 
wholly  without  the  knowledge  or  privity  of  the  defendant. 
And  it  was  contended  that  these  facts  completely  negatived 
the  averment  in  the  indictment,  that  the  defendant,  at  the 
time  these  loaves  were  delivered,  well  knew  that  they  were 
not  wholesome,  and  that  they  were  unfit  for  the  food  of 
man:  and  it  was  urged  that  the  defendant  could  not  be 
criminally  responsible  for  the  acts  of  his  servants.  But  by 
.Lord  Ellenborough,  C.  J.  "  Whoever  introduces  a  sub- 
"  stance  into  bread,  which  may  be  injurious  to  the  health  of 
"  those  who  consume  it,  is  indictable,  if  the  substance  be 
*'  found  in  the  bread  in  that  injurious  form,  although,  if 
"  equally  spread  over  the  mass,  it  would  have  done  no  harm. 
u  If  a  baker  will  introduce  such  a  substance  into  his  bread,  he 
"  must  do  it  at  his  own  hazard,  and  he  must  take  especial 
66  care  that  the  benefit  he  proposes  to  himself,  does  not  pro- 
"  duce  mischief  to  others.     He  is  engaged  in  an  illegal  act. 
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"  and  he  must  abide  the  consequences.  The  statute  £7 
"  Geo.  Til.  c.  98.  shews  the  judgment  of  the  legislature  with 
"  regard  to  alum,  and  a  medical  gentleman  has  given  evi- 
"  deuce  as  to  its  deleterious  effects.  If  taken  in  very  minute 
"  quantities  it  is  innoxious.  The  same  may  be  said  of calo- 
"  mel,  and  even  of  arsenic.  But  would  not  a  baker  be  an- 
il  swerable  for  selling;  bread  having  these  substances  mixed 
il  with  it  in  a  dangerous  form,  although  he  intended  they 
"  should  be  so  equally  subdivided  over  the  whole  mass  which 
"  he  baked  at  one  time,  that  no  harm  could  follow  ?  If  the 
"  defendant  was  cognizant  of  the  manner  in  which  his  busi- 
"  ness  was  carried  on,  and  knew  that  alum  was  at  all  used 
"  in  the  making  of  the  loaves  sent  to  the  military  asylum, 
"  which  are  proved  to  have  contained  it  to  a  very  danger- 
(i  ous  degree,  he  is  guilty  of  this  indictment."  And  the  de- 
fendant was  accordingly  convicted,  (p)  The  point  was  af- 
terwards brought  under  the  consideration  of  the  Court  of 
King's  Bench,  who  concurred  in  the  direction  of  Lord  El- 
lenborough  given  at  the  trial  ;  and  Lord  Ellenborough 
said,  "  He  who  deals  in  a  perilous  article  must  be  wary  how 
"  he  deals;  otherwise,  if  he  observe  not  proper  caution,  he 
"  will  be  responsible."  (q) 

A  case  is  reported  where  the  Court  of  King's  Bench  held  Mala  praxis 
that  the  mala  praxis  of  a  physician  is  a  great  misdemeanor 

(p)  Rex  v.  Dixon,  cor.  Lord  El-  the  last  point  Lord  Ellenborough, 

lenborough,  C.  J.,  Guildhall,  1814,  C.J.  said  that  it  was  an  universal 

4  Carapb.  12.     See  precedents  for  principle,  that  when  a  man  is  charg- 

*imilar  offences,  2  Chit.  Crim.  L.  ed  with  doing  an  act,  of  which  the 

556.  et  sequ.     2  Stark.  Crim.  Plead.  probable  consequence  may  be  high- 

656.  Iy  injurious,  the  intention  is  an  in- 

(g)Rex  v.  Dixon,  3M.  and  S.  11.  ference  of  law  resulting  from  doing 
And  some  exceptions  to  the  indict-  the  act;  and  that  in  this  case  it  was 
ment,  taken  in  arrest  of  judgment,  alleged  that  the  defendant  deliver- 
were  overruled  ;  and  the  court  held  ed  the  loaves  for  the  use  and  sup- 
that  the  indictment  was  sufficiently  ply  of  the  children,  which  could 
certain  without  shewing  what  the  only  mean  for  the  children  to  eat; 
noxious  materials  were,  or  stating  for  otherwise  they  would  not  be  for 
that  the  defendant  intended  to  in-  their  use  and  supply.  And  see  Rex 
jure  the  children's  health.    Upon  v.  Bower,  post  1369,  uote(n»). 

4  S.2 
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and  offence  at  common  law  (whether  it  be  for  curiosity  and 
experiment,  or  by  neglect,)  because  it  breaks  the  trust  which 
the  party  has  placed  in  the  physician,  and  tends  directly  to 
his  destruction,  (r) 

Rendering  In  SOme  cases  the  rendering  false  accounts  and  other  frauds 

and  other         practised  by  persons  in  official  situations,  have  been  deemed 

frauds  by  per-   offences  so  affecting  the  public  as  to  be  indictable.     Thus, 

sons  in  official  . 

situations.        where  two  persons  were  indicted  for  enabling  persons  to  pass 

their  accounts  with  the  pay  office  in  such  a  way  as  to  enable 
them  to  defraud  the  government ;  and  it  was  objected  that 
it  was  only  a  private  matter  of  account,  and  not  indictable; 
the  court  held  otherwise,  as  it  related  to  the  public  revenue. (5) 
And  instances  appear  in  the  books  of  indictments  against 
overseers  of  the  poor  for  refusing  to  account,  (0  and  for 
rendering  false  accounts,  (u)     And  a  precedent  is  given  of 
an  indictment  against  a  surveyor  of  the  highways  for  con- 
verting to  his  own  use  gravel  which  had  been  dug  at  the  ex- 
pence  of  the  inhabitants  of  the  parish,  and  also  for  em- 
ploying for  his  own  private  gain  and  emolument  the  labour- 
ers and  teams  of  the  parishioners,  which  he  ought  to  have 
employed  in  repairing  the  highways,  (sc)     A  case   is   also 
mentioned  of  an  application  to  the  Court  of  King's  Bench 
for  an  information  against  the  minister  and  churchwardens 
of  a  parish,  who  had  spent  the  larger  part  of  a  sum  of  money, 
collected  by  a  brief  for  certain  sufferers  by  fire,  at  tavern 
entertainment?,   and  then  returned,  upon  the  buck  of  the 
brief,   that  the   smaller  sum  only  was  collected;   and  the 
court,  though  they  refused  the  information,  yet  referred  the 
prosecutors  to   the  ordinary  remedy  by  indictment,  (y)     A 
fraud  committed  by  a  parish  officer,  in  procuring  the  mar- 

(r)  Dr.  Gi-oenvcll's  case,  1697,  1  (u)  Rex    v.    Ma f tin,  2  Campb. 

Ld.  Raym.213.  209.     3  Chit.  Crim.  L.  701.     2N0I. 

(*)  Rexu.  Bembridge  and  Powell,  (2d  ed.)  230.  note  (4.)  Jnle  218. 

cited  6  East.  136,  ar.ie  219,  220.  (*)  3 Chit.  Crim.  L. 666. etsequ. 

22  St.  Tri.  (by  Howell)  p.  I.  (#)  Rex  y.  The  Minister,  &c.  of 

(0  Rex  v.  Commings  and  ano-  St.  Bololjih,  I  Black.  Rep.  443. 
rher,  5  Mod.  179.     lEott.332. 
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riage  of  a  pauper,  so  as  to  throw  the  burden  of  maintaining 
such  pauper  on  another  parish,  may  also,  as  we  have  seen, 
be  an  indictable  offence.  z)  And  several  precedents  are 
given  of  indictments  for  misdemeanors  in  procuring  sick  and 
impotent  persons,  standing-  in  need  of  immediate  relief,  to  be 
conveyed  into  parishes  where  they  had  no  settlements,  and 
in  which  they  shortly  afterwards  died,  thereby  causing  great 
expence  to  the  inhabitants  of  such  parishes,  (a) 

Tt  is  said  to  have  been  resolved  by  all  the  Judges  that  False  news, 
writers  of  false  news  are  indictable  and  punishable:    and 
that  probably  at  this  day  the  fabrication  of  news,  likely  to 
produce   any   public   detriment,    would    be   considered  as 
criminal,  (b) 

Where  an  indictment  charged  that  the  defendant,  being  Fraud  in  an 

an  apprentice,  and  fraudulently  intending  to  obtain  money  apprentice 
.  «  •  i         i   /•       j i  "t     i  •  listing  as  a 

irom  the  paymaster  or  a  regiment,  and  to  aerraud  the  king,  soldier,  and 

&c,  procured  himself  to  be  enlisted  as  a  soldier,  without  the  p|)tail!inS  the 
' r  7  |ung  s  bounty. 

consent  of  his  master,  by  means  whereof  he  fraudulently  ob- 
tained from  the  paymaster  divers  sums  of  money,  well 
knowing  himself  to  be,  without  the  consent  of  his  master, 
disqualified  from  serving  as  a  soldier,  to  the  great  deceit, 
fraud,  &c,  of  the  king,  &c,  it  appears  to  have  been  admitted 
that  this  was  an  offence  at  common  law.  But  the  conviction 
was  holden  bad,  on  the  ground  that  the  necessary  proof  of 
the  indenture  of  apprenticeship  had  not  been  given  at  the 
trial,  there  being  two  subscribing  witnesses  to  the  indenture, 
and  neither  of  them  having  been  produced,  (c)  The  offence 
is  now  made  punishable  by  a  provision  of  the  mutiny  acts, 
which  will  be  mentioned  in  the  third  section  of  this  Chapter. 

A  case  is  mentioned  where  a  person,  falsely  pretending  Falsely  pre* 

(z)  Ante  216,    Rex  v.  Tarrant,      Hale's  Sura.  132,etperScrogg«,C.J., 
iBurr.2106.  Rex  v.  Harris,  at  Guildhall,  16S0. 

(a)  3  Chit.  Crim.  L.  693,  el  sequ.      7  St.  Tri.  (by  Howell)  929,  930. 

^  nil  see  ante  216,  217.  (c)  Jones's  case,  1777.     1  Leach, 

(b)  Starkie  on  Lib.  646.  citing      174.      2  East.  P.  C.  c.  18.  s.  4.  p. 
4  Read  S.  L.  Dig.  L.  L.23.    Et  vide      822. 


1368  Of  Cheats  and  Frauds  at  Common  Law.   [boor  iy4 


tending  a 
power  to  dis- 
charge sol- 
diers. 


Fraud  by 
maiming-  in 
order  to  have 
a  pretence  to 
beg,  &c. 


that  he  had  power  to  discharge  soldiers,  took  money  from 
a  soldier  to  discharge  him  ;  and  being  indicted  for  this  of- 
fence, the  court  held  the  indictment  to  be  good,  (d) 

A  curious  species  of  fraud  may  be  here  mentioned.  It  is 
laid  down  in  the  books  that,  by  the  common  law,  if  a  person 
maim  himself  in  order  to  have  a  more  specious  pretence  for 
asking  charity,  or  to  prevent  his  being  impressed  as  a  sailor, 
or  inlisted  as  a  soldier,  he  may  be  indicted,  and,  on  convic- 
tion, fined  and  imprisoned,  (e) 


Cheats  by  Besides  the  offences  which  have  been   here   mentioned, 

means  of  .  . 

false  weights     there  are  other  instances  of  cheats  clearly  affecting  the  public, 

r  measures.  ancj  therefore  indictable  ;  namely,  such  cheats  as  are  affected 
by  means  of  false  weights  or  measures,  which  are  considered 
as  instruments  or  tokens  purposely  calculated  for  deceit,  and 
by  which  the  public  in  general  may  be  imposed  upon  with- 
out any  imputation  of  folly  or  negligence.  And  this  reason- 
ing is  considered  as  applying  to  all  cases  where  any  species 
of  false  token  is  used  which  has  the  semblance  of  public 
authenticity :(/)  as  to  a  case  where  cloth  was  sold  with  theal- 
neager's  seal  counterfeited  thereon;  (g)  and  to  another  case 
where  a  general  seal  or  mark  of  the  trade  on  cloth  of  a  cer- 
tain description  and  quality,  was  deceitfully  counterfeited. (h) 
And  the  instances  mentioned  in  the  books  of  cheating  by 
means  of  false  dice,  &c.(?)  are  referred  to  the  same  principle. (/) 

If,  therefore,  a  person  selling  corn  should  measure  it  in  a 
bushel  short  of  the  statute  measure,  or  should  measure  it  in  a 


(d)  Serlestead's,  1  Latch.  '202. 

(«)  lHawk.P.C.c.  55.  Of  maim- 
ing, &>c.  s.  4.  1  Hals  412,  Co.  Lit. 
127  a.     Ante  842,  843. 

(/)2East.P.C  c.  18.  s.3.  p. 820. 

(^)Edwards,scase,Trein.PC.103. 

(fc)  Worrell's  case,  Id.  106.  As 
to  the  deceitful  making  of  linen 
cloth,  see  S  Burn.  Just.  Linen 
Cloth,  and  1  Eliz.  c.  12.  s.  1.  And  as 


to  the  deceitful  working  of  woollen 
cloth,  see  5  Burn.  Just.  Woollen 
Manufacture. 

(i)  Leesor's  case,  Cro.  Jac.  497. 
Maddock's  case,  2  Roll.  R.  107.  2 
Roll.  Ab.  78.  The  practice  is  now 
further  punishable  by  penalties  un- 
der the  statutes  16  Car.  II.  c.7,  and 
9  Anne,  c.  1 4.    See  ante  593  et  sequ. 

(J )  2  East.  P.  C.  c.  18.  s.  3.  p.  820. 
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fair  bushel,  but  put  something  into  the  bushel  to  help  to  fill  it 
up,  it  seems  that  he  might  be  indicted  for  the  cheat. (/.)  And 
a  precedent  is  given  of  an  indictment  against  a  baker,  who 
had  contracted  with  a  guardian  of  the  poor,  in  the  city  of 
Norwich,  to  supply  bread  for  the  use  of  the  poor,  for  deli- 
vering bread  deficient  in  weight.  (/)  And  though  the  know- 
ingly exposing  to  sale  and  selling  wrought  gold,  under  the 
sterling  alloy,  as  and  for  gold  of  the  true  standard  weight, 
was  holden  not  to  be  an  indictable  o Hence,  but  a  private  im- 
position only  in  a  common  person,  where  no  false  weight 
or  measure  was  used;  (m)  yet,  if  in  such  case  the  stamps  or 
marks,  required  by  statute  on  plate  of  a  certain  alloy,  had 
been  falsely  used,  it  should  seem  that  an  indictment  might 
have  been  sustained,  (n)  In  the  case  in  question  the  gold 
was  not  marked :  and  Aston,  J.,  in  giving  his  opinion,  said 
that  it  was  not  selling  by  false  measure,  but  only  selling  un- 
der the  standard ;  and  he  cited  a  case  in  which  it  had  been 
holden  that  selling  coals  under  measure  was  not  an  indict- 
able offence,  but  that  selling  them  by  false  measure  was.  (o) 
And  the  result  of  the  cases  upon  this  subject  appears  to  be 
that  if  a  man  sell  by  false  weights^  though  only  to  one  per- 
son, it  is  an  indictable  offence;  but  if  without  false  weights 


(k)  Per.  Cur.  in  Pinckney's  case,  That  it  would  be  indictable  in  a 

2  East.  P.  C.  c.  IS.  s.  3,  p.  820.     As  goldsmith  so  to  sell  gold  (under  the 

to  tbe  penalties  for  selling  or  buy-  stjtute)  see  2  East.  P.  C.  c.  18.  s.  3. 

ing  corn  otherwise  than  by  the  pro-  p.  820.  and  Cowp.  324. 
per  measure,  see  1  Burn.  Just. Corn.  («)  2  East.P.C.  c.  18.  s  S.p.820. 

(0  2  Chit.  Crim    L.  559.     As  to  note  (b).    And  see  1  East  P.  C.  c.  4. 

the  assize  of  bread,  &c.  see  1  Burn.  s.  34.  p   194.  where  it  is  said  that 

Just.  Ilread.  offenders  fraudulently  affixing  pub- 

(m)  Bex  v.  Bower,  Cowp.  323.  lie  and  authentic  .narks  on  goods 

In  this  case  the  sale  of  the  gold  was  of  a  value  inferior  to  such  ioken» 

by  a  servant  of  the  defendant-,  but  are  liable  to  suffer  at  common  law 

the  court  agreed  that  the  master  upon  an  indictment  for  a  cheat, 
was  responsible  for  the  act  of  his  (o)  The  case  cited  was  Bex  v. 

servant  done  in  the  course  of  his  Lewis.    And  the  learned  Juuge  also 

employment,  and  within  the  scope  cited  Bex  v.  Wheatley,    2  Burr, 

of  his  authority.     And  see   as  to  1125.  post.  1377.    See  also  Bex  V. 

this  point  Bex  v.  Dixon,  utile  1364.  Driffield,  Say.  146. 
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he  sell  to  many  persons  a  less  quantity  than  he  pretends  to 
do,  it  is  not  indictable.  (/>) 


But  cheats or         But  though  in  the  case?  which  have  been  thus  mentioned 

frauds  effect-  indictment  may,  and  in  most  of  them  clearly  is,  maintain- 

ed in  the  ■  7 

course  of  pri-  able  as  for  a  cheat  or  fraud  at  common  law,   on   the  ground 

t^between  that  they  consist  of  offences  which  affect,  or  may  affect  the 
individuals       public,  being  public  in  their  nature,  and  calculated  for  the 
different  con-   purposes  of  general  fraud  and  deceit;  yet,  other  cases,  con- 
sideration,       sisting  of  cheats  or  frauds  effected  in  the  course  of  private 
transactions  between  individuals,  fall  under  a  different  consi- 
deration.    This  distinction,  however,   does   not  appear  to 
have  been  at  all  times  properly  noticed:  and,   in  a  book  of 
great  authority,  cheats,  punishable  at  common  law,  are  de- 
fined as  "  deceitful  practices  in  defrauding  or  endeavouring 
"  to  defraud  another  of  his  known  right  by  means  of  some 
"  artful  device  contrary  to  the   plain   rules  of  common  ho- 
"nesty."(a)     But  this  definition   has   been  observed  upon 
as  not  sufficiently  distinct  or  accurate;  and  many  of  the  au- 
rnlessthry       thorities,   from  whence   it  seems  to  have  originated,  not  in- 
volving: considerations,  either  of  public  justice,  public  trade, 
conspiracy  or  o  »  •  •>  '  *  * 

forgery, which  or  public  policy,  have  been  said  to  be  founded  either  in  con- 
are  substan-  .  ^  i_-  1  *i  1  u  i      »■ 
tiveoffences.     spiracy   or   forgery,  which  are,  in  themselves,  substantive 

offences,  and  the  latter  of  which  was  usually,  when  successful, 

prosecuted  as  a  cheat,  before  the  various  modern  statutes. 

by  which  forgeries  are,  in  so  many  instances,  made  capital 

offences,  (r) 

(p)  PerBuller,  J.,  in  the  case  of  1461.     2  Str.  747.     2  East.  P.  C. 

Young   and  others.   3  T.  R,   104.  c.  19.   s.  7.    p.  S60,  8f>l.      It  was 

And  see  Rex  v.  Nicholson,  cited  in  there  shewn  to  be  immaterial  to  the 

Rcxv.Wheatley,  2Burr.  1130,  and  offence    of  forgery,    properly    so 

Rex  v.  Dunnaoe,    2  Burr.   1130.  called,    whether  any  person  were 

Rex  t>.  Driffield,  Say.  140.  prejudiced  or  not,    provided  any 

(q)  1  Hawk.  P.  C.  c.71.  s.  1.  might  have  been  prejudiced  :  but 

(r)2  East.  P.  C.  c.  1 8.  s  2.  el  sequ.  that  to  constitute  a  cheat,  proper- 

p.  817.  el  sequ.  The  distinction  be-  ly  so  called,  there  must  be  a  pre- 

t^een  forgery  and  the  general  class  judice  received   both  at  common 

of  cheats  was  well  settled  in  Ward's  law,    and    under   the  statutes  33 

case,  llil.  T.  13  G.  1.    2Ld.Raym.  H.  VIII.  c.  1.,  and  30  Geo.  II.  c.  84. 
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Thus  the  case  mentioned  where  the  suppression  of  a  will  Cases  of  cheats 
xvas  holden  to  be  indictable  as  a  cheat,  (r)  is  said  to  have  conspiracy 
been  probably  a  case  of  conspiracy  or  combination,  (s)  And 
the  same  explanation  is  given  (0  of  the  case  where  several 
persons  were  indicted  for  causing  an  illiterate  person  to  ex- 
ecute a  deed  to  his  prejudice,  by  reading-  it  over  to  him  in 
words  different  from  those  in  which  it  was  written  :  (u)  and 
also  of  the  case  of  a  person  who  was  convicted  upon  a  charge 
of  having  run  a  foot  race  fraudulently,  and  with  a  view  to 
cheat  a  third  person,  by  a  previous  understanding  with  the 
running  competitor  to  win.  (r) 

In  another  case  of  a  cheat  at  common  law,  which  has  un-  Macarty  and 

dergone  considerable  discussion,  the  indictment  charged  the  f orde£ 

3  °  bourgii  s  case. 

two   defendants,    Macarty   and    Fordenbourgh,    that   they  Cheateffected 
falsely  and  deceitfully  intending  to  defraud  one  Chowne  of  ^J*c<^u?!l 

^  *  o  riitv  \   wilt. r« 

divers  goods,   together  deceitfully  bargained  with  him  to  one  person 

barter,  sell,  and  exchange,  a  certain  quantity  of  pretended  De  a  mer- 

wine,  as  good  and  true  new  Portugal  wine,  of  him  the  said  chanMndthe 

other  ti 
Fordenbourgh,  for  a  certain  quantity  of  hats,  of  him  the  broker;  and, 

said  Chowne;  and,  upon  such  bartering,  &c.  the  said  For-  as  such  bar- 

r  °7  tered  uad  \\  ins 

denbourgh   pretended  to  be  a  merchant  of  London,  and  to  for  hats. 

trade  as  such  in  Portugal  wines,  when,  in  fact,  he  was  no 

such  merchant,  nor  traded  as  such  in  wines :  and  the  said 

Macarty,  on  such  bartering,  &c.  pretended  to  be  a  broker 

of  London,  when,  in  fact,  he   was  not :  and  that  Chowne, 

giving  credit  to  the  said  fictitious  assumptions,  personating, 

and  deceits,  did  barter,  sell,  and  exchange,  to  Fordenbourgh, 

and  did  deliver  to  Macarty,  as  the  broker  between  Chowne 

and  Fordenbourgh,  for  the  use  of  Fordenbourgh,  a  certain 

quantity  of  hats,  of  such  a  value,  for  so  many  hogsheads 

of  the  pretended  new  Portugal  wine  ;  and  that  Macarty  and 

(r)  1  Hawk.  P.C.  c.71.  s.  1.  citing  1  Sid.  312.,  cited  in  1  Hawk.  P.C. 

Rex  v.  Breerton  and  others,  ^Toy,  c.  71.  s.  1.  and  Rex  v.  Paris  and 

103.  others,  1  Sid.  431. 

(s)  2  East.  P.  C.  c.  18.  s.  5.  p.  823,  (*)  Rex  v.  Orbell,  G  Mod.  42., 

(0  Id.  Ibid.  cited  in  the  note  to  1  Hawk.  P.  C. 

(«)  Rex  v.  Skerrctt  and  others,  c.  71.  s.  1. 
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Fordenbourgh,  on  such  bartering,  &c.  affirmed  that  it  was 
true  new  .Lisbon  wine  of  Portugal,  and  was  the  wine  of  For- 
deijbourgb,  when,  in  fact,  if  was  not  Portugal  wine,  nor  was  it 
drinkable  or  wholesome,  nor  did  it  belong  to  Fordenbourgh; 
to  the  great  deceit  and  damage  of  fie  said  Chowne,  and  against 
the  peace,  Sec.  (?/)  Upon  this  case  considerable  doubts  were 
entertained  ;  but  it  seems  that,  ultimately,  judgment  was 
given  for  the  crown,  and  that  the  true  ground  of  such  judg- 
ment was,  that  it  was  a  case  of  conspiracy,  (z)  And,  even 
if  it  were  not  a  case  of  conspiracy  ;  yet,  as  the  cheat  was  ef- 
fected by  means  of  bartering  pretended  port  wine,  which  the 
indictment  alleged  was  not  wholesome,  or  fit  to  drink,  the 
vending  of  such  an  article  for  drinking  was  clearly  indict- 
able ;  (a)  and  within  the  principle  already  mentioned,  of 
cheats  or  frauds,  by  which  the  public  may  be  affected. (b) 

Govers's  case.       Jn  0ne  of  the  principal  cases  where  the  cheat  was  effected 

bv  means  of  a   nv  means  of  a  forged  instrument,  the  indictment  charged  that 

forced  instru-  t|,e  defendant,  intending  to  cheat  J.  S.,  did  deceitfully  take 

upon  himself  the   stile  and  character  of  a  merchant,  and  did 

deceitfully  affirm  to  J.  S.  that  he  was  a  merchant,  and  had 

received  divers  commissions  from  Spain  ;  and,  in  order  to 

(y)  Reg.  v.  Macarty  and  For-  (a)  By  Lord  Ellenborough,C.  J., 

denbourgh,   2  Lord  Raym.    1179,  in  Rex  v.  Southerton,  6  East.  Rep. 

3  Ld.  Raym.  487.  2  Burr.  1129.  133. 

(a)  2  Ld.  Raym.  1181.  2  Burr.  (b)  Ante,  1362,  el  sequ.  The  sale 
1129.  2  East.  P.  C.  c.  IS.  s.  1.  of  corrupted  wine,  contagious  or 
p.  824.  Upon  a  recent  discussion  unwholesome  flesh,  &c.  is  pro- 
of this  case,  (in  Rex  v.  Southerton,  bibited  by  an  ancient  statute,  51 
6  East.  133,)  it  was  objected  to  Hen.  III.  stat.  6.,  and  the  ordi- 
such  construction  that  the  word  nance  for  bakers,  c.  7.  under  se- 
conspired,  was  not  in  the  indict-  vcre  penalties.  And,  by  the  stat. 
ment;  but  in  2  East.  P.  C.  lib.  sitpr.  12  Car.  II.  c.  3  5.  s.  11.  any  brew- 
it  is  said  that,  though  the  indict-  ing  or  adulteration  of  wine  is 
ment  did  not  charge  that  the  de-  punished  with  the  forfeiture  of 
fendanls  conspired,  eonomine,  yet  100/.  if  done  by  the  wholesale  mer- 
it charged  that  they,  together,  tyc.  chant,  and  40/.  if  done  by  the 
did  the  acts  imputed  to  them  ;  vintner,  or  actual  trader.  Set 
which  might  be  considered  to  be  4  Black.  Com.  162. 
tantamount. 
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induce  J.  S.  to  believe  the  same,  and  to  give  him  credit, 
the  defendant  deceitfully  produced  to  J.  S.  several  paper 
writings,  which  he  falsely  affirmed  to  be  letters  from  Spain, 
containing  commissions  for  jewels,  watches,  and  other  goods, 
to  the  amount  of  4000/. ;  bv  means  whereof  the  defendant 
got  into  his  hands  two  watches,  the  property  of  J.  S. 
whereas,  in  truth,  the  defendant  was  not  a  merchant  ;  and 
the  paper  writings,  containing  such  commissions,  were  false 
and  counterfeit.  And  it  does  not  appear  that  the  indictment 
concluded  against  the  form  of  the  statute,  though  the  false 
tokens  made  use  of  came  directly  within  the  stat.  53  Hen. 
VIII.  c.  ].(c)  But  it  is  observed,  that  if  this  were  sus- 
tained as  an  indictment  at  common  law,  the  fraud  bein«r 
practised  in  a  private  transaction,  and  the  false  tokens  mere 
private  letters,  having  no  semblance  of  public  authenticity, 
the  only  ground  on  which  the  judgment  can  be  maintained, 
without  going  the  length  of  saying  that  the  stat.  of  33  Hen. 
VIII.  c.  1.  was  merely  declaratory  of  the  common  law,  is, 
that  the  cheat  was  effected  by  means  of  a  forgery,  (in  which 
all  are  principals  at  common  law  ;)  and  that  the  publication 
of  such  forged  instruments,  for  the  purpose  of  deceit,  was 
in  itself  a  substantive  offence,  indictable  at  common  law.  (d) 
And,  in  a  case  where  the  defendant  was  indicted  for  falsely  other  cases  of 

and  deceitfully  obtaining  450/.  from  one  VV.  Harle,  by  a  forgeries  pro- 
^  ,  •  •  •       ,  nr>    „   .         scouted  as 

false  token,  viz.  a  promissory  note,  in  the  name  of  R.  Hales,  cheatsatcom- 

payable  to  J.  E  ,  &c.  with  a  counterfeit  indorsement  there-  mou  'aw> 
on,  the  jury  were  directed  that  they  must  find  the  defendant 
guilty  if  it  appeared  to  be  a  forged  instrument;  the  instru- 
ment being  a  false  token,  (e)  But  a  forgery  could  not,  it 
eeems,  be  prosecuted  at  common  law  as  a  cheat,  unless  it 
were  successful ;  as  in  a  case  where  the  defendant  was  con- 
victed of  forgery  at  common  law  of  an  acquittance,   the 

(c)  Rex  v.  Govers,  2  Say.  206.  9  St.  Tri.  75.     2  East.  P.  C.  c.  18. 

2  East.  P.  C.    c  18.  s.  6.  p.  824,  s.  6.    p.  825.:    a  case  of  misde- 

&25.  meanor  at  common   law,    before 

(<0  2  East.  P.  C.  c.  18.  s.  6.  p.  825.  the  statute  makiug  the  offence  fe- 

(e)  Hales's  case,  cor.  Peugelly,  lony. 
C.  B^    and    other  judges,    1729. 
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court  said,  that  there  was  no  reason  why  the  offence  should 
not  he  punished  as  a  forgery,  as  well  as  if  the  thing  fabri- 
cated had  been  a  deed,  but  that  it  could  not  be  prosecuted  as 
a  cheat  at  common  law  without  an  actual  prejudice,  which 
was  an  obtaining  on  the  statute  33  Hen.  V11I.  (f) 

It  does  not  appear,  therefore,  that  these  cases,  when  duly 
examined,  are  contrary  to  that  which  has  been  given  as  a 
more  accurate  definition  of  cheats  and  frauds,  punishable  at 
common  law  ;  namely,  "  The  fraudulent  obtaining  the  pro- 
i  perty  of  another,  by  any  deceitful  and  illegal  practice  or 
'  token,  (short  of  felony,)  which  affects  or  may  affect  the 
public.'"  (g)  And  there  are  many  cases  by  which  it  is  sup- 
ported; tending  to  shew,  that  a  cheat  or  fraud,  effected  by 
an  unfair  dealing  and  imposition  on  an  individual,  in  a  pri- 
vate transaction  between  the  parties,  cannot  be  the  subject 
of  an  indictment  at  common  law. 


Cheats  by 
means  ot   a 
bare  lie,  or 
false  affirma* 
tion  in  a  pri- 
vate transac- 
tion, holden 
riot  to  be  in- 
dictable. 


In  several  of  these  cases  of  impositions  upon  individuals 
in  private  transactions,  which  have  been  holden  not  to  be 
indictable,  the  cheat  was  effected  by  a  mere  false  affirma- 
tion, or  bare  lie.  Thus  an  indictment  was  quashed,  upon 
motion,  which  charged  the  defendant  with  selling  at  market 
a  sack  of  corn,  which  he  falsely  affirmed  to  be  a  Winchester 
bushel,  whereas  it  was  greatly  deficient ;  and  the  court  said, 
that  this  was  no  more  than  telling  a  lie.  (/i)  And  an  indict- 
ment was  also  quashed  which  charged  the  defendant  with 
selling  to  a  person  eight  hundred  weight  of  gum,  at  the  price 
of  seven  pounds  by  the  hundred  weight,  falsely  pretending 
and  affirming  that  the  gum  was  gum  seneca,  and  that  it  was 
worth  seven  pounds  by  the  hundred  weight ;  whereas,  in 


(/)  Ward's  case,  2  Sir.  749.  And 
see  further  the  authorities  collected 
upon  this  subject  in  2  East.  P.  C. 
c.  18.  s.  2.  p.  817,  note  (a),  and 
Id.  s.  6.  p.  825. 

(g)  2  East.  P.  C.  c.  18.  s.  2.  p. 
818. 


(/i)  Pinkney's  case,  2  East.  P.C. 
c.  18.  s.  2.  p.  SI 8.,  cited  in  2  Burr. 
1129.  Butseecwre  13f>8;  that  this 
case  might  have  come  under  a  dif- 
ferent consideration  if  the  vendor 
had  fraudulently  measured  the  corn, 
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truth,  the  gum  was  not  gum  seneca,  hut  a  gum  of  an  in- 
ferior kind,  and  was  not  worth  more  than  three  pounds  by 
the  hundred  weight,  (i)  And  a  case  was  iiolden  not  to  be 
indictable  where  the  defendant  obtained  money  of  another, 
by  pretending  that  he  was  sent  by  a  third  person  for  it :  and 
Holt,  C.  J.  said,  "  Shall  we  indict  one  man  for  making  a  fool 
of  another  ?  Let  him  bring  his  action."  (/.)  In  another 
case  the  indictment  set  forth,  that  the  defendant  came  to  the 
shop  of  a  mercer,  and  affirmed  that  she  was  a  servant  to  the 
Countess  of  Pomfret,  and  was  sent  by  her  front  St.  James's 
to  fetch  silks  for  the  queen,  endeavouring  thereby  to  de- 
fraud the  mercer  ;  whereas,  in  fact,  she  was  no  servant  of 
the  Countess  of  Pomfret,  nor  was  sent  upon  the  queen's  ac- 
count: and  it  was  moved  in  arrest  of  judgment  that  this 
was  not  an  indictable  offence,  there  being  no  false  token, 
nor  any  actual  fraud  committed  ;  and  the  court  arrested  the 
judgment,  saying  that  the  case  was  no  more  than  telling 
a  lie.  (/) 


And  it  appears  that  the  same  construction  will  prevail,  And  the  same 
though   the   defendant   make   use   of  an   apparent   token  ;  co!"itriu'tiou- 

°  i  i  '   will  prevail, 

which  in  reality  is,  upon  the  very  face  of  it,  of  no  more  ere-  though  an 

apparent 


(/)  Rex  v.  Lewis,  Say.  205.  In- 
dictments quashed  upon  motion 
may  be  considered  as  autiioriti 
hut  no  stress  can  be  laid  on  several 
rases  to  be  found  in  the  hooks, 
particularly  in  Mod.  Rep.,  where 
indictments  of  this  kind  were  re- 


Reg,  v.  Harmon,  6  Mod.  311,  and 
2  Hawk.  P.  C.  c.  71.  s.  2  :  and  Xe- 
huff's  e.'.sc,  Salk.  151.,  where  the 
defendant  borrowed  GOO/,  of  a  feme 
covert,  and  promised  to  send  her 
fine  cloth  and  gold  dust,  as  a 
pledge,  and  sent  no  geld  dusi,  but 


fused  to  he  quashed  upon  motion,  some  coarse  cloth,  worth  little  or 

because  it  was  the  practice  of  the  nothing:  and  the  court  s  lid  that  it 

court,  as  often  declared,    not  to  was  not  a  matter  criminal,  and  that 

quash   on  motion  indictments  for  it  was  the  prosecutor's- fault  to  re- 

offences  founded  in  fraud  or  op-  pose  such  a  confidence  in  the  do 

pression,  but  leave  the  defendants  fendant. 


to  plead  ;  2  East.  P.  C.  c.  IS.  s.  2. 
p.  818.  note(a),  citing  5  Mod.  13. 
l>  Mod.  42.     12  Mod.  49. 

(A)  Reg.  v.  Jones,    1  Salk.  379. 
*  Ld.  Ruym.   1013.    And  see  also 


(/i  Bryan's  case,  2  Str.  8S6.  In 
the  case  as  cited  in  2  i'.a»t  P.  C. 
c.  18.  s.  2.  p.  819.,  it  is  said  thai 
the  defendant  obtained  the  good*. 
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token  be  rued,  dit  than  his  own  assertion,  (m)  An  indictment  at  common 
more  credit°  ^aw  charged  that  the  defendant,  deceitfully  intending,  by 
than  the  par-  crafty  means  and  devices,  to  obtain  possession  of  certain 
lertion.  '  lottery  tickets,  the  property  of  A.,  pretended  that  he 
Lara's  case;     wanted  to  purchase  them  for  a  valuable  consideration,  and 

where  the  de-  jejjvere(j  to  ^.  a  fictitious  order,  for  payment  of  money 

fendantgave  •    J  J 

a  check  upon  subscribed  by  him,  the  defendant,  &c.  purporting  to  be  a 
whVh'hc"'  draft  upon  his  banker  for  the  amount,  which  he  knew  he  had 
knew  he  had  no  authority  to  draw,  and  that  it  would  not  be  paid  ;  but 
to*  draw,  and  which  he  falsely  pretended  to  be  a  good  order,  and  that  he 

that  it  would  nacj  money  in  the  banker's  hands,  and  that  it  would  be  paid ; 
not  be  paid.  J  . 

by  virtue  of  which  he  obtained  possession  of  tickets,  and  de- 
frauded the  prosecutor  of  the  value.     And  the  defendant 
having  been  convicted,  the  Court  of  King's  Bench  arrested 
the  judgment.     Grose,  J.  said,  "  That,  in  order  to  make 
"  this  case  something  more  than  a  bare  naked  lie,  it  had 
"  been   said   that   the    defendant    used   a   false   token,   for 
"that  he  gave  a  check  on  his  banker;  but  that  was  only 
"  adding  another  lie;  and  that  if  the  court  should  determine 
u  that  this  case  was  indictable,  he  did  not  know  how  to  draw 
"  the  line;  for  it  might  equally  be  said  that  every  person 
"  who  overdrew  his  banker  used  a  false  token,  and  might  be 
u  indicted  for  it."     Lawrence,  J.  said,  "  It  is  admitted  that 
"  a  mere  false  assertion,  unaccompanied  by  a  recommenda- 
"  tion,  is  not  indictable  ;  and,  I  think,  there  is  nothing  in 
"  this  case  beyond  the  defendant's  own  false  assertion."  (n) 
Wilders'scase-,  So  in  a  case  where  the  defendant,  a  brewer,  was  indicted  for 
fendant  s^ent    a  cneatj  'n  sending  to  the  keeper  of  an   alehouse  so  many 
vessels  of  ale  vessels  of  ale,  marked  as  containing  such  a  measure,  and 
containing  a    writing  a  letter  to  him,  assuring  him  that  they  did  contain 

certain  mea-     that  nieasure,  when,  in  fact,  they  did  not  contain  such  mea- 
sure ;  and  .  . 
wrote  a  letter,  sure,  but  so  much  less,  &c.  ;  the  indictment  was  quashed 

affirming  that  Up0n  a  motion,  after  argument,  as  containing  no  criminal 

did  contain 

auch  measure,      (m)  2  East.  P.  C.  c.   18.  s.  2.      Jackson,  post,  a  different  doctrine 

p.  819.  laid  down  upon  an  indictment  on 

(n)  Rex  v.  Lara,  1796,  6  T.  R,  the  stat.  36  Geo.  II.  c.  24.  as  to  a 

565.     2  Leach  652.     2  East.  P.  C.  check  drawn    on  a    banker  with 

c.  18,  s.  2.  p.  819.  But  see  in  Rex  v.  whom  the  party  keeps  no  cash. 
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charge. (o)  Foster,  J.  indeed  doubted  concerning  this  case 
when  it  was  cited,  because  it  seemed  to  him  that  the  vessels 
being  marked  as  containing  a  greater  quantity  than  they 
really  did,  were  false  tokens,  (p)  But  as  it  does  not  appear 
that  cheating,  by  means  of  mere  private  or  privy  tokens, 
was  punishable  at  common  law,  without  the  aid  of  the  sta- 
tute So  Hen.  VIII.  c.  \.{q)  it  is  well  observed,  upon  this 
doubt  of  the  learned  Judge,  that  possibly  the  court,  in  de- 
ciding the  case,  thought  that  those  marks,  not  having  even 
the  semblance  of  any  public  authority,  but  being  merely  the 
private  marks  of  the  dealer,  did,  in  effect,  resolve  them- 
selves into  no  more  than  the  dealer's  own  affirmation,  that 
the  vessels  contained  the  quantity  for  which  they  were 
marked.  (?) 

Where  an  indictment  charged  the  defendant  ;  for  that  he,  ChannelPa 
keeping  a  common  grist-mill,   and  being  employed  by  one  fendanta mil- 
Bare  to  grind    three   bushels  of  wheat,  did,  with  force  and  'er'  w;,s 

i       «  11         i  i     i        •      r  •    ,      chnro;ed  with 

arms,  unlawiully  take  and   detain  torty-two  pounds  weight  detaining 

of  wheat:  judgment  was  given  for    the  defendant  upon  a  corn'  butthis 

'  J       *  &  '  was  holden  to 

demurrer,  there  being  no  actual  price  laid,  nor  any  charge  be  matter  of 
of  taking  as  for  unreasonable  toll ;  and  it  being  a  matter  of  t^'not 
a  private  nature,  for  which  an  action  would  lie.  (s)  dictable. 

The  following  case  has  been  considered  to  have  clearly  Wheatley's 

established  the  true  boundary  between  those  frauds  that  are,  l:**?c     J  /n° 

and  those  that  are  not  indictable  at  common  law.  (t)     The  Ions  of  liquor 

defendant,  a  brewer,  was  charged,  by  an  indictment  at  com-  eighteen 

mon  law,  for   that  he  intending  to  deceive  and  defraud  one  "olden  to  br 
-rs-  ttr  11        pi-  ii/»iii  only  an  unfair 

Kichard    Webb,  ot  his   money  ;    falsely,  fraudulently,  and  dealing,  and 

deceitfullv,  sold  and   delivered  to  him   sixteen  gallons  of  ,ml»°*|llon  °» 

°  an  individual, 

(o)  Rex  v.  Wilders,  cited  by  Ld.  (r)  2  East.  P.  C.   c.  IS.  ».  3.  p. 

Mansfield,  and  supplied   by  Deni-  820. 

son,  J.  in  Rex  v,  Wheatley,  2  Burr.  (*)  Channels  case,  2  Str.  793. 

1128.  2  East.  P. C.  c.  18.  s.  2.  p.  818.   And 

(p)  2  Burr.  1 129.  see  Rex  v.  Haynes,  post.  1 378. 

(q)  2  East.  P.  C.  c.  18.   s.  9.  p.  (1)  By  Ld.  Kenyon,  C.  J.,  in  la- 

833,  834.  ra'i  case,  6  T.  R.  5G9. 
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and  not  an  in-  amber,  for  and  as  eighteen  gallons  of  the  same  liquor,  and 
dictable  of-  „     „„  ,  ....  „         .    ,  ,  .,  ,        .  • 

f.  no  at  com-   received   fifteen  shillings,  as  for  eighteen  gallons,  knowing- 

mon  law.  there  were  only  sixteen  gallons.   And  this  was  holden  clearly 

not  to  be  an  indictable  offence,  but  only  a  civil  injury,  for 

which  an  action  lay  to  recover  damages.     Lord  Mansfield, 

C.  J.,  said,  "  It  amounts  only  to  an  unfair  dealing,  and  an 

"  imposition  on  this  particular  man,  by  which  he  could  not 

"  have  suffered  but  from  his  own  carelessness,  in  not  mea- 

"  suring  the   liquor  when  he  received  it;  whereas  fraud,  to 

'•  be  the  object  of  criminal  prosecution,  must  be  of  that  kind 

"  which,  in  its  nature,  is  calculated  to  defraud  numbers,  as 

"  false  weights  or  measures,  false  tokens,  or  where  there  is 

"  a  conspiracy."  (?/) 

The  doctrine  that  an  indictment  for  a  cheat  at  common 
law,  cannot  be  maintained  upon  a  mere  false  affirmation,  ha3 
been  subsequently  recognized,  (x) 

Haynes  s  case.  ^  |  -  case  of  very  recent  occurrence,  the  doctrine  of 
1  he  doctrine  J  ' 
of  a  transac-  a  transaction  in  the  nature  of  an  unfair  dealing,  and  impo- 
se'of  an  un-  slt>on  llPon  any  particular  individual,  not  being  an  indict- 
fair  dealing,  a|)]e  offence  at  common  law,  was  still  further  established, 
tion  npona  The  indictment,  in  substance,  charged  the  defendant,  a  mil- 
particular  in-  ]er  with  reCeivin":  eood  barley  to  grind  at  his  mill,  and  de- 

dividual,  not  '  °  ^  ,  ,       ,  i     ,-a-  *i 

being  indict-     livering  a  mixture  of  oat  and  barley  meal,  dinerent  trom  the 

able  at  com-  pro(juce  0f  t[ie  barley,  and  which  was  musty  and  unwhole- 
moii  law.  tur-    "  J1  .,         . 

ther establish-  some:  and  the  defendant  having  been  found  guilty,  it  was 

case™  where  assigneci  for  error>  amongst  other  things,  that  no  indict- 
a  miller  was  able  offence  was  charged  against  him.  As  to  one  of  the 
reeemne"       grounds  upon   which   it   was   contended    that   the   offence 

good  barley  charged  was  not  indictable,  namely,  that  the  statement 
to  grind  at  his  .  .  ...  ,    ,      .       . 

mill,  and  de-  should  have  been,  that  the  defendant  delivered  the  barley 

livering  meal  «  to  be  eaten  as  tor  f00(j  »  anfji  tjlat  lt  was  «  not  fit  to  be 
in  return  dit-  '  .,      . 

ferentfrom  eaten  by  man  ;"  (g)  Lord  Ellenborough,  C.J.  said,  that 
the  produce 

and  musty  (•)  WheaUey's  case,  2  Burr.  1 125.  (x)  By  Ld.  Kenyon,  C.  J.,  in  Rex 

&c. ;  and"  it      1  Black.  Rep.  273.     2  East.  P.  C.      v.  Gibbs,  1  East.  R.  185. 

was  holden       c.  18.  s.  2.  to.  818.     And  sec  ante,  (u)  Sec  Treeve's  case, ante  1362. 

not  to  be  in- 
dictable. 1370rtwf/i. 
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if  the  indictment  had  alleged  that  the  defendant  delivered 
the  barley  as  an  article  for  the  food  of  man,  it  might  possi- 
bly have  been  sustained  ;  but  that  he  could  not  say  that  its 
being  musty  and  unwholesome  necessarily,  and  ex  vi  ter- 
mini, imported  that  it  was  for  the  food  of  man  ;  and  it  was 
not  stated  that  it  was  to  be  used  for  the  sustentation  of  man, 
only  that  it  was  a  mixture  of  oat  and  barley-meal  As  to 
the  other  point,  that  this  was  not  an  indictable  offence,  be- 
cause it  respected  a  matter  transacted  in  the  course  of  trade, 
and  where  no  tokens  were  exhibited  by  which  the  party  ac- 
quired any  greater  degree  of  credit ;  his  lordship  said  that, 
if  the  case  had  been  that  this  miller  was  owner  of  a  soke 
mill,  to  which  the  inhabitants  of  the  vicinage  were  bound  to 
resort,  in  order  to  get  their  corn  ground,  and  that  the  miller, 
abusing  the  confidence  of  this  his  situation,  had  made  it  a 
colour  for  practising  a  fraud,  this  might  have  presented  a 
different  aspect :  but,  as  it  then  stood,  it  seemed  to  be  no 
more  than  the  case  of  a  common  tradesman  who  was  guilty 
of  a  fraud  in  a  matter  of  trade  or  dealing,  such  as  was 
adverted  to  in  Rex  v.  Wheatley,  and  the  other  cases,  as 
not  being  indictable,  (z) 

Again  in  a  still  more  recent  case  where  the  indictment  Pywell's  case. 
■      *  *i       i   c      i  {•  •  i  i        S  elliug  an  uu- 

against  the  defendants  was  tor  a  conspiracy  to  cheat  and  de-  sound    orse 

fraud  the  prosecutor  by  selling  him  an  unsound  horse;  and  uotiudietable. 

the  case  did  not,  upon  the  evidence,  assume  the  shape  of  a 

conspiracy;  Lord  Ellenborough,  C.  J.,  said,  that  if  such  a 

transaction  were  to  be  considered  as  an  indictable  offence, 

then,  instead  of  all  the  actions  which  had  been  brought  on 

(a)  Rex  v.  Haynes,  4  M.  &r  S.  of  a  public  nature;  but  it  was  an- 

214.  Qu.  therefore  the  case  of  Ilex  swered  that,  being  a  cheat,  in  the 

v.Wood,  1  Sess.  Cas.  217.  where  way  of  trade,  it  concerned  the  pub- 

the  defendant,  being  a  miller,  and  lie;  and  the  court  were  unanimous 

indicted    for  changing  corn    deli-  not  to  quash  it.     And  see  the  ob- 

rered  to  him  to  be  ground,  and  servations  as  to   the  authority  of 

giving  bad  corn  instead  of  it;  a  cases  of  this  kind,   in  which  the 

motion  was  made  to  quash  the  in-  court  refused  to  quash  the  indict- 

dictment,  because  the  transaction  ment,  ttnte,  1375,  note  \i). 
was  only  a  private  cheat,  and  not 

4  T 
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warranties,  the  defendants  ought  to  have  been  indicted  as 
cheats:  and  that  no  indictment  in  a  case  like  this  could  be 
maintained,  without  evidence  of  concert  between  the  parties 
to  effectuate  a  fraud.  And  the  defendants  were,  accordingly, 
acquitted,  (a) 

These  cases  seem  sufficiently  to  support  the  definition 
above  adopted,  (b)  and  to  shew  that  the  cheat  or  fraud  must  be 
effected  by  some  deceitful  and  illegal  practice  or  token, 
which  affects,  or  may  affect  the  public,  in  order  to  be  indict- 
able at  common  law.  And  it  seems  also  to  result  from  these 
cases  that  a  cheat  or  fraud,  in  order  to  be  punishable  by  the 
common  law,  must  be  such  against  which  common  prudence 
could  not  have  guarded,  (c)  Indeed  it  can  hardly  be  sup- 
posed that  a  cheat  will  much  affect  the  public  which  is  open 
to  the  detection  of  any  man  of  common  prudence. 

Indictment.  With  respect  to  the  indictment  for  a  cheat  or  fraud  at 

common  law,  it  may  be  briefly  observed  that  where  the  trans- 
action has  been  effected  by  false  tokens,  and  the  offence  is  so 
charged,  it  is  necessary  to  specify  and  set  forth  what  the  false 
tokens  were ;  and  it  is  not  sufficient  to  allege  generally  that 
the  cheat  was  effected  by  certain  false  tokens  or  false  pre- 
tences, (d)  But  it  does  not  seem  to  be  necessary  to  describe 
them  more  particularly  than  they  were  shewn  or  described 
to  the  party  at  the  time,  and  in  consequence  of  which  he  was 
imposed  upon  ;  and  it  is  also  said  not  to  be  necessary  to  make 
any  express  allegation  that  the  facts  set  forth  shew  a  false 
token,  (e)  An  objection  appears  to  have  been  made  to  one 
of  the  counts  of  an  indictment  for  a  cheat  at  common  law 
that  it  charged  the  false  pretence  to  have  been  made  to  one 

(«)  Rex  v.  Pywell    and  others,      99.  assented  to  by  Buller,  J.,  Id. 
1  Stark.  R.  402.  104. 

(b)  Ante  1374.  (d)  2  East.  P.  C.  c.  18.   s.  13.   p. 

(c)  1  Hawk.  P.C  c.  71.  s.  1,2.      837. 

Rex  v.Wheatley,2Burr.  1125,  ante  (e)  2  East.  P.  C.  c  18.  s.  13.  p. 

1377.     By  Fielding  argucnd.  in  the      838. 
case  of  Young  and  otlieri,  S  T.  R. 
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person,  anil  the  deceit  to  have  been  practised  on  a  different 
person,  (f) 

The  punishment  of  this  offence  at  common  law  is,  as  in    Punishment. 
other  cases  of  misdemeanor,  by  fine,  imprisonment;  or  further 
by  infamous  corporal  pain,  in  aggravated  cases,  (g) 


SECTION  II. 


OF  CHEATS  AND  FRAUDS  BY  MEANS  OF  FALSE  TOKENS  AND 
FALSE  PRETENCES,  WITHIN  THE  STATUTES  33  H.  VIII. 
C.  1.  AND  SO  G.  II.  C  24.  EXTENDED  BY  52  G.  III.  C  64. 


The  statute  33  H.  VIII.  c.  1.  s.  1.  entitled  "  an  act  con-  33  H.YIII. 

"  cerning  counterfeit    letters  or  privy  tokens  to  receive  cites  the  mis- 

"  money  or  goods  in  other  men's  names,"  recites  "that  evil-  chief  of  cheat* 

J        °  .  hy  privy  to- 

"  disposed  persons  had  of  late  falsely  and  deceitfully  con-  kens  and 

"  trived  devised  and  imagined  privy  tokens,  and  counterfeit  col,nte ."e,t 

°  r       J  letters  in  other 

"  letters-in  other  men's  names,  unto  divers  persons  their  spe-  men's  names: 

"  cial  friends  and  acquaintances,  for  the  obtaining  money 

"  goods  chattels  and   jewels   of  the  same    persons,   their 

"  friends  and   acquaintances,    by  colour  whereof  the  said 

"  light  and  evil-disposed  persons  had  deceitfully  and  un- 

"  lawfully  obtained  and  gotten  great  substance  of  money 

"  goods   chattels    and  jewels    into   their  hands   and   pos- 

"  session,   contrary   to  right  and  conscience,"  and  enacts, 

that  if   any  person  or  persons,  of  "  what  estate  or  de-  j^m\  enacts 

"  erree   soever  he  or   they  be,  falsely  and  deceitfully  ob-  that  persons 

°  .  .  .  -    ,  .  convicted  of 

"  tain   or  get  into  his   or  their  hands  or  possession,  any  Sur h  cheats 

i '  money  goods  chattels  jewels  or  other  things  of  any  other     .}*  !c.  Vn.' 

J  o  j  j  rushed  by  im« 

"  person  or  persons,  by  colour  and  means  of  any  such  prisouuieut, 
"  false    token   or    counterfeit    letter   made    in    any  other 


(/)  Lara's  case,  2  Leach  647.  East.  P.  C.  c.  18.  «.  13.  p.  8S3, 

(S)  1  Hawk.  P.  C.  c.71.  s.3.    2 
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(t  man's  name,  as  is  aforesaid,  that  then  every  person  and 
"  persons   so  offending,  and   being  thereof  lawfully  con- 
"  vict,"  by  witnesses  taken  before  the  Lord  Chancellor,  or 
by  examination  of  witnesses,  or  confession  taken  before  the 
justices  of  assize  in  their  circuits,  or  before  the  justices  of 
peace  in  their  general  sessions,  or  by  action  in  any  of  the 
king's  courts  of  record,  shall  have  and  suffer  such  correction 
and  punishment,  by  imprisonment,  setting  upon  the  pillory  (h) 
or  otherwise,  by  any  corporal  pain,  except  pains  of  death, 
as  shall  be  adjudged  by  the  person  before  whom  they  shall 
be  convicted.     The  statute  then  authorises  justices  of  assize, 
and  also  two  justices  of  the  peace,  one  to  be  of  the  quorum, 
to  commit  or  bail  offenders  to  the  assizes  or  general  ses- 
sions: (f)  and  saves  to  the  party  grieved  his  civil  remedy  by 
action,  &c.  for  the  property  obtained,  (k) 

30  Geo. II.  The  statute  SO  Geo.  II.  c.  24.  8.1.  recites  that  evil-dis- 

c.  24.  s.  1.  re-    p0se{]  persons  had,  by  various  subtle  stratagems,  &c.  frau- 

cites  the  mis-     '  .  .  , 

chief  of  per-    dulently  obtained  divers  sums  of  money,  goods,  wares,  &c. 

aons  obtaining  ^Q  ^jje  grea^  jnjurv  0f  industrious  families,  and  to  the  ma- 
money,  &c  by  ...  . 
*tratagem,&c.  nifest  prejudice  of  trade  and  credit;  and  enacts,  "  that  all 

th  t  ersons  "  persons  who  knowingly  and  designedly,  by  false  pretence 
obtaining  mo-  "or  pretences,  shall  obtain  from  any  person  or  persons, 
&c.  by  false      "  monevj   goods,  wares,  or  merchandizes,   with   intent   to 

pretences,  «  cheat  or  defraud  any  person  or  persons  of  the  same ;  shall 
shall  be  pu-  „      ,  .  .  ,  ,.  ,, 

nished  by  be  deemed  oheuders  against  law  and  the  public  peace; 

fine, imprison-  anc]   tj,e  court  before  whom  such  offenders  shall  be  tried 
ment,  whip- 
ping, or  trans-  shall,  in  case  of  their  conviction,  order  them  to  be  fined  and 

iie^'eaiJr  imPrisoned>  or  to  be  Pul  »»  the  pillory,  (/)  or  publicly 
whipped,  or  to  be  transported  (according  to  the  laws  for 
the  transportation  of  felons)  for  the  term  of  seven  years,  as 
the  court  shall  think  fit.  The  second  section  enacts  that 
any  justice  of  peace,  before  whom  any  person  charged  on 
oath  with  any  such  offence  shall  be  brought,  may  commit  or 

(h)  As  to  the  abolilion  of  this  (i)  S.  3. 

punishment,  except  in  cases  of  per-  (fr)  S.  4. 

jury,  &c,  see  56  Geo.  III.   c,  138,  (/)  See  unit,  note  (h) 
mnte,2\l}  note,  (n). 
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bail  the  party  to  answer  1  he  complaint  at  the  next  general 
or  quarter  sessions  of  the  peace,  or  next  sessions  of  oyer 
and  terminer  ;  and  shall  bind  over  the  prosecutor  by  recog- 
nizance in  a  reasonable  sum  to  prosecute,  or  in  a  sum  not 
less  than  double  the  amount  of  the  money  or  goods  fraudu- 
lently obtained,  if  they  shall  exceed  20/.  in  value.  By  a 
subsequent  section  it  is  enacted  that  no  certiorari  shall  be 
granted  to  remove  any  indictment,  &c,  had  in  pursuance  of 
the  act.  (m) 

The  statute  52  Geo.  I1T.  c.  64.  recites  the  30  Geo.  II.  52  Geo.  III.  c. 

c.  24.,  and  that  it  is  expedient  that  the  provisions  of  the  6,4-  extends 

._  p  ^  the  30  Geo.  II. 

said  act  should  be  further  extended  ;  and  then  enacts,  "That  c.  24.  to  per- 

"  all  persons  who  knowingly  and  designedly,  by  false  pre-  ?°"s ,oI>tta!11i" 

"  tence  or  pretences,  shall  obtain  from  any  person  or  per-  pretences,  any 

K  sons,  or  from   any  body  politic  or  corporate,  any  money,  B0te  security 

"  goods,  wares,  or  merchandizes,  or  any  bond,  bill  of  ex-  warrant,  &c. 

"  change,  bank  note,  promissory  note,  or  other  security  for  iuaDle  thin"-. 

"  the  payment  of  money,  or  any  warrant  or  order  for  the 

M  payment  of  money  or  delivery  or  transfer  of  goods   or 

"  other  valuable  thing,  with  intent  to  cheat  or  defraud  any 

"  person  or  persons,  or  any  body  politic  or  corporate  of  the 

"  same,  shall  be  deemed  offenders  against  law  and  the  pub- 

"  lie  peace,  and  shall  be  liable  to  be  prosecuted  and  punished 

u  in  like  manner  as   if  they  had  knowingly  and  designedly, 

"  by  false  pretence  or  pretences,  obtained  money,  goods, 

"  wares  or  merchandizes,   from  any  person  or  persons  with 

"  intent  to  cheat  or  defraud  any  person  or  persons  of  the 

u  same." 

Upon  the  construction  of  these  statutes  it  may  be  first  Construction 
observed  that,  though,  as  far  as  relates  to  such  cheats  as  tutes**6  S 
amounted  to  forgeries  at  common  law,  the  statute  33  Hen. 
V11I.  c.  1.  seems  not  to  have  created  any  new  offence;  (n) 


(m)  S.  20.     Smith's  case.    Cowp.       1466.     O-Brian  scase,  7  Mod.  378. 
34.  1  Chit.  Crim  L.  377.  2  East.  P.  C  c  18.  s.  9.  p.  832. 

(a)  Ward's  case,  2  Lord  Rayra. 
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yet,  from  the  statements  in  the  title  and  reciting  part  of  that 
statute,  the  object  of  it  seems  to  have  been  to  reach  such 
frauds  as  were  accomplished  by  means  of  privy  tokens,  made 
in  other  men's  names  :  (o)  and  such  therefore  as  might,  in 
many  cases,  be  deemed  not  sufficiently  to  affect  the  public 
to  be  made  The  subject  of  criminal  prosecution  at  common 
law.  (p)  It  is,  on  all  hands,  admitted  that  the  SO  Geo.  II. 
c.  24.  was  introductive  of  a  new  law.  (q) 

Meaning  of  It  has   been  generally  considered   that   a  false    "  privy 

the  words  false       ,„.,.,  «    wt        ^,*.  . 

"privy  token."  token,     within  the  statute  oo  Hen.  VIII.  c.  I.  must  be  some 

real  visible  mark  or  thing,  as  a  key,  a  ring,  &c. ;  and  that 
it  must  be  calculated  to  gain  the  party  using  it  some  addi- 
tional credit  and  confidence  beyond  his  own, assertions  ;  and 
not  merely  a  false  affirmation.  If  writings ,  therefore,  be 
the  tokens  made  use  of,  they  must  be  such  as  are  made  in 
the  names  of  third  persons,  (r)  And  the  false  token  must 
be  used,  and  the  property  obtained  thereby,  in  order  to  bring 
a  case  within  the  statute,  (s) 


As  to  the  ere- 

tained  in  the    53  Hen.  VIII.  c.  1.  was  confined  to  cases  of  obtaining  goods 


It  was  the  opinion  of  seven  of  the  judges,  that  the  stat. 


name  of  a 
third  person. 


"  in  other  men's  names,  by  false  tokens  or  counterfeit  let- 
ters," made  in  any  other  man's  name;  and  that  the  statute 
SO  Geo.  II.  c.  24.  extended  that  law  to  all  cases  where  goods 
were  obtained  by  false  pretences  of  any  kind  :  but  that  both 
these  statutes  were  confined  to  cases  where  the  credit  was 
obtained  in  the  name  of  a  third  person,  and  did  not  extend 


(o)  2  East.  P.  C.  c.  18.  s.  9.  p. 
833. 

(p)  Anle,  1374,  el  scqu. 

(?)  2  East.  P.  C.  c.  18.  s.  9.  p. 
834.  Young  and  others,  (case  of,) 
3  T.  R.  104.  post.  1385. 

(r)  2  East.  P.  C.  c.  18.  s.  7.  p. 
827.  And  see  Rex  v.  Lara,  ante, 
1376.  Rex  v.  Wilders,  anle,  ibid. 
as  to  mere  false  affirmation.  And 
in  Rex   v.  Munos,    2  Str.  1127. 


1  Hawk.  P.  C.  c.  71.  s.  9.,  where 
one  man  went  to  the  house  of  ano- 
ther, and  pretended  that  such  a 
person  had  sent  him  to  receive 
twenty  pounds,  and  received  it, 
whereas  such  person  did  not  send 
him,  it  was  holden  not  to  be  an  of- 
fence within  this  statute. 

(«)  Rexv.  Brian,  2Sess.  Cas.  27. 
1  Hawk.  P.  C.  c.  71.  i.  11. 
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to  cases  where  a  man,  on  his  own  account,  got  goods  with 
an  intention  to  steal  them,  (t)     The  latter  branch  of  this  opi- 
nion is  admitted  as  undoubtedly  true,  as  to  both  the  statutes, 
in  the  sense  in  which  it  was  applied  by  the  judges,  in  con- 
distiniruisliinsr  cases  of  larceny  from  cheats,  (u)     But  with 
respect  to  the  former  branch  of  it,  though  supported  as  to 
the  33  Hen.  VIII.  c.    1.   by  the  express  words  of  that  sta- 
tute, which   speaks  of  privy  tokens  and  counterfeit  letters, 
"  in  other  men's  names  ;"  yet  it  is  observed  that  the  terms  of 
the  30  Geo.  II.  c.  24.  are  much  more  genera!,  and  do  not 
contain  any  such  restrictive  words,  (x)     And   it  is  further 
observed,  that  the  30  Geo.  II.  c.  24.  was  purposely  passed 
in  order  to  supply  the  deliciencies  of  the  32  Hen.  VIII.  c.  1. 
and  that  the   interpretation  in  question  seems  scarcely  con- 
sistent  with   the  doctrines  laid   down   in   several  decided 
cases,  (j/) 

The  statute  30  Geo.  II.  c.  24.  only  enlarges  the  descrip-  The  33   T 
tion  of  the  offence  in  the  statute  33  Hen.  VIII.  c.  1.     Both  JJJ1^^" 
statutes  are  made  in  pari  materia  ;  and  whatever  has  been   c.  24.  made 
determined  in  the  construction  of  one  of  them  is  a  sound  i>d 
rule  of  construction  for  the  other,  (s) 

The  following  is  an  important  case,  in  which  the  construc- 
tion of  these  statutes  received  great  explanation. 

The  indictment  was  framed  on  the  statute  30  Geo.  II.  Young  and 
c.  24.  ;  and  the  first  count  charged  that  the  four  defendants,  indict      "ton 

Younjr,  Randal,  Mull  ins,  and  Osmer,  fraudulently  intend-  the30<      • 

°  II.  c.2 1  '- 

ing  to  obtain  the  money  of  the  king's  subjects,  by  false  co-   taming  y 

lours  and   pretences,    unlawfully  and   knowingly,  &c.    did   ".'1l1[1C(1 

falsely  pretend  to  one  Thomas,  that  Young  had  made  a  bet  s?i  ring  a 

of  five  hundred  guineas  on  each  side,  with  a  colonel  in  the  to  n^ve  bee 

(0  Pear's  case,  2  East  P.C.  c.  16.  (y)  Id.  ibid.     See  Young's  case, 

s.  112.  p.  689.  post. ;   and   Witchell'i    case,   post. 

(«)  2  East.  P.  C.  c.  18.  s.  9.  p.  1390. 

832.  (z)  Per  Bullcr,  J.  in  Rex  v.  Ma- 

(x)  Id.  Ibid.  ion,  2  T.  R.  586. 
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before  laid       army,  then  at  Bath,  that  one  Win.  Lewis  would,  on  the  next 
ard  which  was  ('ay,  run  on  tne  n'»u  roa(^  fading  from  Gloucester  to  Bris- 
to  be  decided  tol,  ten   miles  in  length,  within  one  hour ;  and  that  Young 
a)'  and  Mullins  did  go  two  hundred  guineas  each   in  the  bet, 
and  Randal  did  go  the  other  hundred  guineas:  and   that, 
under  colour  and  pretence  of  such  bet,  they  obtained  from 
Thomas,  as  a  part  of  such  pretended  bet,  twenty  guineas  of 
the  five  hundred  guineas  ;  by  which  said  false  pretences  the 
defendants  unlawfully,  8:c.  obtained  from  the  said  Thomas 
the  said  twenty  guineas,  with  intent  to  cheat  and  defraud 
him  thereof;  whereas,  in  truth,  no  such  bet  had  been  made, 
&c.  against  the  form  of  the  statute,  &c.     A  second  count 
stated  the  bet   to    have   been    made    between    Young   and 
Osmer.     The  defendants  having  been  found  guilty,  this  in- 
dictment was  removed  by  writ  of  error  into  the  Court  of 
King's  Bench,  and  several  errors  assigned  ;  one  of  which  was, 
that  the  supposed  false  pretences  shewn  in  the  first  and  second 
counts  were  neither  contrary  to  the  statute  33  Hen.  VIII. 
c.  1.,  or  the  30  Geo.  II.  c.  24.,  or  any  other  statute.     And 
it  was  argued  that  the  transaction  itself  was  not  the  subject 
matter  of  a  criminal  prosecution,  for  that  it  did  not  aflVct 
the  public  ;  and  that  it  was  one  against  which  common  pru- 
dence might  have  guarded  :  for,  as  it  was  the  representation 
©f  a  future  transaction,  the  party  had  an  opportunity  of  in- 
quiring into  the  truth  of  it,  and  therefore  it  was  his  own 
fault  if  he  were  deceived  :  but  the  objection  was  overruled. 
Lord   Kenyon,  C.  J.  said,  "  Undoubtedly  this  indictment, 
"  being  founded  on  the  statute  of  ."0  Geo.  II.  c.  24.,  is  dif- 
"  ferent  from  a  common  law  indictment.     When  it  passed, 
u  it  was  considered  to  extend   to  every  case  where  a  party 
"  had  obtained   money  by  falsely  representing  himself  to  be 
"  in  a  situation  in  which  he  was  not,  or  any  occurrence  that 
"  had  not  happened,  to  which  persons  of  ordinary  caution 
"  might  £ive  credit.     The  statute  of  33  Hen.  VI II.  c.  1. 
"  requires  a  false  seal,  or  token,  to  be  used  in  order  to  bring 
"  the  person  imposed  upon  into  the  confidence  of  the  other  ; 
"  but  that  being  found  to  be  insufficient,  the  statute  30  Geo. 
"  II.  c.  24.  introduced  another  offence,  describing  it  in  terms 
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w  extremely  general.  It  seems  difficult  to  draw  the  line,  and 
"  to  say  to  what  cases  this  statute  shall  extend  ;  and  there- 
"  fore  we  must  see  whether  each  particular  case,  as  it  arises, 
"  comes  within  it."  His  lordship  then  adverted  to  the  facts 
of  the  case  before  the  court ;  and  after  saying  that  the  defend- 
ants, morally  speaking,  had  been  guilty  of  an  offence,proceeded 
thus  :  "  I  admit  that  there  are  certain  irregularities  which 
"  are  not  the  subject  of  criminal  law.  But  when  the  cri- 
"  minal  law  happens  to  be  auxiliary  to  the  law  of  morality, 
u  I  do  not  feel  any  inclination  to  explain  it  away.  Now 
"  this  offence  is  within  the  words  of  the  act ;  for  the  defend- 
"  ants  have,  by  false  pretences,  fraudulently  contrived  to 
"  obtain  money  from  the  prosecutor ;  and  I  see  no  reason 
"  whv  it  should  not  be  held  to  be  within  the  meaning  of  the 
"  statute."  Ashhurst,  J.  said,  in  giving  his  opinion,  "  The 
"  statute  SO  Geo.  II.  c.  24.  created  an  offence  which  did  not 
"  exist  before,  and  I  think  it  includes  the  present.  The  le- 
"  gislature  saw  that  all  men  were  not  equally  prudent,  and 
"  this  statute  was  passed  to  protect  the  weaker  part  of  man- 
"  kind.  The  words  of  it  are  very  general,  *  All  persons  who 
"  knowingly  by  false  pretences  shall  obtain  from  any  person 
"  money,  goods,  &c.  with  intent  to  cheat  or  defraud,  &c.  ;' 
"  and  we  have  no  power  to  restrain  their  operation."  And 
by  Buller,  J.  "  It  is  in  this  case  necessary  to  consider  both 
"  the  statute  33  Hen.  VIII.  c.  J.,  and  the  SO  Geo.  II.  c.2k 
"  By  the  former  of  those  the  offence  consists  in  obtaining 
(t  money  or  goods  by  false  tokens  ;  and  unless  some  token 
"  be  used,  the  case  does  not  come  within  that  act.  Now  sup- 
"  pose  a  token  had  been  produced  in  this  case,  and  that  the 
"  defendants,  after  telling  their  story  to  the  prosecutor,  had 
"  said,  *  If  you  have  any  doubt,  here  is  the  colonel's  gorget,1 
"  I  think  it  would  have  fallen  within  the  statute  of  33  Hen. 
"  VIII.  If  it  would,  then  let  us  consider  what  effc  ct  the 
"  SO  Geo.  II.  c.  24.  has  on  the  case  : — the  legislature  thought 
"  that  the  former  statute  was  too  limited  ;  and  therefore  the 
"SO  Geo.  II.  c.  24.  was  passed  ;  which  enacts,  'That  all 
u  persons  who  shall  obtain  money  from  others  hy  fake  ;;/>- 
"  lencesj  with  intent  to  cheat  or  defraud  such  persons,  shall 
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ct  be  deemed  offt  nders  against  the  public  peace.  The  statute, 
"  therefore,  clearly  extends  to  cases  which  were  not  the  sub- 
"  ject  of  an  indictment  at  common  law.  The  ingredients 
u  of  this  offence  are,  the  obtaining  money  by  false  pre- 
"  tences,  and  with  an  intent  to  delraud.  Barely  asking  ano- 
"  ther  for  a  sum  of  money  is  not  sufficient :  but  some  pre- 
"  tence  must  be  used,  and  that  pretence  false;  and  the  in- 
"  tent  is  necessary  to  constitute  the  crime.  If  the  intent  be 
"  made  out,  and  the  false  pretence  used  in  order  to  effect  it, 
"  it  brings  the  case  within  this  statute."  (a) 

Qu.  whether         It  was  argued  in  this  case,  that  even  the  generality  of  the 

the  30  Geo.      t         (;  falge  preteilces  »  j„  the  statute  SO  Geo.  II.   c.  24. 

II.  c  24.  ex-  l  ' 

tends  the  law    does  not  extend  the  law  to  cases,  against  which,  common 

asata? which  caution  may  guard  :  but  Ashhurst,  J.  said,  as  we  have  seen, 
common  pru-  that  as  aU  men  were  not  equally  prudent,  this  statute  was 
guard?"1  passed  to  protect  the  weaker  part  of  mankind  :  still,  however, 

it  is  observed,  it  may  be  a  question  whether  the  statute  ex- 
tends to  every  false  pretence,  either  absurd  or  irrational  upon 
the  face  of  it,  or  such  as  the  party  has,  at  the  very  time,  the 
means  of  detecting  at  hand;  or  whether  the  words,  which 
are  ceneral,  shall  be  construed  co-extensively  with  the  cheat 
actually  effected  by  means  of  the  false  pretence  used.  And 
it  is  suggested,  that  these  may,  perhaps,  be  matter  proper  for 
the  consideration  of  the  jury,  with  the  advice  of  the  court,  (b) 

Count  Ville-  In  the  case  which  has  been  just  given   so  much  at  length, 

neuve's  case.     jjuuer  j    cj|e(]  the  following,  as  a  case  in  point:    the  de- 
Money  on-  '  °7  r 
tainedbythe    fendant,  Count  Villeneuve,  applied  to  Sir  T.   Broughton, 

fhefalsepre-  telling  him  that  he  was  intrusted  by  the  Duke  de  Lauzun 
tence  of  being  t0  take  some  horses  from  Ireland  to  London,  and  that  he 
foreigifnoble-  had    been    detained   so  long   by   contrary    winds    that    his 

man  to  take  nionev  VVas  spent;  by  which  representation  Sir  T.  Brough- 
some  horses  .  .  c . 

from  Ireland     ton    was  induced  to  advance  some    money  to  him ;    atter 

toLondon.and  j  ■  ^  it  turned  out,  that  the  prisoner  never  had  been  era- 
heme  detain-  * 


(a)  Young  and  others  (case  of)  (b)  2  East.  P.  C.  c.  18.  s.  8.  p. 

1789.     3  T.  R. 98.  828. 
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ployed  by   the  Duke  de  Lauzun,  and  that  his  whole  story  e*I  till  His 
was  a  fiction.     For  this  offence  he  was  convicted,  and  sen-  gpent  holden 

tenced  to  hard  labour  on  the  Thames,  (c)  to  he  within 

the  30 Geo.  I  [. 
c.  21. 

It  has  been  agreed  upon  by  all  the  Judges,  that  a  case  Witchell'i 

will  be  within  the  statute  SO  Geo.  II.  c.  24.  where  the  credit  "superin- 

15  created  by  means  of the  false  pretence  ;  and  they  held  that  tendantina 

in  the  following  case  the  prisoner  would  not  have  obtained  the  ,u,fiClu% 

credit,  but  for  the  false  account  which  he   delivered.     The  having  to 

•j  ii  />  i  i  keep  an  ac- 

evidence  was  that  the  prosecutors,  from  whom  the  prisoner  count  of  the 

was  charged  with  obtaining:  money  by  false  pretences,  were  »um^rof 

°  J      J  r  shearers  em- 

clothiers  ;    that  the  prisoner  was  a  shearman,  in   their  ser-  ployed,  and 
vice,  and  employed  to  superintend   the  other  shearmen,  and  their'ewuinM 

to  take  an  account  of  the   persons  employed,  and    of  the  and  wages, 

,(.,,•  j  .  .i     x  .i  i      r  a"d  to  deliver 

amount  ot  their  wages  and  earnings;    that  at  the  end  of  it  in  every 

each   week  he  was  supplied  with  money  to  pay  the  different  week,  deliver- 
shearmen  by  the  clerk  of  the  prosecutors,  who  advanced  to  account  hy 

him  such  sum  as,  according-  to  a  written  account  or  note  de-  whlcnheo.b- 

1  t°  tamed  il  .ru-er 

livered  to  him  by  the  prisoner,  was  necessary  to  pay  them,  sum  than  was 

The  prisoner  was  not  authorized  to  draw  from  the  clerk,  for     ".;u  a!,  '', 

»  was  ,i  iiiii'M  to 

money  generally  on  account,  but  merely  for  the  sums  actually  ot'  within  the 

earned  by  the  shearmen ,•  and  the  clerk  was  not  authorized  to  2t. 

pay  him  any  sums   except  what  he  carried  in  in  his  account 

or  note  as  the  amount  of  what  was  due  to  the  shearmen  for 

the  work  they  had  done.     It  appeared  that  the  prisoner  on 

the  9th  September  1796,  delivered  to  the  prosecutor's  clerk  a 

note  in  writing  in  the  following  form,  "  9th  September  1796, 

Shearmen  £44.  lis.  0(/.,"   which   was  the  common  form  in 

which  he  made  out  his  account  of  the  amount  of  their  week's 

wages.     And  it  further  appeared,  that  in  a  book  in  his  hand 

writing,  which  it  was  his  business  to  keep,  (of  the  men  employed , 

of  the  work  they  had  done,  and  of  their  earnings),  there  were 

the  names  of  several  men  who  had  not  been  employed,  who 

were  entered  as  having  earned  different  sums  of  money,  and 

also  false  accounts  of  the  work  done  by  those  who  were  ein- 

(c)  Villeneuve's  case,  cor.  More-      Chester,  1778.     3  T.  R.  104,  10*. 
ton,  C.  J.  of  Chester,  aud  Buller,  J. 
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ployed  ;  so  as  (o  make  out  the  sum  stated  in  the  note  to  be 
due  to  the  shearmen.  Upon  this  evidence,  the  jury  found 
the  prisoner  guilty;  but  sentence  was  respited  in  order  to 
take  the  opinion  of  the  Judges,  whether  this  case  were 
within  the  statute  30  Geo.  II.  c.  24.,  the  prisoner's  counsel 
contending  that  no  cases  were  within  the  statute  but  those 
where  the  original  credit  was  obtained  by  means  of  the  false 
pretence ;  and  that  it  did  not  extend  to  cases  where  there 
was  a  previous  confidence,  as  he  said  was  the  case  here. 
The  Judges,  after  some  difference  of  opinion,  ultimately 
all  agreed  on  the  principle,  that  if  the  false  pretence  created 
the  credit  the  case  was  within  the  statute  ;  and  they  consi- 
dered that  in  this  case  the  defendant  would  not  have  ob- 
tained the  credit,  but  for  the  false  account  which  he  had  de- 
livered in,  and  therefore  that  he  was  properly  convicted,  (d) 

Story's  case.  Jn  the  following  case  it  was  contended,  that  where  a  party 

otrtameTmo-    ODta'ned  money,  by  assuming  a  character  which  did  not  be- 

ney  from  the     Jong  to  him,  without  making  any  false  declarations,  or  asser- 

post-office,  by  tions,  the  statute  did  not  apply.     The  indictment  charged, 

assuming  to      tjiat  tne  prisoner  fraudulently  and  deceitfully  produced  and 

1)0  the  person  •  #./»■»  ™  • 

mentioned  in    delivered  to  E.  the  wife  of  John   Kayner,  which  John  Ray- 

amoneyor-       ner  employed  in  the  business  of  the  post-office,  as  de- 

der,  which  he  l      J  . 

presented  for    puty  post-master  of  the  town  of  Nottingham,  an  order  for 

teTidnot        payment  of  money,  commonly  called  a  money  order,  to  wit, 

make  any        for  the  payment  of  the  sum  of  one  pound,  to  one  John  Storer ; 

tion  or  asser-  an^  tnat  ue  unlawfully  &c.  pretended  to  the  said  E.  Rayner, 

tion  in  order,  tnat  he  was  the  person  named  in   the  said  order,  by  means 

money.  °£  which   false  pretence,  he  unlawfully,  &c.  obtained  from 

the  said  E.  Rayner  the  sum  of  one  pound  of  the  monies  of 

the  said  John  Rayner,  with  intent  to  cheat  and  defraud  the 

said  John  Rayner;  averring  also,  that  the  prisoner  was  not 

the  person   named  in  the  order,  nor  the  person  entitled  to 

receive  the  money  therein  mentioned.     There  was  a  second 

(d)  Witchell's  case,  East.  T.  and  have  any  sum  he  thought  fit,  on  ac- 

Trin.  T.  1798.     2  East.  P.  C.  c.  IS.  count;  but  only  so  much  as  was 

s.  8.  p.  830.     One  of  the  Judges  ob-  worked  out. 
served,  that  the  prisoner  was  not  to 
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count  differing  from  the  first  only  in  alleging  the  money  to 
be  John  Storer's,  and  the  intent  to  be  to  cheat  him.  It  ap- 
peared in  evidence,  that  the  prisoner  went  to  the  post-office 
at  Nottingham,  and  inquired  of  Mrs.  Rayner,  who  trans- 
acted the  business  there  for  her  husband,  if  there  were  any 
letters  directed  to  "  John  Story,  post-office,  Nottingham, 
to  be  left  till  called  for."  Mrs.  Rayner  finding  amongst  the 
letters  one  directed  for  "  John  Storer  to  be  left  till  called 
for,  Nottingham,"  and  supposing  it  to  be  the  letter  for 
which  the  prisoner  inquired,  delivered  it  to  him.  The  di- 
rection then  upon  the  letter  was  a  re-direction  of  it  from 
Northampton,  to  which  place  it  had  been  originally  sent 
from  Nottingham.  The  prisoner,  on  receiving  it,  objected 
to  the  payment  of  two  shillings  for  the  postage,  saying,"  It 
was  too  much  from  Manchester ;"  but  he  paid  the  money, 
and  went  with  the  letter  into  the  office  passage,  where  he 
remained  a  sufficient  time  to  have  read  it,  after  which  he 
returned  into  the  office  with  the  money  order  in  question, 
which  had  heen  enclosed  in  the  letter,  and  offered  it  to  Mrs. 
Rayner.  Mrs.  Rayner  told  him,  he  must  write  his  name  on 
the  back  of  the  order  before  she  could  pay  him  the  money, 
upon  which  he  wrote  his  real  name,  John  Story,  and  she 
paid  him  with  a  one  pound  note.  He  then  told  her,  that  if 
she  would  look  again  she  would  find  another  letter  for  him, 
from  Manchester,  which  she  did,  and  he  paid  for  it.  The 
order  in  question  (which  was  signed  by  Mrs.  Rayner  in  the 
name  of  her  husband),  was  in  the  following  form. 

"  No.  52.  Order  given  by  one  Deputy  on  another. 

"  £1.  Post-Office,  Nottingham,  Augt.  L2d.  1804. 

M  At  sight  pay  John  Storer,  according  to  my  letter  of 
"  advice  of  the  number  and  date,  the  sum  of  one  pound, 
"  and  place  the  same  to  the  account  of  the  money  order 
"  office."  J.  Rayner. 

"  To  the  Post-master  of  Northampton. 

"  This  order  must  be  signed  by  the  person  to  whom  it  is 
ec  made  payable,  and  sent  up  with  the  quarterly  account,  as 
"  a  voucher  for  the  payment." 
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The  terms  of  (he  letter  clearly  explained,  that  the  order 
could  not  have  been   intended  for  the  prisoner :  and  it  was 
proved,  that  when  he  was  fust  apprehended,  he  denied  hav- 
ing received  the  money,  or  having-  ever  seen  Mrs.  Rayner  : 
but  he  afterwards  assigned  a  want  of  money   as   the  reason 
of  his  conduct.     In  the  conversation  with  Mrs.   Rayner,  she 
never  asked  him,  if  he  was  the  person  for  whom  the  letter 
and  order  were  intended;  nor  did  he  say,  that  he  was  so. 
The  prisoner's  counsel  contended,  that   as  the   order  was 
given  to  the  prisoner  by  Mrs.  Rayner  herself,  and  the  pri- 
soner had  merely  presented  it  to   her  for  payment,  without 
making  any  untrue  declaration,  or  assertion,   the  case  was 
not  within  the  statute.      The  learned  Judge  left  it  to  the 
jury  to  find  against  the  prisoner,  if  they  were  satisfied,  that 
by   his  conduct   he  had   fraudulently  assumed  a  character 
which  did  not  belong  to  him,  although  he  had  made  no  false 
assertions:  and  the  jury  found  him  guilty.     lint  the  sen- 
tence was  respited,    in   order  to    take  the   opinion   of  the 
Judges,  as   well  upon  the  objection  made  as  upon  a  further 
doubt,  whether  the  signature  of  the  prisoner's  name,  under 
the  circumstances,  did  not  amount  to  a  forgery  of  a  receipt 
for  money,  in   which   the  lesser  offence  was  merged.     No 
opinion  of  the  Judges  was  ever  delivered  in  this  case ;  but, 
at  the  subsequent  assizes,  the  prisoner  was  sentenced  to  three 
months'  imprisonment,  (e) 

Freeth's  case.  It  appears  also,  from  the  following  case,  that  there  may 
The  fact  of  ^e  a  sufficient  false  pretence  within  the  statute  SO  Geo.  II. 
counteffeU  by  the  acts  and  conduct  of  the  party,  without  any  verbal  re- 
note  as  age-  presentations  of  a  false  and  fraudulent  nature.  The  first 
held  to  be  '  count  of  the  indictment  was  framed  on  the  33  Hen.  VIII. 

tantamount  |       ^  jt  was  ru]etl  that  this  could  not  be  supported, 

to  a  represent-  , 

ationthat  it     The  second  count  was  on  the  statute  30  Ueo.  11.  c.  ^4.  and 

was  so'  stated,  that  the  prisoner,  intending  to  cheat  and  defraud  John 

Beebee,  of  his  monies,  goods,  and  merchandizes,  on  &c,  did, 

falsely,  &c.  utter,  publish,  offer,  and  tender  to  the  said  J. 

(0  Rex  v.  Story,  cor.  Chambre,  J.,  Nottingham  Lent  Am.  1805.  MS. 
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B.  a  false,  forced,  and  counterfeit  paper,  as  and  for  a  true 
paper,  and  did  then  and  there  falsely,  knowingly,  and  de- 
signedly, fraudulently  and  wickedly,  pretend  to  the  said 
J.  B.  that  the  said  false,  &c.  paper  was  a  true  paper,  and 
signed  by  one  Wm.  Sparrow,  which  paper  was  as  follows, 

Wolverhampton,  27  Feb.  1807. 
I  promise  to  pay  the  bearer  on  demand  the  sum  of  ten 
shillings  and  six-pence. 

Wm.  Sparrow. 

with  intention  the  monies,  goods,  &c.of  the  said  J.  B.  to  obtain, 
well  knowing  such  paper  to  be  forged  and  counterfeit;  by 
means  of  which  false  pretences,  he  did  obtain  from  the  said 
J.  B.  a  sum  of  money,  to  wit,  nine  shillings   and  tenpence, 
against  the  form  of  the  statute,  &c.     The  third  count  stated, 
that  the  prisoner,  contriving  and  intending  to  cheat  and  de- 
fraud the  said  J.  B.  of  his  monies,  goods,  &c,  on,  &c.  did 
fraudulently  and  wickedly  utter,  publish,  offer,  and  tender  to 
the  said  J.  B.  a  false,  forged,  and  counterfeit  paper,  as  and 
for  a  true  paper,  and  which  he  then  and  there  did  pretend 
and  represent  to  the  said  J.  B.  to  be  a   true  paper,  sub- 
scribed,  &c.   (and    setting    forth    the    paper,)    with   inten- 
tion to  cheat  and  defraud   the  said  J.  B.  and  the  monies, 
goods,   &c.  of  the  said  J.  B.   fraudulently  to  obtain,  well 
knowing  the  said  paper  to  be  forged,  &c.  by  means  of  which, 
last  mentioned  false  pretences,  he  did  then  and  there  fraudu- 
lently obtain  from  the  said  J.  B.  a  sum  of  money,  to  wit, 
nine  shillings  and  ten-pence,  of  the  money  of  the  said  J.  B. 
It  appeared  by  the  evidence  of  John  Beebee,  that  the  pri- 
soner came  to  his  shop  at  Bilston,  on  a  Saturday  night,  and 
asked  for  a  loaf;  that  he  served  him  with  one  for  five-pence; 
that  the  prisoner  then  asked  for  some  tobacco,  and  the  wit- 
ness served  him  with  an  ounce  for  three-pence,  upon  which 
the  prisoner  threw  down  a  note   for  ten  shillings  and  six- 
pence.    The  witness  said  he  had   no  change,  but  in  copper, 
which  the  prisoner  said  would  do  ;  and  the    witness   then 
gave  him  nine  shillings  and  ten-pence,  in  copper,  which  he 
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took,  together  with  the  loaf  and  tobacco,  and  went  away," 
The  note  was  that  which  was  set  forth  in  the  indictment, 
and  was  a  forged  note :  and  it  was  proved  that  the  prisoner, 
in  the  course  of  the  same  evening  and  the  next  morning,  put 
off  several  other  notes  of  the  same  kind  and  amount,  and  all 
forged.  Sparrow  was  a  person  of  good  credit ;  and  his  notes 
under  twenty  shillings  were  generally  circulated  in  that 
neighourhood,  as  it  was  found  impracticable  to  pay  in  cash, 
or  larger  notes,  the  wages  of  the  numerous  day-labourers 
engaged  in  the  iron  manufactories.  But  by  the  statute  15 
Geo.  III.  c.  51.  s.  1.  promissory  notes,  &c.  negociable  for 
any  sum  less  than  twenty  shillings,  were  declared  absolutely 
void  and  of  no  effect;  and  the  second  section  of  that  act  de- 
clared, that  if  any  person  should  publish  or  utter  such  notes, 
&c.  for  a  less  sum  than  twenty  shillings,  or  should  ncgociate 
the  same,  he  should  forfeit  any  sum  not  exceeding  twenty 
pounds,  nor  less  than  five  pounds;  the  third  section  gave 
directions  as  to  the  form  of  conviction.  The  counsel  for 
the  prisoner  objected,  first,  that  this  was  not  a  case  within 
the  SO  Geo.  IT.  c.  24.  the  general  expressions  of  that  sta- 
tute being  confined  to  cases  of  false  suggestions  of  fact, 
as  in  the  case  of  Young,  and  others;  (/)  to  cases  where  the 
party  falsely  represents  himself  to  be  in  a  situation  which  he 
is  not,  as  a  servant  of  another,  or  as  having  his  order  or  au- 
thority, or  produces  a  false  account  of  disbursements,  on  the 
face  of  which  the  party  would  be  entitled  to  be  reimbursed, 
as  in  WitcheH's  case  (g) :  and  to  those  cases  where  credit  is 
acquired,  and  the  monies,  &c.  are  obtained  by  the  false  pre- 
tence. And  it  was  urged,  that  in  this  case  the  credit  was 
given  to  the  note,  and  to  no  representation  or  pretence  of 
the  prisoner  himself;  that  the  fraud  consisted  in  the  fabri- 
cation of  the  instrument,  not  in  any  representation  made 
by  the  prisoner.  But  the  learned  Judge  who  tried  the  pri- 
soner thought  that  the  uttering  it  as  a  genuine  note  was 
tantamount  to  a  representation  that  it  was  so.  An  objection 
was  also  taken,  as  to  this  being  a  cheat  at  common  law, 

(/)  Ante,  1385.  (g)  Ante,  1399. 
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upon  the  ground  that  as  a  note  of  this  sort  was  void,  and  pro- 
hibited by  law,  it  was  no  offence  to  forge  it,  or  to  obtain  mo- 
ney upon  it  when  forced,  as  the  party  taking  it  ought  to  be 
upon  his  guard.  The  case  was,  however,  left  to  the  jury, 
with  a  direction  that  the  evidence,  if  true,  sustained  both  or 
one  of  the  latter  counts  of  the  indictment:  and  the  jury  found 
the  prisoner  guilty  on  both  these  counts;  and  the  learned 
Judge  respited  the  sentence,  for  the  purpose  of  submitting 
the  points  to  the  consideration  of  the  twelve  Judges  ;  who 
all  held  the  conviction  right;  and  the  prisoner  was  after- 
wards sentenced  to  six  months'  imprisonment.  (/<) 

In  a  case  where  the  defendant  was  charged  in  an  indict-  prey's  case. 

Where  a  car- 
ment   that   he,  being  a  common  carrier,   had  received  goods  rierpreteuded 

to  carry  and  deliver  at  a  eertain  place;   and  that  afterwards  Jfl^jf'S^ 

contriving  and  intending  to  cheat  the  consignor  of  his  mo-  hehaddeli- 

ney,  he  pretended  to  him   that  he  had  carried  and  delivered  the  consignee, 

the  goods  to  the  consignee,  and  that  the  consignee  had  given  a"(1  thereby 

.  .  .  .  ,.  ,  obtained  rao- 

to  him  (the  said  carrier)  a  receipt  expressing  the  delivery  ot  nevforthe 

the  goods;   but  that  he  had  lost,  or  mislaid,  the  receipt:  and  C;irrirt£e;  '* 

°  '  was  hnlileii 

then    demanded    sixteen    shillings    for   the   carriage   of  the   that  the  of- 
goods,  and  by   means  of  such  false  pretences,  (which  were  Within  ^e  so 
expressly  stated  to  be   false)  obtained  the  sum  of  sixteen  Geo.ll.c. 
shillings  from   the  consignor,  it  was  holden  that  the  offence 
was  sufficiently  brought  within   the  words  and  meaning   of 
the  statute.  (/) 

Where  the  prisoner  went  to  a  tradesman's  house,  and   Coleman's 
said  she  came  from  a  Mrs.  Cook,  a  neighbour,  who  would   p^terce  of 
be   much  obliged  if  he  would  let  her  have  hulf-a-guinea's  being  .sent  by 


& 


a  neighbour 
worth  or  silver,   and  that  she   would   send  the  hah-guinea  to  borrow 

presently;   upon   which  she  obtained   the  silver,  went  away   money. 

with   it,  and  never   returned;    the  case  was  holden  not  to 

amount  to  felony. (A)     And  it  is  said  that,  in  truth,  this  was 


(h)  Freeth's  case,  cor.  Graham,  (k)  Coleman's  case,  0.  B.  1785. 

B.  Stafford  Sum.  Ass.  1807.  MS.  2  East.  P.   C.  c.   16.  s.  104.  p.  672. 

(i)  Rex  «.  Airey,  2  East.  R,  30.  1  Leach,  303,  note  (a>. 
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a  loan  of  the  silver,  upon  the  faith  that  the  amount  would 
be  repaid  at  another  time;  it  was  money  obtained  by  a  false 
pretence  ;  and  that  the  same  determination  has  been  made  in 
similar  cases  at  the  Old  Bailey.  (0 


Atkinson's 
case. 

Obtaining 
bank-notes  by 
means  of  a 
letter  written 
in  the  name 
of  another  to 
a  third  person. 


Collecting 

subscriptions 
for  illegal 
trading  com- 
panies. 


In  a  case  where  the  prisoner  was  indicted  for  stealing  two 
bank-notes,  and  it  was  proved  that  he  obtained  the  notes  by 
means  of  a  letter  written  in  the  name  of  another,  to  a  third 
person,  requesting  a  loan  of  money  ;  the  offence  was  holden 
not  to  amount  to  felony;  but  the  Judges  considered  it  as 
coming  within  the  33  Hen.  VIII.  c.  1.,  that  statute  particu- 
larly speaking  of  counterfeit  letters,  (m) 

It  has  been  liolden,  that  to  collect  subscriptions  for  an 
illegal  unincorporated  trading  company,  prohibited  by  6 
Geo.  I.  c.  18.  (n)  as  secretary  to  such  company,  comes  so 
near  to  obtaining  money  under  false  pretences,  that  if  a  man 
is  indicted  for  so  doing,  he  cannot  be  considered  as  prose- 
cuted without  any  reasonable  or  probable  cause,  (o) 


It  is  an  offence 
indictable  un- 
der 30  Geo. 
II.  c  24. 
fraudulently 
to  obtain 
goods  by  giv- 
ing in  pay- 
ment a  cheque 
upon  a  banker 
with  whom 
the  party- 
keeps  no  cash, 
and  which  he 
knows  will 
not  be  paid. 


We  have  seen,  that  it  was  holden  that  an  indictment  for  a 
cheat  or  fraud  at  common  law  could  not  be  supported 
against  a  person  for  delivering  a  draft  on  a  banker,  which  he 
knew  he  had  no  authority  to  draw,  and  would  not  be  paid,  and 
thereby  obtaining  certain  lottery  tickets.  <p)  But  a  different 
doctrine  appears  to  have  been  recently  la  id  down  in  a  case  of  an 
indictment  on  the  statute  SO  Geo.  11.  c.  24.  The  prosecutor 
was  a  jeweller  at  Cheltenham,  who  was  defrauded  of  goods  to 
a  considerable  value  by  the  defendants.  Among  other  things, 
for  the  purpose  of  deceiving  him,  they  gave  him  in  paj  ment  for 
the  goods  a  cheque  upon  certain  bankers  in  London,  with  whom 
it  was  proved  they  kept  no  cash,  and  had  no  account.  It 
was  contended  on  behalf  of  the  defendants,  that  as  far  as  the 


(/)  2  East.  P.  C.  c.  16.  s.  104.  p. 
673. 

(?n)  Atkinson's  case,  2  East.  P.  C. 
c.  16.s.  104.  p.  673,  and  anle,  1066, 
1067. 


(n)  Anle,  441. 

(o)  Rex  v.  Stratlon  and  others, 
cor.  Lord  Ellcnborough,  C.  J.  1809, 
1  Campb.  549  in  the  notes. 

(/j)  Rex  p.  Lara,  anle,  1376. 
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cheque  was  concerned,  they  were  not  criminally  liable.  But 
Bayley,  J.  is  reported  to  have  said,  "  This  point  has  recently 
"  been  before  the  Judges;  and  they  were  all  of  opinion,  that 
"  it  is  an  indictable  offence,  fraudulently  to  obtain  goods  by 
"  giving  in  payment  a  cheque  upon  a  banker  with  whom  the 
"  party  keeps  no  cash,  and  which  he  knows  will  not  be 
"  paid."  And  the  defendants  were  convicted  and  sentenced 
to  seven  years'  transportation,  (q) 

It  is  said,  that  though  a  man  cannot  be  guilty  of  forgery, 
merely  by  passing  himself  off  for  the  person  whose  real  sig- 
nature appears  to  a  written  instrument,  although  for  the 
purpose  of  fraud,  and  in  concert  with  such  real  person,  there 
being  no  false  making,  yet  this  appears  to  be  a  false  pre- 
tence within  the  statute  30  Geo.  II.  c.  2\.  (/) 

Several  points  were  ruled  in  a  modern  case,  upon  the  sta-  Rex  v.  Doug- 
tute  30  Geo.  II.  c.  24.  The  indictment  charged  that  the  ^n  indictment 
defendant  having  in  his  custody  and  possesion  a  certain  par-  ontheSOGeo. 
eel,  to  be  by  him  delivered  to  Maria,  countess  dowager  of  was  hoUleii 

Ilchester,  upon  the  delivery  of  which  he  was  authorized  and  that  where- the 

i                 •              iii                        •          -ii-  defendant,  :i 
directed  to  receive  and  take  the  sum  of  six  shillings  and  six-  porter,  deli- 
pence  and  no  more,   for  the  carriage  and  porterage  of  the  ve™&  along 
same;  yet  that  defendant  produced  and  delivered  to  Tho-  offish  a  false 
mas    Harris,    then   being  servant    to   the  said   Countess  of  ^^  that 
Ilchester,  the  said  parcel,  together   with  a  certain  false  and  9*.  lOrf.  in- 
counterfeit  ticket,  made  to  denote  that  the  sum  of  nine  shil-  ^  was  t0  be 

lings  and  ten-pence  was  charged  for  the  carriage  and  porter-  paidforit, 

c  *u         -A  i  i       mi  ■       i  .       the  basket  was 

age  ot  the  said  parcel,  and   unlawfully,   knowingly,   and  de-   well  described 

(q)  Rex  v.  Jackson  and  another,  name  of  a   fictitious    person,  the 

cor.  Bajley.  J.,  Gloucester  Lent  Am.  Judges  held  that  it  was  immaterial 

1813.     3   Campb.   370.      .And   see  whether  such  person  existed  or  not, 

Lockett's  case,  1772.     1   Leach  94.  it  being  sufficient  that  the  order  on 

o  T.  R.  567  note  (c)     2  East.  P    C.  the  face  of  it  imported  a  right,  on 

c.  19.  s.  3S.  p.  910.  where  upon  an  the  part  of  the  drawer,  to  direct 

indictment  for  forging  an  order  for  such  a  transfer  of  his  property, 
payment  of  money,  being  in  truth  (r)  2  East.  P.  C.   c.  19.  s.  5  p 

a  draft  upon  a  banker  drawn  in  the  856. 

4  v  2 
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in  the  indict-     signedlv,  did  falsely  pretend  to  the  said  Thomas  Harris,  that 

mentasa/>«r-       '  "  '  „  .        .   , 

ct-/,-  hut  that    the   said  false  and  counterfeit  ticket  was  a  ju^t  and  true 

it  would  have  ticket,  and  that  the  said  sum  of  nine  shillings  and  tenpence 

been  other-  l  . 

wise, if  the  in-  had  been  charged,  and  was  due  and  payable,  for  the  carriage 

du-tnient  had    amj  p0rterage  of  the  said  parcel ;    and  that  defendant  was 

been  on  the  . 

39  Geo.  111.  c.  authorised  and  directed  to  receive  and  take  the  said  sum  of 

enumerates  nme  fen'^,n»s  an^  tenpence  for  the  carriage  and  porterage 
baskets,  pack-  of  the  said  parcel  :  by  means  of  which  said  false  pre- 
&c.  sueci/i-  fences,  defendant  did  unlawfully,  knowingly,  and  designedly 
ca"y-  obtain  of  and  from  the  said  Thomas  Harris  the  sum  of  three 

shillings  and  fourpence  in  monies,  of  the  monies  of  the  said 
countess,  with  intent  to  cheat  and  defraud  her  of  the  same  ; 
whereas  in  truth  and  in  fact,  &c.   The  delivering  the  parcel 
mentioned  in  the  indictment,  and  receiving  nine  shillings  and 
ten-pence,  instead  of  that  which  he  ought  to  have  received, 
namely,  six  shillings  and  sixpence,  was  sufficiently  brought 
home  to  the  defendant.     But  it  appeared  that  the  parcel  was 
a  basket  of  fish:   upon  which  it  was  contended  on  behalf  of 
the  prisoner,  in  the  first  place,  that  the  indictment  was  not 
upon  the  statute  SO  Geo.  II.  c.  24.  but  upon  a  public  local  act, 
the  S9  Geo.  111.  c.  58.  <s)  by  which  it  is  enacted,  that  if  any 
porter,  or  other  person   employed  in  the  porterage  or  de- 
livery of  the  "  boxes,  baskets,  packages,  parcels,  trusses,  game, 
"'  or  other  things,"   mentioned  in  the  act,  shall  demand  or 
receive  in  respect  of  such  porterage  or  delivery,  any  greater 
sum  or  sums,  than   the  rates  or  prices  thereinbefore   fixed, 
such  person  shall  for  every  such  offence  forfeit  not  exceeding 
twenty,  nor  less  than   five  shillings;  and  that,   being   upon 
such  act,  the  basket  in  question  was  not  properly  described 
as  a  parcel,  that  parcel  was  not  a  generic  name,  and  that  the 
indictment  should  have  described  the  thing  according  to  the 
fact.  (/)   Lord  Ellenborough,  C.  J.  was  of  opinion,  that  if  the 


(s)  Entitled  "  an  act  for  regulat-  <.  r^h  0f  Southwark,  and  places 

"  ing  the  rates  of  porterage  to  be  «  adjacent." 

"taken  by  innkeepers,  and  other  (/)  See  as  to  this  objection,  Cook's 

"  persons  within  the  cities  of  Lon-  case,  ante,  1181. 
"  don  and   JVestmintttr,    the    bo- 
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indictment  had  been  upon  the  statute  cited  of  the  30  (>eo.  III. 
this  would  have  been  a  fatal  variance;  but  that,  as  the  indict- 
ment «;b  upon  the  30  Geo.  II.  c.  24.  a  basket  answered  the 

general  description   of  a  parcel  well  enough.     In  the  next  Whereanin- 

,  .A  .  .         ,     .  .  .         ,  .,,.  ,  dictment  on 

place  it  was  objected  that  as  the   nine  shillings  and   ten-   theS06eo.II. 

pence   were   paid   to  the  defendant  by   the  servant   of  the  c.24.ayersthat 

r  r  .  J  thedefeudant, 

countess  of  Ilchester,  the  indictment  had  improperly  avrrred   by  false  pre- 

that  the  monies  obtained  by  the  defendant,  namely,  the  three  J«nce»,obtain- 

•'  ■"  edasumot 

shillings  and  fourpence,  were  "  the  monies  of  the  countess,"  money,  being 
though  she  had  afterwards  repaid  the  servant  the  whole  sum   n)on,esof  a 

of  nine   shillings  and  tenpence  ;  that  in  fact  the  three  shil-  and  it  appear* 

in  evidence 
lings  and  fourpence  never  had   been  her's,  and  whether  or  that  the  mo- 

not  she  was  bound  to  reimburse  her  servant,  this  particular  ney  w.a*  "lj" 

/  tamed  from  B. 

sum   of  three  shillings  and  fourpence  was  at  the  instant  the  acting  as  A.'s 
sole  property  of  the  servant.     And  upon  this  point  Lord  ^ul  n'ut  w'° 
Ellenborough  held,  that  the  subsequent  allowance  by  the  that  time  in 
countess  of  Ilchester  did   not  make  the  money  paid  to  the  any  money 
defendant  her  property  at  the  time,  that  she  was  not  charg-  belonging  to 

A.  but  alter- 
able for  more  than  was  actually  due  for  the  carriage  of  the  wards  wus re- 
basket,   and    that   it   depended    upon    herself  whether   she  Pa|dby  ninthe 

1  r  sum  delivered 

should  pay  the  overplus.     But  the  servant  afterwards  stated,  to  the  defend- 
that  at  the  time  of  this  transaction  he  had  in   his  hands  up-  ,U1  '  ' .  e,  V1,'" 

r     ance  is  ratal : 

wards  of  nine  shillings  and   tenpence,  the  property  of  his  otherwise  if 
mistress,  which  Lord  Ellenborough  considered  sufficient  to  time  m  nja 
sustain    the   averment.     In   the  last  place  it  was  objected,  possession  a 

i  /T«  -l  •   i  •  t    '      an    ri    '        ill       Sum  beloilg- 

that  as  the  ottence  certainly  came  within   the  oO  beo.  ill.   me  to  A.  equal 

c.  58.  the  defendant  ought  to  have  prosecuted  on  that  sta-   to  tllal  deh" 

01  ,  vered  to  the 

tute :  but  Lord  Ellenborough  said,  that  the  remedy  given  defendant. 

by  that  statute  was  cumulative,   and  did  not  take  away  the  Tbe  local  sta- 

remedies  which  before  existed  either  at  common  law,  or  by  ,1"/,  .  c"" 

7         »    in.  c.  Dx.  on- 
other  acts  of  parliament,  (u)  ly  gives  a  cu- 
mulative re- 
medy. 
It  is  clear  that  it  is  not  sufficient  in  an  indictment  on  the  As  to  the  state- 


ment of  the 


(u)  Rex  v.  Douglass,  cor.  Lord  the  39  Geo.  III.  c.  JS.  It  certainly 
Ellenborough,  C.J.  1S08.  lCampb.  is  not  within  the  section  cited, 
212.  But  qu.  whether  the  offence  which  relates  only  to  an  over- 
charged in  the  indictment  is  within  charge  for  the  porterage. 
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false  tokens      statute  33  Hen.  VIII.  c.  1.  to  state  generally  that  the  of- 

and  false  pre- 

tences.  fence  was  effected  by  means  of  certain  false  tokens,  or  on  the 

30  Geo.  II.  c.  24.  that  it  was  effected  by  certain  false  pre- 
tences :  it  is  necessary  in  the  one  case  to  specify  the  false 
tokens;  (y)  and,  in  the  other,   to  state  what  the  false  pre- 
tences are.  (z)     They  should  be  set  out,  in  order  that  the 
court  may  see  what  they  are,  and  whether  they  come  within 
the  statutes.  («)     But  it  does  not  appear  to  be  necessary  to 
describe  them  more  particularly  than  they  were  shewn  or  de- 
scribed to  the  party  at  the  time  ;  and,  in  consequence  of 
which,  he  was  imposed  upon :  and  it  does  not  seem  to  be 
necessary  to  make  any  express  allegation  that  the  facts  set 
forth  shew  a  false  token,  or  a  false  pretence,  (b)     In  a  case 
where  it  was  assigned  for  error  that  it  was  no  where  alleged 
in  the  indictment  that  the  defendant  "  did  falsehj  pretend," 
the  judgment  was  nevertheless  affirmed.     The  indictment 
alleged,  in  substance,  that  the  defendant  unlawfully,  know- 
ingly, and  designedly,  pretended  certain  things,  "  by  means 
of  which  said  false  pretences"  he  obtained  the  money  ;  and, 
in  the  subsequent  part  of  the  indictment,  all  the  pretences 
were  averred  to  be  false :  and  the  court  held  this  to  be  suf- 
ficient.    And  it  seems  also  to  have  been  their  opinion,  that 
the  indictment  would  have  been  good  if  it  had  only  alleged 
that  the  defendant  obtained  the  money  by  such  and  such  pre- 
tences, (stating  them  :)  and   then   averred   that  those  pre- 
tences were  false,  (c)     But  a  special  averment,  that  the  pre- 
tences, or  some   of   them,   are  false,  cannot  be  dispensed 
with  ;  and,  in  a  case  where  it  was  omitted,  and  an  exception 
taken  on  a  writ  of  error,  the  judgment  was  reversed.     The 
court  considered  the  case  by  analogy  to  the  necessary  aver- 
ments in  an  indictment  for  perjury,  framed  under  the  stat. 
23  Geo.  II.  c.  ll.,(t/)  and  were  decidedly  of  opinion  (hat, 

(y)  Rex  v.  Munoz,  2  Str.  1 127.  837,  838.     Terry's  case,  Cro.  Car. 

7  Mod.  316.     1  Sess.  Cas  201.  564. 

(a)  Rex  v.  Mason,  2  T.  R.  581.  (c)  Rex  v.  Airey,  2  East.  R.  30. 

(a)  Fullers  case,  2  East.  P.  C.  ante,  1395- 

c.  18.  s.  13.  p.  837.  (J)  Post.  Book  V.  Chap,  on  Per- 

(b)  2  East.  P.  C.  c.  18.  s.  13.  p.     jury. 
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where  a  party  is  charged  with  obtaining  money,  &c.  by  false 
pretences,  the  indictment  ought  to  announce  to  him  the  pre- 
cise charge  by   distinct  averments,  and  state  in  what  parti- 
cular such  pretences  are  false.     Lord  Ellenborough,  C.  J. 
said,  "  To  state  merely  the  whole  of  the  false  pretence,  is 
"  to  state  a  matter  generally  combined  of  some  truth  as  well 
"  as  falsehood.     It  hardly  ever  happens  that  it  is  unaccom- 
"  panied  with  some  truth.     Suppose  the  offence,  instead  of 
"  being  comprized  within  five  or  six  separate  matters  of  pre- 
"  tence,  as  here,  had  branched  out  into  twenty  or  thirty,  of 
"  which  some  might  be  true,  and  used  only  as  the  vehicle  of 
"  the  falsity;  are  we  to  understand  from  this  form  of  charge 
"  that  it  indicates  the  whole  to  be  false,  and  that  the  defend- 
"  ant   is   to   prepare  to  defend  himself  against  the  whole  ? 
"  That  would  be  contrary  to  the  plain  sense  of  the  proceed- 
"  ing,  which  requires  that  the  falsification  should  be  applied 
"  to  the  particular  thing  to  be  falsified,  and  not  to  the  whole. 
"  And  the  convenience  also  of  mankind  demands,  and,  in 
"  furtherance  of  that  convenience,  it  is  part  of  the  duty  of 
"  those  who  administer  justice  to  require  that  the  charge 
"  should  be  specific,   in  order  to  give  notice  to  the  party  of 
"  what  he  is  to  come  prepared  to  defend ;  and,  to  prevent 
"  his  beinff  distracted  amidst  the  confusion  of  a  multifarious 
"  and  complicated  transaction,  parts  of  which  only  are  meant 
"  to  be  impeached  for  falsehood.     The  legislature  have  ex- 
"  pounded  their  understanding  of  the  matter  in  the  case  of 
"  perjury ;  and  I  am  at  a  loss  to  discover  why,  in  reason,  in 
"justice,  and  in  mercy  to  the  party,  the  charge  in  this  case 
"  should  not  be  as  distinctly  ascertained  by  proper  aver- 
"  ments  that  specifically  draw  his  attention  to  it,  as  in  the 
"  case  of  perjury."  (e) 

In  a  case   which  has  been  previously  mentioned,  on  ano-  As  to  (he  ccr- 

ther  point,  (/)  an  objection  was  taken  that  the  pretence  was  ^/"'f  w,r\ 

not  stated  with  sufficient  certainty,  inasmuch  as  a  wager  pretence 

should  be 
stated* 
(<?)  Rex  v.  Perrott,  lsil.     '2  M.  (/)  Young  and  others,  (case  of,) 

&  S.  379,  386.  ante,  1385,  et  sequ. 
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therein  mentioned  was  stated  only  to  have  been  made  "  with 
a  colonel  in  the  army  then  at  Bath,"  without  setting  forth 
the  colonel's  name,  (g)  But  the  objection  was  overruled; 
and  Lord  Kenyon,  C.  J.  said,  that  the  charge  was  suffi- 
ciently certain  to  enable  the  defendants  to  know  what  they 
were  called  upon  to  answer  for;  and  that  perhaps  the  co- 
lonel's name  with  whom  the  wager  was  stated  to  have  been 
made  was  not  mentioned  ;  in  which  case  he  could  not  have 
been  described  with  greater  accuracy.  And  further,  that  if 
such  a  wager  had  been  actually  depending,  it  was  compe- 
tent to  the  defendants  to  have  proved  it  in  their  defence. 

Several  <le-  In  the  same  case  it  was  also  holden,  that  several  defend- 

fendants  may  .  .    .   .     .       .        ,  .  .. 

be  charged       an*s    might   be  charged  jointly   in   the  same  indictment,  it 

jointly  iu  the  jnev  vvere  a]i   present  and  in  concert  together,  taking  part 
same  indict-  "  '  ,  , 

ment,  if  they   in  the  same  transaction.     And  it  was  holden  also  to  be  no 

were  all  pre-  0kject|on  jn  arrest  of  judgment,  that  the  indictment  con- 
sent, and  tak-        J  jo 

ingpartinthe  tained  several  charges  of  the  same  nature  in  the  different 
transaction.  counts#  Lord  Kenyon,  C.  J.  said,  "  This  objection  would 
"  be  well  founded  if  the  legal  judgment  on  each  count  was 
"  different ;  it  would  be  like  a  misjoinder  in  civil  actions. 
"  But,  in  this  case,  the  judgment  on  all  the  counts  is  pre- 
"  cisely  the  same  ;  a  misdemeanor  is  charged  in  each.  Most 
"  probably  the  charges  were  meant  to  meet  the  same  facts  ; 
"  but,  if  it  were  not  so,  1  think  they  may  be  joined  in  the 
"  same  indictment." 

The  pretences       Upon  an  indictment  for  obtaining   money  by   false  pre- 
must  be  prov-  .  ,  .  ,  ,      .,    .       . 

ed  as  laid.         tences,  the  pretences  which,  as  we  have  seen,  must  be  distinctly 

set  out,  (//)  must  at  the  trial   be  proved  as   laid:  so  that, 

where  the  indictment   stated  that  the  defendant  pretended 

that  he  had  paid  a  sum  of  money  into  the  bank  of '  England, 

and  it  appeared  upon  the  evidence  that  he  did  not  say  that 

he  paid  the  money,  but  that  he  said  generally  that  the  money 

had  been  paid  into  the  bank,  Lord  Ellenborough,  C.  J.  held 

(g)  See  the  abstract  of  the  indict-  (ft)  Ante,  1400. 

ment,  ante,  1385,  1386. 
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this  to  be  a  fatal  variance;  and  said,  that  an  assertion  that 
money  had  been  paid  into  the  bank  was  rery  different  from 
an  assertion  that  it  had  been  paid  into  the  bank  by  a  par- 
ticular individual.  (/) 

It  has  been  said  that  offenders  can  only  suffer  corporal  Punishment. 
punishment,  but  cannot  be  fined  by  force  of  the  statute 
33  Hen.  VI11.  c.  I.  alone  ;  (k)  but  a  precedent  is  cited  by 
which  it  appears  that  part  of  the  punishment  of  a  person 
convicted  on  that  statute  was  a  fine  of  500/.  (/)  And  it  is 
observed,  that  cases  may  occur  where  the  offender  may  be 
fined  at  common  law  as  well  as  corporally  punished  under 
that  statute  ;  (which  certainly  was  not  meant  to  abridge,  but 
rather  to  extend  the  common  law:)  and  that  such  might 
have  been  done  in  the  precedent  cited,  which  was  a  case  of 
direct  forgery  at  common  law.  (m)  We  have  already  seen 
that  the  punishment  under  the  statute  SO  Geo.  II.  c.  2-f. 
may  be  by  fine  and  imprisonment,  whipping,  or  transporta- 
tion for  seven  years.  (>?) 

Though  in  cases  where  goods  have  been  obtained  from  No  restitution 
,         ,  f       j     i  D)'  tne  court 

another  by  mere  fraud,  the  court  have  no  power  of  award-  ot  «oods  ob- 

ing  restitution  on  conviction  of  the  offender,  as  in  cases  of  ta,lletl  °) iiXis* 

~  .  pretences, 

felony  ;  (o)  yet  it  appears  that  the  obtaining  goods  by  false 

pretences  does  not  change  the  property  in  the  goods,  (p) 

(i)  Rex  v.  Plestow,  cor.  Lord  El-  838,  839.     Ante,  1370,  1373. 

lenborough,  C.  J.,  1808.    1  Campb.  (n)  See  the  Statute,  ante,  1382. 

494.  (o)  Parker  v.  Patrick,  5  T.  R. 

(k)  3  Inst.  133.  175.;  and  De  Veaux   and  others, 

(/)  1   Hawk.  P.  C.  c.  71.  s.  6. ;  (case  of,)  2  Leach,  585. 

citing  Terry's  case,  Cro.  Car.  56 1.  (p)  Noble  v.  Adams,  7  Taunt.  59. 

(m)  2  East.  P.  C.  c.  18.  s.  14.  p. 
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SECTION  III. 

Of  Cheats  and  Frauds  Punishable  by  other  Statutes. 

The  few  statutes  by  which,  in  addition  to  those  which 
have  been  already  mentioned,  cheats  and  frauds  are  sub- 
jected to  punishment,  will  be  mentioned  according  to  the 
order  of  the  time  at  which  they  were  passed. 


13  Eliz.  c.  5. 
For  the  avoid- 
ing fraudulent 
conveyances, 
judgments, 
&c, 


Enacts  that 
they  shall  be 
Toid: 


And  that  the 
parties  to 
them  shall  in- 
cur a  forfeit- 
ure of  a  year's 
villus'  of  the 
lands,  &c.  ; 
and  sullcr  im- 
prisonment 
for  one  half 
year. 


The  statute   IS  Eliz.  c.  5.    intitled,    "  An  Act  against 
"  Fraudulent  Deeds,  Gifts,  Alienations,  &c."  recites  that 
"  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds, 
"  suits,  judgments,  and  executions,  had  been  and  were  de- 
"  vised  and  contrived  of  malice,  fraud,  covin,  collusion,  or 
"  guile  ;  to  the  end,  purpose,  and  intent,  to  delay,  hinder, 
"or  defraud  creditors  and  others,  of  their  just  and  lawful 
"  actions,  suits,  debts,  accounts,    damages,   penalties,    for- 
"  feitures,  heriot-,  mortuaries,  and  reliefs  ;"  and  then  enacts, 
in  the  first  place,  that  "all  and  every  feoffment,  gift,  grant, 
"  alienation,  bargain,  and  conveyance  of  lands,  tenements, 
"  hereditaments,  goods  and  chattels,  or  of  any  of  them,  or  of 
"  any  lease,  rent,  common,  or  other  profit  or  charge  out  of 
"  the   same   lands,    tenements,    hereditaments,    goods   and 
"  chattels,  or  any  of  them,  by  writing  or  otherwise,  and  all 
"  and  every  bond,  writ,  judgment,  and  execution,  shall  be 
"  deemed  and  taken  ;"    (only  as  against  that  person,  his 
heirs,  executors,  assigns,  &c.  whose  actions,  suits,  &c.  by 
such  fraudulent  devices  and  practices,  as  aforesaid,  shall  or 
might  be  in  any  ways  disturbed,  delayed,  or  defrauded,) 
"  to  be  clearly  and  utterly  void."     The  third  section  then 
enacts,  "  That  all  and  every  the  parties  to  such  feigned,  co- 
"  vinous,  or  fraudulent  feoffment,    gift,  grant,  alienation, 
"bargain,  conveyance,  bonds,  suits,  judgments,  executions, 
"  and  other  things  before  expressed,  and  being  privy  and 
"  knowing  of  the  same,  or  any  of  them  ;  which  shall  wit- 
"  tingly  and  willingly  put  in  ure,  avow,  maintain,  justify,  or 
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"  defend  the  same,  or  any  of  them,  as  true,  simple,  and 
"  done,  had  or  made  bond  jide,  and  upon  good  consider- 
M  ation  ;  or  shall  alien,  or  assign,  any  the  lands,  tenements, 
"  goods,  leases,  or  other  things  before-mentioned,  to  him  or 
"  them  conveyed  as  is  aforesaid,  or  any  part  thereof;  shall 
"  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the 
"  said  lands,  tenements,  and  hereditaments,  leases,  rents, 
"  commons,  or  other  profits,  of  or  out  of  the  same  ;  and  the 
u  whole  value  of  the  said  goods  and  chattels ;  and  also  so 
u  much  money  as  are  or  shall  be  contained  in  any  such  co- 
"  vinous  and  feigned  bond  ;"  one  moiety  to  the  crown,  the 
other  to  the  party  grieved,  to  be  recovered  in  any  of  the 
Queen's  courts  of  record,  by  action,  &c:  "  and  also  being 
"  thereof  lawfully  convicted,  shall  suffer  imprisonment  for 
M  one  half  year,  without  bail  or  mainprise." 

The  statute  27  Eliz.  c.  4.  recites,  that  subjects  and  corpo-  27  Eliz.  c.  4. 
rations,  "  after  conveyances  and  purchases  of  lands,  tene-  mischief  of 

"  ments,  leases,  estates,  and  hereditaments,  for  money,  or  fraudulent 

,  ,  .  ,  .  .  and   covinous 

"  other  good  considerations,  may  have,  incur  and  receive  conveyance*, 

"  great  loss  and  prejudice  by  reason  of  fraudulent  and  covi-  **■ 

"  nous  conveyances,  estates,  gifts,  grants,  charges,  and  limi- 

"  tations  of  uses  heretofore  made  or  hereafter  to  be  made 

"  of  in  or  out  of  lands,  tenements  or  hereditaments  so  pur- 

"  chased  or  to  be  purchased ;  which  said  gifts,  grants,  charges 

"  estates  uses  and  conveyances  were  or  hereafter  shall  be 

"  meant  and  intended  by  the  parlies  that  so  make  the  same 

"  to  be  fraudulent  and  covinous,  of  purpose  and  intent  to 

"  deceive  such  as  have  purchased,  or  shall  purchase,  the 

"  same  ;  or  else,  by  the  secret  intent  of  the  parties,  the  same 

"  to  be  to  their  own  proper  use,  and  at  their  free  disposi- 

"  tion,  coloured  nevertheless  by  a  feigned  countenance,  and 

"  shew  of  words  and  sentences,  as  though  the  same  were 

11  made  bond  fide,  for  good  causes,  and  upon  just  and  lawful 

"  considerations."     The  second  section  then  enacts,  "  That  And  enacts 

"  all  and  every  conveyance,  grant,  charge,  lease,  estate,  in-  j    *  'raU(lu- 

u  cumbrance  and  limitation  of  use  or  uses  of  in  or  out  of  anccsmadeto 
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deceive  pur-     "  any  lands,  tenements,  or  other  hereditaments,  whatsoever, 
be  void  :  "  n'dd  or  made  f°r  the  intent  and  of  purpose  to  defraud  and 

"deceive  such  person  or  persons,  bodu a  politic  or  corpo- 
"  rate,  as  have  purchased  or  shall  afterwards  purchase  in 
"  fee-simple,  fee  tail,  for  life,  lives  or  years,  the  same  lands, 
"  tenements  ami  hereditaments,  or  any  part  or  parcel  there- 
"  of,  so  formerly  conveyed,  granted,  leased,  charged  incum- 
"  bered  or  limited  in  use,  or  to  defraud  and  deceive  such  as 
"  have  or  shall  purchase  any  rent,  profit  or  commodity  in 
"  or  out  of  the  same,  or  any  part  thereof,  shall  be  deemed 
"  and  taken"  (only  as  against  that  person,  body  politic,  &c. 
their  heirs,  successors,  executors,  &c.  and  persons  lawfully 
claiming  under  them,  which  so  purchase  tor  money  or  other 
good  consideration,  the  same  lands,  &c.)  "  to  be  utterly 
And  that  the     "  void."    And  the  third  section  enacts,  "  That  all  and  every 

partus  to  such  a  tjie  par(|es  to  such  fained,  covinous  and  fraudulent  gifts, 
conveyances,  r  r>       ? 

who  avow  the  "  grants,  leases,  charges  or  conveyances  before  expressed,  or 
cur  the  for-"  '*  being  privy  and  knowing  of  the  same  or  any  of  them, 

feiture  of  a      "  which  shall  wittingly  and  willingly  put  in  ure,  avow,  main- 

year'svalueof  •       •     .,.  c      ,    x!  ?  ,1 

the  lands.  &c.       tain,  justily  or  defend  the  same  or  any  ot  them  as  true, 

and  sufter  mi-  a  simple  and  done,  had  or  made,  bond  fide,  or  upon  good 
prisonment  ...  ..  .  „  .  , 

tor  one  half      "consideration,  to  the  disturbance  or  hindrance  ot  the  said 

}car-  "purchaser  or  purchasers,  lessees  or  grantees,  or  of  or  to 

"  the  disturbance  or  hindrance  of  their  heirs,  successors, 
"  executors,  administrators  or  assigns,  or  such  as  have  or 
"  shall  lawfully  claim  any  thing  by  from  or  under  them  or 
"  any  of  them,  shall  incur  the  penalty  and  forfeiture  of  one 
"  year's  value  of  the  said  lands,  tenements  and  heredita- 
"  ments  so  purchased  or  charged  ;"  (the  one  moiety  to  the 
crown,  and  the  other  moiety  to  the  party  grieved,  to  be  re- 
covered in  any  of  the  queen's  courts  of  record,  by  action, 
&c.)  "And  also,  being  thereof  lawfully  convicted,  shall 
"  suffer  imprisonment  for  one  half  year  without  bail  or 
"  mainprize." 


9  Ann.  c.  14. 


The  statutes  relating  to  those  cheats  which  are  effected  by 

and  other  sta-  means  of  cards,  dice,  and  other  kinds  of  gaming  (and  par- 

2 
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ticularly  the  statute  9  Anne,  c.  14.),  have  been  mentioned  in   tntcs  relating 
a  former  part  of  this  treatise,  (t)  gaming. 

The  statute  also  of  6  Geo.  I.  c.  18.  which  relates  to  cheat-  6  Geo.  I.  c.  is. 
ing  or  bubbling  the  public  by  trading  adventures,  has  been  [^c  public  by* 
noticed  in  the  chapter  treating  on  nuisances,   as  such  ad-  trading  ad- 
ventures  are  expressly   declared   to   be   nuisances   by   the 
statute,  (u) 

The  statute  9  Geo.  II.  c.  5.  repeals  certain  acts  relating  to  9  Geo. II.  c.5. 
conjuration,  witchcraft,  &c.,and  then,  for  the  more  effectual  „Vetendin°n* 
preventing  and  punishing  of  any  pretences  to  any  acts  or  to  exercise 
powers  of  witchcraft,  sorcery,  inchantment,  or  conjuration,  tellforUam' 
whereby  ignorant  persons  are  frequently  deluded  and  de-  #c  and  being 
frauded;  enacts,  u  that  if  any  person  shall  pretend  to  exer-   to  beimpri- 

"  cise  or  use  any  kind  of  witchcraft,   sorcery,   inchantment,  sonedfora 
•  ii  ,.  „  year;  and 

"  or  conjuration,  or  undertake  to  tell  fortunes,  or  pretend  maybeob- 

"  from  his  or  her  skill  or  knowledge  in  any  occult  or  crafty   ''ged  to  gjve 

J  J    sureties  tor 

11  science  to  discover  where  or  in  what  manner  any  goods  or  good  be- 

ft  chattels,   supposed  to  have  been  stolen  or  lost,  may  be  naviour- 

"found;  every  person  so  offending,   being  thereof  lawfully 

"  convicted  (on  indictment  or  information  in  England,  or  on 

"  indictment  or  libel  in  Scotland),  shall,  for  every  such  of- 

"  fence,   suffer  imprisonment  by  the  space  of  one  whole  year 

"  without  bail  or  mainprize,  and  once   in   every  quarter  of 

"  the  said  year  in  some  market  town  of  the  proper  county 

"  upon  the  market  day,  there  stand  openly  on  the  pillory  by 

"  the  space  of  one  hour,  (r)  and  also  shall  (if  the  court  by 

"  which  such  judgment  shall  be  given  shall  think  fit)  be  ob- 

"  liged  to  give  sureties  for  his  or  her  good  behaviour,  in 

"  such  sum  and  for  such  time  as  the  said  court  shall  judge 

"  proper  according  to  the  circumstances  of  the  offence,  and 

"  in  such  case  shall  be  further  imprisoned  until  such  sure- 

*'  ties  shall  be  given." (y) 

(t)  Ante  594.  punishment  of  the  pillory,  except 

(m)  Ante  441.  in  cases  of  perjury,    &c.   see   56 

(x)  9  Geo.  II.  c.  5.  s.  4.  Geo.  III.  c.  138.  ante,  211,  note  («)- 

(y)  As  to  the  abolition  of  the 
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2  Geo.  III.  The  statute  32  Geo.  III.  c.  56.  entitled,  "  an  act  for  pre- 

relatin^the  venting  the  counterfeiting  of  certificates  of  the  characters  of 

givingoffalse  servants,"  after  reciting  the  great  and  increasing  evil  occa- 

se "ants made  sioned  by  false  and  counterfeit  characters  of  servants  being 

punishable  by   „jven  either  personally,  or  in  writing,  by  evil-disposed  per- 

a  penalty  on  ,     ' 

convictionbe-  sons,  enacts,  that  any  person  talsely  personating  any  master 

fore  two  jus-  mistress,  or  the  executor,   administrator,  wife,  relation, 

tices. 

housekeeper,  steward,  agent,  or  servant,  ot  a  master  or  mis- 
tress, and,  either  personally  or  in  writing,  giving  a  false  cha- 
racter to  a  servant;  or  pretending,  or  falsely  asserting  in 
writing,  that  a  servant  had  been  hired  for  a  period  of  time, 
or  in  a  station,  or  was  discharged  at  any  other  time,  or  had 
not  been  hired  in  any  previous  service,  contrary  to  truth; 
and  any  person  offering  himself  or  herself  as  a  servant,  pre- 
tending to  have  served  where  he  or  she  has  not  served,  or 
with  a  false  certificate  of  character,  or  v\ho  shall  alter  such 
certificate ;  and  any  person  who  having  before  been  in  service 
shall  pretend  not  to  have  been  in  any  previous  service;  shall, 
on  conviction  before  two  justices,  forfeit  the  sum  of  twenty 
pounds,  (a) 

37  Geo.  III.  The  statute  37  Geo.  III.  c.  143.  gives  a  summary  juris- 

c.  143.  as  to      diction  to  justices  of  the  peace  in  petty  sessions,  to  punish 

lalse  weights  J  . 

and  balances,   retailers,    in  whose   possession   lalse  weights  and   balances 

o n435asGtoIH'  sha11  be  found-     A nd  the  statute  55  Geo- 1IL  c-  4J-  Prides 
false  mea- 
sures. 

(a)  See  the  different  sections  of  No.  12.  p.  909.  note  ( 1 ),  the  learned 

the  statute,  the  substance  of  which  editor  says,   that  a  case  which  he 

only  is  here  given.      The  statute  had  lately  known  to  occur,  is  not 

provides  also  that  the  informer  may  within  the  provisions  of  the  act, 

be  a  witness,  and  indemnifies  of-  although    attended    with    all    the 

fenders  discovering  accomplices  be-  mischiefs  intended  to  he  provided 

fore  information.     It  also  gives  a  againstby  it;  viz.  the  case  of  assum- 

form  of  conviction,  provides  for  the  ing  the  name  of  another  person  who 

recovery  of  the  penalties,  and  gives  has  been  a    servant    in  the  same 

an  appeal  to  the  quarter  sessions.  place  with  the  offender.     As  to  the 

An  abstract  of  the  statute  is  given  civil   consequences  of   knowingly 

in   5  Burn.  Just.  Servants,  sect.  n.  giving  a  false  character,  see  1  Black. 

In  8  Ev.  Col.  Stat.  Pt.  vi.  CI.  xxxi.  Com.  432.  note  (13). 
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for  the  punishment  of  persons  who  shall  offend  by  using 
false  and  deficient  measures. 

The  statute  56  Geo.  III.  c.  63.  which  was  passed  for  regu-  56  Geo.  Til. 
lating  the  general  penitentiary  for  convicts  at  Millbank,  in  officers  6r 
the  county  of  Middlesex,  enacts  by  s.  12.  that  if  the  com-  servants.,! 
mittee  (appointed  by  the  act)  shall  suspect  any  fraudulent  tiaVy,  at  Min- 
or improper  charges  in  any  accounts  of  the  governor,  or  bank;  '"»king 

1      r  °  J  °  any  false  an- 

other officer  or  servant,  or  any  omission  therein,  they  may  tryorfraudu- 

examine  on  oath,  &c. ;  and  in  case  there  shall  appear  any  false  !ellt.  oni,sslou 
'  '  l  »  •■  in  their  ac- 

entry,  knowingly  made,  or  any  fraudulent  omission,  or  other  counts,  or 

fraud  or  collusion,   they   may  dismiss  the  officer,  &c  and  conU8jOJ1 

cause  an  indictment  to  be  preferred  against  them  at  the  next  may  be  indict- 

quarter  or  other  general  session  ol   the  peace  tor  the  county  nished  by  fine 

wherein  the  penitentiary  is  situated,  or  any  other  adjoining  aiul  imprison- 

.  *  ...  .        ment. 

county,  and  that  in  case  the  person  indicted  be  found  guilty 

of  such  offence,  he  shall  be  punished  by  fine  and  imprison- 
ment at  the  discretion  of  the  court. 

The  annual  mutiny  acts  usually  contain  clauses  providing  Mutiny  acts 

for  the  punishment  of  apprentices  and  other  persons  frau-   ,l7  Geo.  III. 
r        .  c-  12-  *•  96- 

dulently    enlisting   themselves.     By  the  57  Geo.  III.  c.  12.  Persons  mak- 

s.  96.  "  any  person  who  shall  knowingly,  wilfully,  and  de-   preseut^f6" 

"  signedly,  make  any  false  representation  of  any  particular   for  the  pur- 

"  contained  in  the  oaths  respectively  marked  (A)  and  (B),  taming: 

"  and  certificates  marked  (C)  and  (D)  in  the  schedule  to  this   bountJ,guil- 
,,  ,  l  •       i        i  .     .     .  tyof  obtain- 

"  act  respectively  contained  and  annexed,  before  the  justice  \ncr  money 

"  of  the  peace  or  magistrate,  at  the  time  of  his  attestation,  underfalse 
1  .    .  .  .        pretences. 

"  for  the  purpose  of  obtaining,  and  shall  obtain  any  enlist- 

"  ing  money,  or  any  bounty  for  entering  into  his  majesty's 

"  service,  or  any  other  money,  shall  be  deemed  guilty  of  ob- 

"  taining  money  under  false  pretences,  within  the  true  in- 

"  tent  and  meaning  of  the  30  Geo.  II.  c.  24;  and  the  pro- 

"  duction  of  such  certificate,  and  proof  of  the  hand-writing 

u  of  the  justice  of  the  peace  giving  such  certificate,  shall  be 

{<  sufficient  evidence  of  such  party  having  represented  the 

"  several  particulars  contained  in   the  oath  sworn  by  him, 

"  and  specified  in  the  certificate  of  the  justice  at  the  time  of 
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S.  100.    Ap-     "  his  being  attested."     And,  by  a  subsequent  section,  "  if 

prentices  en-    u  person  duly  bound  as  an  apprentice  shall  enlist  as  a 

listing  them-  -T   r  J  l\ 

selves  may  be  "  soldier  in  his  majesty's  land  service;  and  shall  state  to  the 

anTkeTto      "justice  of  the  peace  or  magistrate  before  whom  he  shall  be 

hard  labour      u  carried  that  he  is  not  an  apprentice,  every  such  person  so 

maybe inS  "  offending,  and  being  thereof  duly  convicted,  shall  be  and 

ed  under  the    u  js  hereby  declared  to  be  gubject  and  liable  to   be  impri- 

"  soned  in  any  gaol  or  house  of  correction,  and  kept  to  hard 

li  labour  for  two  years,  may  be  indicted  and  punished  forob- 

<•'  tabling  money  under  false  pretences  under  the  provisions 

the  expiration  „     f  j     s^  recj(e(j  act  0f  tne  thirtieth  year  of  the  reign  of 
of  the  appren- 
ticeship. "  his  late  majesty  King  George  the  second,  and  shall  alter 

"  the  expiration  of  his  apprenticeship,  whether  such  person 

"  shall  have  been  so  convicted  and  punished  or  not,  be  liable 

"  to    serve   as  a   soldier   in  any   regiment  of  his  majesty's 

"  regular  forces;  and  if,  on  the  expiration  of  his  apprentice- 

"  ship,  he  shall  not  deliver  himself  to  some  officer  author- 

"  ized  to  receive  recruits,  may  be  taken  as  a  deserter  from 

"  his  majesty's  forces."  (b) 


30  Geo.  II. 
c.24.,  and  are 
made  liable 
to  serve  as 
soldiers  after 


Cheats  and 
frauds  in  par- 
ticular trades. 


In  addition  to  the  statutes  which  have  been  thus  men- 
tioned there  are  others  relating  to  cheats  or  frauds  practised 
by  servants  and  others,  in  particular  trades,  and  punishable 
by  pecuniary  fines,  or  summary  proceedings,  before  magis- 
trates, which  will  be  found  arranged  under  their  proper 
titles  in  that  very  excellent  work,  "  Dr.  Burn's  Justice  of 
the  Peace."  (c) 


(b)  S.  100.  As  to  similar  of- 
fences by  persons  enlisting  into  the 
marine  for*  es,  see  the  annual  acts 
relating  to  those  forces.  We  have 
seen  that  it  was  a  cheat  or  fraud  at 
common  law  for  an  apprentice  to 
enlist  as  a  soldier,  and  obtain  the 
king's  bounty.  Jones's  case,  ante 
1367.  And  see  3  Burn.  Just.  Mili- 
tary Law. 

(c)  Such  a»  the  39  &  40  Geo.  III. 


c.  77.  s.  4.  respecting  the  fraudu- 
lent walling  or  stacking  of  coal,  Sfc. 
I  Burn.  Just.  tit.  Coals  and  Coal 
Mines;  the  1  Eliz.  c.  12.  as  to  the 
deceitful  making  of  linen  cloth, 
3  Burn.  Just.  tit.  Linen  Cloth;  the 
13  Geo.  III.  c.  23.  17  Geo.  II.  c.  5., 
&c.  as  to  the  deceitful  working  of 
woollen  cloth,  5  Burn.  Just.  tit. 
Woollen  Manufacture. 


Hll 


CHAPTER  THE  TWENTY-SEVENTH. 


Of  Forger}/. 

X*ORGERY  at  common  law  has  been  defined  as  i(  the  Definitions  of 
"  fraudulent  making  or  alteration  of  a  writing  to  the  pre- 
judice of  another  man's  right;"  (a)  or,  more  recently,  as 
"  a  false  making,  a  making  malo  animo,  of  any  written  in- 
strument, for  the  purpose  of  fraud  and  deceit:"  (b)  the 
word  "  making"  in  this  last  definition  being  considered  as 
including  every  alteration  of,  or  addition  to,  a  true  instru- 
ment, (c)  Besides  the  offence  of  forgery  at  common  law, 
which  is  of  the  degree  only  of  misdemeanor,  there  are  a 
great  many  kinds  of  forgery,  especially  subjected  to  punish- 
ment by  the  enactments  of  a  variety  of  statutes,  which 
many  years  ago  were  spoken  of  as  so  multiplied  as  almost  to 
have  become  general,  (d) 

These  statutes,  which,  for  the  most  part,  make  the  for- 
geries, to  which  they  relate,  capital  offences,  will  be  men- 
tioned in  subsequent  chapters.  At  present  it  will  be  at- 
tempted briefly  to  review  the  doctrine  of  forgery  at  com- 
mon law,  together  with  such  principles  and  decided  points 
as  (though  some  of  them  may  have  arisen  in  prosecutions 
upon  particular  statutes)  appear  to  be  of  general  applica- 
tion.    And,   pursuing  the  order  of  the  definitions  above 


(a)  4  Black.  Com.  247. 

(b)  2  East.  P.  C.  c.  19.  9.  1. 
p.  852.  Park.es  and  Brown  (case  of) 
2  Leach  785.  2  East.  P.  C.  c.  19. 
s.  49.  p.  965. 

(c)  Id.  ibid.  As  to  the  wor&forge, 
it  is  said  in  3  Inst.  169.  "  To  forge 
is  metaphorically  taken  from  the 

4 


smith,  who  beateth  upon  his  auvil, 
and  forgeth  what  fashion  or  shape 
he  will :  the  offence  is  called  crimen 
falsi,  and  the  offender  f disarms; 
and  the  Latin  word  to  forge  is 
fulsave,  or fubricare." 
(/i)  4  black.  Com.  218. 


forgery. 
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given,  we  may  consider,  I.  of  the  making  or  alteration  of 
a  written  instrument  necessary  to  constitute  forgery,  II.  of 
the  written  instruments  in  respect  of  which  forgery  may  be 
committed;  and,  III.  of  the  fraud  and  deceit  to  the  prejudice 
of  another's  right.  We  may  then  briefly  treat,  IV.  of  prin- 
cipals and  accessories ;  and,  V.  of  the  indictment,  trial,  evi- 
dence, and  punishment. 

A  publication       In  the  first  place,  however,  it  should  be  observed  that  the 
the  forced  ia-  on°enee  °f  forgery  may  be  complete,  though  there  be  no  pub- 

strument,  is      lication  or  uttering  of  the  forged  instrument.     For  the  very 
not  necessary  ,.  .  .  r.        ,    ,  •  •  i-i  i       *•  1 

to  complete      making   with   a   fraudulent  intention,    and  without  lawful 

f«f-.°£fnce  °f  authority,  of  any  instrument  which,  at  common  law,  or  by 
statute,  is  the  subject  of  forgery,  is  of  itself  a  sufficient  com- 
pletion of  the  offence  before  publication;  and  though  the 
publication  of  the  instrument  be  the  medium  by  which  the 
intent  is  usually  made  manifest,  yet  it  may  be  proved  as 
plainly  by  other  evidence,  (e)  Thus,  in  a  case  where  the 
note,  which  the  prisoner  was  charged  with  having  forged, 
was  never  published,  but  was  found  in  his  possession  at  the 
time  he  was  apprehended,  no  objection  was  taken  to  the 
conviction,  on  the  ground  of  the  note  never  having  been 
published,  there  being  in  the  case  circumstances  sufficient  to 
warrant  the  jury  in  finding  a  fraudulent  intention,  (f)  At 
the  present  time  most  of  the  statutes  which  relate  to  forgery 
make  the  publication  of  the  forged  instrument,  with  know- 
ledge of  the  fact,  a  substantive  offence. 

(e)  2  East.  P.  C.   c.   19.  s.  4.  p.  note  there,   in   question  had  bo  n 

855.  kept  in  the  prisoner's  possession, 

(/)  Elliott's  case,  1777,  1  Leach  and  never  attempted  to  be  uttered 

173.  2  East.  P. C.  c.  19.  s.  11.  p.  951.  by  him  ;  yet  it  was  a  question  for 

2  New  R.  93    note  (a).      And  see  the  jury  under    all    the    circum- 

also  Crocker's  case,  2  Leach  9S7.  stances  of  the  case,  whether  the 

where  it  appears  to  have  been  hold-  note  had  been  made  innocently,  or 

en  by  Le  Blanc,  J.,  that  though  the  with  an  intent  to  defraud. 


' 
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SECTION  I. 

OF  THE  MAKING    OR  ALTERATION    OF  A  WRITTEN    INSTRU- 
MENT NECESSARY  TO  CONSTITUTE  FORGERY. 

Not  only  the  fabrication  and  false  making  of  the  whole  Of  the  making 

of  a  written  instrument,  but  a  fraudulent  insertion,  altera-  °Ja„!^l°n 

1  ot  a  written 

tion,  or  erasure,  even  of  a  letter,  in  any  material  part  of  a  instrument 
true  instrument,  whereby  a  new  operation  is  given  to  it,  will  ,.0,)st,tute 
amount  to  forgery;  and  this,  although  it  be  afterwards  oxe-  forgery, 
cuted  by  another  person  ignorant  of  the  deceit,  (g)  And 
the  fraudulent  application  of  a  true  signature  to  a  false  in- 
strument, for  which  it  was  not  intended,  or  vice  versa,  will 
also  be  forgery.  (/*)  Thus  it  is  forgery  in  a  man  who  is  or- 
dered to  draw  a  will  for  a  sick  person,  to  insert  legacies  in  it 
of  his  own  head.  (0  So  if  a  man  insert  in  an  indictment 
the  names  of  those  against  whom,  in  truth,  it  was  not 
found  :  (k)  Or  if,  finding  another  name  at  the  bottom  of  a 
letter,  at  a  considerable  distance  from  the  other  writing,  he 
cause  the  letter  to  be  cut  off,  and  a  general  release  to  be 
written  above  the  name,  and  then  take  off  the  seal,  and  fix 
it  under  the  release.  (/)  And  in  a  late  case  it  appears  to 
have  been  considered  that  if  a  party  make  a  copy  of  a  re- 
ceipt, add  to  such  copy  material  words,  not  in  the  original, 
and  then  offer  it  in  evidence  on  a  suggestion  of  the  original 
being  lost,  he  may  be  prosecuted  for  forgery,  (m)  The 
fraudulent  alteration  of  a  material  part  of  a  deed  is  forgery; 
as  the  making  a  lease  of  the  manor  of  Dale  appear  to  be 
a  lease  of  the  manor  of  Sale,  by  changing  the  letter  D.  into 

(g)  2  East.  P.  C.  c.  19.   s.  4.  p.  Mod.  66.     1  Hawk.  P.  C.  c.  70.  s.  2. 
855.  (/)  3  Inst.  171.      1    Hawk.  P.  C. 

(/<)  Id.  Ibid.  c.  70.  s.  2.     3  Bac.  Ab.  Forg.  (A). 

(»)  Noy.  101.  Moor  759,  760.     3  (//t)  By  Lord  Ellenbonnigh,  C.  J., 

last.  170.     1  Hawk.  P.  C.  c.70.  s.  in  Upfold  v.  Leit,  5  Esp.  100.     The 

2.     3  Bac.  Ab.  Forg.  (A).  words  inserted  were  "  iu  full  of  all 

(fr)  Rex  v .  Marsh  and  others,  3  demands." 
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an  S. ;  or  the  making  a  bond  for  five  hundred  pounds,  ex- 
pressed in  figures,  seem  to  have  been  made  for  five  thou- 
sand: (n)  and  though  it  seems  to  have  been  thought  that  a 
deed,  so  altered,  is  more  properly  to  be  called  a  false  than  a 
forged  deed,  not  being  forged  in  the  name  of  another,  nor 
his  seal  nor  hand  counterfeited  ;  (o)  yet,  according  to  the 
better  opinion,   such  an  alteration  amounts  to  forgery;  on 
the  ground  that  the  fraud  and  villany  are  the  same,  as  if 
there  were  an   entire  making  of  a  new  deed  in  another's 
name ;  and  also  that  a  man's  hand  and  seal  are  falsely  made 
use  of  to  testify  his  assent  to  an  instrument,  which,  after 
such  an  alteration,  is  no  more  his  deed  than  a  stranger's.  (/>) 
Altering  the  date  of  a  bill  of  exchange  after  acceptance,  and 
thereby  accelerating  the  time  of  payment,  would  come  within 
the  same  rule,  (q)     And,  upon  the  principle  that  the  false 
making  of  any  part  of  a  genuine  note,  which  may  give  it  a 
greater  currency,  is  forgery:  it  was  holden,  in  a  modern 
case,  that  where  a  note  of  country  bankers  was  made  pay- 
able at  their  house  in  the  country,  or  at  their  banker's  in 
London,  and  the  London  banker  had  failed,  it  was  forgery  to 
alter  the  name  of  such  London  banker  to  the  name  of  another 
London  banker,  with  whom  the  country  bankers  had  made 
their  notes  payable  subsequently  to  the  failure.   The  Judges 
held  that  the  act  done  by  the  prisoner  was  a  false  making,  in 
a  circumstance  material  to  the  value  of  the  note,  and  its  fa- 
cility of  transfer,   by  making  it  payable  at  a  solvent  instead 
of  an  insolvent  house,  (r)     And  upon  the  general  principle 
that  the  alteration  of  a   true   instrument   makes  it,   when 

(n)  Moor  619.     1  Hawk.   P.  C.  (r)  Rex  v.  Treble,  2  Taunt.  328. 

c.  70.  s.  2.     So  in  Elsworths  case,  333.     2  Leach.  1040.     The  altera- 

2  East  P.  C.  c.  19.  s.  58.  j».  986.  tioii  was  effected  by  pasting  a  slip 

where  a  cypher  being  added  alter  of  paper  bearing  the  words  Rams- 

the  figure  8,  the  bill,  which  was  for  bottom  and  Co.,  over  the  words 

8/.,  became  a  bill  for  SOL  Bloxam  &  Co.  in  the  same  manner 

(o)  3  Inst.  169.  as  the  prosecutors  had  themselves 

(/>)  1  Hawk.  P.  C.  c  70.  s.  2.     3  altered  their  reissuablc  notes  after 

Bac.  Ab.  Forg.  (A)  in  the  notes.  the  failure  of  their  first  London 

(q)  Master  v.  Miller,  4  T.  R.  320.  bankers,  Bloxam  &  Co. 
2  East.  P.  C.  c.  19.  s.  4.  p.  853. 
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altered,  a  forgery  of  the  whole  instrument,  it  was  holden 
that  where  the  indictment  charged  the  prisoner  with  "  mak- 
ing, forging,  and  counterfeiting"  a  bill  of  exchange,  and 
with  uttering  it,  knowing  it  to  be  forged;  and  the  evidence 
was  of  an  alteration  of  the  bill  of  exchange  from  10/.  to  50/. 
in  the  part  of  it  in  which  the  sum  is  expressed  in  figures, 
and  also  in  the  part  in  which  it  is  expressed  in  letters,  the 
prisoner  was  properly  convicted  ;  though  the  statute,  on 
which  the  indictment  proceeded,  7  Geo.  II.  c.  22.  contains 
the  word  alter  as  well  as  the  word  forge ;  u  if  an}  person 
shall  falsely  make,  alter,  forge,  or  counterfeit,  or  utter,  or 
publish,  as  true,  any  false,  altered,  forged,  or  counterfeited, 
&c.;"  from  which  it  was  contended  that  to  alter  a  bill  of  ex- 
change was  made  a  distinct  offence,  (s) 

The  expunging,  by  means  of  lemon  juice  (laid  in  the  in-  Expungingan 
dictment  to  be  a  certain  liquor  unknown  to  the  jury),  an  in-  on  a  bank 
dorsement  on  a  bank  note,  was  holden  to  be  a  rasing  of  the  note> 
indorsement  within  the  statute  8  &  9  W.  III.  c.  29.  s.  36. 
which  relates  to  the  altering  or  rasing  any  indorsement  on 
any  bank  bill,  &c.  (t) 


In  a  case  where  the  prisoner  procured  a  deed  to  be  forged,  Forgery  and 
as  from  one  J.  M.  and  his  son,  conveying  a  certain  estate  for  alteration  of 
life  to  M.  K.;  and  after  the  death  of  one  of  the  supposed  *^e  deed, 
grantors,  had  procured  the  forged  deed  to  be  altered  by  en- 
larging the  grantee's  estate  to  a  fee;  and  was  convicted  of 
forging  and  uttering  it  in  the  state  to  which  it  was  so  altered  ; 
this  was  holden  to  be  well  by  all  the  Judges;  as  being  no 
less  a  forgery  after  than  before  such  alteration,  (u) 


(s)Teague's  case,  cor.  Le  Blanc,  J., 
Hereford  Sum.  Ass.  1802.  Mich.  T. 
1802.  2  East.  P.C.  c.  19.  s.  55.  p.  979. 
The  Judges  held  that  the  point  was 
governed  by  Dawson's  case,  Mich. 
3  G.  I.  1  Str.  19.  2  East.  P.C.  c.  19. 
s.  55.  p.  978.  where  the  prisoner 
having  altered  the  figure  of  2  in  a 
bank  note  to  5  (220/.  to  520/.)  ten 


of  the  Judges  agreed  that  it  was 
forging  and  counterfeiting  a  bank 
note;  and  that  3  Inst.  171, 172. was 
not  law  in  this  respect;  for  non  as- 
sumpsit might  be  pleaded  to  such 
a  note. 

(0  Rex  v.  Bigg,  3  P.  Wms.  419. 

(«)  Kinders  case,  1800.  2  Ea«t. 
P.C.  c.  19.  s. 4.  p. 855. 
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is  to  forgery 
iy  fraudulent 
p  nission  in  a 
prilten  in- 
truracnt. 


It  seems  that  a  man  cannot  be  guilty  of  forgery  by  a  bare 
nonfeasance;  as  if  in  drawing  a  will  he  should  omit  a  legacy 
which  he  was  directed  to  insert:  but  it  appears  to  have  been 
holden  that  if  the  omission  of  a  bequest  to  one  cause  a  ma- 
terial alteration  in  the  limitation  of  a  bequest  to  another, 
as  where  the  omission  of  a  devise  of  an  estate  for  life  to  one 
man  causes  a  devise  of  the  same  lands  to  another  to  pass  a 
present  estate,  which  otherwise  would  have  passed  a  re- 
mainder only,  the  person  making  such  an  omission  is  guilty 
of  forgery,  (.r) 


flaking  a 

aise  deed  in  a 
nan's  own 
tame. 


A  man  may  be  guilty  of  forgery  by  making  a  false  deed 
in  his  own  name.  Thus  it  has  been  holden  to  be  forgery  for 
a  person  to  make  a  feoffment  of  certain  lands  to  I.S.,  and 
afterwards  make  a  deed  of  feoffment  of  the  same  lands  to 
I.  D.  of  a  date  prior  to  that  of  the  feoffment  to  I.  S. :  for 
herein  he  falsifies  the  date  in  order  to  defraud  his  own  feof- 
fee, by  making  a  second  conveyance,  which  at  the  time  he 
had  no  power  to  make,  (j/)  And  it  is  also  said  that  his 
crime  would  have  been  the  same  if,  by  his  conveyance,  he 
had  passed  only  an  equitable  interest  for  good  consideration, 
and  had  afterwards  by  such  a  subsequent  antedated  convey- 
ance endeavoured  to  avoid  it.  (z) 


,     .  If  a  bill  of  exchange,  payable  to  A.  B.  or  order,  jjet  into 

noorsing  a  o  j  r  j  ?  © 

>ill  of  ex-        the  hands  of  another  person  of  the  same  name  with   the 
:hange  by  a  ,  ,  ,  .         ..     .   ,  ,,  , 

lersonofihe    Pa>ee>  an"  suc"  person,    knowing  that  he   is  not  the  real 

same  name  as  payee,  in  whose  favour  it  was  drawn,  indorse  it,  for  the  pur- 
pose of  fraudulently  possessing  himself  of  the  money,  he  is 
guilty  of  forgery.  («) 

Uttering  a  The  uttering  of  a  note,  as  the  note  of  another  person,  has 


(x)Moor762.  Noy.101.  1  Hawk. 
P.  C.  c.  70.  s.  6.  3  Bac.  Ab.  Forg.(A) 
2  East  P.G.C.  19.  s.  4.  p.  856. 

(y)  3  Inst.  1G9.  Pult.  46  b.  I 
Hawk.  P.  C.  c.70.  s.2.  3  Bac.  Ab. 
Forg.  (A). 


(«)  1  Hawk.  P.  C.  c.  70.  s.  2.  3 
Bac.  Ab.  Forg.  (A)  in  the  notes, 
Moor  665. 

(a)  Mead  v.  Young,  <l  T.  R. 
28. 
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been  holden  to  be  forgery,  though  sucli  note  was  made  in   n°te  made 
,  ,  c    ,  .  in  the  same 

the  same  name  as  that  ot  the  prisoner.  name  as  that 

of  the  pri- 
The  point  arose  in  the  following  case:    two  prisoners,  p      "s , ami 

named  Parkes  and  Brown,  were  indicted  for  forging  a  pro-  Brown's  case 
c      i  •  i    a     c  n  Holden  to  b 

missory  note,  or  which  the  following  is  a  copy.  forgery  to 

utter  a  note  a 

It  high  ton,  Salop,  April  20,  1796.       another, 
No.  B.  248.  though  made 

I  promise  to  pay  to  bearer,  on  demand,  at  Messrs.  Down,  sonersown 
Thornton,  and  Co.'s.,    bankers,    London,  the  sum  of  Five  narae' 
Guineas,  for  value  received.     For  Self  and  Co. 

Thos.  Brown,  (b) 
Five  Guineas. 

Entered,  T.  B. 

There  was  a  second  count  for  uttering  the  same,  knowing 
it  to  be  forged.  The  following  facts  appeared  in  evidence  : 
the  prisoner,  Brown,  uttered  the  note  to  one  Hulls,  a  shoe- 
maker, in  part  payment  for  a  quantity  of  boots  and  shoes 
which  he  had  bought,  under  pretence  that  he  was  a  Captain 
Brown  of  17th  regiment,  and  going  immediately  to  the 
West  Indies.  At  the  time  when  he  bargained  for  the  arti- 
cles at  Hulls's  shop,  he  told  Hulls  that  if  he  would  send  his 
boy  with  him  he  would  send  back  the  money  :  but  Hulls  de- 
clined this,  and  went  himself  with  the  prisoner.  While  on 
their  way,  Brown  said  that  his  brother  was  agent  to  the  17th 
regiment,  and  would  buy  all  the  shoes  Hulls  had:  and, 
upon  their  coming  to  a  public-house,  he  invited  Hulls  to  go 
in,  saying,  he  should  see  his  brother  presently.  They  then 
sat  down  together,  on  a  bench  in  the  garden  of  the  public- 
house ;  and  Brown  proceeded  to  speak  further  of  his  bro- 
ther, who,  he  said,  had  just  married  a  lady  with  a  fortune  of 
^15,000,  and  had  deposited  it  in  the  hands  of  Down  and 
Thornton.     After  some   time,   the  brother  not  appearing, 

(b)  The  words,  "  I  promise  to  guineas,  for  value  received  for  Self 
pay  the  bearer  on  demand  ;"  and  and  Co."  were  printed  in  the  note, 
also  the  words,  "  the  sum  of  five 
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Brown  went  into  the  house,  and  returned  again,  using  ex- 
pressions of  disappointment  at  the  absence  of  his  brother, 
and  added  :  "  I  am  sorry  I  cannot  pay  you  in  gold:  but  I  can 
il  give  you  what  is  just  as  good,  one  of  my  brother's  drafts, 
"  for  which  I  have  been  into  the  house  to  get  cash,  but  the 
"  landlord  has  not  enough  by  him."     He  then  produced  the 
note  in   question,  and  gave  it  to  Hulls,  who  asked  if  it  was 
on  the  money  lodged  with  Down  and  Co's.,  Brown  said 
that  it  was  ;  and  added,  that  his  brother  and  he  always  paid 
in  that  manner  on  demand,  for  they  wanted  no  credit.     He 
then  appointed  Hulls  to  meet  him  in  the  afternoon,  at  ano- 
ther place,  where  he  would  pay  him  the  balance.     The  note 
was  soon  discovered  to  be  a  forgery,  and  Hulls  could  hear 
nothing  more  of  Brown.     It  further  appeared,  that  Parkes 
and  Brown  were  connected  together;  and  that  when  Parkes 
was  taken  up,  more  than  forty  of  these  five-guinea  notes,  in 
blank,  were  found  upon  him,  dated  Ringhton,  Salop  ;  and  a 
few  of  the  same  sort  of  notes  were  also  found  concealed 
under  a  board  in  a  shop  where  the  prisoner  Brown  was  ar- 
rested, and  which  it  was  probable  he  had  thrust  there.    The 
note  in  question  was  proved  to  be  filled   up  in  the  hand- 
writing of  Parkes:  and  the  name  Thomas  Brown  was  also 
in  the  hand-writing  of  Parkes.     In  Parkes's  pocket-book 
was  found  a  receipt  under  a  cover,  addressed  to  Thomas 
Brown,  at  the  Compter,  (the  prison  to  which  Brown  had 
been  committed,)    for  21/.,  for  four  five-guinea  bills.     It 
was  also  proved  that  Down  and  Co.  had  no  such  customer  as 
Thomas  Brown,  of  Ringhton  in  Shropshire;  and  there  was 
no  evidence  that  the  prisoner  Brown  had  any  residence  or 
connection  at  that  place.    Upon  this  evidence  the  jury  found 
both  the  prisoners  guilty;  and  stated  that  they  thought  Parkes 
signed  the  note  in  question  with  Brown's  assent,  and  that 
Brown  uttered  it  under  a  representation  that  it  was  his 
brother's,  knowing  that  it  was  not  so,  with  intent  to  defraud 
Hulls.     The  following  objections  to   the  conviction  were 
then  taken  by  the  counsel  for  the  prisoner :  first,  that  the 
nam'    Thomas  Brown  was  the  real  name  of  one  of  the  pri- 
I    ,  'ha*   it  was  no  forgery  in  Parkes  to  sign 
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the  name  of  Thomas  Brown,  with  his  consent  ;  thirdly, 
that  if  Parkes  were  not  guilty  of  forgery.  Brown  could  not 
be  guilty  of  uttering  the  note  knowing  it  to  be  forged  ;  and, 
fourthly,  that  the  subsequent  misrepresentation  of  Brown 
ought  not  to  affect  Parkes,  as  there  was  no  evidence  that  he 
was  aware  of  the  fraudulent  circumstances  under  which 
Brown  would  utter  the  note  :  the  principle  being,  that  mis- 
representations do  not  amount  to  forgery,  or  make  that  a 
forgery  which  was  not  so  at  the  time  of  the  original  making. 

These  points  were  submitted  to  the  consideration  of  the 
twelve  judges,  who  held  the  conviction  wrong  as  to  Parkes, 
on  a  ground  irrelevant  to  the  subject  now  under  consider- 
ation ;  but  all  of  them  held  the  conviction  right  as  to  Brown  : 
and  Grose,  J.,  afterwards  delivered  their  opinion.  "  fie 
"  observed,  as  to  the  first  objection,  that  the  definition  of 
"  forgery  was,  'the  false  making  a  note,  or  other  instru- 
u  ment,  with  intent  to  defraud  ;'  (c)  which  might  be  done 
"  either  by  using  the  name  of  one  who  did  not  exist,  or  of 
"  one  who  did  exist,  without  his  consent.  That  this  was  of 
"  the  former  description  ;  being  uttered  by  the  prisoner  as 
u  the  note  of  his  brother,  no  such  person  as  his  brother  of 
"  that  name  appearing  to  exist:  and  that  the  circumstance 
u  of  its  being  made  in  the  same  name  as  his  own  could  not 
"  make  any  difference  ;  being  uttered  as  the  note  of  another, 
"  and  not  his  own.  The  same  answer  applied  to  the  second 
"  objection.  As  no  such  person  existed  to  whom  the  name 
"  of  Thomas  Brown,  as  the  signer  of  the  noie^  applied,  there 
il  could  be  no  consent  given  to  sign  the  name.  It  was  signed 
"  by  the  authority  of  a  Thomas  Brown,  but  not  of  the  Tho- 
"  mas  Brown  for  whose  note  it  purported  to  be  given.  For 
"  the  person  in  whose  name  the  note  was  made  was,  accord- 
"  ing  to  the  description  of  him  in  the  note,  then  a  resident 
"at  Ringhton,  in  Salop;  and  it  imported  that  he  was  a 
"  correspondent  of  Down,  Thornton,  and  Co.,  and  had 
"  money  in  their  hands  ;  and  he  was  also  represented  to  be 

(c)  Ante,  1411 
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"  the  brother  of  the  prisoner  ;  but  no  such  person  of  that 
"  name  and  description  appeared  to  exist.  And  all  this  was 
"  proved  and  found  to  be  done  for  the  purpose  of  fraud. 
"  Thirdly,  that  the  indictment  did  not  charge  that  Brown 
"  uttered  the  note  knowing  it  to  have  been  forged  by  Parkes, 
"  but  only  knowing  it  to  have  been  forged;  and,  therefore, 
"  let  it  have  been  forged  by  whomsoever  it  might,  it  was 
"  equally  an  offence  in  Brown  to  utter  it."  (d) 

Doubt  sup-  The  foregoing  case  has  been  observed  upon  by  a  learned 

the        P?D      writer,  who  says  that,  though  supported  by  the  highest  au- 
ingcase.  thority,  it  has  always  appeared  to  him  to  rest  upon  very 

questionable  principles,  (e)  And  he  cites  a  case,  where 
upon  the  facts  that  a  bill  made  by  the  prisoner  D.  Walker, 
(who  was  a  pauper  at  Manchester)  was  dated  Liverpool, 
signed  D.  Walker  and  Co.,  and  drawn  on  Devaynes  and 
Co.  London;  and  that  similar  bills  had  been  before  drawn 
in  the  same  manner,  and,  being  provided  for  before  due, 
had  been  regularly  paid,  although  the  drawer  was  unknown 
to  the  house;  the  case  in  question  was  cited  as  an  authority: 
but  the  learned  Judge  ruled,  that  the  evidence  was  not  suffi- 
cient to  go  to  the  jury.  (/)  And,  in  discussing  the  effect  of  a 
false  representation,  he  refers  to  the  following  case,  where 
the  prisoner  assumed  to  be  the  real  indorser  of  a  bill ;  yet, 
as  there  was  no  false  making,  it  was  holden  not  to  be  for- 
gery ;  though  the  act  was  done  in  concert  with  the  real  in- 
dorser, and  for  the  purpose  of  fraud,  (g) 

Hcvey's  case.        The  prisoner,  John  Hevey,  was  indicted  for  forging  an  in- 

The  prisoner    jorsement  on  the  back  of  a  bill  of  exchange,  in  the  name  of 

usumed  to  be  °  ' 

the  real  in-       Barnard  M'Carty,  with   intent  to  defraud  Win,   Masters 


dorscr  of  a] 


(rf)  Parkes  and  Brown,  (case  of)  xn.  p.  580. 

1796,1797.     2T.each775.     2  East.  (J)  Walker's  case,  cor.  Chambre, 

P.  C.  c.  19.  s.  49.  p.  963.     Brown  J.,  Lancaster,  about  the  year  1807. 

accordingly  received  sentence  of  Id.  Ibid. 

death,  but  was  not  executed.    2  (g)   This  appears  to  be  a  false 

Leach  788.  pretence  within  the  statute  30  Geo. 

(e)  6  Ey.  Col.  Stat.  Pt.  V.   CI.  II.  c.  24.    Ante  1382.  1390. 
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and  Edward  Beauchamp,  &c;  and  the  indictment  contained  bill:  but  as 

a  second  count,  for  uttering  and  publishing  a  forged  indorse-  fa|se  making, 

merit  in  the  name  of  Barnard  M'Carty,  with  the  like  inten-  itwasholden 

tion.     The  bill  of  exchange  in  question  was  in  the  follow-  gery,  though 

ingform:—  the  act  was 

3  done  in  con- 

cert with  the 

x>0.  DJ.  A  JU.  and  for  the 

"  Bath  Bank,  Nov.  \9th,  1781.       purpose  of 

fraud. 
"  Thirty  one  days  after  sight,  pay  Mr.  Barnard  M'Carty, 

(i  or  order,  thirty  pounds  value  received,  for  Smith,  Moore, 

"  and  Co. 

"  Jer.  Connell." 

"  To  Rich.  Beatty,  and  Co. 
u  No.  19,  Great  St.  Helen's,  London." 

It  appeared  in  evidence,  that  the  prisoner  came  to  the 
shop  of  Beauchamp  and  Masters,  who  were  pawnbrokers, 
to  buy  a  watch,  and  offered  them  the  bill  in  question,  with 
the  indorsement  then  written  on  it ;  that  they  hesitated 
about  taking  it,  upon  which  he  told  them  it  was  a  good  bill, 
that  his  name  was  Barnard  M'Carty,  that  he  had  indorsed 
it,  and  that  Beatty  and  Co.,  by  whom  the  bill  purported  to  be 
accepted,  were  agents  to  the  Bath  bank.  The  pawnbrokers 
were  not  satisfied,  and  sent  their  servant  to  St.  Helen's,  to 
inquire  about  the  acceptance ;  but  upon  his  returning  and 
saying  that  he  had  seen  a  person  at  St.  Helen's  who  said 
the  acceptance  was  good,  they  let  the  prisoner  have  the 
watch,  and  gave  him  the  difference  of  the  bill.  It  was  then 
proved,  that  the  prisoner  had  procured  the  plate  to  be  en- 
graved some  time  before,  containing  the  form  of  the  bill 
in  question,  and  had  printed  several  hundred  copies:  that  he 
had  always  been  known  by  the  name  of  John  Hevey ;  and 
that  no  such  person  as  Smith,  Moore,  and  Co.  could  be 
found  in  Bath  ;  though  there  were  such  names  put  on  the 
door  of  a  house,  from  whence  the  person  who  had  been 
there  had  run  away.  It  was  proved  also,  that  the  names  of 
Beatty  and  Co.  were  on  a  counting-house  door  in  Great  St. 
Helen's,  where  a  man  of  the  name  of  Beatty,  who  said  he 
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was  a  clerk,  had  lived;  but  was  since  taken  up  and  lodged 
in  prison.  And  it  further  appeared,  that  there  was  such  a 
man  as  Barnard  M'Carty,  and  that  the  indorsement  was 
in  fact  of  his  hand-writing1.  Upon  this  evidence  the  jury, 
under  the  direction  of  the  learned  Judge,  who  tried  the  pri- 
soner, found  a  verdict  of  guilty,  and  found  specially  that 
there  was  such  a  person  existing  as  Barnard  M'Carty,  and 
that  the  indorsement  was  of  his  hand-writing;  that  the  pri- 
soner was  not  that  person,  but  had  passed  himself  upon  the 
prosecutors  as  such  at  the  time  he  tendered  the  bill  in  pay- 
ment. The  case  was  afterwards  submitted  to  the  considera- 
tion of  the  twelve  Judges,  who  were  all  of  opinion,  that  it 
did  not  amount  to  forgery ;  for  there  was  no  false  indorse- 
ment; the  jury  having  found  that  the  indorsement  was 
truly  made  by  a  real  person  whose  name  it  purported 
to  be. (h) 

asesinwhich  The  cases  in  which  a  party  committing  forgery  has  used 

uUinVfor-  a  nfinie  different  from   his  own,  consist   either  of  those  in 

pry  has  used  which  the  name   used   has  been  of  a  real  existing  person,  or 

at  from  his  those  in  which  the  name  used  has  been  of  a  person  non-exist- 

wn-  ingand  fictitious. 

ssuming  the  It  is  said  to  be  clearly  settled,  that  in  the  case  of  forgery 
t-rson  really  committed  in  the  name  of  a  person  really  existing,  it  matters 
fistmg.  no^  whether  the  offender  pass  himself  off  upon  the  parties 

at  the  time  for  such  person,  and  receive  credit  from  them  as 
such;  the  credit  in  such  case  not  being  given  to  the  im- 
postor personally  without  any  relation  to  another,  but  to 
that  other  person  whom  he  represents  himself  to  be.  (i) 

lunns  case.         Tne  prisoner,  Elizabeth  Dunn,  was  indicted  for  forging 

fhereanote  the  following  promissory  note,  with  intent  to  defraud  Ed- 
largedtobe  &I  J 

>rged,  ward  Hooper. 

(h)  Hevey's  case,  cor.  Ashhurst,  p.  856. 
J.  O.  B.  1782,  and  considered  by  (i)  2  East.  P.  C.  c.  19.8.  49.  p. 

the  Judges  in    Hil.  T.   1782.      1  962. 
Leach  220     2East.  P.  C.  c.  19.  s.  5.  1 


chap,  xxvii.  §  1.]     And  of  the  JS~ame  used.  1423 

London,  21th  July  1765.  though  made 

hy  the  prison- 
I  promise  to  pay  to  Mr.  Edward  Hooper,    the  sum  of  er  in  an  as- 

three  (the  word  pounds  being  omitted)  thirteen  shillings  and  an^cha"*"-6 

sixpence,  or  order,  seven  days  after  date   value  received  ter>  was  her 
,  own  note 

"J  me  made  and  of- 

Jjer  fered  as  her 

tit  ^    t„  „  own>  and 

Mary  X,    Wallace.       not  as  the 

mark  note  of  an- 

other  in  con- 

Witness  John  Whattal.  tradistinc- 

tion  to  her- 
self, the  of- 

The  facts  were,  that  in  June   1765,  the  prisoner  applied  fence  was 

x     ri  i  i  •       re       c  •  •>  li-         holdentobe 

to  Hooper,  at  his  omce  tor  receiving  seamen  s  wages,  calling  fora-ery. 

herself  Mary  Wallace,  and  desired  him  to  advance  her  mo- 
ney, to  pay  the  fees  for  the  probate  of  her  husband's  will, 
which  was  in  the  hands  of  a  proctor.  She  returned  soon 
after  with  the  probate  of  the  will  of  John  Wallace,  therein 
described  to  be  a  seaman  on  board  the  Epreuve ;  when 
Hooper  required  her  to  produce  a  certificate  to  shew  that 
she  was  the  Mary  Wallace  named  in  the  will.  A  few  days 
afterwards  she  brought  a  certificate,  and  pressed  Hooper  to 
lend  her  money  on  the  credit  of  the  wages  due  to  J.  Wal- 
lace; when  he  let  her  have  three  guineas  and  a  half,  and 
wrote  the  body  of  the  promissory  note  in  question,  to  which 
she  subscribed  her  mark;  after  which  his  clerk  attested  it. 
She  was  then  asked  what  name  he  was  to  put  to  her  mark, 
to  which  she  answered,  "  You  know  my  name,  you  may 
u  write  Mary  Wallace;"  which  he  did.  It  was  proved 
clearly  that  her  name  was  Elizabeth  Dunn,  and  that  the 
whole  account  was  a  fabrication.  Upon  this  evidence,  the 
jury  were  directed  to  find  the  prisoner  guilty,  if  they  be- 
lieved that  she  subscribed  the  note  produced  in  a  false 
name,  either  by  a  mark  intended  by  her  to  express  such  false 
name,  or  by  words  at  length,  with  intent  to  defraud  Hooper; 
and  the  jury  accordingly  found  her  guilty.  Judgment  was 
then  respited  upon  a  doubt,  whether  as  the  note,  though 
made  by  the  prisoner  in  an  assumed  name  and  character, 
was  her  own  note,  made  and  offered  as  her  own,  and  not  as 
the  note  of  another,  in  contradistinction  to  herself,  the  of- 
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fence  amounted  to  forgery.  But  upon  the  case  being  sub- 
mitted to  the  consideration  of  the  Judges,  nine  of  them  were 
of  opinion  that  the  prisoner  was  properly  convicted.  (A) 

This  case  appears  to  have  proceeded  upon  the  ground  of  the 
prisoner  having  assumed  the  character  of  executrix  of  Wal- 
lace, a  real  person  actually  entitled  to  wages.  Amongst  the 
principles  there  laid  down,  it  appears  to  have  been  holden, 
that  if  a  note  be  given  in  the  name  of  another  person  who  is 
either  really  existing,  or  represented  so  to  be,  and  in  that 
light  it  obtain  a  superior  credit,  or  induce  a  trust  which 
would  not  have  been  given  to  the  party  himself,  it  is  then  a 
false  instrument  and  punishable  as  forgery;  and  that  the  law 
would  be  the  same,  though  the  note  or  security  were  thus 
falsely  subscribed  in  the  presence  of  him  who  lent  his  money 
upon  it,  if  the  impostor  and  the  party  whose  name  is  made 
use  of  were  both  strangers  to  him;  for  then  he  could  not 
know  that  such  impostor  was  not  really  the  person  whose 
name  he  assumed,  and  therefore  the  other  would  be  equally 
deceived.  (/)  But  this  case  occurred,  before  any  decision 
had  established  the  principle,  which  will  be  presently  noticed, 
of  the  use  of  a  mere  fictitious  name  being  of  itself  sufficient 
to   constitute  a  forgery,  (w)     And  it  is  observed,  that  after 

(k)  Dunn's  case,  0.  B.  1765,  and  "  fercnt  from  that  of  a  person  bor- 

Mich.  T.   1765.      1  Leach  57.     2  "  rowing    money    upon    his    own 

East.  P.  C.  c.  19.  s.  49.  p.  962.     Two  "  note,  and  merely  assuming  a  fic- 

of  the  Judges  were   absent,    and  "  titious  name,  without  any  rela- 

Aston,  J.    did  not  concur  in  the  "  tion  to  a  difierent  person;   for 

opinion.  "  there  the  whole  credit  is  given 

(/)  2  East.  I\  C.  c.  19.  S.  48.  p.  "to  the  party  himself;  the  lender 

961.  "accepts  the  security,  as  the  sc- 

(j«)  Indeed  the  contrary  propo-  "  curity  of  that  person  only  ;  he 

sition  appears  to  have  heen  taken  "  has  no    other  remedy   in   view 

for  granted,  in  one  report  of  this  "  but    merely    against    the    man 

case,  where,  in  the  opinion  of  the  "  he  is  dealing  with ;  and  the  se- 

uine  Judges  who  thought  the  case  "  curity  itself  is  really  and  truly 

amounted  to  a  capital  forgery,  the  "  the    instrument    of    the    party 

following  passage    occurs.      "  In  "  whose  act    it    purports    to    be, 

"  this  respect  the  case  is  very  dif-  "  however  subscribed  by  a  ficti- 
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the  authorities  by  which  it  was  settled,  that  such  a  case  was 
within  the  acts  respecting  forgery,  it  would  have  been  quite 
sufficient  to  have  shewn,  that  the  prisoner  with  a  fraudulent 
intent  signed  a  promissory  note,  in  the  name  of  Mary  Wal- 
lace ;  and  it  would  have  been  unnecessary  to  resort  to  the 
additional  circumstance  of  the  fraudulent  object  being-  to 
obtain  credit  in  respect  of  money  actually  due  to  the  de- 
ceased John  Wallace,  of  whom  Mary  was  falsely  alleged  to 
be  the  representative,  (n) 

In  a  case  where  the  prisoner  was  convicted  and  executed,  Hadfield'a 
for  forging  a  bill  of  exchange,  the  facts  were,  that  he  had  Assuminetha 
appeared  in  the  neighbourhood  of  the  lakes  in  Cumberland,  nameandcha- 
pretending  to  be  the  Hon.  Alexander  Augustus  Hope,  bro-  existitlg  per. 

therofthe  Earl  of  Hopctoun,  and  in  that  name  induced  sou,auddraw- 

.  .  ,    .  !  ,    inS a  MI  of 

a  young  woman  to  marry  him,  and  imposed  upon  several  exchange, 

persons  in  the  neighbourhood;  and  that,  during  such  resi-  holdeutobe 
deuce,  he  drew  the  bill  in  question  upon  a  gentleman  to 
whom  he  was  known  by  that  name,  and  who  probably  would 
have  paid  the  bill,  if  the  grand  deception  had  not  in  the  mean 
time  been  discovered.  It  is  observed,  as  a  material  ingre- 
dient in  this  case,  that  the  prisoner  assumed  the  name  and 
character  of  a  really  existing  person,  (o) 

With  respect  to  the  cases  in  which  the  name  used  has  been  Assuming  the 

,    „     .  .  •    •    i    •  i  j  name  of  a 

that  of  a  non-existing  and  fictitious  person,  it  is  laid  down,  non-existing 

as  a  clear  proposition,  that  the  making  of  any  false  instru-  fict,tl°us  per- 
ment  which  is  the  subject  of  forgery,  with  a  fraudulent  in- 
tent, although  in  the  name  of  a  non-existing  person,  is  as 
much  a  forgery,  as  if  it  had  been  made  in  the  name  of  one 
who  was  known  to  exist,  and  to  whom  credit  was  due.  (p) 

"  tious  name;    he  has,  therefore,  p.  579. 

"a  remedy  upon  it    agai.ist    the  (o)  Hadfield's case,  Carlisle  1803. 

"  person  on  whose  credit  he  took  6  Ev.  Col.  btat.  Pt.  V.  Cl.  xn.  p. 

*'  it,  and  consequently  is  not  sub-  580. 

"  stantially    defrauded."      Dunn's  (p)  2  East.  P.  C.  c.  19.  *.  46.  p, 

case,  1  Leach  60.  957. 
(n)  6  Ev.  Col.  Stat.  Pt.  V.  Cl.  xn. 
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Lewis's  case.  In  a  case  where    the  prisoner   was   indicted  on  the  statute 

forgeTfeed      2  (;eo-  l'«  c-  25-  ,or  nttering  a  forged  deed,  purporting  to 

purporting  to  be  a  powPr  0f  attorney,  from   Elizabeth  Tingle,  admiuistra- 
be  a  power  of  ,_,.      .        .  , '.     . 

attorneyfrom   tri\  of  her  father  Richard    1  ingle,  deceased,  late  a  marine 

anon-existing  betemrineto  bis  majesty's  ship  the  Hector,  to  F.  Predham, 

person.  »     ft  .1      j  i 

Of  Bernard's-inn,  &c.  impowering  tbe  said  Predham  to  re- 
ceive all  prize  money  due  to  her,  &c.  the  facts  were  clearly 
proved,  and  the  prisoner  was  convicted.  But  a  doubt  was 
entertained,  whether  as  Richard  Tingle  had  died  childless, 
and  as  there  was  no  such  person  as  Elizabeth  Tingle,  the  case 
amounted  to  forgery;  and  the  point  was  referred  to  the  con- 
sideration of  the  twelve  Judges.  Eleven  of  them  were  very 
clearly  of  opinion,  that  the  case  was  within  the  letter  and 
meaning  of  the  act.  (q) 

Indorsing  a  ^  person  indorsing  a  iictitious  name  on  a  bill  of  exchange 

fictitious  to  give  it  currency,  will  be  guilty  of  forgery  ;  and  in  a  case 

name  ofaaWfl!      ...  1  .      .1       t     1  up 

of  exchange      which  was  stated  to  the  Judges,  tiiey   were  all  of  opinion, 


may  be  tor-      tnat  a  ]}[\\  of  exchange  drawn  in  fictitious  names,  when  there 
6  are  no  such  persons  existing  as  the  bill  imports,  is  a  forged 

bill  within  the  statute  2  Geo.  1 1,  c.  25.  (r) 

Bollandscase.       \n  the  following  case,  the  general  proposition,  that  the 
mereUficti-a      use  °^  a  mere   fictitious  name  is  in  itself  sufficient  to   con- 

tious  name  is    stitute   forgery,    was  fir-t   established,  (s)      The   prisoner, 

sufficient  to  .         ,  v.  ,    j 

constitute        James  Bolland,  was  indicted  lor  iorging  an  indorsement  in 

torger>.  tne  name  0f  James  Banks,  on  the  hack  of  a  promissory  note 

for  XJ100.  drawn  by  Thomas   Bradshaw,  and  indorsed    by 

Uf)  Lewis's  (Anne)  case,  0.  B.  grounded,  was  apparently  too  nar- 

L754.     Just. 116.     [t  is  stated  that  row.     Fost.  116,  117. 

Hie  doubt  arose  from  the  passage  (r)  Wilks's  case,  Bodmin,  1767. 

in  3   Inst.   169.  where  Lord  Coke,  Inconsequence  of  this  opinion,  the 

speakii!ur  Of  forgei^  .  saj  B,  "  this  is  prisoner  was  tried  car.  Yates,  J.  but 

M  properly  taken  when  the  act  is  the  jury  acquitted  him.     2  East. 

"  done  in  the  name  of  another  per-  P.  C.  c.  19.  s.  46.  p.  958. 

"  son.''     But  it  was  thought  that  (s)  See  Dunn's  case,  ante,  1424. 

Lord  Coke's  description  of  the  of-  note  (/»). 
fence,  on  which   the   doubt   was 
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Samuel  Pritchard  ;  with  intent  to  defraud  F.  L.  Cardeneaux. 
Another  count  charged  him  with  uttering  the  same,  know- 
ing, &c     It  appeared  that  the  drawer  and  payee  of  the  note 
in  question  were  real  persons ;    and   that  when  the  note 
came  into  the  hands  of  Bolland,  he  indorsed  it  in  the  first 
instance  with  his  own  name,  and  attempted  to  negociateit  to 
one  Jesson,  with  whom  he  had  had  money  transactions  :  but 
that,  upon  Jesson  saving  that  he  should  not  be  able  to  nego- 
tiate the  note  with  Bolland's  indorsement  on  it,  he  said,  he 
could  take  his  name  off.     Immediately  another  person  in 
company  began  to  erase  the  name.     After  he  had  scratched 
off  all  but  the  initial  letter  B.,  Bolland  said,  "  Don't  scratch 
"  it  all  out ;    it  may  disfigure  or  cancel  the  note ;  I  will 
"  think  of  some  other  name  that  begins  with  a  B. ;"  and  im- 
mediately made  the  name  Banks.     Jesson   then    took  the 
note  ;  and  saying  that  he  should  be  asked  who  James  Banks 
was,  Bolland  said,  he  was  a  publican  of  Rathbone  place. 
Jesson  soon  afterwards  applied  to  Cardeneaux  to  discount 
the  note,  and  obtained  from  him  some  money  on  the  credit  of 
it;    and   being   pressed  by  Bolland   shortly  after  for  the 
amount  of  the  note,  he  took  him  to  Cardeneaux,  and  intro- 
duced him  as  the  owner  of  the  note.     Cardeneaux  inquired 
who  Banks  was  ;  to  which  Bolland  answered  that  he  was  a 
man  of  property,  who  dealt  largely  in  wines  and  spirits,  and 
lived  in  Raihbone-place.     Cardeneaux  then  gave  him  the 
amount  of  the  note,  in  notes  and  cash  ;  and  did  not  ask  him 
to  indorse  the   note,  Jesson  having  before  told  him,  that  it 
was  better  that  Bolland's  name  should  not  appear  on  it,  as 
he  had  been  a  sheriff's  officer,  and  the  note  would  not  pass 
properly  with  his  name   upon  it.     It  further  appeared,  that 
Bradshaw  and  Pritchard  having  become  bankrupts  before 
the  note  was  payable,  Cardeneaux  applied  to  Bolland,  when 
Bolland  denied  having  discounted  any  note  with  him,  and  said, 
that  his  name  was  James  Bolland,  that  he  had  never  seen 
Cardeneaux  before  in  his  life,  and  that  he  had  no  note  with 
his  indorsement  on  it ;  and  when   Cardeneaux  insinuated 
that  he  was  acquainted  with  his  having  altered  his  name,  he 
disregarded  it.    After  the  prisoner  was  taken  up,  some  per- 

4  Y 
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son  paid  the  ^100.  to  Cardeneaux,  in  the  name  of  James 
Banks  ;  but  no  such  person  as  James  Banks  of  Rathbone- 
place  appeared  to  exist.  The  jury  found  the  prisoner  guilty. 
After  conviction  and  judgment  of  death,  the  case  was  referred 
to  the  Judges:  and  the  prisoner  was  afterwards  ordered  for 
execution,  and  r-uffered  accordingly.  (/) 

locketf*  Very  shortly  afterwards  a  case  occurred  in  which  it  was 

case.  A  forged   h0](ien  f},at  a  forced  order  on  a  banker,  for  the  payment  of 

order  on  a  n 

bank,  in  a  fie-   money,  purporting  to  be  made  by  one  who  kept  cash  with 

arnou0teatoe'     him5  *as   within  the   statnte  7  Ge°'  1L  C"  2">  thoU»h  made 
fjrgcry.  in  a  fictitious  name,  or  in  the  name  of  one  who  had  no  au- 

thority to- draw  on  him.  (u) 

It  is  agreed  to  be  immaterial  whether  any  additional  cre- 
dit be  gained  by  using  the  false  name. 

Taft's  case.  The  prisoner,  Edward  Taft,  was  tried  for  forging  an  indorse- 

[t  is  torgerj  to  t    n    j^jj  0f  exchange,  for  fifty  pounds,  in  the  name  of  John 

indorse  a  mil  °  »  J  r 

ii  a  fictitious    Williams  ;  and,  having  been  found  guilty,  the  following  case 

aUhough  the     was  submitted  to  the  consideration  of  the  twelve  Judges.  The 

money  might    jjju  0f  exchange  was  drawn  payable  to  the  order  of  Messrs. 

have  been  as  , 

well  obtained   Reuwicke  and  Mee,  by  whom  it  was  indorsed  generally,  and 

by  indorsing     jt  afterwards  became  the  property  of  one  William  Whee~ 

it  m  the  real  . 

name  of  the     wallt  out  of  whose  pocket  it  had  been  picked  or  lost,  with 

person  who       0tjier  things,  at   Leicester  races,  on  the   16th  September, 
uttered  it.  s  '  ' 

It  is  imma-       ]776.     The  prisoner  had,  on  the  same  night,  endeavoured 

fore  whether    *°  negotiate  it  at  Leicester  ;  but,  being  disappointed,  he  pro- 

auy  addi-        ceeded  to  Market  Harborough,  where  he  bought  a  horse  of 

be  gained  hv     ^ie  landlord  of  the  inn,  and  offered  him  the  bill  to  change. 

using  the  false  The  landlord,  not  having  cash  sullicient  in  the  house,  carried 

it  to  a  banker's  in  the  town,  where  the  clerk  told  him  that 

it  was  very  good  paper,  for  that  he  knew  the  payee  who  had 

indorsed  it,  and  that  if  he,  (the  landlord,)  would  put  his 

(0  Bolland's  case,  O.  B.    1772,  94.     2  East.  P.  C.   c.  19.  s.  38.  p. 

I  Leach,  83.     2  East.  P.  C.  c.  19.  940.  ;  and  S.  P.  in  Abraham's  case, 

s.  46.  p.  958.  1774.     2  East.  P.  C.  ibid. 
it)  Lockett's  case,  1772,  1  Leach, 
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name  on  the  back  of  it,  it  should  be  immediately  discounted. 
The  landlord,  however,  not  knowing  the  person  from  whom 
he  had  received  it,  refused  to  indorse  it;  but  told  the  clerk 
that  the  gentleman  was  then  at  his  house,  and  he  would  go 
and  fetch  him.  lie  accordingly  went  to  the  prisoner,  who 
accompanied  him  to  the  banker's,  where  the  clerk  told  the 
prisoner  that  it  was  the  rule  of  their  house  never  to  take  a 
discount-bill  unless  the  person  offering  such  bill  indorsed  it ; 
but  that  if  he  would  indorse  the  bill  in  question,  it  should 
be  discounted.  The  prisoner  immediately  indorsed  it  by 
the  name  of  "  John  Williams;''''  and  the  banker's  clerk, 
after  deducting  the  discount,  gave  him  the  cash  for  it. 
The  prisoner's  name  was  not  John  Williams.  The  Judges 
were  unanimously  of  opinion  that  this  was  a  forgery  with- 
in the  statute  on  which  the  indictment  was  framed  ;  for, 
although  the  fictitious  signature  was  not  necessary  for  the 
prisoner's  obtaining  the  money,  and  his  intent  in  writing  a 
false  name  was  probably  only  done  to  conceal  the  hands 
through  which  the  bill  had  passed,  yet  it  was  a  fraud  both 
on  the  owner  of  the  bill,  and  on  the  person  who  discounted 
it;  as  the  one  lost  the  chance  of  tracing  his  property,  and 
the  other  lost  the  benefit  of  a  real  indorser,  if  by  accident 
the  prior  indorsements  should  have  failed,  (.r) 

In  a  case  which  occurred  shortly  afterwards,  it  washolden  Taylor's  case. 

that  a   receipt,  indorsed  on  a  bill  of  exchange  in  a  fictitious  to  ffiveTo  The 

name,  is  a  forgery,  although  it  do  not  purport  to  be  the  drawee  of  a 

name  of  any  particular  person.     The  prisoner,  Taylor,  was  change  a  re- 

indicted  for  that  he  having  in  his  possession  a  bill  of  ex-  ceipt  inafalse 

change,  in  the  words  and  figures  following —  the  prisoner's 

own  name,  for 
the  contents 

"Sir,  "  Tamworlh,  2d  August,  1779.       of  the  bill, 

"  One  month  after  date  please  to  pay  to  my  order,  indorsed  iu 


(j?)  Taft's  case,  1777,  1  Leach,  (ante,  142S,)  as  having  decided  that 
172.  2  East.  P.  C.  c.  19.  s.  47.  the  forcing  a  name  either  of  a  real 
p.  959.  The  Judges  also  referred  or  of  a  fictitious  person,  with  in- 
to the  case  of   Rex   v.  Lockett,  tent  to  defraud,  was  forgery. 
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blank,  if  it  be 
done  fraudu- 
lently and  to 
escape  detec- 
tion, although 
no  additional 
credit  be 
thereby  gain- 
ed to  the  pri- 
soner. 


"  the  sum  of  Twenty  Pounds,  value  received,  as  per 
tc  advice  from 

"  Thomas  Harper." 
"  To  Mr.  Joseph  Cuff, 
«  No.  125,  Whitechapel, 
"  London." 

feloniously  did  make,  forge,  and  counterfeit,  a  receipt  and 
acquittance,  for  the  said  sum  of  twenty  pounds,  as  followeth, 
"  Reed.,  W.  Wilson  ;"  with  intention   to  defraud  the  said 
Joseph  Cuff.     A  second  count  stated,  an  uttering  with  the 
like  intention  ;  and   the  third  and  fourth  counts  were,  for 
forging  and  uttering  it  with  intent  to  defraud  John  Briggs, 
and  Henry  Sutton.     The  facts   were,  that  the  bill  was  in- 
dorsed in  blank,  and  delivered  to  Sutton,  out  of  whose  pos- 
session the  prisoner  obtained  it  by  some  undue  means,  (which 
did  not  appear,)  and  presented  it  for  payment  when  it  wanted 
two  or  three  days  of  becoming  due  ;  that  he  offered  to  give 
a  trifle  to  adjust   the  difference,  and  accordingly  gave  the 
drawee,  Cuff,  a  shilling  for  the  discount :  that  Cuff  then  de- 
fired  him  to   write  a  receipt  on  the  back  of  the  bill,  which 
he  did,  by  writing  the  receipt  in  question,  in  the  fictitious 
name  of  Wilson.     Upon   this  evidence,  it  was  submitted  to 
the  court  that  this  was  not  a  receipt  for  money  within  the 
meaning  of  the  statute  for  that  it  was  essential  to  the  com- 
mission of  forgery  that  the  act  should  be  done  in  the  name  of 
another  ;  but  that,  in  the  present  case,  for  any  thing  that  had 
appeared  to  the  contrary,  there  never  was  such  a  person  ex- 
isting as  the  "  William  Wilson,"  whose  name  was  supposed 
to  have  been  forged.     It  was  also  submitted,  that  the  name 
"  William  Wilson"  could   not  have  been  used  with  an  in- 
tention to  defraud,  because   no  receipt  at  all  was  necessary, 
nor  was  the  prisoner  compellable  to  give  a  receipt,  and  he 
might  as  well  have  procured  payment  of  the  bill  by  writing 
the  receipt  in  the  name  of  "  John  Taylor,"  as  in  the  name 
of  "  William  Wilson  ;"  the  possession  of  the  bill  being  a 
sufficient  discharge  to  the  drawee.     That,  therefore,  as  the 
discharge  to  the  drawee  was  not  any  way  strengthened  by 
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the  receipt  the  prisoner  had  given,  the  use  of  the  fictitious 
name,  which  was  not  necessary  to  the  accomplishment  of 
any  fraud,  was  of  no  effect.  And  it  was  further  urged, 
that  the  prisoner  gained  no  additional  credit  by  the  name  he 
assumed  ;  and  that  what  he  had  written  was  a  mere  memo- 
randum, and  did  not  operate  as  an  acquittance  against  any 
person  but  the  man  himself  who  received  the  money,  and 
who  would  be  equally  estopped  by  it  as  if  he  had  written 
his  own  name.  But  the  objections  were  over-ruled  by  the 
court,  upon  the  ground  that,  as  this  was  a  false  receipt,  the 
case  was  clearly  within  the  statute  on  which  the  indictment 
proceeded.  And,  after  observing  that  the  prisoner  knew  he 
had  obtained  the  bill  fraudulently  ;  that,  the  better  to  elude 
enquiry  after  him,  it  was  necessary  to  conceal  his  name  ; 
and  that  his  object  was  to  defraud  the  real  owner  of  the  bill  of 
its  value  ;  they  held  that,  if  he  intended  to  defraud  any 
body  by  the  fictitious  signature,  it  was  sufficient  to  consti- 
tute forgery.  The  jury  having  found  the  prisoner  guilty, 
the  judgment  was  respited,  and  the  case  referred  to  the  con- 
sideration of  the  twelve  Judges  ;  eleven  of  whom  were  of 
opinion  that,  though  the  prisoner  did  not  gain  any  additional 
credit  by  signing  the  name  "  W.  Wilson"  to  the  receipt,  as 
the  bill  was  not  by  the  indorsement  made  payable  to  the 
person  whose  name  was  used,  yet  still  it  was  a  forgery  ;  for 
it  was  done  with  intent  to  defraud  the  true  owner  of  the 
bill,  and  to  prevent  the  person  receiving  the  money  from 
being  so  readily  traced.  (?/) 

The  following  proposition  is  stated  as  having  been  the 
subject  of  much  difference  of  opinion  : — "  That,  if  a  person 
"  give  a  note,  or  other  security,  as  his  own  note  or  security, 
"  and  the  credit  thereupon  be  personal  to  himself,  without 
"  any  relation  to  another,  his  signing  such  a  note  with  a 
"  fictitious  name  may  indeed  be  a  cheat,  but  will  not  amount 
"  to  forgery  ;  for,  in  such  a  case,  it  is  really  the  instrument 


(y)  Taylor's  case,  O.  B.  October      214.    2  East.  P.  C.  c.  19.  s.  46.  p. 
1779,  and  M.  T.  1779.      1  Leach,      960.     Buller,  J.,  doubted. 
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"  of  the  party  whose  act  it  purports  to  be,  and  the  creditor 
u  had  no  other  security  in  view."(z) 

Sheppard's  Jn  one  case,   where  the  credit  was  without  doubt  given 

<  ase;  hold™  .,  .,  .,  i         i  i 

to  be  forgery  P€r8<jna'«y  *°  the  prisoner,  the  security  tendered  being  con- 

*°  (!;:IV  :i  •  red  as  his  alone,  the  Judges  agreed  unanimously  that  the 

draft  upon  a         v  ,  ™  .  ,..,,. 

hanker  in  a      onence  amounted  to  lorgery.     lhe  prisoner  was  indicted  tor 

fictitious  uttering  the  following  order  for  payment  of  money,  know- 

name  assura-  .    °  •  ,    .  .  t  ™ 

c!    |,V  the        mg  't   to  be   forged,   with   intention   to  defraud  James  Kl- 

Yl!,<;     Kott.(fl) 
time  tor  the 

purpose  of  Green-street,  3\st  July,  1 78 f . 

avoid detec-°        "  ^,Ils> — Pray  pay   to  Mr.  John  Atkins,  or  bearer,  Six 
lion,  though     £i  Pounds  Six   Shillings  ;    value  received. 

,h('  CF^dit  "  Vnlir's     tor 

were  given  to  i  uui  s,    au 

i  ie  person  of  «  |f.  Turner." 

such  parlv.  _   ...  .,        _. 

"  To  Messrs.  Brown,  Colliuscu,  and  Co.,  Lombard-street. 


Ij     V^UUlll^UII*     tlliV.1     \-/U<« 


The  following  facts  appeared  in  evidence.  The  prosecutor 
was  a  silversmith  ;  and  the  prisoner,  having  looked  out  se- 
veral goods  at  his  shop,  to  the  amount  of  six  guineas,  pulled 
out  his  purse,  as  if  going  to  pay  for  them,  saying,  "  I  be- 
"  lieve  I  have  not  cash  enough  about  me,  but  here  is  a 
"  draft  on  a  banker,  which  is  the  same  thing  as  money,  for 
"  it  will  be  paid  when  presented."  He  accordingly  laid  the 
draft  on  the  counter,  and  desired  to  see  some  silver  spurs  ; 
but  the  prosecutor,  not  having  any  of  the  kind  which  he 
described,  the  prisoner  said  that  he  must  send  him  a  pair. 
Mr.  Elliott  looked  at  the  draft  as  it  lay  on  the  counter  ;  and 
seeing  it  was  upon  a  house  he  knew,  he  took  it,  the  sum  be- 
ing a  small  one,  and  the  prisoner  having  a  genteel  appear- 
ance :  and  he  then  took  his  order-book,  for  the  purpose  of 
making  a  memorandum  of  the  prisoner's  direction;  and  sup- 

(z)  One  of   the   principles  laid  it  is  stated  that  the  prisoner  was  in- 

n  in  Puan's  case,  1765,  2  East  dieted  for  forging  the  order.    Pro- 

P.  C.  c.  19.  s.   IS.   p.  961.    Ante,  bably  there  were  counts  for  forging, 

p.  1422,  el  sequ.  :u.d  for  uttering  the  order  know- 

(a)  In  the  report  of  the  case  in  ing  it  to  be  forged. 
2  East.  P.  C  c.   19.  s.  50.  p.  967., 
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posing  his  name  to  be  the  same  as  that  in  which  the  draft, 
which  he  conceived  to  be  the  prisoner's,  was  signed,  he 
wrote,  "  H.  Turner,  Esq."  The  prisoner  looked  over  him, 
and  desired  him  to  add,  "  Junior,  Noah's  Row,  Hampton 
Court,"  and  then  went  away.  Mr.  Elliott  further  stated, 
that  he  gave  credit  to  the  prisoner,  and  not  to  the  draft.  It 
appeared  that  no  person  of  the  name  of  H.  Turner  kept  cash 
at  Brown  and  Collinson'*,  or  lived  in  Green-street ;  nor 
could  such  a  place  as  Noah's  Row,  or  such  a  person  as 
H.  Turner ■,  jun.,  be  found  at  Hampton  Court.  Upon  these 
facts  the  jury  found  the  prisoner  guilty,  and  he  received 
judgment  of  deaih  ;  but  the  execution  of  the  sentence  was 
respited  on  a  doubt,  whether,  as  Mr.  Elliott  had  sworn  that 
he  gave  credit  to  the  prisoner,  and  not  to  the  draft,  it  could 
amount  to  the  crime  of  forgery.  The  twelve  Judges  were 
unanimously  of  opinion  that  the  conviction  was  right ;  for  it 
was  a  false  instrument,  not  drawn  by  any  such  person  as  it 
purported  to  be,  and  the  using  a  fictitious  name  was  only 
for  the  purpose  of  deceiving,  (b) 

But  the  following  case,  which  occurred  only  a  few  years 
afterwards,  is  mentioned  as  one  in  which  the  Judges  were 
much  divided  in  opinion,  though  not  easily  to  be  distin- 
guished in  principle  from  that  which  has  been  just  cited. 

The  prisoner,  J.  H.  Aickles,  was  indicted  for  forging  a  Aickles'scase. 

promissory  note,  in   the  following  form,  with  intent  to  de-  I*  appears  to 

c      j  tjit^-11  11*  nave  Dee11 

iraud  one  K.  H.  Uedge.     A  second  count  charged  him  with  doubted 

uttering  such  note,  knowing  it  to  be  forged.  whether  it  was 

°  7  °  lorgery  where 

the  prisoner, 

"  London,  Dec.  IS,  17S6.      ^SSH 

"  Three  months  after  date,  I  promise  to  pay  to  H.  Byron,  had  a  month 

"  Esq.,  or  order,  £25.  10*.  Od.  value  received.  the  house  in 

£25.  10*.  Od.  John  Mason,  whichhelived 

in  the  name  of 
"  No.  4,  Argyle-street,  Oxford-road."  Mason,  and 

passed  off  a 

(b)  Sheppard's  case,  0.  B.  Sept.      226.    2  East.  P.  C.  c.  19.  s.  50.  p. 
1781,    Mich.  T.  1781.      1  Leach,      9G7.,  where  it  is  said  that  Taylor's 
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promissory  It  appeared  that  the  note  in  question  was,  on  the  9th  of 

namV.'Vllirh  January,  1787,  tendered  by  Byron  to  Gedge's  shopman,  in 
he  avowed  to  payment  tor  some  linens  that  were  shewn  by  him  to  Byron. 
s«uiuU|iiiv  ht  Upon  being  asked  who  John  Mason  was,  Byron  described 
fore,  but  not  njm  as  n  o-entleman  of  fortune,  with  whom  he  was  concerned 
after  the  time  in  a  coal-mine,  living  at  No.  4,  Argyle-street.     The  shop- 

ofhistrial:  man  declined  leaving  the  goods  with  him  ;  but  promised  to 
though  the  j        ii     • 

jury  found       send  them,  if,   upon  enquiry,  the  note  were  good.     He  im- 

that  he  as-      me(jiately  went  to  No.  4,  Argyle-street,  and  inquired  for 

sumed  the  J  '         Z3J 

name  of  Ma-     Mr,  Mason;  the  prisoner  appeared,  and  said  his  name  was 

he"wasyneverb  John  Mason,  and  that  the  note  was  drawn  by  him,  and 
known  before,  should  be  paid  when  due.  It  was  proved  that,  before  the 
poseof'the  9t"  of  January,  the  prisoner  had  taken  the  house  No.  4, 
fraud.  Argyle-street,  in  the  name  of  John  Mason,  Esq.,  and  that 

the  person  who  let  the  house  had  enquired  concerning  him, 
by  this  description,  at  the  British  coffee-house,  and  received 
a  favourable  account  of  his  character.     It  was  then  proved 
that   he  had  always  passed   by  the   name  of  John   Henry 
Aickles,  and  had  been  tried  several  times  at  the  Old  Bailey, 
and   was  known  by  that  name  since  the  year  1780,  until  the 
present  time.     Upon  this  evidence,  Grose,  J.,  who  tried  the 
prisoner,  entertained  some  doubt,  and  directed  the  jury  that 
they  could   only  convict  the   prisoner  in  case  they  believed 
that  this  note  was  drawn  by  him,  in  consequence  of  a  con- 
certed  scheme,  between  him  and  Byron,  to  defraud  Gedge, 
that  the  prisoner  had  never  gone  by  the  name  of  John  Ma- 
son before,  and  had  assumed  it  for  the  purpose  of  this  fraud. 
And  he  said  that,  if  they  were  satisfied  on  these  points,  they 
might  find  the  facts,  and  he  would  state  them  to  the  Judges. 
Thereupon  the  jury  found  specially,  that  the  prisoner  in- 
tended to  defraud  Gedge,  and  assumed  the  name  of  Mason 
for  the  purpose  of  this  fraud  ;  that  he  had  never  gone  by 
that  name  before ;  and  that  they  disbelieved  a  witness  on 
the  part  of  the  prisoner,  who  had  deposed  that,  two  years 
before,  he  was  inquired  for  and  known  by  that  name  at  the 


case,  (ante,  1429,)  Lockett's  case,       1422,)  were  relied  on. 
(ante,  1  12ti,)  and  Dunn's  case,  (ante, 
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British  coffee-house.  On  this  a  verdict  of  guilty  was  taken 
by  consent,  subject  to  the  opinion  of  the  Judges  on  the 
case. 

The  opinion  of  the  Judges  was  pronounced  upon  this 
case  by  Ashhurst,  J.,  to  the  effect  that  it  did  not  amount  to 
forgery.  But  the  judgment  appears  to  have  been  given 
under  a  misconception  that  the  Judges  had  so  decided  ; 
when,  in  fact,  the  case  had  been  adjourned  for  further  con- 
sideration, (c)  It  afterwards  underwent  further  discussion, 
when  many  of  the  judges  seemed  to  entertain  an  opinion 
that  it  was  forgery;  but  several  thought  otherwise;  and 
they  never  came  to  any  final  resolution  on  the  matter,  (d) 

The  following  reasons  are  given  as  those  upon  which  Reasons  upon 
Gould,  J.,  and  the  other  Judges  who  coincided  with  him,  thought  that 

thought  that  the  case  amounted  to  forgery.     There  was  an  tbe  foregoing 

.  .  iii-  case  amoUQt- 

apparent  design  for  fraud  in  general;  and  the  jury  were  sa-  ed  to  forgery, 

tisfied  that  the  prisoner  had  assumed  the  name  of  Mason, 
which  was  not  his  name,  nor  had  ever  been  used  by  him  be- 
fore, but  always  Aickles,  with  intent  to  defraud  Gedge. 
He,  therefore,  made  the  note  in  the  name  of  another,  as  if 
his  own,  and  clearly  with  an  intent  to  defraud.  Whether 
there  existed  a  person  of  that  name  or  not  was  immaterial ; 
the  felony  consisted  in  the  intent  to  defraud  under  the 
falsity.  One  might  assume  a  feigned  name,  and  make  a 
draft  in  it,  and  yet  innocently  ;  as  if  he  concealed  himself  to 
avoid  arrest,  and  had  appointed  his  friend  on  whom  he 
drew  to  pay  his  bills ;  or,  giving  notes,  took  care  to  pay 
them  when  due.  But  the  prisoner,  having  no  such  inten- 
tion, but,  on  the  contrary,  to  defraud  the  party,  by  making 
the  note  under  such  disguised  name,  by  which,  after  he  left 
the  place  of  concealment,  he  could  not  be  traced;  the  case 

(c)  2  East.  P.  C.  c.  19.  s.  50.  p.  upon  a  former  sentence ;  having, 
969.     1  Leach,  440.  previously  to  the  present  charge, 

(d)  Aickles's  case,  1787,  1  Leach,  been  tried  for  returning  fromtran»- 
438.     2  East.  P.  C.  c.  19.  s.  50.  p.  portation,  and  acquitted. 

668.     The  prisoner  was  remanded 
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amounted  to  forgery.  There  was  no  ground,  he  thought, 
to  distinguish  this  from  the  common  case  where  the  draft  is 
made  in  the  name  of  a  person  who  does  not  exist.  It  was  in 
reality  a  deeper  fraud,  because  the  entity  of  such  drawer 
would  at  once  he  disavowed  at  the  place  of  his  supposed  re- 
sidence ;  whereas,  in  the  present  case  of  a  note,  there  would 
be  no  circumstance  to  find  out  the  maker  when  he  quitted 
the  place  where  he  made  the  note. 


"Reasons 
against  the 
conviction. 


The  Judges,  who  inclined  against  the  conviction,  went  on 
the  doubt  whether,  to  constitute  forgery,  it  was  not  neces- 
sary that  the  instrument  should  be  made  as  the  act  of  ano- 
ther, (e)  according  to  the  definition  of  Lord  Coke,  whether 
that  other  existed  or  not.  Whereas,  here  the  note  was  made 
as  the  prisoner's  own,  and  avowed  by  him  to  be  so.  The 
credit  was  given  to  the  person,  and  not  to  the  name  ;  and 
the  person,  and  not  the  name,  was  the  material  thing  to  be 
considered.  (/) 


Sir  E.  H.  East  enters  at  some  length  into  the  discussion 
of  this  point ;  and  endeavours  to  ascertain  the  grounds  upon 
which  the  Judges,  who  inclined  against  the  conviction, 
might  possibly  have  proceeded.  But  he  again  repeats,  that 
it  seems  very  difficult  to  distinguish  the  case  from  that  of 
Sheppard  :  and  he  says  that  he  cannot  help  suspecting 
that  much  of  the  difficulty  in  these  cases  arises  from  mis- 
taking matters  of  fact  for  matters  of  law,  and  confounding 
the  two  together,  (g)  A  learned  writer,  who  has  been  se- 
veral times  referred  to  in  the  latter  part  of  this  work,  ob- 
serves, that  it  may  be  difficult  to  admit  that  the  case  in- 
volved any  real  ground  of  doubt  when  the  specific  fraudulent 
intention  was  expressly  found,  and  the  taking  the  house  was 
only  a  part  of  the  machinery  of  the  fraud  :  and,  with  respect 
to  Sir  E.  H.  East's  suggestion,  that  the  difficulty  may  have 


(e)  Lee  Lewis's  case,  ante,  1426, 
note  (q). 
</)  2  East.  P.  C.  c.  19.  s.  50.  p. 


9t>o,  910. 

(g)  2  East,  P.  C.  c.  19.  s.  50.  p. 
970. 
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arisen  from  mistaking  matters  of  fact  for  matters  of  law,  he 
further  observes,  that  this  seems  to  be  the  true  view  of  the 
case;  for,  if  the  use  of  the  assumed  name  is  intended  to 
commit  a  fraud  in  the  particular  instance,  there  is  no  reason 
for  not  treating  it  as  a  forgery,  although  that  may  only  be 
part  of  a  more  general  system  of  fraud,  which  such  assump^ 
tion  is  intended  to  carry  into  effect.  (/«) 

In  a  more  modern  case  where  the  indictment  charged  the  Whiley's  case, 
prisoner,  Samuel  Whiley,  with  forging  a  bill  of  exchange  forgery  hold- 

for  60/.  dated  Bath,  Jan.  5th,  1805,  drawn  in  the  name  of  en  to  be  right 

where  the 
Sam  I.  Milwatd,  payable  to  his  own  order  on  Messrs.  Stephen-  name  made 

son  &  Co.,  bankers,  in  London,  with  intention  to  defraud  usf  ofl)ythe 
H.Thurston:  and  (in  a  second  count)  with  uttering  such  the  forged 
bill  knowing  it  to  be  forged;  the  following  facts  appeared  ^sTssumed 
in  evidence.     The  prosecutor  was  an  upholsterer  in  Bath:  by  him  with 
and  on  the  27th  Dec,  1804,  the  prisoner,  being  at  that  time  tjono/de- 
a  stranger  to  him,  came  to  his  house,  and  applied  to  take  fraudingthe 
a  coach-house  and  stable,  which  the  prosecutor  let  him  for 
three  months.     The  prisoner  then  bespoke  some  goods  of 
the  prosecutor  to  the  amount  of  16/.  2s.,  which  he  directed 
to  be  sent  to  him,  writing  his  direction  in  the  prosecutor's 
book,   "  Santl.  Milward,  No.  12,  Kensington-place,  Bath." 
In  the  course  of  three  days  the  goods  were  sent;  and  the 
prisoner  came  shortly  afterwards,  and  ordered  more  goods; 
and  before  all  the  goods  were  delivered,  he  told  the  prose- 
cutor to  get  his  bill  ready  by  four  o'clock,  on  Old  Christmas 
eve,  at  which  time  he  would  call  for  it.     He  called  at  the 
time  appointed;  and  the  bill,  amounting  to  49/.  10s. ,  was  given 
to  him.    He  said  the  bill  was  verv  right;  that  it  was  his  rule 
to  discharge  all  bills  on  Old  Christmas  eve;  and  that  he 
would  return  again  in  ten  minutes;  which  he  did,  bringing 
with  him  the  bill  of  exchange  in  question;  and   saying  that 
he  would  give  the  prosecutor  a  draft  on  his  banker  in  Lon- 
don for  60/.    The  prosecutor  looked  at  the  bill  of  exchange, 
which  was  indorsed  with  the  name  "  Sarnl.  Mil  ward;"  and, 

(h)  6  Ev.  Col.  Stat.  Part  V.  CI.      is  cited.    See  ante,  1423. 
xii.  p.  580. :   and  Hadfield's    case 
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upon  the  prisoner  saying  it  was  a  good  one,  gave  him  the 
balance  of  ten  guineas.  The  prisoner  then  told  the  prose- 
cutor that  he  should  want  more  goods,  and  should  be  a  very 
good  customer  to  him.  The  bill  of  exchange  having  been 
sent  to  the  banker?,  in  London,  was  returned  to  the  prose- 
cutor on  the  25th  Jan.  dishonoured,  and  the  prosecutor 
went  immediately  to  the  prisoner's  house,  in  Bath,  but  he 
found  it  shut  up,  and  saw  nothing  more  of  the  prisoner  till 
about  three  weeks  afterwards,  when  he  was  in  custody.  A 
clerk  from  the  London  bankers,  Messrs.  Stephenson  and  Co., 
proved  that  they  knew  no  such  person  as  Saml.  Milward. 
And  it  was  satisfactorily  proved  that  the  prisoner's  real 
name  was  Saml.  While?/;  that  he  was  baptized  as  the  son 
of  persons  of  that  name,  was  married  by  that  name,  had  gone 
by  the  same  name  at  Bath,  when  he  lodged  there  for  about  a 
week  in  the  July  preceding  this  transaction;  and  at  Bristol 
in  the  following  October ;  as  also  at  Bath  again  on  the  4th  of 
December;  and  further  that  on  the  20th  of  December 
(which  was  about  a  week  before  he  first  came  to  the  prose- 
cutor) he  had  taken  a  house  in  Worcestershire,  under  the 
same  name.  But  on  the  28th  of  December  (the  day  after 
his  first  application  to  the  prosecutor)  he  ordered  a  brass 
plate  to  be  engraved  with  the  name  of  "  Milward,"  which 
was  fixed  on  the  door  of  his  house  on  the  following  day. 
The  prisoner  stated  in  his  defence  that  he  had  understood 
from  his  father  that  he  was  christened  by  the  name  of  Saml. 
Milward;  and  that,  being  under  difficulties,  and  afraid  of  ar- 
rests, he  had  omitted  the  name  of  Whiley.  In  answer  to 
questions  put  by  the  learned  Judge  who  tried  the  prisoner, 
the  prosecutor  stated  that  he  took  the  draft  on  the  credit  of 
the  prisoner,  whom  he  did  not  know;  that  he  presumed  the 
prisoner's  name  was  that  which  he  had  written,  and  had  no 
reason  to  suspect  the  contrary :  but  that  if  the  prisoner  had 
come  to  him  under  the  name  of  Saml.  Whiley,  he  should 
have  given  him  equal  credit  for  the  goods,  and  have  taken 
the  draft  from  him  and  paid  him  the  balance  as  he  had  done 
when  he  came  under  the  name  of  Milward.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the  prisoner  had  as- 
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sumed  the  name  of  "  Mihvard "  in  the  purchase  of  the 
goods,  and  given  the  draft,  with  intention  to  defraud  the 
prosecutor.  And  the  jury,  saying  that  they  were  satisfied  of 
that  fact,  found  the  prisoner  guilty.  The  case  was  after- 
wards submitted  to  the  consideration  of  the  twelve  Judges ; 
who  were  of  opinion  that  the  question  of  fraud  being  so 
left  to  the  jury,  and  found  by  them,  the  conviction  wa6 
right.  (0 

In  a  case  which  occurred  a  few  years  afterwards,  the  pri-  Francis's  case. 

soner  was  indicted  for  forging  an  order  for  the  payment  of  If  the  name 
....  -  T  n     ■,     •      •        i  used  by  the 

monry,  in  which,  by  the  name  oi  James  Cooke  junior,  here-  prisoner  be 

quested  Messrs.  Praed  and  Co.,  bankers,  in  London,  to  pay  f*sumed  for 
1  ?  v    J    the  purpose  or 

Mrs.  Ware,  or  bearer,  fifteen  pounds.     It  appeared  in  evi-  fraud,  and 

dence  that  on  the  15th  August,  1808,  the  prisoner  tooklodg-  detecSlfn  it 

ings  at  the  house  of  Mrs.  Ware,  by  the  week,  and  continued  will  be  as 

there  till  the  9th  of  September  following,  on  which  day  he  ry  as  ^  tj^P* 

gave  Mrs.  Ware  the  order  in  question  for  a  bank  note  of  assumed 

fifteen  pounds,  which  she  advanced  to  him  upon  his  applying  the  name  of 

to  her  for  change.     Mrs.  Ware  paid  the  order  away  to  a  ?  Pers°n  of 

...  ,  ,    •  ,      ,       ,  ,  known  credit, 

neighbour,  who  took  it  to  the  bankers ;  and,  upon  payment 

being  refused,  brought  it  back  to  Mrs.  Ware,  who  imme- 
diately informed  the  prisoner  of  its  being  returned.  The 
prisoner,  first  reading  over  the  order,  said  that  he  saw  he 
had  made  a  mistake,  and  had  forgotten  to  put  the  word 
"junior,"  which  word  he  then  added,  and  said  that  Mrs. 
Ware  would  find  it  would  be  right.  Shortly  afterwards  the 
prisoner  left  the  house,  saving  he  should  return  to  tea;  but 
he  never  did  return.  The  order,  with  the  addition,  was  pre- 
sented at  Messrs.  Praed  and  Co.'s,  the  next  morning,  and  pay- 
ment refused,  the  drawer  not  being  known  at  that  house,  and 
no  person  of  that  name  keeping  cash  there.  It  was  satis- 
factorily proved  that  the  prisoner's  real  name  was  John 
Francis,  though  he  had  occasionally  gone  by  other  assumed 
names.     The  case  was  left  by  the  learned  Judge  to  the  jury, 


(0  Whiley's  case,    cor.  Thorn-      1805;  and  considered   of  by  the 
ion,  B.,   Somersetshire,   Spr,   Ass.      Judges  iu  June,  1805.  MS. 
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with  a  direction  that  they  should  consider  whether  the  pri- 
soner had  assumed  the  name  of  James  Cooke,  junior,  with  a 
fraudulent  purpose;  and  they  found  a  verdict  of  guilty: 
but  upon  some  doubts  occurring  whether  the  facts  in  evi- 
dence went  to  establish  a  forgery,  or  only  a  fraud,  the  case 
was  referred  to  the  consideration  of  the  twelve  Judges. 
Mansfield,  C.  J.,  the  Chief  Baron,  Grose,  J.,  and  Law- 
rence, J.,  were  absent  when  the  case  was  debated;  but  the 
Judges,  who  Mere  present,  held  the  conviction  right:  and 
were  of  opinion  that  if  the  name  were  assumed  for  the  pur- 
pose of  the  fraud,  and  avoiding  detection,  it  was  as  much  a 
forgery  as  if  the  name  assumed  were  that  of  any  other  per- 
son of  known  credit;  though  the  case  would  be  different  if 
the  party  had  habitually  used  and  become  known  by  an- 
other name  than  his  own.  (/.) 

As  to  the  va-         Having  thus  treated  of  the  name  in  which  a  forgery  may 

hdity  of  the     ^  commjtted,  we  may  proceed  to  consider  how  far  the  vali- 

thing  forged,  '  •;  * 

if  genuine.       dity  in   law  of  the  thing  forged,  supposing  it  were  true,   is 

essential  to  forgery. 

Though  it  is  said  to  be  in  no  way  material,  whether  a 
forced  instrument  be  made  in  such  a  manner  as  that,  if  it 
were  in  truth  such  as  it  is  counterfeited  for,  it  would  be  of 
validity  or  not  ;  (/)  yet  it  seems  to  be  material,  that  the 
false  instrument  should  carry  on  the  face  of  it  the  semblance 
of  that  for  which  it  is  counterfeited,  and  should  not  be  ille- 
gal in  its  very  frame,  (m)  One  of  the  definitions  of  forgery 
is  given,  as  "  the  false  making  an  instrument,  which  purports 
*'  on  the  face  of  it  to  be  good  and  valid  for  the  purposes  for 
"  which  it  was  created,  with  a  design  to  defraud."  (/.') 

(k)    Francis's  case,  Old  Bailey,  2  East.  P.  C.  c.  19.  s.  43.  p.  948. 

1811,  MS.     The  prisoner  was  re-  (m)     2  East.  P.  C.  c.  19.  s.  43. 

commended  to  mercy  on  the  con-  p.  948. 

dition  of  heing    transported    for  (n)  By   Eyre,  B.  in  Jones  and 

life.  Palmer's  case.  1  Leach  3(37. 

(/)  1    Hawk.  P.  C  c.  .70.  s.  7. 
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Upon  the  ground  that  it  is  not  material  whether  a  forged 
instrument  be  so  made  as  that,  if  it  were  in  truth  such  as  it 
is  counterfeited  for,  it  would  be  of  validity  or  not,  it  has 
been  adjudged  that  the  forgery  of  a  protection  in  the  name 
of  A.  B.,  as  being  a  member  of  parliament,  who  in  truth  at 
the  time  was  not  a  member,  is  as  much  an  offence  at  com- 
mon law,  as  if  he  were  so.  (o) 

In  a  case,  where  the  defendant  was  convicted  upon  an  in- 
dictment (on  the  statute  5  Eliz.  c.  14)  which  stated  that 
one  Garbut  and  his  wife  were  seised  in  fee  of  certain  mes- 
suages, lands,  and  tenements,  called  Jawick,  in  the  parish  of 
Clacton  in  Essex,  and  that  the  defendant  intending  to  molest 
them,  and  their  interest  in  the  premises,  forged  a  lease  and 
release  as  from  Garbut  and  his  wife,  whereby  they  were 
supposed  for  a  valuable  consideration  to  convey  to  him  "  all 
"  that  park  called  Jawick,  in  the  parish  of  Clacton  in  Essex, 
"  containing  eight  acres  in  circumference,  with  all  the  deer, 
li  wood,  &c.  thereto  belonging,"  it  was  moved  in  arrest  of 
judgment,  that  the  premises  supposed  to  be  conveyed  were 
so  materially  different  from  those  which  were  really  the  es- 
tate of  Garbut  and  his  wife,  that  it  was  impossible  this  con- 
veyance could  ever  molest  or  disturb  them.  But  the  court 
held  that  it  was  not  necessary,  there  should  be  charge,  or  a 
possibility  of  a  charge,  and  that  it  was  ^ufiicient  if  it  were 
done  with  such  intent,  and  that  the  jury  had  found  that  it 
was  done  with  intent  to  molest  Garbut  and  his  wife  in  the 
possession  of  their  land,  (p) 

So  where  an  indictment  was  for  forgery  at  common  law 
of  a  surrender  of  the  lands  of  J.  S.,  and  it  was  not  shewn  in 
the  indictment  that  J.  S.  had  any  lands,  ft  was  holden  upon 
motion  in  arrest  of  judgment  that  the  indictment  was  good, 

(o)  JV.akiu  's  case,  1  Sid.  Hi      1  (p)  Crooke's  case,  B.  R.  East.  T. 

Hawk    P  C  2  East.      4  Geo.  II.     2  Str.  901.     1  East.  P. 

P.  C.  c.  19.  s.  43.  p.  948,  vJ    c.  2,  8.  25.  p.  S6. 
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upon  the  principle  that  it  was  not  necessary  to  shew  that 
the  party  was  prejudiced,  (q) 

Forgery  may        Upon  the  same  principle,  the   doctrine  is  established  by 
be  committed  ,  .         „  ,  .  .         .       .  , 

by  the  false      several  cases,  that  forgery  may  be  committed  by  the  talse 

making  of  the  making  of  an  instrument,  purporting  to  be  the  will  of  a  per- 
ing person;       son  who  is  still  living;  notwithstanding  the  objection,  that 

is'aiifbuhtor11  during  tIie  ^e  of  a  Partv  nis  W*H  1S  ambulatory,  and  can 
during  the  have  no  validity  as  a  will  until  his  death.  Thus,  a  prisoner 
andean  have'  was  conv'cted  for  forging  a  seaman's  will,  who  it  appeared 
no  validity  as  Was  still  alive,  and  had  returned  to  England  two  years 
bis  death.  after  the  prize  money  had  been  received  by  the  prisoner, 
under  a  forged  will,  (r)  In  a  subsequent  case,  where  the 
prisoner  was  indicted  for  forging  the  last  will  and  testament 
of  a  woman  who  was  still  living,  and  was  a  witness  on  the 
trial,  and  convicted,  the  judgment  was  respited  upon  a 
doubt,  whether  as  the  supposed  testatrix  was  living,  the  pri- 
soner was  legally  convicted  of  having  forged  her  last  will 
and  testament;  there  being  no  such  instrument  as  a  last  will 
and  testament  in  contemplation  of  law,  until  after  the  death 
of  the  person  making  it:  but  the  Judges  are  said  to  have 
been  unanimously  of  opinion,  that  an  instrument  may  be  the 
subject  of  forgery,  although  in  fact  it  should  appear  impos- 
sible for  such  an  instrument  as  the  instrument  forced  to  ex- 
ist,  provided  the  instrument  purports  on  the  face  of  it  to  be 
good  and  valid,  as  to  the  purposes  for  which  it  was  intended 
to  be  made,  (s)  The  point  was  again  referred  to  the  consi- 
deration of  the  Judges,  in  a  case  where  the  prisoner  was  in- 
dicted and  convicted  for  knowingly  uttering  and  publishing 

(9)  Goate's  case,   1  Lord  Ray  in.  10  St.  Tri.  183.  (Hargr.  ed.)  2  East. 

737.     But  it  seems  clearly    to  be  P.  C.  c.  19.  s.  43.  p.  949. 

necessary,  that  there  should  be  a  (s)  Sterling's  case,   0.  B.    1773. 

possibility    of    prejudice    to    the  1   Leach  99,  where  it  is  said,  that 

party.      See  the  definitions  ante,  the  case  was  decided  upon  the  au- 

141 1,  and  Ward's  case.     2  East.  P.  thority  of  Anne  Lewis's  case.   Post. 

C.  c.  19.  s.  7.  p.  862.  1 16.     Ante,  1426. 

(r)  Murphy's  case,  0.  B.   1753. 
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as  true,  a  certain  false  and  forged  will  and  testament  of  one 
J.  G.,  late  a  seaman  belonging  to  a  merchant  vessel,  &c. 
and  it  appeared,  that  the  said  J.  G.  was  living.  All  the 
Judges  held  that  the  conviction  was  right.  It  was  observed 
by  the  learned  Judge  who  delivered  their  opinion,  that 
every  will  must  be  made  in  the  lifetime  of  the  party,  whose 
will  it  was  ;  that  it  existed  as  a  will  in  his  lifetime,  though 
not  to  take  effect  till  his  death;  and  that  the  making  a  faltte 
instrument  importing  on  the  face  of  it  to  be  a  will,  was 
equally  forgery,  whether  the  person  whose  will  it  purported 
to  be  were  dead  or  alive,  at  the  time  of  making  it.  That  a 
contrary  doctrine  would  operate  as  a  repeal  of  the  law;  for 
if  the  act  of  making  the  will  were  not  forgery  at  the  time,  a 
publication  afterwards  would  not  make  it  so.  Buller,  J. 
thought  the  very  definition  of  forgery  decided  the  doubt, 
for  it  was  the  making  a  false  instrument  with  intent  to  de- 
ceive; and  that  here  the  intention  to  deceive  had  been  esta- 
blished by  the  jury,  and  the  instrument  purporting  to  be  a 
will  was  clearly  false.  (I) 

Upon  the  same  principle  also,  of  its  not  being  necessary,  Forgery  may 
that  the  instrument  charged  to  be  forged,  should  be  such  [jf  ™^SJ$!d 
as  would  be  effectual  if  it  were  a  true  and  genuine  instru-  mentouua- 
ment,  it  has  been  holden,  that  forgery  may  be  committed  of  V^^ 
an  instrument  on  unstamped  paper. 

The  prisoner  Hawkeswood,  being  indicted  for  forging  a  Hawkes- 
bill  of  exchange,  an  objection  was  taken  on  his  behalf,  that  Eonrerj.Sfii 
the  bill  in  question  was  not  stamped  pursuant  to  the  sta-  biilofo.x- 
tutes   22  Geo.  III.  c.  33.,  23  Geo.  III.  c.  49.  s.  14.,  and  stamped  p"n' 
23  Geo.  III.  c.  58.  s.  11.;  (w)  and  that  it  was  not,  therefore,  Per- 

(0  Coogan's    case,   0.  B.  17S7,  ed  to  seamen  on  board  the  king's 

and  Mich.  T.   1787.     1  Leach  449.  ships       The  last   statute  has  the 

2  East.   P.  C.   c.  19.  s.  43.  p.  948.  words  "  last  will,"   the  other  the 

The  indictment  appears   to  have  word  "  will"  ouly. 

been  framed  on  the  statute  2  Geo.  («)  The  provisions  of  the  acts  are 

II.  c.  25.  and  not  on  the  statute  31  to  the  effect  that  no  bill  of  ex- 

Geo.  II.  c.  10.  s.  2.  which  is  confia-  change  &c.  not  stamped  as  these 

4  Z 
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a  lawful  bill  of  exchange  but  a  piece  of  waste  paper  incapa- 
ble of  becoming  the  subject  of  either  fraud  or  felony ;  that 
the  party  who  took  it  must  at  the  time  have  known  that  it 
was  not  a  legal  bill  of  exchange,  or  he  must  have  been 
grossly  negligent,  the  defect  being  visible  on  the  face  of  it. 
But  Buller,  J.  who  tried  the  prisoner,  over-ruled  the  ob- 
jection, on  the  ground  that  the  stamp  acts  were  merely  re- 
venue laws,  and  did  not  purport  in  any  way  to  alter  the 
crime  of  forgery;  and  that  the  false  instrument  had  the  sem- 
blance of  a  bill  of  exchange,  and  was  negociated  by  the  pri- 
soner as  such.  But  he  saved  ihe  point  for  the  considera- 
tion of  the  twelve  Judges,  who  were  all  of  opinion,  that  the 
prisoner  was  properly  convicted;  that  the  stamp  acts,  in 
saying  that  a  bill  without  a  stamp  shall  not  be  pleaded,  or 
given  in  evidence,  or  be  available,  in  law  or  equity,  signi- 
fied only  that  it  should  not  be  made  use  of  to  recover  the 
debt ;  and  further,  that  the  holder  might  get  the  bill  stamped 
after  it  was  made,  (v) 

This  authority  was  acted  upon  in  a  case  which  occurred 
very  shortly  afterwards,  where  the  prisoner  being  indicted 
for  forging  a  bill  of  exchange,  an  objection  which  was  taken 
to  the  bill  being  produced  in  evidence  because  it  was  not 
stamped  was  overruled,  and  the  prisoner  was  convicted  and 
executed.  (#) 

Morton's  case.  The  point  underwent  further  discussion  in  a  case  which 
forgery  mi«iit  occurrea<  after  the  statute  SI  Geo.  III.  c.  25.  s.  19.  had  pro- 
be committed  hibited  the  stamping  of  a  bill  or  note  after  the  time  of  their 
ofapromis-       -     .  .  __,  .  .__  *    ,.  ,    .  „     . 

sory  note  on  Deing  made.  The  prisoner,  Morton,  was  indicted  for  know- 
unstamped  inglv  uttering  a  forged  promissory  note,  which,  on  being 
paper,  though       &J ,.     °    ..       °        V  .  ,  \  '  ,  b 

the  statute  31    produced  in  evidence,  appeared  to  have  been  drawn  on  un- 

Geo.  III.  c. 

25.  s.  19.  pro- 
acts    direct,  shall  he  pleaded,  or  ter  Spring  Ass.  and  East.  T.  1783. 
given  in  evidence  in  any  court,  or  1  Leach,  257.     2  East.  P.  C.  e.  19. 
admitted  in  any  court  to  be  good  s.  45.  p.  955. 

or  available  in  law  or  equity.  (or)  Lee's  case,  O.  B.   1784.      1 

(«)  Hawkeswood's  case,  JVorces-  Leach  258,  note  (a). 
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stamped  paper ;  and  the  case  was  saved  for  the  opinion  of  hibitcd  the 
the  Judges,  as  well  on  the  principal  point,  as  on  the  statute  De-m«r  affixed 
31  Geo.  III.  c.25.  s.  19.  which  passed  after  Hawkeswood's  afterwards, 
case,  and  prohibited  the  stamp  to  be  afterwards  affixed.    The 
question  underwent  much  consideration,  and  was  debated  by 
the  Judges  in  the  course  of  several  terms.     Two  or  three  of 
the  judges  doubted  at  first  the  propriety  of  Hawkeswood's 
case,  if  the  matter  were  res  Integra,  yet  they  all  agreed  that 
they  must  be  governed  by  that  case,  as  it  was  an  authority  in 
point;  and  that  the  statute  31  Geo.  III.  c.  25.  s.  19.  made 
no   difference  in  the  question.     And  most  of  the  Judges 
maintained  the  principle  in  Hawkeswood's  case  to  be  well 
founded ;  for  they  held  that  the  acts  of  parliament  which 
had  been  referred  to  and  relied  on,  being  mere  revenue  laws, 
meant  to  make  no  alteration  in  the  crime  of  forgery,  but 
only  to  provide  that  the  instrument  should  not  be  available 
for  the  purpose  of  recovering  on  it  in  a  court  of  justice;  but 
it  might  be  received  in  evidence  for  collateral  purposes; 
and   they   instanced   the  6th  and  10th  sections  of  the  act 
which  made  the  party,  drawing  such  a  bill,  liable  to  the 
statute  duties,  and  to  a  penalty  of  20/. ;  in  both  which  cases 
the  bill  must  be  used  in  evidence.     And  they  considered 
that  in  order  to  constitute  forgery  it  was  not  necessary  that 
the  instrument  should  be  available;  that  though  a  compul- 
sory payment,  by  course  of  law,  could  not  have  been  en- 
forced for  want  of  the  proper  stamp,  yet  a  man  might  equally 
be  defrauded  by  a  voluntary  payment  being  lost  to  him; 
that    if  this   were  a   sufficient   defence,    forged   securities 
might   be   published   on   improper   stamps  with   impunity, 
which  would  carry  the  mischief  to  an  alarming  extent;  that 
the  stamp  itself  might  be  forged;  and  it  would  be  a  strange 
defence  to  admit  in  a  court  of  justice,  that  because  a  man 
had  forged  the  stamp,  he  ought  to  be  excused  for  having 
forged  the  note  itself,  which  would  be  setting  up  one  fraud 
in  order  to  protect  him  from   the  punishment  due  to  an- 
other, (y) 

{y)   Morton's  case,    York   Sum.       and  East.  T.  1796.     2  East.  P.  C. 
Ass.  1795.  Mich.  T.  1795.  andHil.      c.  19.  s.  45.  p.  955. 
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The  same  doc- 
trine acted 
upon  in  other 
cases. 


So  where  it  appeared  that  the  forgery,  charged  against 
the  prisoner,  was  the  alteration  of  a  10/.  bill  of  exchange 
into  one  for  50/.  it  was  holden  to  be  not  less  a  forgery  from 
the  circumstance  of  the  bill  having  been  reissued  three 
times  as  a  10/.  bill  without  being  restamped,  and  being, 
therefore,  not  available  in  a  civil  action  at  the  time  the  alter- 
ation in  it  of  JO/,  into  50/.  was  effected.  The  Judges,  on  a 
conference,  said  that  it  had  been  decided  that  the  stamp  acts 
had  no  relation  to  the  question  of  forgery;  and  that  sup- 
posing the  instrument  forged  to  be  such  on  the  face  of  it  as 
would  be  valid,  provided  it  had  a  proper  stamp,  the  offence 
was  complete.  (~) 

The  same  doctrine  was  acted  upon  in  several  other 
cases,  (a)  And  it  is  well  observed  that  if  the  matter  be 
duly  considered,  the  words  of  the  stamp  acts  before  men- 
tioned can  only  be  applicable  to  a  true  instrument;  for  a 
forged  instrument,  when  discovered  to  be  such,  never  can  be 
made  available,  though  stamped  :  and  that  the  acts,  therefore, 
can  only  be  understood  as  requiring  stamps  on  such  instru- 
ments as  were  available  without  a  stamp  before  those  acts 
passed,  and  which  would  be  available  afterwards  with  a 
stamp.  (6) 


The  false  in- 
strument 
should  carry 
on  the  face  of 
it  the  sem- 
blance of  that 
for  which  it  is 
counterfeited; 
so  as  to  de- 
ceive persons 
using  ordina- 
ry observa- 
tion. 


It  has  been  spoken  of  as  a  material  circumstance  that  the 
false  instrument  should  carry  on  the  face  of  it  the  semblance 
of  that  for  which  it  is  counterfeited,  (c)  But  it  is  not  ne- 
cessary that  the  resemblance  to  the  known  instrument  should 
be  exact  :  it  seems  to  be  sufficient  if  the  instruments  be  so 
far  alike  that  persons  in  general  using  their  ordinary  observ- 
ation upon  the  subject  may  be  imposed  upon  by  the  decep- 


(* )  Teague's  ease,«or.Le  Rhine,  J., 
Hereford  Sum.  Ass  1802, and  Mich. 
T.  1802.  2  East.  P.  C.  C.  19.  s.  55. 
p. 979. 

(a)  Reculisfs  case,  0.  B.  1796. 
2  Leach,  703.    Davies's  case,  cor. 


Grose,  J.,  Surry  Spr.  Ass.  1796. 
2 Leach, 707.  note  (i).  2  East.  P. C. 
c.  19.  s.  45.  p.  956. 

(6)  2  East.  P.  C.  c.  19.  s.  45.  p. 
956. 

(c)  Ante  1440. 
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tion,  though  it  would  not  impose  upon  persons  having  par- 
ticular experience  in  such  matters,  (d) 

Thus  where  the  prisoner  was  indicted  for  the  forgery  of 
bank  notes,  and  a  witness  for  the  prosecution,  who  came 
from  the  Bank  of  England,  stated  that  he  could  not  have 
been  imposed  upon  by  the  forged  notes,  the  difference  be- 
tween them  and  the  true  notes  being  to  him  very  apparent 
in  several  particulars,  but  it  appeared  that  others  had  been 
deceived  at  first  by  them,  though  they  were  very  ill  exe- 
cuted, Le  Blanc,  J.,  proceeded  upon  the  foregoing  prin- 
ciples, (e) 

The  doctrine    had    previously   been    sanctioned  by   the  Elliot's  case. 

opinion  of  the  Judges  in  the  following:  case.     The  prisoner,  .   cou™tlou 
r  f  e  r  >   is  good  lor 

James  Elliot,  was  indicted  for  forging  a  bank  note  of  the  forging  a 

following  tenor.  tb.ank  ;,ote' 

©  though  in 

such  forged 

XT      in  no  uo^e  the  word 

JNo.  17./J.  "pounds"  he 

I  promise  to  pay  to  Mr.  Jos.  Crook  or  bearer,  on  demand,  on,u" ' '  aud 
^      r  ,  „./   J  '  '   though  there 

the  sum  of  Fifty  be  no  water- 

London,  20  June,  1 775.  raark  ia  the 


£  Fifty.  For  the  Govr.  and  Company  of  the 

Bank  of  England. 
Entd.  C.  Blewkrt.  Thos.  Thompson. 

Some  of  the  counts  of  the  indictment  stated  the  instru- 
ment to  be  a  bank  note,  and  others  to  be  a  note  in  the  form 
of  a  bank  note;  but  the  fifth  count,  which  was  that  on  which 
the  question  turned,  and  on  which  the  counsel  for  the  crown 
relied,  charged  "  that  the  said  James  Elliot,  on  the  14th 
"  June,  1777,  feloniously  did  make,  forge,  and  counterfeit, 
"  and  cause  and  procure  to  be  falsely  made,  forged  and 
"  counterfeited,  &c.  a  certain  promissory  note  for  the  pay- 

(d)  2  East.  P.C.  c.19.  9.6.  p.  858.      Exeter  Sp.  Ass.  1802.  2  East.  P.  C. 
and  s.  44.  p.  950.  c.  19.  *.  44.  p.  950. 

(*)Hoost's  case,  tor,  Le  Blanc,  J., 


paper. 
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(l  ment  of  money,  with  the  name  of  Thomas  Thompson,  there- 
"  unto  subscribed,  purporting  to   bear   date,  &c.,  and  to 
"  have  been  signed  by  one  Thomas  Thompson,  for  the  Go- 
"  vernor  and  Company  of  the  Bank  of  England,  for  the 
<c  payment  of  fifty  pounds  to  Mr.  Joseph  Crook  or  bearer, 
"  on  demand,  the  tenor  of  which,  &c,  with  intention  to  de- 
li  fraud  the  Governor  and  Company  of  the  Bank  of  Eng- 
"  land."     Tt  appeared  that  the  note  had  never  been  pub- 
lished, being  found  in  the  prisoner's  possession  at  the  time 
he  was  apprehended ;  but  the  forgery  was  brought  home  to 
him,  and  he  was  convicted.     The  doubt  concerning  his  case 
arose  upon  the  following  facts,  which  appeared  in  evidence. 
The  officers  of  the  Bank  of  England  proved  that  the  note 
was  in  every  respect,  both  in  paper  and  print,  similar  to  a 
bank  note,  both  in  the  written  and  printed  parts  of  it,  except, 
first,  that  the  number  was  not  filled  up;  secondly,  that  the 
word    "  pounds "    was  omitted  in  the  body  of  the    note  ; 
thirdly,  that  the  texture  of  the  paper  was  rather  thicker  than 
that  used  by  the  bank ;  and,  fourthly,  that,  in  the  fabric  of 
it,  the  water  mark,  viz.  the  words  "  Bank  of  England," 
were  not  inserted:  but  they  said  that  a  bank-note,  with  the 
like  omission  of  the  word  "  pounds"  in  the  body  of  it,   be- 
ing regular  in  other  respects,  would  be  paid,  by  the  usage  of 
the  bank,  after  it  had  passed  the  examiner's  office.     And 
a  real  bank-note  of  the  same  date  and  tenor,  except  as 
above  excepted,   was  produced   in  evidence.     Upon  these 
facts  it  was  contended  that  this  was  not  a  note  resembling  a 
bank-note  for  want  of  the  water  mark  ;  and  also  that  it  was 
not  a  note  for  fifty  pounds,  the  word  "  pounds"  being  omitted : 
and  judgment  was  respited  in  order  to  take  the  opinion  of 
the  twelve  Judges.     The  case  was  considered  by  them,  and 
they  were  all  (except  De  Grey,  C.  J.,  and  Sraythe,  C.  B., 
who  were  absent,)  of  opinion  that  the  conviction  was  right; 
as  in  forgery  there  need  not  be  an  exact  resemblance ;  and 
it  is  sufficient  if  the  instrument  is  prima  facie  fitted  to  pass 
for  a  true   instrument.     The  majority  of  the  Judges  in- 
clined to  think  that  the  omission  of  the  word  "  pounds  "  in 
the  body  of  the  note,  had  nothing  else  appeared,  would  not 
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have  exculpated  the  prisoner;  and  that  it  was  matter  to  be 
left  to  the  jury,  as  it  was  done,  whether  it  purported  to  be 
a  note  for  fifty  pounds,  or  any  other  sum :  and  all  the  Judges 
agreed  that  the  "  fifty  "  in  the  margin  of  it  removed  every 
doubt,  and  shewed  that  the  fifty  in  the  body  of  the  note  was 
intended  for  fifty  pounds,  (f) 

Upon  the  same  principles,  in  a  case  where  the  prisoner  Collicott's 

engraved  a  counterfeit  medicine  stamp,  so  as  to  be  like  to  jwravi 

a  genuine  stamp,  except  only  that  the  centre  part,  which  in  counterfeit 

a  genuine  stamp  specifies  and  denotes  the  duty,  was  blank  in  some  part 

in  the   first   instance,   but  cut  out  before  the  counterfeit  t"  a  genuine 

stamp  was  used,  a  paper  with  the  words  "  Jones  Bristol  "  unlike  in 

on  it  being  pasted  over  the  vacancy,  and  then  uttered  such  °,tners'  ana* 

.  ,11  tnen  cutting 

counterfeit  stamp,   it  was  holden  that  he  was  guilty  of  a  out  the  unlike 

forgery  and  uttering.     Grose,  J.,  in  delivering  the  opinion  P*"8**?* 
of  the  twelve  Judges  on  this  case,  after  stating  that  it  was  the  part  cut 
proved  that  those  parts  of  the  counterfeit  stamp  which  re-  utterhil  it  is" 
mainetf  were  a  perfect  resemblance  of  the  same  parts  on  a  ge-  a  f?rgei7>  and 
nuine  stamp,  and  that  the  whole  was  a  fabrication  so  artfully  hi^.  ^  U    * 
contrived  as  to  be  likely  to  deceive  the  eye  of  every  common 
observer,  further  said,  "  an  exact  resemblance  or  facsimile 
iC  is  not  required  to  constitute  the  crime  of  forgery  ;  for  if 
"  there  be  a  sufficient  resemblance  to  shew  that  a  false  mak- 
"  ing  was  intended,  and  that  the  false  stamp  is  so  made  as 
u  to  have  an  aptitude  to  deceive,  that  is  sufficient."  (g)     It 
has  been  determined  on  the  statute  25  Edw.  III.,  that  split- 
ting the  great  seal,  and  closing  it  again  to  a  false  patent,  is 
a  counterfeiting  of  the  seal :  (h)  and  that  where  the  seal  is 
substantially  counterfeited,  the  adding  or  omitting  of  a  crown, 
the  leaving  out  words  in  the  style,  or  adding  others,  or  mak- 
ing any  other  minute  variation  in  the  counterfeit,  which  is 

(f)   Elliot's    case,    Maidstone  93.  note  (a). 

Sura.  Ass.    1777.       Mich.    T.    18  (g)    Collicot's  case,    1812.      2 

Geo.  III.     1  Leach  175.     2  East.  Leach,  1018.     4  Taunt.  300. 

P.C.  c.  19.  s.  44.  p.  951.    2New.R.  (ft)  1  Hale  178,  184. 
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often  done  purposely,  and  by  way  of  eluding  the  law,  will  not 
alter  the  case,  (i) 


A  mere  literal 
miitake  will 
not  make 
any  differ- 
ence. 


Fitzgerald 
and  Lee's  case. 
Forgery  may 
he  committed 
of  a  will, 
though  it  he 
signed  in  the 
wrong  Christ- 
iflHnameofthe 
person  whose 
will  it  pur- 
ports to  be. 


And  it  seems  that  a  mere  literal  mistake  in  the  framing  of 
the  instrument  itself,  well  laid  in  the  indictment,  will  not 
make  any  difference.  And  it  is  observed  that  in  a  case 
where  the  prisoner,  in  forging  an  order  for  the  delivery  of 
goods,  blundered  in  spelling  the  name,  using  Desemockex 
for  Desormeaux,  no  stress  was  laid  on  such  circumstances, 
though  on  other  grounds  the  indictment  was  holden  bad.  (A) 

The  prisoners,  Dominick  Fitzgerald  and  James  Lee, 
were  indicted  for  forging  the  last  will  and  testament  of 
Peter  Perry,  late  a  seaman  on  board  his  majesty's  ship  the 
Lancaster,  with  intent  to  defraud  the  king.  The  will  be- 
gan— ';  In  the  name  of  God,  Amen,  1,  Peter  Perry,  &c,  and 

his 
ended  John  X  Perry."     Upon  the  evidence  it  appeared  that 

mark  c 

the  prisoner,  Fitzgerald,  carried  the  will  to  the  office  of  the 
deputy  register,  who,  on  observing  the  difference  of  the 
Christian  names,  told  him  that  he  must  produce  the  person 
who  had  written  the  will,  or  the  person  who  was  present 
when  it  was  executed,  in  order  to  account  for  this  error,  be- 
fore the  probate  could  be  granted.  Fitzgerald  accordingly 
produced  the  other  prisoner,  Lee,  who,  in  the  name  of 
Welsh,  swore  that  he  was  one  of  the  subscribing  witnesses; 
that  the  name  of  the  deceased  was  Peter  Perry ;  that  the 
said  Peter  Perry  did  make  his  mark  to,  and  deliver  the  said 


(0  Robinson's  case,  2  Roll.  R. 
50.  1  East.  P.  C.  c.  2.  s.  25.  p.  86. 
This  was  an  indictment  under  the 
statute  1  Mary,  c.  6.  for  counter- 
feiting the  privy  signet,  In  1  East. 
ub.  supr.  it  is  said;  "  The  dispa- 
"  rity,  however,  may  be  so  great 
"  between  the  true  and  false  seal 


"  that  it  would  not  amount  to  a 
"  counterfeiting  within  the  statute, 
"  as  if  it  be  evident  to  the  view  of 
"  every  mans  eye." 

(k)  2  East.  P.  C.  c.  19.  s.  45.  p. 
952,  953.  The  case  referred  to  is 
Clinch's  case,  1  Leach  540.  2  East. 
P.C.  C.  19.  s.  37.  p.  938. 
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will;  and  that  he  (Welsh)  by  mistake  had  written  the  name 
John  Perry  instead  of  Peter  Perry.  Upon  this,  a  probate 
of  the  will  was  granted.  The  prisoner  having  been  found 
guilty,  the  question  was  reserved  for  the  consideration  of  the 
Judges,  whether  this  was  in  law  a  forging  of  the  will  of 
Peter  Perry,  as  laid  in  the  indictment?  And  though  no 
opinion  was  ever  publicly  delivered,  the  prisoners  were  af- 
terwards executed  pursuant  to  their  sentence,  (m) 

Tn  a  case  where  it  was  proved  that  the  prisoner  took  a  Wicks's  case, 

bill  of  exchange,  which  he  was  indicted  for  forging  and  ut-  F°rSe(l  bil1 
.  »     <->  or  exchange, 

tenng,  knowing,  &c.  to  a  banker's,  in  order  to  get  it  dis-  though  no  in- 
counted,  and,  upon  receiving  the  discount,  indorsed  it  there,  fSl^amelof 
but  not  in  his  own  name  ;  and  it  appeared  also,  that  though  the  drawers, 
there  was  the  indorsement  of  another  name  upon  the  bill  be- 
sides that  which  the  prisoner  indorsed,  yet  there  was  no  in- 
dorsement upon  it  of  the  names  or  firm  of  the  drawers  who 
were  also  the  payees  ;  it  was  objected  op  behalf  of  the  pri- 
soner that,  as  there  was  nothing  upon  the  bill  purporting  to 
be  an  indorsement  of  the  drawers,  it  could  not  pass  as  a  bill 
of  exchange,  nor  was  capable  of  defrauding  the  persons 
whose  names  were  forged.  («)     But  the  learned  Judge  who 
tried  the  prisoner  over-ruled  the  objection,  and  the  prisoner 
was  convicted  :  and,  upon  the  point  being  afterwards  sub- 
mitted to  the  consideration  of  the  twelve  Judges,  they  were 
of  opinion  that  the  conviction  was  right,  (o) 

It  is  also  laid  down  as  clear,  that  it  is  no  objection  to  the  It  may  be  for- 

charge  of  forgery  that  the  instrument  is  not  available,  by  fb7hfch 

reason  of  some  collateral  objection  not  appearing  upon  the  nient  is  not 

face  of  it.  (p)     So  that,  where  a  prisoner  was  indicted  for  reason  oi  7 

forging  an  order  for  the  payment  of  prize-monev,  and  it  ap-  ,some  co1" 

r  J '  r     lateral  objec- 


(m)  Fitzgerald  and  Lee  (case  of)  case,  post.  1454,  were  cited. 

O.  B.  1741.  and  Mich.  T.  15  G.  II.  (o)  Wicks's  case,  cor.  Wood,  3. 

1  Leach  90.    2  East.  P.  C.  c.  19.  s.  Gloucester,  Spr.  Ass.,  1809,  MS. 

45'  P-  953-  (ji)  2  East.  P.  C.  c.  19.  s.  45.  p. 

(n)  Amongst  other  cases    Mof-  956, 
fatt's  case,  post  1453,  and  Wall's 
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peared  that  the  party  whose  name  was  forged  was  a  dis- 
charged seaman,  and  was  at  the  time  the  order  bore  date 
within  seven  miles  of  the  port  where  his  wages  were  pay- 
able ;  under  which  circumstances  his  genuine  order  would 
not  have  been  valid  by  the  provisions  of  the  32  Geo.  III. 
c.  34.  s.  2.,  unless  made  in  the  manner  therein  prescribed  : 
the  offence  was  holden  to  be  forgery,  the  order  itself  pur- 
porting, on  the  face  of  it,  to  be  made  at  another  place  be- 
yond the  limited  distance.  (7/) 

Butit  will  not       But  the  offence  will  not  be  forgery  where  the  false  instru- 
where'the        ment  does  not  carry  on  the  face  of  it  the  semblance  of  that 

false  instru-     for  which  it  is  counterfeited,  or  where  it  is  illegal  in  its  very 

merit  has  no       „ 

semblance  of   frame,  (r) 

the  true  one, 

or  is  illegal  in 

its  very  frame.       In  a  case  where  the  instrument  charged  to  be  forged  was 

an  order  in  the  name  of  a  creditor  to  a  gaoler,  for  the  dis- 
charge of  a  debtor  who  was  in  prison  under  an  attachment 
for  a  contempt,  it  was  objected  that  such  instrument  was  a 
mere  nullity  in  itself,  even  if  genuine  ;  but  it  became  unne- 
cessary to  decide  upon  the  objection,  (s) 

Jones's  case.         Where  the  false  instrument  was  in   the  following  form, 

Instrument  ... 

defective  as  a  without  any  signature— 

bank  note. 

No.  F.  946. 

I  promise  pay  to  John  Wilson,  Esq.,  or  bearer,  Ten 
Pounds. 

London,  March  4,  1776. 
£  Ten.  For  Self  and  Company,  of  my 


Entered,  John  Jones. 


Bank  in  England. 


(9)M'Intosh'scase,cor.Le  Blanc,  1793,  2  East.  P.  C.  c.  19.  s.  7.  p. 

J.,  O.  B.  1800,  and  afterwards  con-  862.,  and  s.  45.  p.  952.,  where  the 

sidered  by  the  Judges,  2  East.  P.  C.  learned  writer  says,  that  it  does  not 

c.  19.  s.  39.  p.  942.    2  Leach,  883.  appear   whether    the    Judges    de- 

(r)  Ante,  1440.  cidcd  the  case  on  that  ground  ;  as, 

(«)  Fawcett's  case,  York  Spr.  Ass.  at  any  rate,    the  indictment   was 
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and  it  was  laid  in  one  set  of  counts  as  a  paper  writing,  pur- 
porting to  be  a  bank  note;  and  in  another  as  purporting  to 
be  a  promissory  note,  for  the  payment  of  money ;  it  was 
holden  that  the  prisoner  was  entitled  to  an  acquittal,  though 
it  was  specially  found  by  the  jury  that  the  prisoner  averred 
that  the  instrument  was  a  good  bank  note,  and  uttered  and 
published  it  as  a  good  bank  note.  The  court  said,  that  the 
representation  of  the  prisoner  could  not  alter  the  purport  of 
the  instrument,  which  was  what  appeared  upon  the  face  of 
the  instrument  itself;  and  that,  although  such  false  repre- 
sentations might  make  the  party  guilty  of  a  fraud  or  cheat, 
they  could  not  make  him  guilty  of  a  felony,  (t) 

In  a  case  where  a  bill  of  exchange  was  directed  to  "John  Reading's 
Ring"  and  the  acceptance  was  by  "  John  King  f  and  the 
indictment  stated  that  the  bill  purported  to  be  directed  to 
John  King  by  the  name  of  John  Ring,  and  that  the  prisoner 
forged  the  acceptance  in  the  name  of  John  King ;  judgt 
ment  was  arrested,  because  Ring  could  not  purport  to  be 
King,  (n) 

Where  the   indictment  was  for  knowingly  uttering,  as   Moffatt's  case, 

true,  a  forged  acceptance  of  a  bill  of  exchange  ;  and  it  ap-   change  drawn 

peared  that  the  bill  in  question  was  absolutely  void  by  the   for  less  taan 

.  .  „  •  .  .  the  sura,  and 

provisions  ot  a  statute  at  that  time  in  force,  it  was  holden   not  in  the 

that  a  conviction  could  not  be  supported.     The  bill  of  ex-    form  re(lu,rea' 

1  l  by  the  statute 

change  was  of  the  following  tenor —  17  Geo.  III.  c. 

30.,  holden 

Sir,  Navy  Office,  2lst  December,  1786.       subject  °of  a 

Seven  days  after  date,  please  to  pay  to  Mr.  John  Moflfatt,   capital  for- 


gery. 


holden  good  as  a  cheat.     And  see  field,  C.  J.,  in  the  case  of  Rex  v. 

Gibbs's  case,  1  East.  R.  173.  2  East.  Callicot,  4  Taunt.  303.,  observed, 

P.  C.  c.  19.  s.  7.  p.  864.  "  Jones's  crime  was  that  of  telling 

(t)  Jones's  case,  cor.  Lord  Mans-  a  falsehood." 

field,  Chelmsford  Sura.  Ass.  1779,  («)  Reading's  case,  0.  B.   1793, 

and  B.  R.  Mich.  T.  30  Geo.  III.  and  1794.,  2  Leach,  590.     2  East. 

Doug.  302.    1  Leach,  204.   2  East.  P.  C.  c.   19.  s.  45.  p.  952.,  and  «. 

P.  C.  c.  19.  s.  11.  p.  883.,  and  s.  56.  p.  981. 
45.  p.  952.    Upon  this  case  Mans- 
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or  his  order,  the  sura  of  Three  Pounds  Three  Shillings, 
and  place  the  same  to  the  account  of 

Walter  Sterling. 
To  George  Peters,  Esq. 

Bank  of  England, 

Accepted,  G.  Peters. 

And  the  question  was,  whether,  supposing  this  bill  of  ex- 
change to  be  void,  by  the  provisions  of  the  statute  17  Geo. 
III.  c.  30.  s.  l.,(,r)  not  being  drawn  according  to  the  form 
therein  prescribed,  (as  it  neither  specified  the  place  of  abode 
of  the  payee,  nor  was  attested  by  any  subscribing  witness, 
though  for  less  than  5/.,)  the  forging  of  it  could  be  con- 
sidered as  a  capital  offence  within  the  statutes  2  Geo.  II. 
c.  25.  and  7  Geo.  II.  c.  22.,  on  which  the  indictment  pro- 
ceeded. All  the  Judges  were  of  opinion  that  the  convic- 
tion was  wrong  ;  on  the  ground  that,  if  the  bill  in  question 
had  been  a  genuine  instrument,  it  would  have  been  abso- 
lutely void,  and  nothing  could  have  made  it  good  :  and  that, 
by  the  statute  17  Geo.  III.  c.  30.  such  an  instrument  was 
no  bill,  and  had  not  the  appearance  or  semblance  of 
one.  (y) 


Wall's  case. 
A  conviction 
for  forging  a 
will  of  land, 
attested  by 
only  two  wit- 
nesses, holden 
to  be  wrong. 


The  prisoner,  Thomas  Wall,  was  convicted  upon  an  in- 
dictment for  forging  and  knowingly  uttering  a  will  of  land 
of  one  John  Skidmore,  deceased,  attested  by  only  two  wit- 
nesses ;  and,  as  it  did  not  appear  in  evidence  what  estate  the 
supposed  testator  had  in  the  land  so  devised,  or  of  what  na- 
ture it  was,  so  that  it  might  be  presumed  to  be  freehold, 
and,  therefore,  the  will  void  and  of  none  effect,  by  the  ex- 
press enactment  of  the  statute  of  frauds,  (z)  for  want  of  the 


(x)  This  statute  continued  in 
force  till  the  end  of  the  session  of 
parliament,  during  which  the  for- 
gery was  committed.  It  was  after- 
wards made  perpetual  by  27  Geo. 
III.  c.  16.,  but  suspended  by  the 
37  Geo.  HI.  c  32.  and  other  sta- 


tutes, until  six  months  after  the  ra- 
tification of  a  treaty  of  peace. 
See  1  Leach,  434,  note  (a). 

(y)  Moffatt's  case,  O.  B.,  1787, 
and  Hil.  T.  1787.  1  Leach,  431. 
2  East.  P.  C.  c.  19.  s.  45.  p.  954. 

(s)  29  Car.  II.  c.  3.  s.  5. 
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attestation  of  three  witnesses,  the  Judges  held  the  convic- 
tion wrong  ;  on  the  ground  that,  as  it  was  not  shewn  to  be 
a  chattel  interest,  it  was  to  be  presumed  to  be  freehold,  (a) 


SECTION  II. 

OF    THE    WRITTEN    INSTRUMENTS    IN     RESPECT    OF   WHICH 
FORGERY  MAY/  BE  COMMITTED. 

We  may  now  proceed  to  consider  of  the  written  instru-  Of  the  written 
„      ,  •  ,    *  ,  •.,     i  instruments 

ments  in  respect  ot  which  torgery  may  be  committed.  in  respect  of 

which  forgery 
may  be  corn- 
It  is  clearly  agreed  that,  at  common  law,  the  counterfeit-  mitted. 

ing  of  a  matter  of  record  is  forgery  ;  for,  since  the  law  gives 
the  highest  credit  to  all  records,  it  cannot  but  be  of  the 
utmost  ill  consequence  to  the  public  to  have  them  either 
forged  or  falsified,  (b)     Also,  it  is  agreed  to  be  forgery  to 
counterfeit  any  authentic  matter  of  a  public  nature ;  as  a 
privy  seal,  (c)  or  a  licence  from  the  barons  of  the  exche- 
quer to  compound  a   debt,  (d)  or  a  certificate  of  holy  or- 
ders, (e)  or  a  protection  from  a  parliament  man.  (f)     It  is 
also  unquestionable  that  a  man  may  be,  in  like  manner, 
guilty  of  forgery  at  common  law,  by  forging  a  deed  ;  (g) 
and,  therefore,  it  seems  that  one  may  be  equally  guilty  by 
forging  a  will,  which  cannot  be  thought  to  be  of  less  con- 
sequence than  a  deed,  (h)     There  seem  to  be  some  strong 
opinions  in  the  books  that  the  counterfeiting  of  any  writings 
of  an    inferior    nature   to   those    above-mentioned  is  not 


(a)  Wall's  case,  cor.  Thomson, 
B.,  Worcester  Bpr.  Ass.,  1800 ; 
and  East.  T.  1800.  2  East.  P.  C.  c. 
19.  s.  45.  p.  953,951. 

(6)  1  Roll.  Ab.  65,  76.  Yelv. 
146.    Cro.  Eliz.  178.    8  Mod.  66. 

(c)  1  Roll.  Ab.  68.  pi.  33.  Cro. 
Car.  326.    1  Jones  325. 


(d)  1  Roll.  Ab.  65.  pi.  5.  2  Buls. 
137. 

(e)  1  Lev.  138. 
(/)  1  Sid.  142. 

(g)  1  Roll.  Ab.  66.  Raym.  81. 
Ow.  47.    1  Sid.  278.    3  Leon.  170. 

(/«)  Moor,  760.  Noy,  101.  Dy. 
302.    lHawk.  P.C  c.70.  s.  10. 
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forgery  at  the  common  law.  (i)  And  it  has  also  been  holden, 
that  the  forging  of  another's  hand,  and  thereby  receiving 
rent  due  to  him  from  his  tenants,  is  not  punishable  at  all.  (k) 
But  Hawkins  remarks,  that  it  cannot  surely  be  proved  by 
any  good  authorities,  that  such  base  crimes  are  wholly  dis- 
regarded by  the  common  law,  as  not  deserving  a  public  pro- 
secution ;  and  that  the  opinion  of  their  being  punishable  by 
no  law  seems  not  to  be  maintainable,  since  many  of  them 
are  most  certainly  punishable  by  force  of  the  33  Hen.  VIII. 
c.  1.  ;  and  that  it  cannot  be  a  convincing  argument  that  they 
are  not  punishable  by  common  law,  because  they  are  of  a 
private  nature,  as  much  as  other  writings  concerning  other 
matters  ;  no  one  being  ready  to  affirm  that  the  making  of  a 
false  deed  concerning  a  private  matter  is  not  punishable  at 
common  law.  He  further  says  that,  perhaps  it  may  be  rea- 
sonable to  make  this  distinction  between  the  counterfeiting 
of  such  writings,  the  forgery  whereof,  as  in  the  above  cases, 
is  properly  punishable  as  forgery,  and  the  counterfeiting  of 
other  writings  of  an  inferior  nature  :  that  the  former  is  in 
itself  criminal,  whether  any  third  person  be  actually  injured 
thereby  or  not ;  but  that  the  latter  is  no  crime,  unless  some 
one  receive  a  prejudice  from  it.  (/) 

It  is  observed  as  no  matter  of  surprize  to  find  so  able  a 
writer  as  Hawkins  treading  with  so  much  caution  in  a  path, 
now  indeed  too  well  beaten  ;  but  which,  previous  to  the  time 
of  the  revolution,  when  paper  securities  became  much  more 
common,  had  been  but  little  explored.  (»?)  But  with  re- 
spect to  the  foregoing  distinction  which  he  takes,  between 
the  counterfeiting  of  such  writings  the  forgery  whereof  is 
properly  punishable  as  forgery,  and  the  counterfeiting  of 
other  writings  of  an  inferior  nature,  it  is  said  that,  however 
plausible  this  may  be,  it  is  by  no  means  a  solution  of  the  dif- 

(*)   1  Roll.  431.     1  Sid.  16.  155.  3  Buls.  265. 

451.    1  Roll.  Ab.  66.    Winch,  40.  (/)  1  Hawk.  P.  C.  c.  70.  s.  11. 

90.     1  Leon.   101.     3  Leon.  231.  (*«)  2  East.  P.  C.  c.  19.  s.  7.  p. 

Cro.  Eliz.  296.  853.    3  Buls.  265.  859. 

(/)  Cro.  Eliz.   166.     Yelv.  146. 
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ficulfy,  but  a  mere  conjecture,  which  leaves  the  crime  of 
forgery  as  indistinct  in  principle  as  before,  and  tends  to  con- 
found it  with  the  general  class  of  cheats:  (p)  and  that  it  does 
not  appear  upon  full  consideration  of  the  books  to  which  he 
refers,  that  it  is  any  where  adjudged,  or  is  even  generally 
laid  down,  that  the  counterfeiting  of  writings  of  any  sort, 
whereby  any  person  may  receive  a  prejudice,  if  done  lucri 
causd  or  malo  animo,  is  not  punishable  as  forgery,  (q)  It  is 
also  observed,  that  those  books  which  seem  at  first  sight 
most  strongly  to  warrant  the  notion  that  writings  of  an  in- 
ferior nature,  such  as  letters,  are  not  the  subjects  of  forgery 
at  common  law,  if  fairly  considered  and  compared,  amount 
to  no  more  than  this,  that  the  imputation  of  counterfeiting  let- 
ters or  writings  frivolous  or  of  no  moment,  or  from  whence  no 
damage  could  ensue,  or  of  uncertain  signification,  is  not  ac- 
tionable ;  and  that  such  letters  or  writings  are  incapable 
from  their  substance,  not  from  their  form,  of  supporting  a 
charge  of  forgery,  the  chief  ingredients  of  which  offence  are 
fraud  and  intention  to  deceive,  (r) 

The  points  to  which  this  discussion  relates  were  fully  Rule  now  set- 
considered  in  the  following  important  case,  in  which  it  was  cimiterfeUinV 
holden  that  the  counterfeiting  of  a  release,  or  acquittance  ofany  writing 
for  a  sum  of  money,  though  without  seal,  was  forgery ;  and  lent  intent  "* 

that  it  would  be  a  most  injurious  notion,  and  even  a  reflec-  wherel)y  an<>- 
,.  it  ,  .,         .    _      .  thermaybe 

tion  on  the  common  law,  to  suppose  it  so  defective  as  not  to  prejudiced  is 

provide  a  remedy  against  offences  of  this  nature,  (s)     And  'orSeiT  at, 
...  .  . .        .  .  v  '  common  law. 

this  case  is  considered  as  having  now  settled  the  rule,  that 

the  counterfeiting  of  any  writing  with  a  fraudulent  intent, 

whereby  another  may  be  prejudiced,  is  forgery  at  common 

law.  (0 

The  Attorney-General,  by  order  of  the  House  of  Lords,  Ward's  case. 

Forgery  of  an 

(p)  2  East.  P.  C.  c.  19.  s.  7.  p.  (r)  Id.  Ibid. 

859.     And  as  to  the  distinction  be-  (s)  3  Bac.  Ab.  Forg.  (B). 

tween  forgery  and  cheats,  see  ante,  (0  2  East.  P.  C.   c.  19.  s.  7.  p. 

1370,  note  (r).  861. 

(?)  2  East.  P.  C.  C.  19.  s.7.  p.  860. 
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order  to  filed   an   information    against   the   defendant   John   Ward, 


eooastoac-  which  charged  that  he  being  bound  to  deliver  SI5  tons  and 

count,  andto  a  quarter  of  alum,  of  the  value  of  £1000.  to  the  duke  of 

appropriate  _        .  -in 

part  of  the  Buckingham,  at  a  certain  day  then  past,  wickedlv,  contriving 

proceeds  to  anj  intending  the  said  Duke  of  the  said  alum   to   deceive 
the  defend- 
ant's own  use,  and  defraud,  and  with  a  wicked  and   fraudulent  intent  to 

d2kude&ct0  avoid  the  deliverv  of  the  said  alum  on>  &c- at>  &c- wiLh 

No  fraud  was  force  and  arms,  upon  the  back  of  a  certain  certificate  in 
itwasholden  writing,  signed  by  one  A.  N.,  falsely  forged  and  counter- 
that  this  was  feited,  and  caused  to  be  forged  and  counterfeited,  a  certain 
writing  in  the  words  and  figures  following: — 


"  Schedule  < 


Tons  C.  -|  "  Mr.  John  Ward.  I  do 
660  5  "  hereby  order  you  to  charge 
315       5    >"  the  quantity  of  660  tons  and 

—        "1  quarter  of  alum,  to  my 

976  10  J  "  account,  part  of  the  quan- 
"  tity  here  mentioned  in  this  certificate;  and  out  of  the  mo- 
u  ney  arising  by  the  sale  of  the  alum  in  your  hands  pay  to 
"  Mr.  W.  Ward  and  yourself  £\0.  for  every  ton  according 
u  to  agreement;  and  for  your  so  doing  this  shall  be  your 
"  discharge. — Buckingham. — April  S0M,  1706;"  to  the  evil 
example,  &c.  to  the  great  damage  of  the  said  duke,  and 
against  the  peace,  &c.  And  it  charged  in  a  second  count, 
that  he  published  the  same  forged  writing,  knowing  it  to  be 
forged,  &c.  The  defendant  having  been  convicted,  it  was 
moved  in  arrest  of  judgment,  that  the  instrument  set  forth 
was  not  the  subject  of  forgery  at  common  law,  and  that  the  of- 
fence was  not,  therefore,  punishable  in  this  form,  but  at 
most  punishable  only  as  a  cheat;  being  merely  a  thing  of  a 
private  nature,  and  in  effect  nothing  more  than  a  letter. 
And  it  was  argued  that  if  the  counterfeiting  of  a  letter  had 
been  punishable  as  a  forgery  at  common  law,  then  the  mak- 
ing of  the  statute  33  Hen.  VIII.  c.  I.  to  punish  those  who 
got  the  money  or  goods  of  others  under  colour  of  false 
tokens,  or  counterfeit  letters  was  nugatory.  It  was  also 
urged,  that  it  no  where  appeared  that  the  duke  of  Bucking- 
ham had  been  prejudiced  by  this ;  which  might  have  been 
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indictable  as  a  cheat,  if  he  had  been  so  prejudiced;  though 
not  as  for  forgery  at  common  law.  But  all  the  court  held 
that  this  was  indictable  as  a  forgery  at  common  law.  That 
none  of  the  books  confine  the  offence  to  the  particular  kinds 
mentioned  in  3  Inst.  169;  and  that  as  forging  a  writing  not 
sealed  came  within  all  the  mischief  of  forging  a  deed,  the 
maxim  applied,  ubi  radon  est  ralio  eadem  est  lex.  That 
this  was  recognised  in  the  preamble  of  the  slat.  .>  !>liz.c.  11. 
which  recites  that  the  forging  of  writings,  as  well  as  of  deeds, 
was  punishable  by  law  before  that  statute;  but  that  offenders 
had  been  encouraged  by  the  too  great  mildness  of  the 
punishments;  and  that  the  stat.  33  Hen.  VIII.  c.  1.  did 
not  create  new  offences,  but  only  enhanced  the  penalty  where 
the  fraud  was  executed.  (#) 

In  the  argument  upon  this  case,  the  following  instances  of 
indictments  at  common  law,  for  forging  instruments  not  un- 
der seal,  were  referred  to  by  the  counsel  for  the  crown,  and 
relied  upon  by  the  court;  an  indictment  for  forging  letters 
of  credit  to  raise  money,  (x)  for  forging  a  bill  of  exchange 
or  a  promissory  note,  (y)  a  bill  of  lading,  (s)  an  acquit- 
tance, (a)  a  warrant  of  attorney,  (b)  a  marriage  register,  (c) 
a  protection  from  a  member  of  parliament,  (d)  with  several 
other   cases,  (e)     And   the   offence   of  forgery    was   distin- 

(«)  Ward's  case,  Hil.  13  Geo.  I.  (b)  Farrscase,  T.  Raym.  81. 

2  Str.  747.      2  Lord  Raym.  1461.  (c)  Dudley's  case,  2  Sid.  71.     3 

2  East.  P.  C.  c.  19.  s.  7.  p.  861.  Leon.  170. 

(x)  Savage's  case,  Str.  1 2.  (d)  Deakin's    case,    1    Sid.    1  12. 

(y)  Sheldon's  case,  Hil.34  Car.  II.  ante,  1441. 

Rot.  35.  Rex  v.  Ward,  (a  brother  of  (e)  See  2  East.  P.  C.  c  19.  s.7. 

the    present    defendant)     Mich.   6  p.  862,  note  (§•)  where  Rex  v.  Hales 

Geo.  1.  and    Kinnersley,   9  St.  Tr.  7  7.  ibid. 

(=)  Stocker's  case,  5  Mod.  137.  93.  Rex  v.  Gibson.  I  Sess.  Cas.  428. 
I  Salk.  342.  The  court  held  the  and ibid.  432.  are  referred  to,  as  re- 
indictment ill  for  uncertainty ;  hut  latingto  promissory  notes,  and  in- 
not  because  the  offence  was  not  dorscments;  and  a  reference  i» 
forgery  at  common  law.  made  upon  the  subject  in  general 

(«)Re±  v.  Ferrers,l  Sid.27S.and  t<>   13  Vin.  Ah.  460.     Trera.  P.  C. 

the,  record  is  in  Trera.  Entr.  129.  ioo.    2  Show.  20.    Obrian's  case, 

5  A 
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guished  from  cheats  at  common  law  and  upon  the  statute 
oo  Uen.  A]  11.  c.  1.  where  the  party  received  an  actual  pre- 
judice, which  was  considered  not  to  be  necessary  to  consti- 
tute forgery,  in  which  it  was  sufficient  if  the  party  might  be 
thereby  prejudiced,  (f) 


F;<\vcctt's 
case. 


In   a  subsequent  case,   Leander   Fawcett,  who  had  been 

The  defend-      committed  to  the  gaol  at  York,  under  an    attachment,  sued 
ant  having  °  . 

been  com-        out  of  the  Court  of  King's  Bench,  for  a  contempt  in  a  civil 

nutted  to  gaol  suit,  was  indicted  for  for  inns;  a  certain  writing:,  purporting 

under  an  at-  '  ©     e  »'  t       i 

tachrnent  for  to  be  signed  in  the  name  of  A.  Dawson,  (the  party  who  had 

o^vU^.'lJL"1  prosecuted  the  writ  of  attachment  against  him)  and  to  con- 

counterfeited  tain  the  authority  of  Dawson  to  the  sheriff  for  his  discharge, 

dischargeas  in  tne  following  form. — "  To  the  high  sheriff  of  the  county 

from  his  ere-  «  of  York,  his  deputy,  &c.  and  gaoler.— As  to  any  writ,  at- 

sheriff  and  tachrnent,  or  any  other  process  or  cause  whatsoever,  at  the 

gaoler  under     «  sujt  instance  or  promotion  of  me  A.  Dawson,   by  reason 

which  he  oh-  l  '      J 

tained  his         il  whereof  Leander  Fawcett  is  now  detained  a  prisoner  in 

1  *        1 

from  gaol-        "  your  custody,  you  may  forthwith  discharge  and  set  at  li- 

anditwas         "  berty  him   the  said  Leander   Fawcett  unless  detained  at 
holtlen  to  hea   ,    .,  .,      c  ,,  .    P  ,    .        .,  •       ,     ,, 

misdemeanor        the  suit  of  some  other  person ;  and  lor  so  doing  this  shall 

at  common       «  oe  vour  warrant  and    indemnity.      (Dated)   26///    Feby. 
law;  although  J  ,  ™ 

as  the  attach-  "1793.     (Signed)  A.  Dawson,  and    witnessed   by   one   R. 

mentwasnot    «  w  »      T{      defendant    having    becn    convicted,   several 

lor  the  non-  & 

payment  of      questions  were  submitted  to  the  consideration  of  the  Judges; 

ordeiMvas  in      anc''  arnon£'st  others,  whether  the  order  were  a  matter  of 

itself  a  mere     such  a  public  nature,  that  the  counterfeiting  of  it  would  be 
nullity, and  no  , 

warranttothe  a  lorgcry  at  common  law;  and  also,  whether,  as  the  attach- 
ment! lor  the    mrn(  was  not  for  non-pavmentof  money,  the  order,  if  genuine, 
discharge. 
A  majority  of  would  not  have  been  a  mere  nullity,  and  the  sheriff  not  autho- 

e  .iK  ges       pJsed  to  discharge  the  prisoner  under  it.     Lord  Kenyon,  C.  J. 
also  thought  o  l  J      J 

thai  ii  was  a     and  Eyre,  C.J.  said,  that  there  was  an  injury  to  a  third  person, 

common' law.   an('  that  it  was  an  interruption  to  public  justice:  but  the  latter 

thought  it  was  not  a  forgery,  but  a  cheat.     The  matter  was 

adjourned  to  a  subsequent  term,  when  Eyre,  C.  J.  was  still 

1  Mod.  378.     2  Sess.  Cas.  366.     2  (/)  2  East.  P.  C.  c.  19.  s.  7.  p. 

Str.  1144.  862. 
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not  satisfied  as  to  the  forgery ;  though  he  thought  the  in- 
dictment good  as  for  a  cheat,  But  all  the  Judg  >a  con- 
curred in  holding  that  the  offence  was  indictable  as  for  a 
misdemeanor  at.  common  law  ;  and  a  great  majority  ajso 
thought  it  was  forgery  at  common  law.  (g) 


SECTION   III. 

OF    THE    F'.'AUD    AND    DECEIT    TO   THE  PREJUDICE  OF  ANO- 
THER'S  RIGHT. 

With  respect  to  the  fraud  and  deceit,  to  the  prejudice  of  0f  the  fraud 

another's  right,  it  should  always  be  kept  in  mind,  that  though  ancI  deceit  to 
e  c  i  ii    i     •.    •  .  the  prejudice 

in  cases  ot  forgery,   properly   so  called,  it  is,  as  we  have  of  another's 

seen,  (k)  immaterial  whether  any  person  be  actually  injured  r'Sbt- 
or  not,  provided  he  may  be  thereby  prejudiced,  yet  the 
fraud  and  intention  to  deceive  constitute  the  chief  ingre- 
dients of  this  offence.  Thus  Buller,  J.  speaks  of  it  as  the 
making  a  false  instrument  "with  intent  to  deceive  ;"(*) 
and  Eyre,  B.  as  a  false  signature  made,  "  with  intent  to  de- 
"  ceive."  (k)  And  it  is  observed,  that  in  the  word  "  de- 
u  ceive"  must  doubtless  be  intended  to  be  included  an  intent 
to  defraud;  (/)  and  that  the  offence  was  accordingly  defined 
by  Grose,  J.  as  the  false  making  a  note  or  other  instrument 
"  with  intent  to  defraud."  (m)     Eyre,  B.  also  in  another 

(g)  Fawcett's  case,  YorJcSpr.  Ass.  (h)  Ward's  case,  ante,  1470. 

1793,  and  East.  T.   1793.     2  East.  (0  Coogan's  case,  17  37.    2  East. 

P.  C.  c.  19.  s.  7.  p.  862.      And  see  P.  C.  c.  19.  s.  1.  p.  S53.  and  s.  43. 

the  note  (a),  in  which  the  learned  p.  948.    JnLe,  1443. 

writer  says,  that  Mr.  Justice  Bui-  (fc)  Taylor's  case,  1779.    2  East. 

ler's  MS.  only  made  a  quaere  as  to  P.  C.  c.  19.  s.  1.  p.  b33.  and  s.  47. 

the  opinion  of  Eyre,  C.  J. ;    hut  p.  9G0. 

that  it  appeared  from  other  MSS.  (/)  2  East.  P.  C.  c.  19.  s.  1.  p. 

as  well  as  Mr.  Justice  Buller's,  that  853. 

the  Judges  all  concurred  to  sus-  (m)  Parkes  and  Brown  (caseoP. 

tain  the  conviction  on  the  general  1797.     2  East.   P.  C.  c.  19.  s.  1.  p. 

ground  only  hefore  mentioned.  *s.">3.  and  s.  49.  p.  963    2  Leach  77  3. 
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case  defined  the  offence  to  be  the  false  making  an  instrument 
which  purports  on  the  face  of  it  to  be  good  and  valid,  for  the 
purposes  for  which  it  was  created  "  with  a  design  to  de- 
"  fraud."  (w)  And  it  has  been  argued,  that  it  is  no  answer 
to  a  charge  of  forgery  to  say  that  there  was  no  special  intent 
to  defraud  any  particular  person,  because  a  general  intent  to 
defraud  is  sufficient  to  constitute  the  crime  ;  for  if  a  person 
do  an  act  the  probable  consequence  of  which  is  to  defraud,  it 
will,  in  contemplation  of  law,  constitute  a  fraudulent  in- 
tent, (o)  And  it  has  been  holden,  that  in  an  indictment  for 
forgery,  it  is  sufficient  to  aver  a  general  intent  to  defraud  a 
certain  person,  which  intention  may  be  made  out  by  the  facts 
in  evidence  at  the  trial,  (p) 


Forgery  con- 
sists in  the  en- 
deavouring to 
give  an  ap- 
pearance of 
truth  to  a 
mere  deceit 
and  falsity. 


It  is  said  by  Hawkins  that  the  notion  of  forgery  does  not 
seem  so  much  to  consist  in  the  counterfeiting;  of  a  man's 
hand  and  seal,  which  may  often  be  done  innocently ;  but  in 
the  endeavouring  to  give  an  appearance  of  truth  to  a  mere 
deceit  and  falsity,  and  either  to  impose  that  upon  the  world  as 
the  solemn  act  of  another,  which  he  is  no  way  privy  to,  or  at 
least  to  make  a  man's  own  act  appear  to  have  been  done  at 
a  time  when  it  was  not  done,  and  by  force  of  such  a  fal- 
sity to  give  it  an  operation  which  in  truth  and  justice  it 
ought  not  to  have,  (q) 


But  as  the  fraud  and  intention  to  deceive,  by  imposing 
upon  the  world  that  as  the  act  of  another  which  he  never 
consented  to,  are  the  chief  ingredients  which  constitute  this 
offence :  so  it  hath  been  holden,  that  he  who  writes  a  deed 


(n)  Jones  and  Palmer  (case  of), 
17  85.     2  Leach  367. 

(o)  By  Shepherd arguend.  in  Tat- 
lock  r.Harris,  3  T.  R.  HG.anditis 
observed  in  1  Leach  21f>,  note  (a), 
that  this  doctrine  was  seemingly 
adopted  by  the  court. 

(j»)  Powell's  case,  1  Leach  77.  It 
is  observed,  however,  that  in  Hex 


v.  Bigg,  3  P. Wins.  419,  it  was  hold- 
en not  to  be  an  objection  to  a  spe- 
cial verdict  that  the  forgery  was 
not  found  to  have  been  committed 
for  the  sake  of  lucre,  or  to  defraud 
the  party.  2  East.  P.  C.  c.  19.  s. 
3.  p.  854. 
(?)  1  Hawk.  P.  C.  c.  70.  s.  2. 
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in  another's  name,  and  seals  it  in  his  presence,  and  by  his 
command,  is  not  guilty  of  forgery,  because  the  law  looks 
upon  this  as  the  other's  hand  and  sealing,  being  done  by  his 
approbation  and  command,  (r)  So  if  a  man  writes  a  will 
for  another  without  any  directions  from  him,  and  he  for 
whom  it  is  written  becomes  non  compos  before  it  is  brought 
to  him,  it  is  not  forgery ;  for  it  is  not  the  bare  writing  of  an 
instrument  in  another's  name  without  his  privity,  but  the 
giving  it  a  false  appearance  of  having  been  executed  by  him, 
which  makes  a  man  guilty  of  forgery. (s)  Also  he  cannot 
be  punished  as  guilty  of  forgery  who  rases  the  word  //Oris 
out  of  a  bond  made  to  himself,  and  substitutes  marcis,  be- 
cause here  is  no  appearance  of  a  fraudulent  design  to  cheat 
another,  and  the  alteration  is  prejudicial  to  none  but  to  him 
who  makes  it,  whose  security  for  his  money  is  wholly 
avoided  by  it ;  yet  this  it  seems  would  be  forgery  if  by  the 
circumstances  of  the  case  it  should  in  any  way  appear  to 
have  been  done  with  any  view  of  gaining  an  advantage  to 
the  party  himself,  or  of  prejudicing  a  third  person  :  and  it  is 
holden,  that  such  an  alteration,  even  without  these  circum- 
stances, is  a  misdemeanor;  though  it  do  not  amount  to  for- 
gery. (/)  So  that  it  is  well  observed,  that  at  any  rate  it  is 
very  dangerous  to  tamper  in  these  matters,  (u) 


SECTION  IV. 


OF    PRINCIPALS   AND    ACCESSORIES. 


It  has  been  stated  in  a  former  part  of  this  work,  that  it  Of  Principals 
is  laid  down  generally  in  the  books,  that  all  are  principals  in  J.""s  ' 
forgery;  and  that  whatever  would  make  a  man  accessory 

(r)  1  Hawk.  P.  C.  c.  70.  s.  3.  and  (0  1  Hawk.  P.  C.  c.  70.  s.  4.    3 

S  Bac.  Ab.  Forg.  (A).  Bac.  Ab.  Forg.  (A) 

(s)  Moor  700.  1  Hawk.  P.  C.  c.  (u)  2  East.    P.  C.   c.  19.  ».    3 

70.  s.  5.     3 Bac.  Ab.  Forg.  (A).  p.  85  J. 
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before  the  fact  in  felony,  would  make  him  a  principal  in 
forgery  :  but  that  it  is  conceived,  this  must  be  understood  of 
forgery  at  common  law,  and  where  it  is  considered  only  as  a 
misdemeanor,  (r)  And  with  respect  to  a  case  (re)  upon  the 
statute  5  Eliz.  c.  14.  which  would  seem  to  lead  to  a  con- 
trary conclusion,  it  is  elsewhere  observed  that,  from  its  cir- 
cumstances, there  seems  no  reason  for  taking  that  case  out 
of  the  general  rule,  that  when  a  statute  makes  a  new  felony, 
it  incidentally  and  necessarily  draws  after  it  all  the  conco- 
mitants of  felony,  namely,  accessories  before  and  after,  (x) 
And  this  doctrine  is  confirmed  by  several  cases. 


Soares.  Atkin- 
son, aud 
Brighton's 
On  se. 

Where  it  ap- 
peared thai 
two  of  the 
prisoners  wore 
privy  to  the 
uttering  of  a 
forged  note 
by  previous 
concert  with 
the  other  pri- 
soner who  ac- 
tually uttered 
it;  but  that 
they  were  not 
present  at  the 
fact  of  the  ut- 
tering, it  was 
liolden  that 
they  were  ac- 
cessories be- 
fore the  fact, 
and  were 
therefore  en- 
titled to  an 
acquittal  on 
an  indictment 
charcintr 
them  as  prin- 
cipals. 


Three  prisoners,  Samuel  Soares,  William  Atkinson,  and 
John  Brighton,  were  charged  by  the  indictment  with  feloni- 
ously uttering  and  publishing  as  true  a  certain  false,  forged, 
and  counterfeit  bank  note  for  £').  knowing  it  to  be  forged, 
&c.  with  intent  to  defraud  the  governor  and  company  of  the 
Bank  of  England.  Aud  the  indictment  also  contained  the 
other  usual  counts,  for  forging,  and  for  disposing  of  and 
putting  away  the  note,  with  the  like  intent ;  together  with 
counts  stating  the  intent  to  be,  to  defraud  the  person  to 
whom  it  was  offered  in  payment.  It  was  proved  that  the 
prisoner,  Brighton,  offered  the  note  in  question  in  payment 
for  a  pair  of  gaters  at  a  shop  in  Gosport,  and  that  the  other 
two  prisoners  Soares  and  Atkinson  were  not  with  Brighton 
at  the  time  he  so  offered  the  note,  but  were  waiting  at 
Portsmouth  till  he  should  return  to  them,  it  having  been 
previously  concerted  between  the  three  prisoners  that  Brigh- 
ton should  go  over  the  water  from  Portsmouth  to  Gosport, 
for  the  purpose  of  passing  the  note,  and  when  he  had  passed 
it,  should  return  to  join  the  other  two  prisoners  at  Ports- 
mouth ;  they  all  three  kiwrciug  that  it  was  a  forged  note 
and  having  been  concerned  together  in  putting  off  another 
note  of  the  same  sort,  and  in  sharing  the  produce  among 


(v)  Ante,  43,  44.  (x)  2  East.  P.  C.  c.  19.  s.  52.  p. 

(w)    Bothe's    case,    Moor   666.      973,  974.      And  see    ante,  44  el 
Jnle,  44,  note  (d).  sequ. 
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them.  Upon  this  evidence,  the  counsel  for  the  prisoners  So.. 
and  Atkinson  objected,  on  their  behalf,  that  they  were  not 
guilty  of  the  charge  made  against  them  in  this  indictment, 
not  having  been  present  at  the  time  the  other  prisoner 
uttered  the  note,  nor  so  near  as  to  be  able  to  aid  and  assist 
him  ;  and  that  they  could  be  charged  only  as  accessories 
before  the  fact.  The  jury  found  that  the  forged  note  was 
uttered  by  the  prisoner  Brighton  in  concert  with  the  other 
two  prisoners,  and  found  them  all  three  guilty.  The  pri- 
soner Brighton  was  left  for  execution:  but  judgment  was 
respited  as  to  the  other  two,  whose  case  was  referred  to 
the  consideration  of  the  Judges,  who  had  no  doubt  that 
they  were  entitled  to  an  acquittal  on  this  indictment  charg- 
ing them  as  principals,  they  not  being  present  at  the  time 
of  the  uttering.  The  prosecutor  was,  therefore,  required 
to  state  on  what  grounds  the  contrary  was  meant  to  be 
argued;  and  no  suggestion  of  the  kind  being  made,  the  two 
prisoners  were  recommended  to  a  pardon,  (y) 

So  in  a  late  case  at  the  Old  Bailey  Graham,  B.  is  re-  Constructive 
ported  to  have  said,  "It  has  frequently  been  held  that  l>rC! 
"  what  would  amount  to  a  constructive  presence  at  common 
"  law  will  not  be  sufficient  upon  an  indictment  under  a 
"  statute.  A  case  under  this  statute  occurred  before  me  at 
"  Derby.  Two  persons  w-ent  in  concert  to  utter  a  forged 
"  note;  one  went  into  a  shop  to  utter  it,  whilst  the  other 
K  remained  at  some  little  distance  in  the  street;  it  was  ob- 
u  jected  that  the  latter  was  not  liable  as  a  principal.  I  saved 
Ci  the  point;  and  the  Judges  were  of  opinion  that  the  ut- 
"  terer  only  was  liable."  (z) 

(y)  Soarcs,  Atkinson,  and  Brigh-  But  sec  upon  this  subject  ante,  30 

ton,  (case  of),  Winchester  Spr.Ass.  to  38.     Qn.  whether  the  case  re- 

1802.  East.  T.  1802.     2  East.  P.  C.  ferred  to  by   Graham.  B.  v. as  not 

c.  19.  s.  52.  p.   971.  the  case  of  Rex  V.  Davis  ami  Hall, 

(z)  By  Graham,  B.  in  the  case  of  tried  not  at  Derby,  but  at  the  Lenl 
Brady  and  others,  for  forging  and  Ass.  180G,  for  the  towu  of  AoUiug- 
iitteringa  check,  0.  B.  June  1813.  ham. 
1  Stark,  Crim. Plead.  80,  in  the  note. 
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In  the  following  case  a  wife  was  indicted  as  a  principal  in 
a  forgery  on  the  statute  49  Geo.  III.  c.  123.  s.  13.  and  her 
husband  as  an  accessory  before  the  fact  at  common  law. 


Moi  i  is's  e:i«r. 
Where  n  wife, 
by  ihe  incite- 
ment of  her 
husband,  but 
inhisabsence, 
knowingly  ut- 
tered a  forged 
order  and  cer- 
tificate for 
lli'  receiving 
of  prize  mo- 
ney, it  w;is 
holden  that 
they  might 
be  indicted 
together;  the 
wife  as  a  prin- 
cipal on  the 
statute  19 
Geo.  III. 
c   123.;  and 
the  husband 
as  an  acces- 
sory before 
the  fact  at 
common  law. 


The  indictment  charged  the  prisoner,  Sarah  Morris,  with 
fore  in  a:  an  order  and  certificate  for  receiving  prize  money, 
which  had  become  due  to  one  Henry  Taylor,  a  petty  officer 
in  the  naval  service,  with  intent  to  defraud  the  commission- 
ers of  Greenwich  Hospital;  and  the  prisoner,  John  Morris, 
with  inciting,  counselling,  aiding,  procuring,  &c.  the  said 
Sarah  Morris  to  commit  the  said  felony.     The  second  count 
charged  Sarah  Morris  with  having  knowingly  uttered   the 
order  and  the  certificate  by  the  incitement  of  John  Morris. 
And  there  were  many  other  counts  in  which  the  offence  was 
charged  with  some  variations.     It  appeared  in  evidence  that 
Henry  Taylor,  whose  name  purported  to  be  subscribed  to 
the  order,  was,  in  the  year  ISM,  a  petty  officer  on  board  his 
majesty's  frigate  the  Frederickstein;  and   in  such   capacity 
became  entitled  to  a  share  of  certain  prize  money  arising 
from  the  capture  of  a  rich  vessel.    In  the  month  of  November, 
1813,  the  prisoner,  Sarah  Morris,  who  was  the  wife  of  the 
other  prisoner,  John  Morris,  and  real  or  pretended  daughter 
of  Henry  Taylor,  applied  to  a  clerk  in  the  cheque  office,  in 
Greenwich  Hospital,  for  the  payment  of  the  prize  money  due 
to  Henry  Taylor;  and  produced  at  the  same  time  the  order 
stated  in  the  indictment.     She  was  desired  to  call  again,  in 
about  ten  days,  and  went  away,  leaving  the  order  with  the 
clerk.     But  in  about  four  or  five  days  she  came  again,  and 
expressed  great  anxiety  to  be  immediately  paid  the  money, 
when  she  was  told  that  the  money  had  not  yet  come  in  ; 
and  the  order  was  given  back  to  her  with  a  request  that  she 
would  not  apply  again  until  she  was  duly  informed  that  the 
money  had  been  remitted  to  the  office.    Almost  immediately 
after  this   second   visit   the  other   prisoner,    John  Morris, 
wrote  a  letter  to  the  clerk  of  the  cheque  on  the  subject.    On 
the  8th  December,  notice  was  given  to  Sarah  Morris  that 
the  prize  money  was  come  in,  and  that  she  might  receive 
the  share  of  it  to  which  Henry  Taylor  was  entitled ;   upon 
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which  sho  went  to  the  office  with  the  same  order  and  certifi- 
cate, which  she  produced;  and  had  nearly  obtained  the  war- 
rant for  the  payment  of  the  money,  when  circumstances  oc- 
curred which  caused  suspicion,  and  she  and  her  husband 
wr  shortly  afterwards  apprehended.  Tt  was  also  proved 
that  Henry  Taylor,  whose  name  purported  to  be  signed  to 
the  order,  could  not  write,  and  was  obliged  always  to  make 
a  mark  whenever  his  signature  was  required;  and  that  the 
name  of  the  officer,  by  whom  the  certificate  purported  to  be 
subscribed,  was  not  his  hand-writing.  The  landlord  of  the 
house  in  which  the  prisoners  lodged  stated  that  the  pri- 
soner, John  Morris,  had,  in  two  or  three  instances,  or- 
dered his  wife,  Sarah  Morris,  to  go  to  Greenwich  Hospital 
respecting  about  30/.  of  prize  money,  due  to  Henry  Taylor, 
his  wife's  father;  that  he  was  constantly  talking  of  having 
been  Henry  Taylor's  shipmate;  that,  at  one  time,  Sarah 
Morris  told  her  husband  that  she  had  been  to  Greenwich; 
that  the  prize  money  was  not  then  ready;  that  the  office  had 
not  yet  received  it;  and  that  he,  the  witness,  had  lent  the 
prisoner,  John  Morris  money,  upon  a  belief  that  he  had 
prize  money  to  receive.  He  also  swore  that  he  really  be- 
lieved that  Sarah  Morris  went  to  receive  it  in  obedience  to 
her  husband's  orders.  And,  as  to  this  fact,  it  was  proved 
that  the  prisoner,  John  Morris,  had  signed  a  paper  stating 
that  his  wife  had  acted  in  this  business  entirely  under  his 
orders  and  directions.  It  was  also  proved  by  a  witness  who 
had  formerly  been  a  captain's  clerk  in  the  navy,  that  in  the 
month  of  November,  1813,  the  prisoner,  John  Morris,  re- 
presented to  him  that  there  was  about  30/.  prize  money  due 
to  his  father-in-law,  Henry  Taylor,  as  a  caulker  in  the 
Frederickstein  frigate;  that  he  did  not  like  to  go  to  a  Jew 
upon  the  subject;  and  that  he  would  be  obliged  to  him  if  he 
would  fill  up  the  blanks  in  certain  papers  which  he  pro- 
duced; that  the  witness  accordingly  filled  up  the  blanks,  ex- 
cepting the  signatures;  and  that,  on  observing  there  was 
a  spare  half  sheet  to  the  papers  he  so  filled  up,  he  advised 
the  prisoner,  John  Morris,  to  send  it  by  the  post  to  his 
father-in-law  5  but  that  he  replied  that  his  wife  was  going 
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to  Portsmouth,  on  board  the  Gladiator,  and  tliat  she  would 
got  it  done.  This  witness  further  stated  that  he  afterwards 
met  the  prisoner,  John  Morris,  who  then  told  him  that  he 
had  got  the  papers  regularly  signed  by  Henry  Taylor  and 
the  captain:  and  that  he  was  going-  to  send  his  wife  to 
Greenwich  Hospital  for  the  money.  Upon  this  evidence  it 
was  submitted  by  the  counsel  for  the  prisoners  that  as  Sarah 
Morris,  in  the  part  she  took  in  this  transaction,  had  clearly 
acted  under  the  directions  and  coercion  of  her  husband,  she 
could  not  be  found  guilty  ;  (a)  and  that  if  she  was  innocent 
as  a  principal,  the  other  prisoner  could  not  be  guilty  as  an 
accessory.  And  the  jury  having  found  both  the  prisoners 
guilty,  the  case  was  reserved  for  the  consideration  of  the 
twelve  Judges:  who  were  unanimously  of  opinion  that  the 
prisoner,  Sarah  Morris,  was  guilty  of  uttering  the  forged  in- 
strument, knowing  it  to  be  forged;  and  that  the  prisoner 
John  Morris,  her  husband,  was  guilty  of  the  offence  with 
which  he  was  charged  in  the  indictment,  namely,  that  of  an 
accessory  before  the  fact  at  common  law. (b) 

Hughes's  case.       jn  a  case  which  occurred  a  short  time  before  that  which 

Objection 

overruled  as     has  been  just  cited,  the  question  of  the  coercion  of  a  hus- 

to  thecoer-      band  upon  a  wife,  in  the  offence  of  forgery,  came  under  the 
ciiin  or  a  1ms-  *  ■  -\i 

band  iaacase  consideration  of  a  very  learned  Judge.     The  prisoner,  Mar- 

of  iorgery.  ^  nUghe8j  the  wife  of  Patrick  Hughes,  was  indicted  for 
forging  and  uttering  three  two  pound  Bank  of  England 
notes.  The  principal  witness  stated,  that  in  consequence  of 
a  conversation  which  he  had  had  some  time  before  with  the 
prisoner's  husband,  he  went  to  the  husband's  shop;  that  the 
husband  was  not  present,  but  that  he  saw  the  prisoner,  who 
beckoned  him  to  go  into  an  inner  room  ;  that  she  followed 
him  into  the  room,  and  that  he  there  told  her  what  her  hus- 
band had  said  to  him ;  upon  which  they  agreed  about  the 
business,  and  he  bought  of  her  three  two  pound  notes  at 
one  pound  four  shillings  each: — that  he  paid  her  for  the 


(a)  Anle  23,  '24.  of)  Maidstone,  IS  14.  2  Leach  1090. 

(fc)  Morris,  John  and  Sarah  (case  $ 
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notes,  and  was  to  receive  eight  shillings  in  change.  He 
further  stated,  that  when  he  was  putting  the  notes  into  his 
pocket-book,  and  before  he  had  received  the  change,  the  hus- 
band put  his  head  into  the  room  and  looked  in  ;  but  did  not 
come  in,  or  interfere  in  the  business,  further  than  by  saying, 
"Get  on  with  you."  After  this  the  witness  and  prisoner 
returned  into  the  shop,  where  the  husband  was;  the  prisoner 
gave  him  the  change,  and  both  the  prisoner  and  her  husband 
cautioned  him  to  be  careful.  On  these  circumstances  being 
proved,  the  counsel  for  the  prisoner  objected,  that  it  clearly 
appeared  that  she  acted  under  the  coercion  of  her  husband: 
that,  in  case  both  the  husband  and  wife  had  been  on  their 
trial,  this  evidence  would  have  been  sufficient  to  have  con- 
victed him;  and,  therefore,  he  contended  that  the  wife 
ought  to  be  acquitted.  And  he  referred  to  2  East.  P.  C.  c. 
16.  s.  8.  p.  559.  1  Hale  46.  Kel.  37.  But  Thomson,  B. 
stopped  the  counsel  for  the  prosecution,  saying, "  I  am  very 
"  clear  as  to  the  law  on  this  point.  The  law,  out  of  tendci- 
<{  ness  to  the  wife,  if  a  felony  be  committed  in  the  presence  of 
"  the  husband,  raises  a  presumption  prima  facie,  and  prima 
"  facie  only,  as  is  clearly  laid  down  by  Lord  Hale,  that  it 
"  was  done  under  his  coercion:  (c)  but  it  is  absolutely  ne- 
"  cessary  that  the  husband  should  in  such  case  be  actually 
<{  present,  and  taking  a  part  in  the  transaction.  Here  it  is 
"  entirely  the  act  of  the  wife ;  it  is  indeed  in  consequence  of 
"  a  communication  previously  with  the  husband,  that  the 
"  witness  applies  to  the  wife ;  but  she  is  ready  to  deal,  and 
"  has  on  her  person  the  articles  which  she  delivers  to  the  wit- 
"  ness.  There  was  a  putting  off  before  the  husband  came; 
"  and  it  was  sufficient,  if  before  that  time  she  did  that  which 
"  was  necessary  to  complete  the  crime.  The  coercion  must 
u  be  at  the  time  of  the  act  done,  and  then  the  law  out  of  ten- 
"  derness  refers  it  prima  facie  to  the  coercion  of  the  hus- 
"  band.  But  when  the  crime  has  been  conjpleted  in  his 
fi  absence,  no  subsequent  act  of  his  (although  it  might  pos- 

(c)  1  Hale  516.     Ante,  23,  24. 
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"  sibly  make  him  an  accessory  to  the  felony  of  the  wife)  can 
"  be  referred  to  what  was  clone  in  his  absence.  (</)" 


Of  causing, 
assenting  and 
consenting. 


It  is  said  by  Lord  Coke,  that  to  cause  is  to  procure,  or 
counsel  one  to  forge;  to  assail,  is  to  give  his  assent  or  agree- 
ment afterwards  to  the  procurement  or  counsel  of  another; 
to  co)?sc?it  is  to  agree  at  the  time  of  the  procurement  or 
counsel,  and  he  in  law  is  a  procurer,  (c)  But  it  is  observed, 
that  the  assent  here  mentioned  must  be  understood  of  an  as- 
sent to  the  design  of  forging,  before  the  fact  of  the  forgery 
committed  ;  (/)  since,  according  to  Lord  Hale,  an  assent  after 
the  fact  committed  makes  not  the  party  assenting  guilty  or 
principal  in  the  forging;  but  it  must  be  a  precedent  or  con- 
comitant assent,  (g) 


SECTION    V. 


OF  THE  INDICTMENT,  TRIAL,  EVIDENCE,  AND  PUNISHMENT. 


It  now  remains,  in  conclusion  of  this  Chapter,  to  mention 
men     rial,      some  of  the  points  of  general  application  concerning  the 
indictment,   trial,  evidence,    and    punishment  in   cases   of 
forgery. 


Of  the  indict 
ment,  trial, 
and  evidence 


Of  the  indict-       It  is  usual  to  charge  in  the  indictment  that  the  party 
'"falsely."0*   falseKy  forged  and  counterfeited,  &c. :  but  it  is  said  to  be 
enough  to  allege  only  that  he  forged  and  counterfeited  with- 
out adding  falsely,  which  is  sufficiently  implied  in  either  of 
those  terms,  particularly  in  the  word  to  forge,  which  is  always 


(d)  Hughes's  (Martha)  case,  cor. 
Thomson,  B.  Lancaster  Lent  Ass. 
1813.  MS. 

(e)  3  Inst.  169.  And  in  a  strict 
sense  he  that  causes  a  forgery  to  be 
done  is  a  forger  himself;  but  then 


it  ought  to  be  so  laid  in  the  indict- 
ment.  Per  Cur.  in  Rex  v.  Stocker,  5 
Mod.  138. 

(J)  2  East.  P.  C.  c.  19.  s.  52. 
p.  973. 

(g)  1  Hale  684. 
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taken  in  an  evil  sense  in  our  law.  (//)  It  has  been  Iiolden 
that  an  indictment  is  good,  and  not  repugnant,  although  it 
state  that  the  party  falsely  forged  a  false  writing.  (0 


It  is  essentially  necessary  to  an  indictment  for  forgery,  The  forged 
that  the  instrument  alleged  to  be  forged,  should  be  set  forth  ^u^""'.'.''^ 
in  words  and  figures  ;  (/)  though,  in  general,  figures  must  forth  in  words 
not  be  used  in  an  indictment.  (I)     In  a  case  where  upon  an 
indictment  for  forging  a  receipt  for  money,  it  was  objected 
that  in  the  receipt,  as  set  forth,  some  of  the  sums  were  in 
figures,  it  was  holdcn  that  the  receipt  must  be  pursued  ex- 
actly, or  it  would  be  a  variance.  (/??)    The  reason  for  setting 
out  the  instrument  is  that  the  court  may  see  that  it  is  one  of 
those  instruments  the  falsely  making  or  knowingly  uttering 
of  which  the  law  has  said  shall  be  considered  forgery.  (/?) 

The  recital  of  the  instrument  is  usually  prefaced  by  the 
words  "  to  the  tenor  following,  that  is  to  say,"  &c.  or  "  in 
"the  words  and  figures  following,"  which  imports  an  exact 
copy.  But  where  the  indictment  was  for  forging  a  certain 
receipt  for  money  "  as  follows,"  and  then  set  forth  the  re- 
ceipt in  words  and  figures,  all  the  Judges  held  that  the 
words  "  as  follows"  were  to  be  taken  as  the  same  as  "  as 
"  according  to  the  tenor  following,"  or  "  in  the  words  and 
"  figures  following;"  and  that  if  the  prosecutor  had  failed 
in  evidence  in  proving  the  receipt  verbatim  as  laid,  it  would 
have  been  a  fatal  variance,  (o)     Therefore,  though  there  be 


(ft)  2  East.  P.  C.  c.  19.  s.  57.  p. 
985.  Savage's  case,  Str.  12.  The 
Latin  words  were  fabricavil  elcon- 
trafecit.  Mariot's  case,  2  Lev.  22 1 . 
Dawson's  case,  1  Str.  19. 

(/)  Rex  v.  Goale,  1  Lord  Raym. 
737. 

(At)  2  East.  P.  C.  c.  19.  s.  53.  p. 
975.  Mason's  case,  Northumber- 
land Sum.  Ass.  1792,  Mich.  T.  1792, 
East.  T.  1793.  Trin.  T.  1793.  2 
East.  P.  C.  ibid. 


(I)  1  Chit.Crim.  L.  176. 

(m)  Powell's  case,  2  East.  P.  C. 
c.  19.  s.  53.  p.  976. 

(n)  Lyon's  case,  2  Leach  597, 
608. 

(o)  Powell's  case,  2  Black.  R. 
787,  1  Leach  77.  2  East.  P.  C.  c. 
1 9.  s.  53.  p.  976.  in  which  last  book 
the  learned  writer  says,  that  he 
cannot  but  question  Smith's  case, 
Salk.  342.  where  it  is  said  in  the  re- 
port that  where  a  deed  with  the 
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A  literal  va- 
riancewill  not 
vitiate. 


no  technical  form  of  words  for  expressing  that  the  instru- 
ment is  set  forth  in  words  and  figures,  it  is  clear  that  the 
prosecutor  cannot,  by  varying  the  terms  in  which  he  intro- 
duces the  instrument,  relieve  himself  from  any  accuracy 
which  is  otherwise  requisite.  (/») 

But  in  setting  forth  the  tenor  of  the  instrument,  a  mere 
literal  variance  will  not  vitiate  the  indictment.  Thus  where, 
upon  an  indictment  which  charged  the  prisoner  with  forging 
a  bill  of  exchange,  and  contained,  in  the  bill  set  forth,  the 
words  "  value  received"  and  the  bill  produced  in  evidence, 
though  otherwise  corresponding  with  that  set  forth,  was 
written  et  value  reiceod"  it  was  holden  that  the  variance 
was  not  material,  as  it  did  not  change  the  word,  (q)  So 
where  the  prisoner  was  indicted  for  uttering  a  bill  of  ex- 
change, directed  to  Messrs.  Masterman,  Peters,  &  Co.,  with 
a  forged  indorsement  thereon  ;  and  it  was  objected  that 
there  was  a  variance  in  the  indictment,  which  imported  to 
set  out  the  bill  according  to  its  tenor,  inasmuch  as  the  let- 
ter r  in  Messrs.  was  omitted,  and  the  abbreviation  Mess*. 
might  stand  for  words  which  Messrs.  could  not;  the  objec- 
tion was  overruled  ;  and  the  Judges,  upon  the  point  being 
referred  to  them,  held  that  the  indictment  was  sufficient,  (r) 
But,  if  by  addition,  omission,  or  alteration,  the  word  is  so 
changed  as  to  become  another  word,  the  variance  will  be 
fatal,  (s) 


mark  1.  S.  was  forged,  the  indict- 
ment need  not  set  out  the  mark. 

(//)  3  Chit-  Crini.  L.  1040. 

I.  irt's  case,  Worcester  Lent 
\<>.  1  ■;:().;  and  before  the  Judges, 
June  '>ih,   1776,   1   Leach   145.     2 
East  P.  C.  c.  19.  s.  54.  p.  977. 

(r)  OWfield's case, cor.  Bayley,  J., 
Durham  Sum.  Ass.  1811.  MS. 

,0  Rex  v.  Bear,  Carth.  408. 
Reg.  v.  Drake,  Salk.  661.  1  Stark, 
(rim.  Plead,  p.  242.  1  Chit.Crim.  L. 
p.  294.     And   in  Rex    v.   Beach, 


Cowp.  229.  where  it  was  holden 
that  in  an  indictment  for  forgery, 
a  variance  in  writing  the  word  un- 
derwood instead  of  undcrs/ood  was 
not  material.  Lord  Mansfield  said, 
"  The  true  distinction  seems  to  be 
"  taken  in  Reg.  v.  Drake,  which  is 
"  this,  that  where  the  omission  or 
"  addition  of  a  letter  does  not 
"  change  the  word  so  as  to  make  it 
"  another  word,  the  variance  is  not 
"  material." 
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In  a  case  where  the  note  charged  to  be  forced  set  forth 
the  attestation  of  the  witness,  and  the  words  "  Mary  Wal- 
lace, her  mark  ;"  and  it  appeared  that  when  the  prisoner 
subscribed  the  note  those  parts  of  it  were  not  written,  it 
was  doubted  whether  the  prisoner  had  not  in  fact  forged 
a  note  differing  in  the  tenor  of  it  from  that  set  forth  in  the 
indictment.  But  it  was  nolden  upon  consultation  that  the 
indictment  was  in  this  respect  well  proved.  (0 

It  is  sufficient  (except  in  the  cases  which  will  be  presently  Of  laying  it 
mentioned)  to  charge  that  the  defendant  forged  such  an  in-  writing  jpJr- 

strument,  naming  it,  and  setting  forth  the  tenor:  but  the  P°rlJnS*p^ 

siuh  a»  in- 
laying it  to  be  a  paper  writing,   &c.j   purporting  to  be  such  strument,  &c, 

an  instrument  (as  the  statute  on  which  the  indictment  is 
framed  describes)  is  good;  and  it  is  said  that  in  strictness  of 
language  there  may  be  more  propriety  in  so  laving  it,  con- 
sidering that  the  purpose  of  the  indictment  is  to  disaffirm 
the  reality  of  the  instrument,  (u)  In  a  case  where  the  pri- 
soners had  been  convicted  upon  an  indictment,  charging 
them  with  publishing  "  as  a  true  will  a  certain  false,  forged, 
"  and  counterfeited  paper  writing,  purporting  to  be  the  last 
"  will  of  Sir  A.  C.  &c.;"  and  setting  out  the  tenor  of  the 
will,  it  was  objected  that  it  ought  to  have  been  laid  that 
they  forged  a  certain  will,  and  not  a  paper  writing,  purport- 
ing to  be  the  last  mil,  &-c.,  as  the  words  of  the  statute  are 
"  shall  forge  a  will."  But,  after  a  variety  of  precedents  be- 
ing produced,  all  the  Judges  held  it  to  be  good  either  way. 
And  it  was  also  holden  that  as  the  will  v. as  set  forth  in 
hece  verba,  and  three  names  appeared  as  witnesses,  it  was 
sufficient,  without  stating  that  it  purported  to  be  attested  by- 
three  witnesses,  (x) 

(t)  Dunn's  case,  0.  B.  1765.     2  980. 

East.  P.  C.  c.  19.  s.  5$.  p.976.    It  (.r)  Birch  ami  Martin  (case  of) 

appears  that  the  Recorder  at  first  1771.  2  Black.  R, 790.    1  Leach 79. 

entertained  the  doubt,  which  was  2  East.  P.  C.  c.  19.  s.  56.  p.  980. 

removed  on  consultation  with  Per-  There  was  a  third  objection  also 

rott,  B.,  and  Aston,  J.  that  the  indictment  only  averred, 

(«)  2  East.  P.  c.  c.  19.  s.  56.  p.  "they  knowing  it  to  fceforged,  &c." 
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Carter's  case.  In  a  case  where  the  prisoner  was  indicted  for  forging,  and 
signature  to      knowingly    uttering-  a    bill    of    exchange,    which   was  de- 

a  bill  ol  ex-  scribed  in  the  indictment  to  be  "  a  certain  bill  of  exchange 
change  was  .  .  »*••«• 

a  forgery,  it      "  requiring  certain  persons  by  the  name  and  description  of 

washolden       «  Messrs.  Down,  &c.  twentv  days  after  date  to  pay  to  the 

that  an  indict-  *  *     J 

ment  averring  "order  of  R.  Thomson,  the  sum   of  316/.  value  received; 

I.Vir'ir'f.'-'''  "  and  signed  by  Henry  Hutchinson,  forT.G.,  T.  and  H. 
stead  of  stat-  ';  Hutchinson;  which  bill  of  exchange  so  falsely  made  and 
purported  to     "  counterfeited,  is  as  follows,  (setting  out  the  bill)  c\c.  with 

have  been         «  intent  to  defraud  G.   Hutchinson,  &c.;"  and  it  appeared 

signed  liv 

him,  was  bad.    on    ^,e    evidence  that  the  signature  to   the   bill,  "Henry 

Hutchinson,"  was  a  forgery;  it  was  objected  that  the  in- 
dictment averring  it  to  have  been  signed  by  him,  (and 
not  merely  that  it  purported  to  have  been  signed  by  him,) 
which  was  a  substantial  allegation,  was  disproved.  And  the 
Judges  were  of  that  opinion,  upon  the  case  being  referred  to 
their  consideration  after  the  conviction  of  the  prisoner.  (?/) 

Ifthe  instru-       But  t]ie  setljnj?  out  tne  verv  subject  matter  which  has 

mt'iit  do  not  °  jo 

purport  on       been  forged,  will  not,  in  all  cases,  be  sufficient.     For  if  the 
to  be  the  thin*  instrument  do  not  purport,  on   the   face  of  it,  and  without 

prohibited  to    reference  to  some  other  subject  matter,  to  be  the  thing  pro- 
he  forced,  the  ,...,./.         i.i  ,  .         fin 
purport  must    hinited  to  be  lorged,  the  purport  and  meaning  ot  the  forgery, 

be  expresslj  wjt],  relation  to  such  other  subject  matter,  must  be  expressly 
averred.  .  .    . 

averred  to  be  the  thing  so  prohibited.     So  that  where  the 

indictment  charged  the  prisoner  with  forging  a  receipt  to  an 

assignment  of  a  certain  sum  in  a  navy  bill  and  the  tenor  of 

the  receipt  as  set  forth  merely  consisted  of  the  signature  of 

the  party,  it  was  holden  to  be  defective;  on  the  ground  that 

the  mere  signing  of  such  name,  unless  connected  with   the 

previous  matter,  did  not  purport  on  the  face  of  it  to  be  a 

receipt:  and  that  it  ought  to  have  been  averred  that  such 

navy  bill,  &c.   together  with  such  signature,  did  purport  to 

be,  and  w  as  a  receipt,  <S:c. ;  and  that  the  prisoner  feloniously 


whereas  it  should  have  been  that      The  prisoners  were  executed. 
•  thej  and  eacli  of  them,  know-  (y)  Carter's  case,   1S00,  2  East. 

ing,"  &c,  but  it  was  overruled.      P.  C.  c.  19.  s.  56.  p.  985. 
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forged  the  same,  (z)  But  where  a  forged  receipt,  as  set 
forth  in  the  indictment,  was  in  this  form  "  18th  March,  I77,'j, 
"  Received  the  contents  above  by  me  Stephen  Withers,"  and 
it  appeared  in  evidence  that  such  receipt  was  forged  at  the 
bottom  of  a  certain  account;  upon  objection  taken  that  the 
account  itself  should  have  been  set  forth  in  order  to  make  it 
appear  that  the  receipt,  as  stated,  was  a  receipt  for  money, 
all  the  Judges  held  that  the  indictment  was  sufficient;  and 
that  the  account  was  only  evidence  to  make  out  the  charge 
as  stated  in  the  indictment,  (a)  Tt  is  observed  upon  this 
case  that  by  the  very  terms  of  the  writing  itself,  it  purported 
to  be  a  receipt  for  something,  though  not  specifically  for 
money,  as  it  was  averred  to  be  in  order  to  bring  it  within 
the  statute  2 Geo.  II.  c.25.(6) 

But  with  respect  to  the  word  "purport"  it  should  be  But  the  word 
well  observed  that  it  imports  what  appears  on  the  face  of  the  wtewhaTau- 
instrument;  as  a  want  of  attention   to  this  meaning  of  the  person  the 

11  1  C    j.      1     x  •         1  '      .1  fatC  °f  lfte  •*■ 

word  has  been  tatal  to  many  indictments.  strument. 


In  a  case  where  the  instrument  was  laid  in  some   counts  Jones's  case. 
of  the  indictment  to  be  a  paper  writing  purporting  to  be  a 
bank  note,  it  was  holden  that  as  it  did  not  purport  on  the 
face  of  it  to  be  a  bank  note,  the  counts  could  not  be  sup- 
ported, (c) 


(z)  Hunters  case,  0.  B.  1794, 
East.T.  1796.  2  Leach  624.  2  East. 
P.  C.  c.  19.  s.  36.  p.  928,  929.  and 
s.  53.  p,  977. 

(a)  Testick's  case,  1774,  2  East. 
P.C.  c.19.  s.36.  p.  923.  1  East.  R. 
181.  note  (a). 

(ft)  2  East.  P.  C.  c.  19.  s.  53.  p. 
977.  And  the  learned  writer  refers 
to  Taylor's  case,  1  Leach  215.  2 
East.  P.  C,  c.  19.  s.  47.  p.  960.  ante 
1429:  where  the  prisoner  was  in- 
dicted for  forging  a  receipt  for  20/. 


due  upon  a  hill  of  exchange  in 
these  words,  "  Received,  W.  Wil- 
son;1' and  the  indictment  set  forth 
the  bill  for  20/.,  and  averred  the 
forging  of  a  receipt  for  the  said 
sum  of  20/.,  but  contained  no  aver- 
ment that  the  writing  forged,  to- 
gether with  the  bill,  purported  to 
be  or  was  a  receipt :  and  he  ob- 
serves that  here  also  the  forged 
writing  in  itself  purported  to  be  a 
receipt  for  something. 

(c)  Jones's  case,  ante  1452. 
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Reading's 


< .  se. 


L  ■  In  another  case  the  bill  df  exchange  upon  which  the  in- 

Where  the  in-  dictment  proceeded  was  in  the  following  form: 
dictum  t 
charged  thai 

!!:',,;i'llr'a,,t  jw^iw.«ij(,nw. 

sessed  of  a  Forty  days  after  date  pay  to  Mr.  Jeremiah  Reading,  or 

change  pur-  order,  the  sum  of  £  80.  for  value  received,  and  place  it  to 
porHngtobe    the  account  of  John  White. 

directed  to 

one  John  To  John  Ring,  Esq. 

•e'   - .   ,c        Berkley-street,  Portman-square,  London. 

name  and  de-  •*  *  l  ' 

scriptioD  of 

one  John 

///»s\  forged        And  the  indictment   charged   that  the  prisoner,  having 

the  accent-  ,      .         .  .  .  .  ■ 

anreofthe  such  bill  in  his  possession,  purporting  to  be  signed  by  one 
said  John        J^/w  White,  and  to  be  directed  to  one  John  Kins:,  bu  the 

King,  it  was  °       J 

holden  to  be     wflwe  «/?</  description  of  one  John  Ring,  Berkley-street,  SfC, 

ground  tht  f°rged  an  acceptance  in  writing  purporting  to  be  the  accept' 
Jlin?  ,i()rs  not  ar)Ce  of  the  said  John  King.  The  bill,  when  produced,  ap- 
King  peared  to  be  accepted  on  the  back  of  it  by  John  King  ;  and 

it  was  proved  that  when  the  prisoner  negociated  the  bill  he 
stated  that  Mr.  King  was  ;i  gentleman  living  in  Berkley- 
street,  Portman-square,  and  a  man  of  opulence;  but  in  fact 
there  was  no  person  of  that  name  living  there.  The  pri- 
soner having  been  found  guilty,  the  case  was  submitted  to 
the  consideration  of  the  twelve  Judges,  who  determined 
that  judgment  ought  to  be  arrested  on  the  ground  that  the 
bill  did  not  in  fact  purport  to  be  directed  to  one  John  King, 
as  stated  in  the  indictment.  Duller,  J.,  in  delivering  the 
opinion  of  the  Judges,  said,  "  It  is  clear  that  where  an  in- 
"  strument  is  to  be  set  forth,  the  description,  that  it  purports 
"  a  particular  fact,  necessarily  means  that  what  is  stated  as 
"  the  purport  of  the  instrument  appears  on  the  face  of  the 
u  instrument  itself.  On  the  face  of  the  bill  of  exchange  in 
"  the  present  case  (and  the  face  of  the  bill  is  the  only  thing 
"  to  be  considered)  nothing  more  appears,  when  we  examine 
"  the  averment,  than  that  it  is  a  bill  of  exchange  drawn  by 
M  John  White  on  John  Ring,-  therefore,  when  the  indict* 
"  ment  says  that  it  was  drawn  on  John  King,  by  the  name 
u  and  description  of  John  Ring,  it  is  absurd  and  repugnant 
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"  to  itself;  for  the  name  and  description  of  one  thing  can- 
w  not  purport  to  be  another  thing.  The  drawer  of  the  in- 
ci  dictment  was  led  into  this  blunder  by  not  considering 
"  what  was  the  original  state  of  the  bill,  and  what  was  the 
"  appearance  of  it  after  the  acceptance  wa3  put  on  it;  it 
i(  seems  as  if  he  did  not  recollect  under  what  terms,  or  by 
"  whom,  a  bill  of  exchange  may  be  accepted.  Though  the 
"  bill  was  drawn  on  John  Ring,  it  might  have  been  ac- 
"  cepted  by  John  King,  for  a  bill  may  be  accepted  by  other 
u  persons  than  those  to  whom  it  is  directed,  as  when  it  is 
"  accepted  for  the  honor  of  the  drawer,  or  of  any  of  the 
"  indorsers."  (d) 

In  a  case  which  occurred  shortly  afterwards,  the  prisoner  Gilchrist-* 

was  indicted  for  forging  c(  a  paper  writing,  purporting  to  be  c.ase.'  .. 

"  an  order  for  payment  of  money,  dated   11th  September,   merit  for 

"  1794,  with  the  name  Thomas  Exon  thereunto  subscribed  ;  JexSn'? 

"  purporting  to  have  been  signed  by  Thos.  Exon,  clerk,  directed  to 

"  and  to  be  directed  to  George  Lord  Kinnaird,  Wni.  More-  Moreland, and 

"  land,  and  Thos.  Hammersley,  of,  &c.  bankers  and  part-  hammersley, 
,.  ,         .  ,     »         .     .  „    n,  ^  which  stated 

ners,  by  the  name  and  description  of  Messrs.   Ransom,  that  such  bill 

Cl  Moreland,  and  Hammersley,  for  the  payment  of  the  sum  l>urPorled\° 
7  yi  i    j  jje  directed  to 

"  of  10/.,  &c.  :"  the  tenor  of  which  said  false  writing,  &c.  George  Lord 

is  as  follows,  viz.  ■*** 

Moreland, 

"  Messrs.  Ransom,  Moreland,  and  Hammersley,  please  jmwr™* 

"  to  pay  to  Mr.  Brooks,  or  bearer,  the  sum  of  Ten  Pounds,   h}'  the  name 
,,  P  rr^  t-r  ana  descrip- 

for  Thos.  Exon.       tion  of  HJn. 

"   Sept.  Uth.   1791."  s»'»'  More- 

land,  and 

Hammersley, 
with  intent  to  defraud  the  said  Geo.  Ld.  K.,  &c.     There  J™  h?Mftt 

to  bo  had ;  ou 
the  principle 

(d)  Reading's  case,   0.  B.  1793,  indicted  for  this  offence.     But  no 

Hil.  T.    1794.      2   Leach  590.      2  other   indictment    was    preferred; 

East.   P.  C.   c.   19.    s.  56.    p.  981.  and  after  remaining  in  custody  till 

Buller,  J.,    also  said  that  as  the  March,    1794,  he  received  a  free 

opinion  of  the  Judges  proceeded  pardon,    and    was    discharged,    2 

merely  on  the  informality  of  the  Leach  593. 
record,  the  prisoner  might  be  again 
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that  the  word     ,uls  a  second  count,  for  uttering  it;  and  other  counts,  charg- 

purport  si<r-       .  .  4        ,  . 

nitHsilt.it         nig  an   intent  to  clef  rand  other  persons.     An  objection  was 

which  appears  niafjc  jn  arrest  of  indjrnient,  that  the  direction  of  the  bill 

on  the  <:ic>'  oi  .      . 

the  n.stiu-        was  improperly  described  in  the  indictment  ;  and  ten  of  the 

meat*  Judges,  who  met  to  consider  the  case,  were  unanimously  of 

opinion  that  the  judgment  should  be  arrested,  on  the  ground 

that  the  word  purport  imports  what  appears  on  the  face  of 

the  instrument,  the  apparent  and  not  the  legal  import;  and 

that  the  bill  in  question  could  not  purport  to  be  directed  to 

Lord  Kinnaird,  because  his  name  did  not  appear  upon  the 

face  of  it.     Buller,  J.,   in   delivering   their   opinion,    said, 

"  Old  cases  have  given  rise  to  much  learning  and  argument 

"  on  the  words  'purport  and  tenor,'  and  the  books  are  full 

"  of  distinctions  as  to  the  meaning  of  these  words,  and  the 

"  necessity  of  usin<;  the  one  or  the  other  of  them  in  indict- 

"  ments  where   written   instruments  are  to  be  stated  ;  but, 

"  among  the  many  cases  upon  this  subject,  1  can  find  no  ju- 

'•  dicial  determination  that  the  purport  and  the  tenor  should 

"  both  be  stated  in  any  case  whatever.     Purport  means  the 

"  substance  of  an  instrument,  as  it  appears  on  the  face  of  it 

c'  to  every  eye  that  reads  it :  tenor  means  an  exact  copy  of 

"  it ;  and,  therefore,  where  an  instrument  is  stated  accord- 

"  ing  to  its  tenor,  the  purport  of  it  must  necessarily  appear. 

"  The   forms  of  indictments  for  forgery  have  varied,  and 

<c  been    ditTerent   from    each   other   at   different   periods  of 

"  time  ;  and  of  late  years  they  have  been  much  more  com- 

"  plicated   than   they  were   formerly  ;  and,   in  my  opinion, 

"  they  have  been,  for  that  reason,  much  worse.    1  have  seen 

"  the  precedent  of  an   indictment  of  forgery  stating,  '  the 

"  prisoner  to  have   forged  a  certain  false  paper-writing,  in 

"  the  name  of  J.  S.  and  others,   bearing  the  form  of  a  war- 

il  rant   of   attorney,   which   said    writing    follows    in  these 

"  words  ;  that  is  to  say,  &c.'  setting  it  out  verbatim  ;  and  if 

indictments  for  forgery  were  now  merely  to  state  that  the 

u  prisoner  '  forged  a  paper-writing  to  the  tenor  and  effect 

"  following,  &c.  ;'  and  the  instrument  set  out  appeared  on 

"  the  face  of  it  to  be  a  bond,  or  bill  of  exchange,  or  any 

"  other  of  the  instruments  described  in  the  statute,  I  should, 
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"  as  at  present  advised,  see  no  objection  to  such  a  form.     If, 

"  in  the  present  case,  the  indictment  had  stated  that  the  pri- 

"  soner  had  forced  a  certain  paper-writing,  in  the  name  of 

"  T.  Exod,  (c)  purporting  to  he  a  bill  of  exchange,  and 

"then  set   out  the  bill  to  the  tenor  and  effect  following,  it 

"  would,  I   think,   have   been  quite  enough  ;  for  the  words 

"  '  purporting  to  be  a  bill  of  exchange,'  are  only  necessary 

"  to  shew  that  the  instrument  supposed  to  be  forged  is  one 

"  of  the  instruments  mentioned  in  the  statute  ;  and,  in  or- 

"  der  to  shew  that  it  is  one  of  those  instruments,  it  cannot 

"  be  necessary,  under  the  word  '  purporting,'  to  recite  all 

"  the  contents  of  the  instrument  ;    for   an  exact  copy  of 

"  the    instrument     itself   being    set    forth,    all    its    con- 

"  tents   thereby   appear;    and   the   law   requires   an   exact 

"  copy  of  the  instrument  to  be  inserted  in  the  indictment,  in 

"  order  that  the  court   may  see  that  the  instrument  is  the 

"  subject  of  forgery  within  the  meaning  of  the  statute.    The 

w  blunder  in  the  present  indictment  seems  to  have  arisen 

66  from  the  circumstance   of  Lord  Kinnaird,  and   Messrs. 

"  Moreland  and  Hammersley  carrying  on  the  banking  busi- 

u  ness  under  the  firm  of  Messrs.  Ransom,  Moreland,  and 

"  Hammersley.     The  pleader  who  drew  it,  forgetting  that 

"  it  was  wholly  immaterial  whether  such  a  firm  as  Ransom, 

u  Moreland,  and  Hammersley,  ever  existed,  or  who  were 

"  the  persons  who  constituted  that  firm,  and,  conceiving  it 

"  to  be  material  that  the  names  of  the  real  partners  inter- 

"  ested  in  the  business  should  be  mentioned,  has  taken  great 

iC  pains  to  shew  that  a  bill,  drawn  on  '  Ransom,  Moreland, 

"  and  Hammersley]  was  drawn  on  '  Lord  Kinnaird,  More- 

<;  land,  and  Hammersley  /  and,  in  order  to  do  that,  he  has 

"  averred  in  the  indictment  that  the  bill  purports  to  be  drawn 

"  on  '  Lord  Kinnaird,  Moreland,  and  Hammersley.''     But 

Ci  the  purport  of  an  instrument,  as  1  have  already  observed, 


(e)  But  it  would  not  have  been      and  the  paper,   therefore,  not  in 
good  to  have  averred  that  the  pa-      fact  so  signed.     See  Carter's  case, 
per  writing  was  signed  by  T.  Exon  ;      ante,  148 1. 
such    signature  being  a  forgery, 
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"  is  that  alone  which  appears  on  the  face  of  it ;  and,  on  the 
"  face  of  this  bill,  Lord  kinnaird \s  name  does  not  appear, 
"  and  therefore  the  averment  is  not  true."  (f) 

Ldsallscase.         This  doctrine  was  again  acted  upon  in  a  case  where  the 

The  same  due-  . 

trine  was         indictment  charged  the  prisoner  with  forging  a  certain  paper 

upon  in  th's     wr^'n??  purporting  to  be  an  inland  bill  of  exchange,  and  to 

case,  be  drawn  by  one  C.  W.  Wright,  bearing  date,   Winchester, 

\kth  Nov.  1796,  and  to  be  directed  to  Richard  Down,  Henry 

Thornton,  John   Freer,  and  John   Cornwall  the  younger, 

bankers,  London,  by  the  name  and  description  of  Messrs. 

Down,   Thornton,   and   Co.   bankers,    London,    requiring 

them,  ten  days  after  date,  to  pay  to  Mr.  Win.  Simmons,  or 

order,  8/.  10s.,  &c,  and  then  setting  out  the  tenor,  by  which 

the  bill   appeared,  as  the  fact  really  was,  to  be  directed, 

"  Messrs.  Down,  Thornton,  and  Co.,"  bankers,  London,  (g) 

Reeves's  rase.       1°  a  case  which  occurred  about  the  same  time,  the  in- 

An  indictment  dictment,  which  was  for  forging  a  scrip  receipt,  charged  that 

for  forging  a  .  .  . 

scrip  receipt,     the  prisoner  forged  it  "  with  the  name  C.  Olier  thereunto 

siped  "  C.  u  subscribed,  purporting  to  have  been  signed  by  one  Chris- 
thatthepri-  "  topher  Olier ;"  and  it  was  objected  that  this  must  neces- 
the°receint(      sar'ly  ue  bad,  as  C.  Olier  "  did  not,  on  the  face  of  it,  pur- 

"  with  the       "  port  to  be  Christopher  Olier,  but  might  be  Charles,  &c." 

"  name  C. 

"  Olier  there-  But  the  court  thought  that  this  case  differed  in  some  degree 

"  unto  suns-     from  (]ie  two  cases  cited  in  support  of  the  objection,  namely, 

"  enhed  :pwr-  .  .  . 

''porting  to      Jones's  case,  (h)  and  Gilchrist's  case;(0  inasmuch  as  the 

'    nve  ,  ,en      note  in  Jones's  case  did  not  purport  to  be  a  bank  note,  and, 

41  signed  by  '        '  ' 

"  one  Chris-     therefore,  the  indictment,  charging  that  it  did  so  purport, 

"  Otter  "  Qu    was  ^ac*  >  anc*  in  Gilchrist's  case,  as  the  name  of  Lord  Kin- 
if  this  differs 
from  the  fore- 
going cases?  (/)  Gilchrist's  case,  O.B.  1795,      of  Gilchrist's  case,  though  Buller, 

East.  T.  1795,    2  Leach,  657.     2  J.,  disapproved  much  of  that  de- 
East.  P.  C.  c.  19.  s.  56.  p.  982.  termination;   which,  however,  he 
(g)  Edsall's  case,  1798,    2  East.  admitted,    could    not    be   distin- 
P.  C-  c.  19.  s.  56.  p.  984.    2  Leach,  guished  from  the  present  case. 
662,  note  (a).     In  East.  P.  C.  ibid.  (ft)  Ante,   1452.  1485. 
it  is  said  that  the  Judges  held  the  (0  Ante,  1487. 
indictment  bad,  upon  the  authority 
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naird  did  not  appear  on  the  face  of  the  bill,  it  could  not  pur- 
port to  be  directed  to  him  :  but  that,  in  the  present  case,  this 
scrip  receipt  being  subscribed  with  the  name  C.  Olier,  and 
the  indictment  charging  that  it  purported  to  be  signed  in 
the  name  of  Christopher  Olier,  a  cashier  of  the  bank  of 
England,  it  was  not,  upon  the  face  of  it,  repugnant  to  the 
bill,  or  inconsistent  with  itself,  (k) 

We  have  already  considered  the  purpose  of  fraud  and  de-  Of  the  ifate- 

i     »     •  i        i  •  i  ,ueut  ot  tne 

ceit,  to  the  prejudice  of  another  s  right,  which  makes  a  part  intent  to  de- 

of  the  definition  of  forgery.  (/)     Such  purpose  or  intent  to  fraud- 
defraud  must  be  stated  in  the  indictment,  and  pointed  at 
the  particular  person  or  persons  against  whom  it  is  me- 
ditated, (m) 

In  stating  this  intent  to  defraud,  it  will  be  sufficient  to 
describe  the  party  intended  to  be  defrauded  with  reasonable 
certainty. 

Accordingly,  where  after  conviction  a  motion  was  made  in  Lovell's  case. 
arrest  of  judgment,  that  the  indictment  charged  the  forged  whi"h  Sated" 

order  as  being  drawn  on  Messrs.  Drummond  and  Company,  that  a  forged 

order  whs  di* 
Charing  Cross,  by  the  name  of  Mr.  Drummond,  Charing  rected  to 

Cross,  (w)  instead  of  mentioning  the  names  of  the  respective  Messrs. Drum- 
partners,  which  ought  \p  have  been  inserted  in  the  place  of  Company, 
the  short  description   Drummond  and  Company,  all   the  [$  JJr  aTc. 

(k)  Reeves's  case,    cor.    Heath  (I)  Ante,  1411.  1471.  el  sequ. 

and  Lawrence,  J.,  and  Thomson,  (m)  2  East.  P.  C.  c.  19.  s.  58.  p. 

B.,  O.  B.  1798,  2  Leach,  808.  814.  988. 

2  East.  P.  C.  c.  19.  s.  56.  p.  984.  (»)  The  order  was  in  the  follow- 

The  point  was  saved  for  the  con-  ing  form  : — 
sideration  of  the  twelve  Judges : 

hut  it  does  not  appear  what  their  Mr.  Drummond,  Charing  Cross, 

opinion  was,  there  heing  other  ob-  25  August,  1782. 

jections  to  the  conviction  of  the  Please  to  pay  the  bearer,  or  or- 

prisoner;  who  was  afterwards  tried  der,  on  demand,  £\0.  10s.;   and 

and  capitally  convicted  on  another  place  it  to  account,  per  me, 

indictment  pending  for  the  same  H.  H.  Asto*. 

offence.  1 
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was  holden       Judges  held,   upon  a  conference,  that  the  indictment  was 

and  that  it        good.     They  were  of  opinion  that,  if  the  words,  "  3fessrs. 

wasnotneces-   Drummond  ami  Company,  Charing  Cross"  when  taken  to- 

the  names  of    gether,  had  been  so  senseless  and  unintelligible  as  not  to  im- 

the  respective  port  a  certain  description  of  persons,  the  indictment  would 
part  tiers.  ... 

have   been   bad  ;    but   they  said   that,    understanding  those 

w>i<|s  as  every  body  else  did,  namely,  as  meaning  the  part- 
ners in  the  partnership  of  the  banking-house,  they  con- 
sidered them  as  a  sensible  and  certain  pointing  out  of  the 
persons  intended  by  the  draft,  and  as  conveying  with  legal 
certainty  a  notification  of  the  party  intended  to  be  de- 
frauded. That  it  was  not  necessary  in  this  part  of  the  in- 
dictment to  describe  the  party  meant  with  more  particu- 
larity ;  for,  if  any  person  could  be  intended  from  the  words, 
who  that  person  was,  and  whether  he  was  the  meditated 
object  of  the  fraud,  were  matters  for  the  consideration  of 
thejury.(o) 


(o)  Lovell'scase,  0.  B.  1782,  and 
(ill)  November,  1782,   1  Leach, 248. 
2  East.  P.   C.  c.    19.  s.  60.  p.  990. 
It  should  be  observed,  that  those 
counts  of  the    indictment  which 
stated  the  intent  to  defraud  Messrs. 
Drummond  and  Co.,  laid  such  in- 
tent in  the  concluding  parts  of  the 
counts  to   be   to  defraud   Robert 
Drummond,  and  the  other  partners 
in  the  house,  by  name.     But  that 
■which   Gould,   J.,   is  reported    to 
have  said,    (2  East.   P.   C.    ibid.), 
would  seem  to  lead  to  the  conclu- 
sion thai  it  is  not.  necessary  to  spe- 
cify  the  names  of  the  partners  in 
any  part  of  the  count :  viz.  "  That 
"  to  require  the  particularising  of 
"  all  the  partners  would  be  of  dan- 
*'  gerous  consequence  to  such  pro- 
"  secutions;  some  of  thein  might 
"  not  be  known."     A  learned  writ- 
er,   (after  stating    that   there  are 


always  several   counts   in  the  in- 
dictment, charging  an  intent  to  de- 
fraud all  such  persons,  or  bodies 
corporate,  as  could  be  affected  by 
the  success  of   the  forgery,)  sug- 
gests that,  as  the  intention  to  com- 
mit a  fraud  at  the  time  of  the  for- 
gery is  usually    general,   and  in- 
tended to  impose  rather  upon  the 
person  to  whom  the  forged  instru- 
ment may  be  accidentally  ottered, 
(particularly  in  the  case  of  bank 
notes,  and  negotiable  instruments,) 
it  would  be  desirable  to  pass  auact 
rendering  it   unnecessary  to  state 
the  name  of  any  person  or  corpo- 
ration, intended  to  be  defrauded  ; 
6  Ev.   Col.    Stat.    Pt.  V.    CI.  xn. 
p.  581,  582.     With  respect  to  the. 
statement  in  that  part  of  the  in- 
dictment which  came  in  question 
in  Lovell's  case,  it  appears  to  have 
been  the  opinion  of  Buller,  J.,  and 
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It  has  been  holden  not  to  be  necessary  to  state  in  the  in-   It  is  not  ne- 
dictment  the  manner  in  which  the  party  was  to  have  been  s^te'Tu  Uie 

defrauded.  indictment 

Ihe  maimer 
in  which   the 
Thus,  where  it  was  objected,  on  a  motion  in  arrest  of  Par'y  was  to 

•     i  i  i    i       m    t»  ,  "ave  Deen  de- 

judgment,  that   it   was  not  averred  that  1 .  Barrow,  whose  frauded. 

name  appeared  to  be  signed  to  the  forged  receipt,  meant 

Taylor  Barrow,  (with  intent  to  defraud  whom  the  forgery 

was  laid  in  one  of  the  counts;)  that  the  manner  in  which  the 

forged   receipt  of  stock  was  to  operate  in  prejudice  of  Mr. 

Barrow  ought  to  have  been  averred  in  the  indictment,  by  a 

statement  of   Taylor    Barrow   being  the   proprietor  of  so 

much  stock,  and    being   personated   by   the   prisoner,  who 

transferred  it,  &c. ;  and   that  it  was  not  sufficient  merely  to 

state  that  the  forgery  was  committed  with  intent  to  defraud 

T.  B.  generally  ;  the  Judges  held  that  it  was  sufficient  if  the 

offence  was  described  in  the  words  of  the  act;  and  that, 

whether    it   were   or    were   not    meant   to   defraud   Taylor 

Barrow,   was    matter    of   evidence,   which    the  jury    had 

found.  (]>) 

And  in  another  case,  where  Buller,  J.,  upon  a  conference  It  need  not 

with  the  rest  of  the  Judges,  stated,  as  an  objection  to  an  in-  thatT^n^  d 

dictment,  that  it  was  not  alleged  that  the  bill  was  uttered  bill  of  ex- 

or  tendered  to  the  persons  whom   it   was  laid  the  prisoner  tendered  to 

ant  to  defraud  ;  and,   therefore,   that  it  did  not  appear  to  the  party  in- 
,,  ,  ,      n  „    .      .    ,.  ,         ,  tended  to  be 

the  court,  on  tne  face  ot  the  indictment,  that  those  persons  defrauded; 

the  other  Judges,  that,  if  the  words  the  opinion  of  the  Judges  is  thus 

"  Messrs    Drummond    and    Com-  stilted:  "  Besides,  there  was  a  se- 

punj/,    Charing  Cross"    had    been  "  cond  count,  wherein  the  oflfeuce 

omitted,  and  the  indictment  had  "  was  laid  with  intent  to  defraud 

only  stated,  according  to  the  fact,  "  one  Syk.es.     If,  therefore,  there 

that  the  bill  was  directed  to  "  Mr.  '•  were  no  such  person  as  Taylor 

Drummond,  Clwriiig  Cross"  (ante,  "  Barrow,  or  if  he  bad  i.o  stock  -, 

note  (7i. ), )  it  would  have  been  suffi-  "  yet,asthereceipLb  <1  in  form  the 

cient.  2  East.P.C.c.  19.  s.60.  p.991.  il  constituent  parts  ot  „  receipt  for 

(j»)  Powell's  case,  1771,  2  East.  "  the  transfer  of  East  India  stock. 

P.  C,  c.  19.  s.  59.  p.  989.     1  Leach,  "  that  was  sufficient." 


77.     In  East,  a  further  ground  for 
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nor  in  whal 
otlirr  manner 
the  party 
could  be  de- 
frauded. 


could  be  defrauded  by  the  transaction,  which  always  ap- 
peared where  the  name  of  a  drawer,  acceptor,  or  indorser, 
was  forced:  all  the  other  Judges  held  that  the  indictment 
was  good  in  this  respect,  as  it  was  sufficient  to  pursue  the 
words  of  the  act,  which  constitute  the  offence  ;  and  it  was 
matter  of  evidence,  whether  the  prisoner  intended  to  de- 
fraud the  persons  named  by  tendering  the  bill  in  payment  to 
them,  or  how  otherwise,  (q) 


As  to  the  pro- 
perty of  the 
parly  intend- 
ed to  be  de- 
frauded in  the 
monies.  8tC. 
sought  to  be 
obtained. 

Jones  and 
Palmer's  case. 


The  following  case  relates  to  the  property  of  the  party 
against  whom  the  intent  to  defraud  is  aimed,  in  the  monies, 
&c.  sought  to  be  obtained  for  the  forgery. 

Two  prisoners,  Mary  Jones  and  Henry  Palmer,  were  in- 
dicted for  the  forgery  of  an  indenture  of  apprenticeship,  and 
also  of  a  receipt  for  money,  with  intent  to  defraud  A.  B., 
CD.,  &c.  the  steicards  of  the  feast  of  the  sons  of  the  clergy. 
It  appeared  that  the  charitable  fund  of  the  sons  of  the 
clergy  was  raised  by  voluntary  contributions,  and  allotted  by 
the  secretary  equally  among  all  the  stewards,  to  be  disposed 
of  by  them  to  the  widows  and  children  of  deceased  clergy- 
men, according  to  their  discretion  ;  that  the  prisoner,  Jones, 
was  a  clergyman's  widow,  and  that,  pretending,  by  means 
of  the  indentures  in  question,  and  the  receipt  indorsed  there- 
on, that  she  had  placed  her  son  as  an  apprentice,  she  ob- 
tained, in  concert  with  the  other  prisoner,  an  order  from  one 
of  the  stew  aids,  on  the  treasurer  of  the  society,  for  20/.,  as 
an  apprentice-fee.  The  prisoners,  having  been  found  guilty, 
it  was  submitted  that  the  oifence  amounted  only  to  a  mis- 
demeanor at  common  law.  and  that  this  was  not  such  a  spe- 
cies of  property  as  fell  within  any  of  the  acts  relating  to 
forgery.  But  Eyre,  B.,  said,  that  the  several  stewards 
were  the  absolute  owners  of  their  respective  shares  of  the 
fund  ;  that  it  was  their  money,  put  into  their  hands  upon  a 
trust ;  and  if  they  had  sunk  it  improperly,  or  paid  it  wrong- 


(q)  ElsworUYs  case,  1780,  2  East. 
P.  C.   c.   19.    *.  59.   p.   989..  and 


s.  58.  p.  986. 
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fully,  they  would  perhaps  be  answerable  ;  and  that,  unques* 
tionably,  it  was  their  money,  as  against  all  the  world,  except 
the  subscribers,  (r) 

Where  there  is  an  incorporation,  the  money  becomes  the  Where  the 
property  of  the  whole  body,  and  not  of  the  individual  mem-  feuded  are  a 
bers  who  compose  it.     And  the  statutes  SI  Geo.  II.  c.  22.  corporation, 
s.  78.  and  IS  Geo.  III.  c.  18.  were  passed  to  obviate  the  ob- 
jection   that  the  word  "  person  "   in  the  statutes    2  Geo. 
II.  c.  25.  and  7  Geo.  II.   c.  22.  (relating-  to  the  forgery  of 
deeds,  wills,  bonds,  bills,  &c.)  did  not  extend  to  the  aggre- 
gate members  of  a  corporation,  (s) 

If  the  indictment  proceeds  upon  a  statute,  the  charge  must,  Where  the  in- 
ii  t-      i  i-  i  ii-iii      dictment  is 

in  general,  be  set  forth  (according  to  the  established  rule  Up0n  a  sta. 

applicable  as  well  to  other  cases  as  to  forgery)  in  the  very  *ute' tne  °*" 

11  ,  °     J  J    fence  must  be 

Words  of  the  statute,  describing  the  offence,  (t)  described asin 

the  words  of 
the  statute. 
But  an  indictment  for  forging  a  stamp  on  foreign  muslins, 

which  stated  the  duty  to  be  chargeable  for,  on,  and  in  respect 

of,  foreign  muslin,  was  holden  good;  though   the  words  of 

the  statute  in  the  clause  imposing  the  duty  were,  for  and 

upon;  in  other  clauses,  for;  in  others,  on;  and  in  others, 

upon. (u) 

It  is  said  that  a  superfluous  description  does  not  appear  to  As  to  a  super- 
be  objectionable,  (x)   And  a  case  is  cited  where,  upon  an  in-  SCriptiou. 
dictment  on  the  statute  2  Geo.  II.  c.  25.  for  forging  "  a  bond 


(r)  Jones  and  Palmer,  (case  of,) 
cor.  Eyre,  B.,  O.  B.  1785.  1  Leach 
366.  2  East.  P.  C.  c.  19.  s.  60.  p. 
991. 

(s)  Harrison's  case,  1777,  1  Leach 
180.  2  East.  P.  C.  c.  19.  s.  59.  p. 
988.  See  the  Statutes  referred  to, 
post.  Chap,  xxxiv. 

(0  2  East.  P.  C.  c.  19.  s.  58.  p. 
9S5. 

(«)  Hall  and  Crutch  field,    (case 


of,)  1795.  2  East.  P.  C.  c.  19.  s. 
19.  p.  895.,  and  s.  58.  p.  988.  post. 
Chap,  xxxii.;  and  an  indictment  at 
common  law  was  holden  bad  for 
uncertainty,  which  stated  that  the 
defendant  forged,  or  caused  to  be 
forged,  a  bill  of  lading,  Rex  v. 
Stocker,  5  Mod.  137.  1  Salk.342. 
371. ;  and  see  Walcot's  case,  Holt's 
R.  345. 
(.r)  2  East.  P.  C.  c.  19.  s.  58.  p.  935. 
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and  writing  obligatory,"  it  was  objected  that,  as  the  statute 
uses  the  term  bond  as  well  as  the  term  writing  obligatory, 
the  indictment  ought  to  have  described  the  offence  more 
particularly,  either  as  a  forgery  of  the  one  or  the  other;  that 
it  should  have  described  the  instrument  in  this  case  as  a 
writing  obligatory,  as  it  had  neither  a  defeasance  nor  penalty 
annexed  to  it;  and  that,  although  a  bond  were  a  writing  ob- 
ligatory, yet  the  converse  did  not  hold  :  and  by  the  opinion 
of  the  Judges  the  indictment  was  holden  good,  (y)  With 
respect  to  the  inference  from  this  case  that  a  superfluous  de- 
scription does  not  appear  to  be  objectionable,  a  learned 
writer  says  that  he  is  by  no  means  satisfied  that  the  term 
bond  is  not  properly  applicable  to  an  obligation  without  a 
condition,  although,  for  the  sake  of  distinction,  it  is  more 
usually  called  a  single  bill,  (z) 

The  word  An  indictment  on   the   statute   2  Geo.  II.   c.  25.   which 

"  allcr'"  used 

in  the  indict-    charged  that  the  prisoner  "  did  feloniously  alter  and  cause 

meat,  though  ^  ^e  anere(j  a  certain  bill  of  exchange,  b?/  falsely  making, 
uot  iii  the  a  '     ^ J         u  °3 

statute.  forging,  and  adding,  a  cypher  0  to  the  letter  and  figure 

£8.  &c."  was  holden  good,  though  the  words  of  the  statute 

are  "  if  any  person  shall  falsely  make,  forge,  or  counterfeit ," 

and  the  word  alter  is  not  used  in  the  statute,  (a) 

If  any  part  of      In  this  case  the  Judges  held  that  there  was  no  difference 

a  true  mstiu-    jn  SUDS*ance  or  \n  the  nature  of  the  charge,  whether  the  in- 

ment  be  alter-  . 

ed.  a  forgery     dictment  were  for  feloniously  altering  by  falsely  making  and 

?  'e  w,  ^c  forging,  or  for  feloniously  making  and  forging  by  falsely  al- 
iik.v  be  laid  in  tering,  &c.  (b)  We  have  already  seen  ihat  if  any  part  of 
]l|(.ut  a  true  instrument  be  altered,  the  offence  may  be  treated  as 

a  forgery  of  the  whole  instrument,  and  be  so  laid  in  the  in- 
dictment, (r)     But  it  appears  to  have  been  more  usual  to 

(y)  Dunnetts  case,  O.  B.,  1792,  (*)  Elsworths  case,   York  Lent 

Bast.  T.  1793.     2  East.  P.  C.  c.  19.  Ass.  1780. and  before  all  the  Judges, 

s.  58.  p.  985.  12  April,  17S0,  t  East.  P.  C.  c.  19. 

(»)  6  Ev.  Col.  Stat.  Pt.  V.  CI.  xn  s.  58.  p.  986.  988. 

p.  581.     And  he  refers  to  2  Black.  (»)  Id.  ibid. 

Com.  340.  (<)  Ante  1413.  et  tequ. 
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lay  forgeries  of  this  kind  by  stating  the  particular  alteration, 
at  least  in  one  count,  (d) 

In  a  case  where  the  prisoner  was  indicted  for  forging-  plea  of  au*r«- 
a  will,  on  his  arraignment  he  pleaded  autrefois  acquit ;  J01*  ac<iklt- 
upon  which  the  plea  was  taken  ore  tenus,  and  recorded  by 
the  clerk  of  the  arraigns,  who  replied  to  it,  on  the  part  of  the 
crown,  nul  tiel  record.  In  order  to  prove  the  plea,  the  re- 
cord of  a  former  acquittal  of  the  prisoner  was  produced;  but, 
on  comparing  it  with  the  present  indictment,  it  appeared  that 
the  prisoner  had  been  acquitted  of  uttering  a  forged  will, 
beginning  "  /,  James  Gibson,  do  hereby,"  &c.  but  that  he  was 
now  indicted  for  uttering  a  forged  will,  beginning  "  James 
Gibson  do  hereby,"  &c.  The  question,  therefore,  was, 
whether  this  record  was  legal  evidence  of  the  prisoner  hav- 
ing been  acquitted  of  the  same  offence  ?  And,  after  argument 
by  the  prisoner's  counsel,  the  court  rejected  the  proof  as 
insufficient;  the  prisoner  pleaded  the  general  issue  to  the 
felony,  and  the  jury  found  him  guilty  of  the  offence,  (e) 

The  offence  of  forgery  at  common  law  cannot  be  tried  at  Trial  of 

&  .    ..     .  .       forgery.    The 

the  quarter  sessions,  that  court  having  no  jurisdiction  over  it;  quarter  ses- 

nor  can  they  take  cognizance  of  it  as  a  cheat,  (f)    And  it  has  !ion8*laYe  no 
J  °  .  jurisdiction. 

been  holden  in  several  cases  that  the  quarter  sessions  have 
no  jurisdiction  in  cases  of  forgery  upon  the  statute  5  Eliz. 

(d)  2  East.  P.  C.  c.  19.  s.  55.  p.  the  sessions,  that   the  prosecutor 
980.  might  be  at  liberty  to  prefer  a  bet- 

(e)  Coogan's  case,  0.  B.,  1787,  1  ter  indictment  against  him  if  he 
Leach  448.  So  in  Reading's  case,  thought  fit.  In  the  above  case 
ante  1487,  note(rf),  Buller,  J.  said  of  Coogan,  the  prisoner's  counsel 
that  the  judgment  being  arrested  chiefly  relied  upon  Lord  Hale's 
for  the  informality  of  the  record  construction  of  Vaux's  case,  (2 
the  prisoner  might  be  again  indict-  Hale  246.)  as  reported  by  Lord 
ed  for  the  offence  And  in  Gilchrist's  Coke,  4  Co.  44.  3  Inst.  21 1. 
case,  ante  1487,  as  the  objection  (/)  Yarrington's  case,  lSalk.  40G. 
taken  went  only  to  the  form  of  the  Rex  v.  Gibbs,  1  East.  R.  173.  2 
indictment,  and  not  to  the  merits  East.  P.  C.  c.  19.  s.  7.  p.  864.  2 
of  the  case,  the  prisoner  vras  re-  Hawk.  P.  C.  c.  8.  s.  64. 

naanded  to  prison  till  the  end  of 
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c.  14.  (g)  Lord  Kenyon,  C.  J.,  in  speaking  of  the  general 
jurisdiction  of  the  quarter  sessions,  after  deciding  that  the 
offence  of  soliciting  a  servant  to  steal  his  master's  goods  is 
cognizable  by  that  jurisdiction,  as  foiling  within  that  class 
of  offences,  which  being  violations  of  the  law  of  the  land, 
have  a  tendency,  as  it  is  said,  to  a  breach  of  the  peace ;  pro- 
ceeds thus "  To  this  general  rule  there  are  indeed  two  ex- 

«  ceptions,  namely,  forgery  and  perjury  ;  why  excepted  I 
"  know  not;  but  having  been  expressly  so  adjudged,  I  will 
"  not  break  through  the  rules  of  law."  (h) 

Trial  must  be       The  trial  of  forgery  must  be  had  in  the  county  where  the 

whwetheo?    offence  is  committed,  as   the  indictment  can  only  be  pre- 

fence  is  com-    fcrretl  in  that  county.     And  as  it  seldom  happens  that  direct 

miUed'  proof  can   be  given  of  the  very  act  of  forgery,  difficulties 

have  sometimes  occurred,  in  cases  where  there  has  been 

no  offence  of  uttering  by  the  prisoner,  as  to  what  shall  be 

deemed  sufficient  evidence  of  the  fact  of  forging  within  the 

county  laid. 

Parkes  and  Tw0  prisoners  were  indicted,  the  one,  Parkes,  for  forging, 

Browns  case,    the  other,  Brown,  for  uttering  a  forged  promissory  note  for 

of  a  forged0     five  guineas.     It  appeared  clearly,  that  Parkes  had  forged 

note  being  ut-  the  note :  but  the  only  evidence  offered,  to  shew  that  the 

teredinapar-  ,        ■•■«.»«  i  1 

ticular county  forgery  was  committed  in  Middlesex,  where  the  venue  was 

by  one  pn-       j  -,  tnat   the   prisoner    Brown,  between   whom   and 

soner,  is  no  '  r  7 

evidence  of      Parkes  there  was  a  great  intimacy,  had  uttered  it  in  Middle- 

bavfusgbeen  sex)  in  tne  aDSence  of  Parkes,  who  was  not  proved  to  have 
committed  in  Deen  cognizant  of  the  fact,  and  that  above  forty  of  the  same 
bAnothe/      sort  of  five  guinea  notes  in  blank,  without  any  signature, 

prisoner,  Were  found   upon   Parkes,  in  the  same   county,    together 

though  an  ac-  .  .  _,  „       nci. 

complice  of      with  a  receipt,  under  cover  addressed  to  Brown,  tor  jLzl. 

theutterer.  for  four  five  guinea  bills.  It  appeared,  that  all  the  notes 
found  upon  Parkes,  as  well  as  that  upon  which  the  indict- 
ment proceeded,  were  dated  "  Ringhton,  Salop."     Both  the 


{S)  Smith's  case,  Cro.  Eliz.  87.      Id.  697. 
Wilson's  case,  Id  601.  Hunt'scase,  (h)  Rext>.  Higgins,  2fcast.  R.  18- 
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prisoners  having  been  convicted,  the  ca;e  was  referred  lo 
the  consideration  of  the  twelve  Judges.  Some  of  the 
Judges  were  of  opinion,  that  the  fact  of  finding  the  forged 
instrument  in  the  county,  in  which  also  it  appeared  that  the 
forger  himself  was,  was  evidence,  in  the  absence  of  other 
proof,  of  the  fact  of  the  forgery  having  been  there  com- 
mitted. But  the  majority  of  them,  though  they  agreed  that 
it  was  a  question  of  evidence  for  the  jury,  were  of  opinion 
that  there  was  no  proof  to  warrant  the  conclusion  that  the 
forgery  was  committed  by  Parkes  in  Middlesex,  where  it 
was  laid:  for  they  thought  that  the  bare  fact  of  the  note 
being  uttered  in  Middlesex  by  the  other  prisoner,  taking 
him  even  to  be  an  accomplice,  was  no  evidence  of  the  forgery 
itself  having  been  committed  in  that  county,  (i) 


In  a  more  recent  case  it  is  reported,  as  the  opinion  of  a  Crocker's 

CUSP 

majority  of  the  Judges,  that  the  finding  a  forged  instrument  The 'finding  a 

in  the  custody  of  a  person  is  no  evidence  that  it  was  forged  fprged  note  in 

J  *  ;  °  m  the  custody  or 

in  the  county  where  it  was  found.     The  prisoner,  Benjamin  a  person  is  not 

Crocker,  was  indicted  at  Salisbury,  in  the  county  of   Wills,  f^JJ^Sf* 

for  the  forgery  of  the  note  in  question.     From  the  evidence  in  the  county 

it  appeared,  that  the  prisoner  had  formerly  lived  at  Wins-  founj  .  e 

ham,  in  the  county  of  Somerset,  where  he  followed  the  em-  ciallyinacase 

where  from 

ployment  of  a  fanner  for  many  years.     About  the  month  of  thecircum- 

June   180k   he   quitted  his  farm,  and  all  his  concerns  at  ?tances  tliere 

7  ^  '  m  is  a  presump- 

Winsham;  at  which  place  one  William  Tucker,  in  whose  tionthatit 

name  the  forged  note  purported  to  be  signed,  resided,  and  ^nitheif6   "* 

also  carried  on  the  farming  business  there,  at  the  time  county. 
of  the  trial.  In  November  1804,  the  prisoner,  having 
changed  his  name  from  Crooker  to  Collins,  went  with  his 
wife  to  Salisbury,  where  he  took  lodgings,  and  continued  to 
live  until  about  the  middle  of  the  month  of  May,  1805,  when 
he  left  his  wife  at  her  apartments  in  Salisbury,  and  went  to 
London.  During  his  stay  in  London,  he  was  apprehended 
there  on  another  charge;  in  consequence  of  which,  his  lodg- 

(i)  Parkes  and  Brown,  (case  of ),      c.   19.  s.  49.  p.  963,  and  s.  61.   p. 
1796.     2Lcach775.     2  East.  P.C-       992.     Ante, 14\:. 
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ings  at  Salisbury  were  searched,  in  the  presence  of  his  wife; 
he  being  still  in  London  ;  and  in  a  bureau  belonging  to  the 
prisoner  was  found  a  pocket-book,  in  the  inside  of  which 
was  written  his  name,  B.  Crocker,  in  his  own  hand-writing; 
and  in  one  of  the  pockets  of  this  pocket-book  was  found  the 
note,  set  forth  in  the  indictment,  which  was  dated  on  the 
7th  March,  1803,  and  on  which  was  an  indorsement  that 
a  year's  interest  had  been  paid.  It  was  objected  upon  this 
evidence  that  there  was  nothing  to  shew  that  any  offence  had 
been  committed  in  the  county  of  Wilts,  the  prisoner  not 
having  been  in  that  county,  but  in  Somersetshire,  at  the  time 
when  the  note  appeared  to  bear  date;  and  the  point  was 
submitted  to  the  consideration  of  the  Judges.  No  opinion 
of  the  Judges  upon  the  case  was  ever  publicly  delivered; 
but  the  prisoner  received  a  pardon,  and  was  discharged  ; 
and  it  is  said  to  have  been  understood,  that  a  majority  of 
the  Judges  thought  there  was  not  sufficient  evidence  that 
the  offence  was  committed  in  the  county  of  JVilts.  (j) 

It  was  observed  by  the  counsel  who  argued  the  last  men- 
tioned case,  that  in  Elliott's  case  (A;)  the  forged  instrument 
was  found  upon  the  prisoner  in  Kent,  where  the  indictment 
was  laid  ;  but  that  no  evidence  was  given  to  prove  the  actual 
fabrication  of  the  instrument  in  that  county;  and,  on  the  con- 
trary, the  circumstances  of  the  case  afforded  some  inference 
that  the  forgery  was  not  committed  there.  It  appeared,  that 
one  Ryland,  having  struck  off  a  quantity  of  notes,  delivered 
them,  together  with  the  plates,  to  the  prisoner,  at  a  public 
house  in  Fleet  Ditch.  The  note  in  question  was  found 
upon  the  prisoner  at  Dover,  and  the  plate  at  a  lodging  upon 
Tower-hilly  yet  the  objection  that  the  evidence  did  not 
afford  proof  of  the  offence  being  committed  in  Kent  was 
either  overlooked  or  thought  of  no  weight.  (/) 

(j)   Crocker's    case,    1805.       2  "been  admitted?"      As  to  which 

Leach  988.     2  New  Rep.  87.     But  point  see  post, 

qu.  if  the  only  point  actually  decided  (A)  Ante,  Mil. 

by  the  Judges  in  this  case  was  not  (/)  In  6  Ev.  Col.  Stat.  Pt.  V.  CI. 

"that  an  incompetent  witness  had  jcn.  the  learned  writer  says,  "I 
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The  evidence  in  forgery  must  support  the  material  facts  Oftheevi- 
stated  in  the  indictment :  and  it  is  essentially  necessary,  that 
the  proof  should  tally  with  the  averment  of  the  intent  to 
defraud,  (m)  And  we  have  seen,  that  the  manner  in  which 
the  fraud  was  carried  or  intended  to  be  carried  into  effect  is 
peculiarly  matter  of  evidence,  (n) 

In  respect  of  the  persons  who  may  be  witnesses  in  cases  Ofthcinrom- 

of  forgery,  it  should  be  well  observed,  as  an  established  j,ar(y  j,y 

point,  that  a  party  by  whom  the  instrument  purports  to  be  wnom  *he  in* 

.  .  l  strument  pur- 

made  is   not  admitted  to  prove  it  forged,  if,  in  case  of  its  ports  to  be 

being  genuine,  he  would  either  be  liable  to  be  sued  upon  it,  ™*detoProv? 

or  be  deprived  by  it  of  a  legal  claim  against  another.     This 

is  an  exception  to  the  general  rules  by  which  testimony  in 

criminal  cases  is  regulated,  and  has  often  been  spoken  of  as 

an  anomaly  in  the  law  of  evidence :  but  it  is  now  too  well 

recognized  to  be  disputed.     Lord  Ellenborough,  C.  J.  in 

speaking  of  it  said, "  Upon  what  principle  that  anomalous 

6C  case  was  so  settled,  I  cannot  pretend  to  say;  but  having 

"  been  so  settled,  it  may  be  too  much  for  Judges  sitting  on 

"  trials  to  break  in  upon  it.     The  anomaly  can  only  be  re- 

"  medied  now  by  the  legislature."  (o) 

Some  of  the  cases  in  which  the  point  has  been  decided  may 
be  briefly  mentioned.  On  an  information  for  the  forgery  of 
a  deed,  purporting  to  be  the  revocation  of  a  will,  it  was 

"  remember  a  case  at  Lancaster,  hi  "  to  the  jury ;  who,  however,  ac- 

"  the  year  1798,  where  a  clerk  of  a  "  quitted  the  prisoner."   There  cer- 

"  mercantile    house  at  Liverpool  tainly  does  not  appear  in  this  state- 

tv  had  stolen  several  bills,  and  was  went  any  thing  which  could  have 

"  afterwards  apprehended  onboard  warranted  the  jury  in  coming;  to  a 

"  a  sloop  in  the  Downs,  with  a  different  conclusion. 

"  forged  indorsement  of  the  drawee  (n?)  Ante,  1491. 

"  on  one  of  the  bills;  and  Rooke,  (n)  Ante,  1462,  et  sequ. 

"  J.  without  any  evidence  toshew  a  (o)  By  Lord  Ellenborough,  C.  J. 

"  greater  probability  of  the  forgery  in  Rex  v.  Boston,  4  East.  582.     See 

"  being  committed  in  Lancashire  the  grounds  of  the  anomaly   dis- 

"  than  in  any  intermediate  county,  cussed  in  2  East.  P.  C.  c  19.  s.  62. 

"  thought  there  was  enough  to  go  p.  993  and  Phil,  on  Evid.  94. 

5c 
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adjudged  by  the  Barons  of  the  exchequer,  after  a  conference 
with  the  Judges  of  the  King's  Bench,  that  no  legatee  named 
in  the  will,  nor  any  person   who  is  a  loser  by  the  deed,  or 
who  may  receive  any  advantage  from  the  verdict,  can  be  a 
witness  for  the  prosecution.  (;;)     In  a  case  where  the  name 
of  a  person  was  forged  to  a  receipt,  such  person  was  holden 
to  be  an  incompetent   witness   to  disprove   the  handwrit- 
ing, (q)     So  where  the  indorsement  of  one  Gardiner  was 
forged  upon  a  promissory  note,  made  payable  to  him  or  or- 
der, it  was  holden  that  Gardiner  could  not  be  a  witness  to 
prove  that  the  handwriting  was  not  his.  (;)     And  where  a 
person,  having  a  bill  of  exchange  in  his  possession,  indorsed 
a  receipt  upon  it  in  a  fictitious  name,  the  acceptor  was 
holden  not  to  be  a  competent  witness  to  prove  the  payment 
without  a  release  from  the  indorsee,  (s)     So  a  person  whose 
handwriting  was  forged  to  a  letter  of  attorney,  to  receive 
stock,  was   holden  incompetent  to  disprove  his  handwrit- 
ing, (t)     And  the  like  determination  was  made  in  the  case  of 
an  assignee  of  a  certificate  to  a  navy  bill,  whose  name  was 
charged  to  have  been  forged  to  a  receipt  for  the  money.  (11) 

And  it  seems         It  seems  to  be  the  prevailing  opinion,  that  the  incompe- 

that  such         tency  of  such  witness  is  not  confined  to  the  single  point  of 
party  is  in-  J  . 

competent  to    falsifying  the  handwriting,  but  that  he  is  equally  incompe- 

other  fact        *en*  to  Prove  anv  other  tact  which  contributes  to  the  proof 

which  is  con-  of  the  forgery  ;  or,  in  other  words,  any  fact  conducive  to  the 
ducive  to  the  ,  *,      .         ,    .        .  „  , 

f-eneral  con-    general  conclusion,  (jc)     An  executor  or  a  person,  whose 

elusion.  promissory  note  had  been  forged,  was  rejected  as  a  witness 


(p)  Watt's  case,  3  Salk.  17-2.  re-  812. 

ported  more  fully  in  Hardr.  331.  (r)  Caffy's  case,  0.  B.  1729.    2 

In  Phil,  on  Evid.  94,  note  (4),  the  East.  P.  C.  c.  19.  s.  63.  p.  995. 

learned  author   observes,   that  in  ^s)  Taylors  case,  0.  B.  1779,   1 

4  Burr.  2254,  Lord  Mansfield  says,  Leach  214. 

that  this,  and  other  cases  of  the  (i)  Rex  v.  Rhodes,  2  Str.  728. 

same  kind,  were  "  not  considered,  (u)  Thornton's  case,  0.  B.  1794, 

or  looked  into."  2  Leach  634. 

(?)  Russel's  case,  O.  B.  1737,  1  (*)  Phil,  on  Evid.  93. 

Leach  8.    Reeves's  ca»e,  3  Lea«h  2 
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to  prove  what  the  prisoner  said  to  him  when  he  tendered  him 
the  note  for  payment,  (y)  This  subject  was  much  discussed 
in  a  late  case,  where,  on  a  prosecution  for  forging  a  promis- 
sory note,  on  which  there  was  an  indorsement  in  the  pri- 
soner's handwriting  of  a  year's  interest  having  been  paid,  a 
question  was  made,  whether  the  person  by  whom  the  note 
purported  to  be  made  might  prove  that  lie  had  never  paid 
any  interest  on  the  note,  as  was  pretended  by  the  indorse- 
ment. The  evidence  was  received  at  the  trial,  after  proof 
of  the  fact  of  the  forgery  being  first  given  ;  but  the  point 
was  reserved  for  the  consideration  of  the  twelve  Judges, 
and  it  seems  to  have  been  generally  understood  that  the  ma- 
jority of  them  considered  the  evidence  inadmissible,  (z)  It 
is  said  that  Lord  Ellenborough,  C.  J.,  Macdonald,  C.  B., 
Lawrence,  J.,  and  Le  Blanc,  J.,  thought  the  witness  ad- 
missible, because  it  had  been  sufficiently  proved  before  that 
the  note  was  not  signed  by  him  ;  and  that  they  thought  him 
admissible  to  all  points  except  that  of  the  forgery :  but  that 
some  of  the  other  Judges,  though  they  seemed  to  think  that 
to  points  perfectly  collateral  the  witness  would  have  been 
admissible,  yet  they  considered  the  point  to  which  he  was 
called  as  contributing  to  prove  the  forgery,  (n)  In  a  more 
recent  case,  of  an  indictment  for  forging  a  promissory  note, 
it  appears  to  have  been  the  opinion  of  the  Judges,  that  the 
maker  of  the  note,  which  purported  to  be  payable  on  de- 
mand, at  his  own  abode  or  at  a  London  banker's,  but  was 
not  in  fact  paid  at  either  place,  was  a  competent  witness  to 
prove  that  he  had  not  made  it  payable  at  the  banker's  where 
it  purported  to  be  payable,  (b)  A  case  is  reported,  in  which, 
upon  an  indictment  for  personating  the  proprietor  of  stock, 
and  using  his  signature,  such  proprietor  was  admitted  as  a 
witness,  to  prove  the  amount  of  the  stock  which  he  had  at 
the  bank,  and   that   the  sum  for   which  the   prisoner    had 

(y)  By  Adams,  B.  in  Rex  v.  Geo.  Evid.  93. 

Bunting,    Thetford,   March,    1767,  (a)  Phil,  on  Evid.  9-1. 

2  East.  P.  C.  c.  19.  s.  63.  p.  996.  (l>)  Treble's  case,  1810,  2  Taunt 

(a)  Crocker's  case,  1805,  2  New  328.    2  Leach  1010. 
R.  87.    2   Leach   987.     Phil,    on 

5c  2 
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obtained  the  dividend  warrant,  was  the  exact  sum  due  to  him 
at  the  time,  (c)  In  this  case  the  witness  was  not  examined 
to  the  falsity  of  the  signature  ;  and  it  seems  that  the  facts  to 
which  he  was  examined  might  have  been  considered  as 
merely  collateral. 

"Where  the  Where  the  party,  whose  handwriting  is  forged,  has  no  in- 

•iMdwHUn^  terest  'n  invalidating  the  instrument  in  question,  he  is  with- 

is  forged,  has  out  doubt  a  competent  witness.     Thus,  where  a  bank  note 

invalidating1  was  f°r£ed   in  the   name  of  one  of  the  cashiers  of  the  bank 

it,  he  is  clearly  of  England,  he,  not  being  personally  chargeable,  was  holden 
a  competent  ,     &  .'  ,      „  ,,,,,• 

witness.  to  be  a  witness  to  prove  the  forgery,  though  he  had  given 

security  for  the  faithful  discharge  of  his  duty,  (d)  And,  in 
a  case  where,  upon  a  prosecution  for  forging  an  acceptance 
to  a  bill  of  exchange,  it  appeared  that,  though  the  bankers 
at  whose  house  it  was  made  payable  had,  in  the  first  in- 
stance, when  they  paid  it,  debited  the  account  of  the  sup- 
posed acceptor  with  the  payment,  yet  that,  afterwards  being 
satisfied  of  the  forgery,  they  had  given  his  account  credit  for 
the  same  sum,  the  supposed  acceptor  was  admitted  as  a  wit- 
ness to  prove  that  bis  name  was  forged,  (c)  So  a  person  in 
whose  name  a  receipt  was  forged  has  been  admitted  as  a 
witness,  having  been  paid  the  money  by  the  debtor  in  fraud 
of  whom  the  forgery  was  committed.  (/)  And  where  a 
man  was  indicted  for  forging  a  receipt,  and  the  person 
whose  name  was  forged  had  recovered  the  money  from  the 
prisoner,  he  was  admitted  as  a  witness  to  prove  the  for- 
gery, (g)  So  where  A.  remitted  a  bill  to  B.,  and  made  it 
payable  to  B-,  for  the  purpose  of  paying  the  debt  of  A.  to 
a   third   person,  and  not   on   his   own   account,    B.    never 

(c)  Parr's  case,  O.  B.   1787,    1       East.  P.  C.  c.  19.  s.  66.  p.  999.     1 
Leach  434.    2  East.  P.  C.  c.  19.  s.      Leach  48. 

65.  p.997.  Buthcwas  not  examined  (/)  Testick's  case,  1774,  2  East, 

as  to  the  falsity  of  the  signature.  P.  C.  c.  19.  s.  36.  p.  925.,  and  s.  66. 

(d)  Newland's  case,  0.  B.  1784,      p.  1000. 

1  Leach  311.    2  East.  P.  C.  c.  19.  (g)  By  Willes,    Lord  C  J,    in 

s.  68.  p.  1001.  Wells's  case,  Bull.  N.  P.  289. 

(e)  Usher's  case,  0.  B.    1759,  2 
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having  received  the  bill,  and  having  no  interest  in  it,  vraa 
agreed  to  be  a  competent  witness  to  prove  that  a  forged 
indorsement  on  the  back  of  it  was  not  his  handwrit- 
ing, (h) 

In  several  cases,  the  supposed  testator  of  a  forged  will 
has  been  admitted  as  a  good  witness  to  prove  the  will  to  be 
a  forgery,  without  any  objection  being  made  to  the  testi- 
mony. (?)  And,  though-  it  is  said  to  have  been  decided  in 
one  case  that,  on  an  indictment  for  forging  a  seaman's  will, 
an  executor  named  in  a  subsequent  will  was  not  a  compe- 
tent witness  to  prove  the  first  a  forgery  ;  (Z)  yet  it  is  dif- 
ficult to  discover  any  principle  upon  which  such  a  decision 
can  be  supported.  The  will  in  which  he  was  named  ex- 
ecutor, being  the  last  will  of  the  testator,  was  the  only  one 
which  could  have  a  legal  operation  ;  and  the  executor  does 
not,  therefore,  appear  to  have  had  any  interest  in  the  ques- 
tion relating  to  the  former  will,  by  which  even  his  credit 
could  have  been  deemed  to  be  affected.  (/) 

In  cases  where  the  witness  appears,  upon  the  principles  Of  the  re- 

which  have  been  above-mentioned,  to  be  interested,  there  1Tj°va,.of  the 

7  '  objection  to 

is  no  doubt  that,  if  he  be  divested  of  such  interest  by  re-  the  compe- 
lease,  payment,  or  otherwise,  at  the  time  he  is  ready  to  be  witness^/a 
sworn,  it  is  no  objection  to  his   competency,  whatever  it  reIcase- 
may  be,   under  certain  circumstances,    to  his  credit,  (m) 
Thus  it  was  holden  that  a  release  from  the  holder  of  a  pro- 
missory note  to  the  supposed  drawer  in  whose  name  it  was 

(h)  Sponsonby's  case,  0.  B.  1784,  p.  995,  996.    1  Chit.  Crim.  L.  598. 

1  Leach  332.  (m)  2  East.  P.  C.  c.  19.  s.  69.  p. 

(0  Sterling's  case,  0.  B.    1773,  1002,1003.    Dr.  Dodd's  case,  O.  B. 

1  Leach  99.     Coogan's  case,  0.  B.  1777.    1  Leach  157,  where  the  Earl 

1787.     1  Leach  449.    2  East.  P.  C.  of  Chesterfield,  the  supposed  ob- 

c.  19.  s.  67.  p.  1001.  ligor  of  the  forged  bond  was  admit- 

(k)  Rex  v.  Robert  Rhodes,  cor.  ted  to  disprove  his  signature,  on 

Reynolds,  B.  O.  B.  1742.     1  Leach  producing  a  release  from  the  sup- 

24.  posed  obligee.   Taylor's  case,  ante, 

(I)  See  2  East.  P.  C.  c.  19.  s.  63.  1502. 
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forged,  (there  being  no  other  name  on  the  note  to  whom 
the  drawer  could  be  liable,)  made  him  a  competent  wit- 
ness to  prove  the  forgery  of  his  handwriting,  (n)  But  a 
witness,  by  whom  a  bill  of  exchange  purports  to  be  in- 
dorsed, is  not  rendered  competent  by  a  release  from  the 
person  to  whom  the  bill  in  question  had  been  uttered,  but 
who  had  not  given  any  value  for  it ;  for  he  has  no  in- 
terest in  the  bill  ;  and  the  prisoner  appearing  to  be  the 
holder,  a  release  from  any  other  person  would  not  be  ef- 
fectual, (o) 

If  the  party  who  wishes  to  call  a  witness  tender  a  re- 
lease to  him,  and  he  refuse  to  accept  it,  or  the  witness,  hav- 
ing a  claim,  tender  a  release  on  his  part,  which  is  refused, 
he  may  be  examined  as  a  witness,  (p) 

^s  to  the  Where   the  party  whose  handwriting-  is  forged,  has   no 

question,  .  „  .' 

whether  the      suc"  interest,  and   is  therefore  a  competent  witness,  it  seems 

part)  whose     {0  [iave  been  considered  in  some  cases,  that,  being  the  best,  he 
handwriting  p  .    . 

is  forged,  be-   is  the  only  witness,  if  living,  to  prove  the  forgery  :  but  it  is 

!'  V    Ti°        observed,  that  this  is  not  confirmed  by  the  current  of  autho- 
tent,  is  the  J 

only  witness     rities  to  such  an  extent,  though  the  testimony  of  such  witness, 
forlrerv?  when  disinterested,  must  doubtless  be  the  most  satisfactory 

of  any  on  the  question  of  his  own  handwriting,  (q) 

Smith's  case.         The  prisoner,   Captain  Smith,  was  tried  for  uttering  a 

The  person  .  __  , 

whose  vouch-  forged  receipt  of  one  George  Maughan,  a  butcher,  at  the 

ens  forged      island  of  Granada,  upon  a  bill  for  butcher's  meat,  supplied 

ior  the  pur-  L  . 

pose  of  iiu-      to   the  ship  of  which  the  prisoner  was  captain  ;    and    the 

posiog  on  a       crjnie  was  effected  by  altering  the  figures  in  the  quantity  of 

nurd  person,  J  °  ° 

with  whom  he  meat,   and  in   the  sum  they  amounted   to,    with   intent   to 

in*  aud'to1      charge  one  Trinder,  the  owner  of  the  ship,  with  larger  dis- 


'e' 


(«)  Akehurat'a  case,    cor.  Lord  Welford,  Doug.   139.  3  T.  R.  35. 

Mansfield,  C.  J.,    1776,    1   Leach  Peakc  Evid.  174.    Phil,  on  Evid. 

1,00.  104. 

(o)  Ilex   v.  Young,    Worcester  (?)  2  East.  P.  C.  c.  19.  s.  66.  p. 

Lent  Ass.  1805.  Phil,  on  Evid.  103.  999. 

(p)  Goodtitle,  dem.    Fowler  v. 
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bursements  than  the  captain  had  really  laid  out.     To  prove  whom  he 
that    these   alterations  were  forgeries,   and  not   the    hand-  event  be  re- 
writing of  Maughan,  one  Greenwood  his  partner  was  pro-  sponsible,  is 

11  i  ■        j       •  i    ■»«■  •"     i       »    t        i      l'ie  proper 

duced,  as  one  who  was  acquainted  with  Maughan  s  hand:   witness  to 

but  as  it  did   not  appear  that  Maughan  was  dead,  it  was  Prove  .t.'ic!  for" 

rr  °  gery  of  Ins 

holden,  that  as  he  could  give  the  best  and  most  satisfactory  own  hand- 
evidence  whether  the  alterations  of  the  bill  were  or  were  '*' 
not  forged,  no  evidence  but  his  could  be  admitted  of  the 
forgery,  he  having  no  degree  of  interest  in  the  question,  and 
being  a  competent  witness  to  that  fact.  (/■) 

But  in  a  subsequent  case  of  a  prosecution  for  the  forgery  Hughes'scase. 
of  a  bank-note   it  was  ruled  that  the   handwriting   of  the  the  handwrit- 

cashier  of  the  Bank  might  be  disproved  hx  any  other  person  'n»ora 

,.,,.,,       .  .  ,.  cashier  ofthe 

who  was  acquainted  with   his  handwriting,  (a)      And  in  a  Bank  mi°-ht 

case  which  was  referred  to  the  consideration  of  the  Judges,  !)e disproved 

°     '    by  any  other 

a  conviction    for   forging   a    bank-note   was   holden    good,  person ac- 

though  there  had  been  no  testimony  of  the  cashier  at  the  .(luainted  with 

trial  to  disprove  his    handwriting,  and  the  forgery  of  the 

note  had  been  proved  by  other  evidence,  which  shewed  that 

the  instrument  was  false  in  all  its  parts,  in  the  texture  of 

the  paper,  the  water  mark,  the  engraving,   the  ink,  and  the 

written  date  ofthe  year,  which  was  1798,  though  the  printed 

date  under  the  Britannia  was  1799;  being  altogether  proved 

to  be  such  as  the  Bank  never  made  or  issued.  (0 

Upon  this  subject  an  able  writer  upon  the  law  of  evi-  The  evidence 
dence  observes,  that  the  evidence  of  persons  well  acquainted  quainted  with 

with  the  character  of  the  supposed  writer  of  an  instrument,  thehandwrit- 

.  .  i        i        j       •       ln»'  consider- 

for   the  purpose  of   proving   or   disproving  the   handwnt-  ed  not  to  be 

ing,  is  not  in  its   nature  inferior  or  secondary.     He  says,  11,ft>rior  or  se- 
ts' .  conuary. 
"  though   it  may  generally  be   true  that  a   writer  is   best 

(r)  Smith's  (Captain)  case,  cor.  see  Downes'a  case  post,  1511,  where 

Gould,  J.  and  Yates,  J.  0.  B.  1768.  a  father  was  admitted  to  disprove 

2  East.  P.  C.  c.  19.  s.  67.  p.  1000.  the  handwriting  of  his  son,  who  was 

(s)  Hughes's  case,  cor.  Le  Blanc,  at  Jamaica. 

J.,  Exeter  Spr.  Ass.  1802.     2  East.  (0  M'Guire's  case,  1801.  2  East. 

P.  C.  C.  19.  S.   68.  p.  1002.     Aud  P. C.  c.  19.  s. 68.  p.  1002. 
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<c  acquainted  with  his  own  handwriting,  yet  his  knowledge  is 
(i  acquired  precisely  by  the  same  means  as  the  knowledge  of 
"  other  persons,  who  have  been  in  the  habit  of  seeing  him 
<c  write,  and  differs  not  so  much  in  kind  as  in  degree.  The 
"  testimony  of  such  persons,  therefore,  is  not  of  an  inferior 
"  or  secondary  species ;  nor  does  it  give  any  reason  to  sus- 
"  pect,  as  in  the  case  where  primary  evidence  is  withheld, 
lt  that  the  fact  to  which  they  speak  is  not  true.  It  is  the 
<c  common  practice  to  receive  such  testimony  in  ordinary 
"  cases;  and  in  prosecutions  for  capital  offences  it  must  be 
"  equally  admissible."  (a) 


Handwriting 
cannot  be 
proved  by 
comparison 
■with  a  genu- 
ine paper. 
But  persons  of 
skill  may  be 
examined  as 
to  the  hand- 
writing being 
genuine,  or 
an  imitation, 
from  its  ap- 
pearance. 


It  is  stated  as  an  established  rule  of  evidence  that  hand- 
writing cannot  be  proved  by  comparing  the  paper  in  dispute 
with  any  other  papers  acknowledged  to  be  genuine,  (x} 
But  in  a  case  where  the  point  was  whether  a  will  had  been 
forged,  and  a  paper,  purporting  to  be  instructions  for  the 
will,  in  the  handwriting  of  the  testatrix,  became  material, 
a  question  was  put  to  a  clerk  of  the  post-office,  who  had 
been  used  to  inspect  franks  and  detect  forgeries,  if  he  could 
judge  whether  the  instructions  were  written  by  the  same 
person  who  was  admitted  to  have  written  a  certain  memo- 
randum at  the  bottom  of  the  instructions,  and  who  was  sus- 
pected of  having  been  the  contriver  of  the  will;  and  the 
question,  though  objected  to,  is  said  to  have  been  allowed 
by  the  court,  (y)  It  is,  however,  observed,  upon  this  evi- 
dence, that  it  was  a  mere  comparison  of  handwriting  ;  and  a 
sort  of  comparison  the  least  of  all  to  be  trusted,  as  it  was 
an  attempt  to  trace  a  resemblance  between  two  papers 
which  the  writer  would  endeavour  to  make  as  unlike  as  pos- 
sible, (s)     In  the  foregoing  case,  the  clerk  of  the  post-office 


(u)  Phil,  on  Evid.  179. 

(x)  Id.  Ibid.  428. 

(y)  Goodtitle  v.  Braham  (trial  at 
bar  in  K.  B.)  4  T.  R.  497. 

(a)  Phil,  on  Evid.  430.  In  Gary 
v.  Pitt.  Peake  on  Evid.  lxxxv. 
upon  a  question  being  put  by  the 


counsel  to  a  witness,  whether,  hav- 
ing been  used  to  detect  forgeries, 
he  could  say  if  the  handwriting  in 
question  was  a  genuine  handwrit- 
ing, or  otherwise,  Lord  Kenyon, 
C.  J.,  said  he  could  not  receive 
such  evidence;  and  observed  that 
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was  also  allowed  to  speak  to  the  general  appearance  of  the 
handwriting  of  the  instructions,  and  to  say  whether,  from 
his  general  knowledge  of  writing,  the  instructions  were  a 
natural,  or  an  imitated  hand ;  this  matter  being  considered 
as  a  question  of  art,  which  might  be  answered  by  a  witness  of 
skill  and  experience,  (a)  The  subject  underwent  very  con- 
siderable discussion  in  a  subsequent  case  ;  (0)  from  which,  it 
is  said,  this  distinction  may  properly  be  made,  namely,  that 
persons  of  skill  may  be  called  to  ascertain,  whether  hand- 
writing is  genuine,  or  whether  it  was  written  at  interrupted 
strokes,  like  the  writing  of  a  person  attempting  to  imitate 
the  hand  of  another :  but  that  they  cannot  be  asked  whether 
the  same  hand  which  wrote  another  paper  wrote  also  the 
feigned  paper,  (c) 

Where  the  question  is,  whether  a  seal  has  been  forced . 
seal  engravers  may  be  called  to  shew  a  difference  between  a 
genuine  impression  and  that  supposed  to  be  false,  (d) 

With  respect  to  the  admission  of  his  own  handwriting  by  Of  the  admis- 

a  party  accused,  a  case  is  reported  where  upon  an  indict-  s'ouofhis 
_ .  ,       .    _  own  hand- 

ment  against  Kicnard  JJeatty  and   two  others,  for  a  con-  writing  by  a 

party  accused. 

though  it  was  received  inRevett  v.  they  admitted  might  happen  toany 

Braham,  he  had  not,  in  his  charge  person  from  a  failure  of  ink. 

to  the  jury,  laid  any  stress  upon  it.  (ft)  Rex  i>.  Cator,  cor.  Hotham, 

(a)  Goodtitle  v.  Braham,  ante,  B.  Maidstone  Spr.  Ass.  1802.  4  Esp. 

1508,  note  {y).    This  witness  and  117. 

another  clerk  of  the    post-office,  (c)  Phil,  on  Evid.  430.      Peake 

who  was  also  examined,  admitted  on  Evid.  112.   In  this  case  of  Rex  v. 

on    their  cross-examination,    that  Cator, Hotham, B. said, "I perfectly 

they  had  never  detected  an  imita-  "  agree  with  the  counsel  for  the  pro- 

tion  of  the  hand  of  a  very  old  per-  "  secutionthatthereisnodifference 

son  who  wrote  with  difficulty,  and  "  in  point  of  evidence,  whether  the 

might  be  supposed  frequently  to  "  case  be  a  criminal  or  a  civil  case; 

stop.  And  they  said  that  their  prin-  "  the  same  rules    must   apply  to 

pal  means  of   knowledge  was  by  "  both." 

seeing  whether    the   letters  were  (d)  By  Lord  Mansfield,  C.  J.  in 

painted,  that  is,  gone  over  a  second  Folkes  v.  Chad,  1783,  MS.  cited  iu 

time  with  the  pen ;  which,  however,  Phil,  on  Evid.  227. 

1 


1510  Of  Forgery.  [book  iv. 

spiracy  to  defraud,  by  means  of  a  fraudulent  acceptance  of  a 
bill  of  exchange,  the  indictment  averred  that  Beatty,  in  pur- 
suance of  the  conspiracy,  did fraudulently,  &c.  write  his  ac- 
ceptance  to  the  bill;  and  no  other  evidence  was  given  either 
of  the  fact  of  writing  the  acceptance,  or  of  the  handwriting  of 
Beatty,  than  that  of  a  witness,  who  proved  that  the  bill,  with 
the  acceptance  written  upon  it,  Avas  shewn  to  Beatty,  who, 
being  asked  whether  it  was  a  good  bill,  answered  that  it 
zcas  very  good.  The  defendants  were  convicted,  and  a  ques- 
tion reserved  for  the  consideration  of  the  Judges,  whether 
this  evidence  supported  the  allegation  in  the  indictment  that 
Beatty  wrote  the  acceptance:  and  all  the  Judges  were  of 
opinion  that  it  was  proper  evidence  to  be  left  to  the  jury, 
upon  which  they  might  found  their  verdict  that  Beatty  wrote 
the  acceptance. (e) 

Questions  as         Questions  have  frequently  arisen  as  to  the  necessary  proof 

to  the  proof  of      _   ,  l        .  „ 

the  identity  or  of  the  identity,  or  non-existence,  of  the  person  whose  name 

non-existence  is  ci,arged  to  be  forged. 

ot  the  person  °  ° 

whose  name 

beforeed  l°         ^n  a  case  wmcn  nas  keen  ah'eady  mentioned,  in  which   it 
Sponsoiiby's  was  n°l('en  that  the  payee  of  a  bill  of  exchange  was  a  corn- 
case,  petent  witness  under  the  circumstances  to  prove  that  his 
-As  to  the  *  „  .      .      , 
proof  of  the  name  indorsed  thereon  was  a  forgery,  (/)  it  iurther  became 

identity  of  a.     neces9ary  to  shew  that  such  payee,  whose  name  was  Wm. 

payee  of  a  bill  J  . 

of  exchange.     Pearce,  was  the  identical  Wm.  Pearce  to  whom  the  bill  was 

made  payable.  The  drawer  of  the  bill,  whose  testimony 
was  considered  as  the  best  evidence  of  the  fact,  was  not  pro- 
duced; and  the  question  was  then  raised  whether  a  letter  of  ad- 
vice which  Pearce  had  received  from  the  drawer,  with  whom 
he  was  intimate,  signifying  that  such  a  bill  had  been  re- 
mitted to  him,  and  desiring  him,  as  an  act  of  friendship,  to 
pay  the  produce  to  one  Coles,  in  discharge  of  a  debt  which 
the  drawer  owed  to  Coles,  was  sufficient  evidence.  And 
Adair,  Serjt.  Recorder,  before  whom  the  prisoner  was  tried, 

(e)  Hevey,  Beatty,  and  M'Carty       858.  note  (a).    1  Leach  232. 
(caseof)O.B.,  1782,  East.  T.,  22  (/)  Sponsonby's case,  ante  1505. 

Geo.  III.  2  East.  P.  C.  c.  19.  s.  5.  p. 
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held  that  it  was  not  sufficient;  and  the  testimony  of  Pearce 
to  shew  the  handwriting  to  be  forged  was  ultimately  re- 
jected, on  the  ground  that  though  he  might  shew  it  not  to  be 
his  own  handwriting,  yet  it  might  be  the  handwriting  of 
another  Win.  Pearce,  to  whom  the  bill  might  be  payable,  (g) 
15 nt  upon  tills  case  a  doubt  is  suggested  whether  the  fact  of 
"Win.  Pearce  being  an  intimate  acquaintance  and  corres- 
pondent of  the  drawer,  no  evidence  being  given  of  the  ex- 
istence of  any  other  Win.  Pearce  to  whom  it  might  be  sup- 
posed that  the  bill  was  made  payable,  was  not  sufficient  evi- 
dence of  the  identity  of  the  payee:  and  it  is  observed  that 
under  the  circumstances  of  the  case  he  had  no  interest  in 
proving  himself  to  be  the  real  payee,  (h) 

A  case  has  been  already  mentioned  where,  upon  an  indict-  Parr's  case. 
ment  for  personating  a  proprietor  of  stock,  such  proprietor  Y°Pnetor 
was  examined  as  a  witness,  to  shew  the  amount  of  the  stock  ined  to  prove 
he  had  at  the  bank;  and  that  the  sum  for  which  the  prisoner  hlS  ldclltltJr- 
had  obtained  the  dividend  warrant  was  the  exact  sum  due 
to  him  at  the  time;  evidence  which  would  have  the  effect  of 
proving  his  identity.  (/) 

The  prisoner,  James  Downes,  was  indicted  for  forging  a  Downcs's 

bill  of  exchange    purporting  to  have  been  drawn  by  one  where  the 

Andrew    Holme,    payable   to  the  order  of  John  Sowerby.  name  of  the 

From  some  letters  written  by  the  prisoner  after  his  appre-  also  that  of 

hension  it  clearly  appeared  that  the  name  of  the  supposed  tne  i"dorser 

were  to  r°*t*(l 
drawer,  Andrew  Holme,  who  was  the  prisoner's  uncle,  was  on  a  hill?  it 

forged  :  and  it  also  appeared  from  the  same  letters  that  the  WM  ho}den 
...  not  to  uc  an 

John  sowerby,  whose  indorsement  was  intended  to  be  coun-  objection  that 

terfeited  by  the  prisoner,   was  the  son  of  another  person  of  the  drawer 

-  r  '  r  was  not  called 

the  same  name  at  Liverpool.     A  witness  to  whom  the  pri-  to  prove  upon 
soner  paid  away  the  bill  stated  that  he  questioned  the  pri-  bilh^drawn, 
soner  at  the  time,  and  that  the  account  he  gave  was  that  the  thm>  being 
drawer  of  the   bill,  Andrew  Holme,   was  a  gentleman   of  name  at  the 

(g)  Sponsonhy's  case,  cor.  Adair,      65.  p.  996,  997. 
Serjt.   Recorder,  0.  B.,    1781.      1  (It)  2  East.P.C.  c.  19.  S.65.  p.997. 

Leach  332.    2  East.  P.  C.  c.  19.  s.  (0  Parr's  case,  ante  1503,  1504. 
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place;  and 
and  that  it 
might  be 
shewn  by 
other  evi- 
dence who 
the  prisoner 
meant  by  the 
person  whose 
name  he 
forged,  as 
the  payee 
and  indorser. 


credit  at  Liverpool,  and  the  indorser  a  cheesemonger  there, 
who  had  received  the  bill  in  payment  for  cheeses ;  and  the 
prisoner  further  said  that  he  might  depend  on  it  it  was  a 
good  bill.     Neither  Andrew  Holme  nor  John  Sowerby  the 
son  were  called  as  witnesses;  but  John  Sowerby  the  father 
was  produced,  and  he  swore  that  the  indorsement  was  not 
his  handwriting;  that  he  had  lived  thirty-six  years  in  Liver- 
pool, and  knew  no  other  person  of  the  same  name  there, 
either  a  cheesemonger  or  otherwise,  except  his  son,  who  had 
left  him  about  four  months  before,  and  afterwards  carried 
on  the  same  business  of  a  cheesemonger  in  Dean-street. 
That  his  son  had  failed,  and  was  lately  gone  to  Jamaica. 
That  the  indorsement  was  not  at  all  like  his  son's  hand- 
writing :  and  he  did  not  believe  it  to  be  his.     That  the  pri- 
soner and  his  son  were  acquainted,   and  the  prisoner  had 
bought  corks  of  him.     Another  witness  also  proved  that  the 
indorsement  was  not  like  the  handwriting  of  the  son,  and 
that  he  did  not  believe  it  to  be  his.     An   objection  was 
taken  on  behalf  of  the  prisoner,  that  Andrew  Holme,  the 
drawer  of  the  bill,  ought  to  have  been  called  to  prove  what 
John  Sowerby  it  was  in  whose  favour  it  was  drawn;  but 
the  evidence  was  left  by  the  learned  Judge,  who  tried  the 
prisoner,  to  the  jury,  and  the  prisoner  was  found  guilty.  And 
the  point  being  afterwards  submitted  to  the  consideration  of 
the  twelve  Judges,  they  were  all  of  opinion  that  the  convic- 
tion was  proper.    Buller,  J.,  who  afterwards  passed  sentence 
upon  the  prisoner,  in  adverting  to  the  reasons  upon  which 
the  opinion  of  the  Judges  proceeded,  said  that  the  objection 
supposed   that  there  was   a  genuine  drawer  of  the  bill; 
whereas  it  was  apparent,  from  the  prisoner's  own  acknow- 
ledgments in  his  letters,  that  the  name  of  the  drawer,  as  well 
as  that  of  the  indorser,  was  forged  by  the  prisoner:  and  if 
no  real  drawer  existed,  and  the  objection  were  allowed,  it 
would  be  to  excuse  one  forgery  because  another  had  been 
committed.     He  observed,  in  the  second  place,  that  the  pri- 
soner himself  had  ascertained  who  was  intended  by  the  John 
Sowerby  whose  indorsement  was  forged;  for,  when  he  ne- 
gotiated the  bill,  he  represented  him  to  be  a  cheesemonger  at 
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Liverpool ;  and  by  another  letter  of  the  prisoner  it  was  clear 
that  he  meant  Sowerby  the  son  ;  for  thereby  lie  requested 
his  uncle  to  go  to  Sowerbj's  mother,  and  desire  her  to  say 
nothing  about  it,  whether  he  had  any  concern  or  not,  or 
whether  he  indorsed  it  or  not.  And  he  concluded  by  saying 
that,  it  being  proved  that  the  indorsement  was  not  the  hand- 
writing of  Sowerby  the  son,  the  evidence  of  the  forgerv  was 
full  and  complete,  arrd  the  conviction  right,  (/r) 

It  has  been  already  observed,  that  the  publication  of  the  OfiheguStp 

htiowlcd^c 
forged   instrument,   with  knowledge  of  the  fact,  is  made  a  where  the 

substantive  offence,  by  most  of  the  statutes  which  relate  to   publication 

wjth  know- 
forgery  ;  (???)  and  in  cases  of  this  kind  the  know  ledge  of  the  ledge  of 

fact,  or,  as    it  is  frequently  termed,   the  guilty  knowledge.  tnet:ictis 

1  r>        J  &   »   made  a  sub- 

becomes  a  material  part   of  the  evidence.     The  subject  has  stantiveof- 
come  under  consideration  in  several  modern  cases. 

Two  prisoners  were  indicted  for  disposing  of,  and  putting  Wylie's  case. 

away  a  forged  bank-note  for  one  pound,  knowing  the  same  to  ^ctmenYfor 

be  forged.  It  was  proved  that  they  put  off  the  forged  note  stated  uttering  a 

in  the  indictment  at  the  shop  of  one  John  Hind  ;  and  then,  note! knowing 

in  order  to  shew  that  they  knew  the  note  to  be  forged,  evi-  itto  be  forged, 

dence  was  offered  to  prove  that  they  had  before  passed  other  be  given  of 

forged  notes  to  other  persons.    This  evidence  was  objected  to  otner  forSetl 

,  .  *'  notes  having 

by  the  counsel  tor  the  prisoners,  who  urged  that  no  evidence  been  uttered 

could  be  given  of  any  transaction  not  stated  in  the  indict-  bj  -lie  Pr.lson" 

.  er,  in  order  to 

ment,  since  the  prisoners  could  not  be  prepared  to  defend  shew  his 

themselves  against  a  charge  of  which  they  had  no  notice.  thTfor?erv.° 

But  the  learned  Judges,  before  whom  the  prisoners  were 

tried,  overruled  the  objection.     Lord  Ellenborough,  C.  J. 

said,  "  Certainly  no  different  rule  of  law  can  prevail  with 

"  respect  to  prosecutions   by    the   Bank  from   those  com- 

"  menced  by  any  other  person.     This  point,  however,  is  not 

"  new;  it  was  reserved  in  the  case  of  The  King  v.  Tatter- 

"  sail,  which  was  tried  at  Lancaster,  in  1S01,  by  Mr.  J. 

"  Chambre,  and  received  the  collective  voice  of  the  Judges. 

(k)  Downess     case,    Lancaster      East.  P.  C.  c.  19.  s.  65.  p.  997. 
Sum.  Ass.  17S9,  Mich.  T.  1789.     2  (m)  Ante  1412. 
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"  The  question  was,  whether  in  giving  evidence  to  prove  an 
"  allegation  that  the  party  uttered  a  bank-note  knowing  it 
"  to  be  forged,  the  prosecutor  might  give  the  conduct  of  the 
"  prisoner  in  evidence,  to  shew  his  knowledge  of  the  for- 
"  ger)  ?      The  learned  Judge  reserved  the  question,  whe- 
"  flier  the  prisoner  had   not  furnished  pregnant  evidence, 
"  and  whether  the  jury,  from   his  conduct  on   one  occa-ion, 
"  mMit  not  infer  his  knowledge  on  another?     The  opinion 
"of  the  Judges  was,  that  the  jury  were  at  liberty  to  make 
"  such  inference.     The  prisoner  does  not  come  unprepared; 
"  it  is  alleged   that  he  uttered  a  note,  knowing  it  to  be 
"  fonred.     Are  we  then  to  exclude  all  evidence,  but  what 
"  is  furnished  by  this  particular  transaction,  since  without 
"other  evidence  it  is  impossible  to  ascertain  \\  hether  the 
"  party  uttered  the  note  with  knowledge,  or  under  circum- 
"  stances  which  shewed  the  uttering  to  be  venial  ?  I  remem- 
u  ber  a  case  in  which  a  person  came  to  Manchester  with  a 
"  large  parcel  of  forged  notes  ;  his  whole  demeanor  afforded 
"  pregnant  evidence  of  the  mind  and  purpose  for  which  he 
"came;    and  a  question   was  made,   whether  that  evidence 
"  should  be  received;  for  it  was  said  that  it  would  be  trying 
"  the  prisoner  for  other  titterings.     But  if  crimes  do  so  in- 
"  tcrmix,  the  court  must  go  through  the  detail.     T  remem- 
"  ber  a  case  where  a  man  committed  three  burglaries  in  one 
"  night ;  he  took  a  shirt  at  one  place,  and  left  it  at  another  ; 
"  and  they  were  all  so  connected  that  the  court  went  through 
"  the  history  of  the   three   different  burglaries.     The  more 
"  detached  in  point  of  time  the  previous  utterings  are,  the 
"  less  relation  they  will  bear  to  that  stated  in  the  indictment. 
"  But  in  such  case  the  only  question  would  be,  whether  the 
"  evidence  was  sufficient  to  warrant  the  inference  of  know- 
"  ledge  from  such  particular  transactions?      It  would  not 
"  make   the    evidence    inadmissible.      Such    evidence   may 
"  come  out  from  these  circumstances  as  to  leave  no  doubt 
"  that  the  prisoners  must  have  known  what  sort   of  paper 
"  they  were  passing."  0?) 

(»)  Wjlie  and  another  (case  of),      cor.    Lord  Ellenborough,    C    J., 
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In  a  subsequent  case,  the   prisoner  was  also  indicted  for  Balls  case. 

,   ,        ,  ...      Upon  a  si  inilar 

disposing  of  and  putting  away  a   forged  bank-note,  which   indictment, 

purported  to  be  a  promissory  note  of  the  governor  and  com-  evidence  i« 
r      '  V  J  o  admissible  of 

pany  of  the  Bank  of  England,  knowing  the  same  to  be  forged,   the  prisoner 

Clear  proof  was  adduced,  that  the  note  in  question  was  forged,  JSJJ.'jjyjJJ- 

and  that  it  had  been  uttered  by  the  prisoner  at  East  Bourn,  uttered  ano- 

on  the  17th  of  June  1807;  so  that  the  only  remaining  ques-  JJoteSftE? 

tion  was,  as  to  his  guilty  knowledge  of  the  forgery.     To  same  mann- 

establish  this,  evidence  was  offered  and  admitted,  that  on  aisoofanum- 

the  20th  of  March  preceding,  he  had  passed  off  a  £10.  Bank  Jer  of  other* 

,  c         having  been 

of  England  note  likewise  forged,  and  of  the  same  manutac-  in  circulation 

ture:  and  that  there  had  been  paid  into  the  Bank  of  Eng-  which  were  of 

r  the  same  ma- 

land  various  forged  notes,  dated  between  Dec.  1806,  and  nufacture, 

March  1807,  all  of  the  same  manufacture,  and  having  dif-  ^J^JPJJ; 
ferent  indorsements  upon  them,  in  the  handwriting  of  the  pri-  writing  on  the 
soner.  It  likewise  appeared,  that  when  he  was  apprehended 
he  had  in  his  possession  paper  and  implements  fit  for 
making  notes  of  the  same  kind  with  those  produced.  The 
prisoner  was  found  guilty  :  but  sentence  was  respited  for 
the  purpose  of  taking  the  opinion  of  the  twelve  Judges,  as 
to  the  admissibility  of  this  evidence.  They  were  of  opinion, 
that  it  was  admissible  to  prove  the  knowledge  of  the  pri- 
soner that  the  note  was  forged  ;  and  that  every  thing  which 
he  said  or  did  was  proper  to  be  admitted  to  shew  his  know- 
ledge of  the  forgery,  (o) 

In  another  case,  where  the  prisoner  was  indicted  for  forg-  Crocker'scase. 

ing  a  promissory  note,  (not  a  note  of  the  bank  of  England.)   Evidence  of 

.  CT  another  forg- 

and  also  for  uttering  it,  evidence  was  given  that,  in  the  ed  promissory 

same  pocket-book  belonging  to  the  prisoner  in  which  the   noteintae 

1  b     b  i  same  pocket- 

forged   note   was  found,  on  which  the  indictment  proceeded,  book  where 

there  was  also  found  another  promissory  note,  for  100/.,  foumfon^8" 

payable  to  the  prisoner  or  order,  appearing  to  be  signed  by  which  the  in- 
dictment pro- 
ceeded. 

Heath,  J.  and  Thomson,  B.  O.  B.      uttering    counterfeit  money;  and 

1804.     lNewR.  92.    S.  C.  by  the  Phil,  on  Evid.  (3d  edit.)  142, 143. 

name  of  Whiley    and  Haines,    2  (o)  Rex  v.  Ball,  Lewes  Sum.  Ass. 

Leach  983.    And  see  ante,  p.  117,  1808.  1  Campb.  S24. 
118,  as  to  the  guilty  knowledge  in 
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one  Win,  Capper,  which  Win.  Capper  proved  not  to  be  his 
handwriting,  and  that  ho  never  owed  the  prisoner  100/. 
This  evidence  of  Capper's  note  was  objected  to  by  the  pri- 
soner's counsel,  but  the  Judge  received  the  evidence,  (p) 

Punishment.  The  punishment  of  forgery  at  common  law  is,  as  for  a 
misdemeanor,  by  fine,  imprisonment,  and  such  other  cor- 
poral punishment  as  the  court,  in  their  discretion,  shall 
award.  The  punishments  ordained  for  the  offence  by  the 
statute-law,  which  are  for  the  most  part  capital,  will  be  men- 
tioned, with  the  other  enactments  of  the  different  statutes,  in 
the  succeeding  chapters. 

Incompeten-         A  consequence  of  the  judgment  for  forgery  is  an  incapa- 

Cy>t0fter  U"  c'tv  to  be  a  w>tness  unt'l  restored  to  competency  by  the 
judgment.        king's  pardon.  (q) 

Attomiescon-  And  the  statute  12  Ceo.  I.  c.  29.,  provides  that,  in  case 
victed  of  for-  persons  COnvicted  of  forgery  shall  afterwards  practise  as  at- 
terwanlsprac-  tornies,  solicitors,  or  law-agents,  the  court  where  the  suit 
betransnorted  or  action  is  brought  shall,  on  complaint,  examine  the  matter 
for  seven  jn  a  summary  way,  in  open  court,  and  cause  the  offender  to 

be  transported  for  seven  years,  (r) 

(p)  Rex    v.    Crocker,    cor.    Le  witness  was  incompetent.  See  ante, 
Blanc,  J.,  Salisbury  Sum.  Ass.  1 805.  1 500,  note  (j). 
2  New  R.  87,  8S.  ante,  1500,  and  (q)  1  Hawk.  P.  C.    C  70.    9.  1. 
1503.     The  prisoner  was  convict-  4  Black.  Com.  247.  3  Bac.  Ab.  For- 
ed,  and  the  case  was  submitted  to  gery.  2  East.  P.  C.  c.  19.  s.  69.  p. 
the  consideration    of   the  twelve  1003.    The  corporal  punishment  of 
Judges  ;    but  their  opinion  upon  the  pillory  may  not  now  be  inflict- 
this  point  does  not  appear.     The  ed  for  this  ofl'ence ;  56  Geo.  III.  c. 
prisoner  was  in  fact  pardoned,  and  138.  Ante,  133,  211.  note  (n). 
discharged:  but  there  were  several  (r)  Co.  Lit.  66.     2  Ilawk.  P.  C. 
objections  to  the  conviction.     It  c.  46.    s.   101.     Cora.    Dig.  Test- 
is, however,  understood  that  the  moigne,  A.  5. 
Judges  were  of  opinion  that  the 
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CHAPTER  THE  TWENTY  EIGHTH. 


Of  the    Forging,  Avoiding,   $>c.    of  Records  and  Judicial 

Process. 


IT  is  clear  that,  by  the  common  law,  a  person  may  be 
guilty  of  forgery  by  falsely  and  fraudulently  making  or  al- 
tering any  matter  of  record  :  for,  since  the  law  gives  the 
highest  credit  to  all  records,  it  cannot  but  be  of  the  utmost  ill 
consequence  to  the  public  to  have  them  either  forged  or  fal- 
sified, (a)  If,  therefore,  a  man  should  insert  in  an  indict- 
ment the  names  of  those  against  whom  in  truth  it  was  not 
found,  it  would  be  forgery,  (b) 

Even  if  the  offence  should  not  constitute  a  forgery  ;  yet 
in  no  instance  can  the  counterfeiting  or  alteration  of  any 
judicial  process  or  matter  be  less  than  a  very  high  misde- 
meanor, as  tending  to  stop  or  impede  the  course  of  justice, 
or  to  encroach  upon  the  judicial  power,  (c)  The  defacing, 
or  rasure,  of  any  record,  without  due  authority,  is  an  of- 
fence at  common  law,  highly  punishable  by  fine  and  impri- 
sonment, (d)  And  it  has  been  holden  that  any  person  mak- 
ing, or  knowingly  using,  a  false  affidavit,  taken  abroad, 
(though  a  forging  could  not  be  assignable  on  it  here,) 
in   order    to    mislead    our    own    courts,    and    to   prevent 

(a)  1  Hawk.  P.  C.    c.  70.  s.  1,      s.  2. 

8.    3Bac.  Ah.  Forgery,  (B.)  Roll.  (c)  2  East.   P.  C.  c.  19.  s.  9.  p. 

Ab.  65,  76.    Yclv.  146.  Cro.  Eliz.  866. 

178.  {d)  2  Inst.  71,  72.     1  Hale  646. 

(b)  Rex  v.  Marsh  and  others,  3  1  Hawk.  P  C.  c.  17.  a    I 
Moil.   66.      1    Ilarvk.   P.  C.    C.   70. 

5    D 
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public  justice,   is    punishable    by  indictment  for  a  misde- 
meanor, (e) 

Offences  of  this  kind  are  also,  in  some  instances,  punish- 
able by  the  provisions  of  certain  statutes. 

8  Hen.  VI.  c.         The  statute  8  Hen.  VI.  c.  12.  s.  3.,  enacts,    "That  if 

12.  s.  3.    Per-  «  a      record,  or  parcel  thereof,  writ,  return,  panel,  process, 
sons  stealing,  J  '         '  '  '  r  '  * 

avoiding,  &c   "  or  warrant  of  attorney,  in   the  king's  courts  of  chancery, 
writ  &c.  "  exchequer,  the  one  bench  or  the  other,  or  in  his  treasury, 

whereby  any     "  be  wilfully  stolen,  taken  away,  withdrawn,   or  avoided  by 
judgment  .     .  .  .  _  , 

shall  be  re-         anJ  clerk,  or  other  person,  by  reason  whereoi  anyjudg- 

▼ersed,  are  to  a  n)ent  shall  be  reversed  ;    that  such  stealer,  taker  away, 
be  adjudged  .  J 

felons.  "  withdrawer,  or  avoider,  their  procurers,  counsellors,  and 

"  abettors,  being  thereof  indicted,  and  by  process  thereupon 

"  made  thereof  duly  convict,  by  their  own  confession,  or  by 

"  inquest  to  be  taken  of  lawful  men,  whereof  the  one-half 

"  shall  be  of  the  men  of  any  court  of  the  same  courts,  and 

ei  the  other  half  of  other,  shall  be  adjudged  for  felons,  and 

"shall  incur  the  pain  of  felony.     And  that  the  Judges  of 

"  the  said  courts  of  the  one  bench  or  of  the  other,  have 

"power  to  hear  and  determine  such  defaults  before  them  ; 

"  and  thereof  to  make  punishment,  as  afore  is  said." 

Construction  This  statute  extends  only  to  the  courts  which  are  cx- 
of  this  statute.  press]y  named  ;  and  to  the  Court  of  Chancery,  so  far  only 
as  it  proceeds  according  to  the  course  of  the  common 
law.  (f)  The  Justices  of  either  bench  have,  by  the  last 
clause  of  the  act,  a  concurrent  authority,  and  they  are  to 
proceed  who  first  enquire,  (g)  If  the  otfence  were  com- 
mitted in  the  county  where  the  benches  sit,  they  need  no 
other  commission  ;  but,  if  it  were  done  in  another  county, 
they  must  have  a  special  commission.  (//) 

(p)  Omealyw.  Newell,  8  East.  361.  (h)  1   Hale  6.V2.    3  Inst.   73.     1 

And  see Fawcetrs case,  2  East.  P.C.  Hawk.  P.  C.  c.  47.  s.   11.     In  these 

c.  19.  s.  7.  p.  862.  Ante,  1361.  books  itissaid,  that  if  the  offence 

(/)  3  Inst.  71.    1  Hale  649.  be  done  in  London,  the  mayor  must 

(§•)  3  Inst.  73.    1  Hale  631.  not  be  named  in  the  commission. 


€ii  ap.  xxvni.]     Of  Records  and  Judicial  Process.  1519 

The  act,  by  making  those  who  are  accessories  before  the 
fact  principal  felons,  does  not  mean  in  any  way  to  favour 
those  who  are  accessories  after,  but  to  leave  them  to  the 
general  construction  of  the  law.  (i) 

The  word  avoid  in  this  statute  is  taken  in  a  large  sense;  and 
includes  rasing,  clipping,  cutting  off  from  the  side,  or  other 
part  of  the  roll,  or  any  other  kind  of  avoiding.  (lc)  And  it 
has  been  holden  that  not  only  any  alteration  of  a  record, 
whereby  the  judgment  is  reversed^  (by  which  is  to  be  under- 
stood annulled)  but  also  whereby  it  is  so  made  void  as  to  be 
reversible^  is  within  the  statute;  and  that,  whether  made  be- 
fore or  after  judgment,  or  whether  or  not  afterwards  amended 
by  the  court.  So  if  A.  B.  be  outlawed  by  the  name  of  A.  C, 
and  afterwards  the  record  be  altered  from  A.  C,  to  A.  B., 
this  is  within  the  statute,  because  the  record,  as  it  stood 
against  A.  C.  is  thereby  annulled,  and  the  judgment  pre- 
vented which  might  have  been  given  upon  a  writ  of  error  for 
this  defect :  and  the  statute  was  made  in  advancement  of 
justice,  and  to  remedy  the  mischief.  (/) 

The  indictment  on  this  statute  must  lay  the  offence  to  be  Indictment, 
done  willingly  as  well  as  feloniously,  (m)  But  it  should  be 
observed  that  if  the  offence  be  committed  partly  in  one 
county  and  partly  in  another,  so  as  not  to  amount  to  a  com- 
plete offence  in  either,  the  party  cannot  be  indicted  in  either 
for  a  felony;  (m)  but  only  for  a  misdemeanor,  (o)  The 
statute  particularly  points  out  the  description  of  the  jury  by 
whom  the  offence  is  to  be  tried  ;  but  the  indictment  may  be 
found  by  a  grand  jury  of  either  or  any  description,  (p) 


(0  3  Inst.  72.     1  Hawk.  P.  C.  c.  (n)  3  Inst.  72.     1  Hawk.  P.  C.  c. 

17-  s-  10-  47.  s.  9.     2  East.  P.  C.  c.  16.  s.  35. 

(fc)  3  Inst.  72.  p.  597. 

(/)  3  Inst.  72.     1  Hawk.  P.  C.  c.  (o)  l  Hawk.  P.  C.  c.  47.  s.  9.     3 

47.  s.  8.     2  East.  P.  C.  c.  19.  s.  9.  East.  P.  C.  c.  16.  s.  35,  p.  597. 

P1  S66'  (i»)   I  Hale  651.     2  East.  P.  C.  C. 

(m)  1  Hale  650.     3  Inst.  72.  16.  s.  35.  p.  597. 

5  n  l2 
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This  statute  does  not  extend  to  offences  bv  the  Judges  of 
the  courts;  for  it  begins  by  expressly  naming-  clerks,  who  are 
inferior  to  them,  (q)  But  Judges  are  highly  punishable  at 
common  law  for  offences  of  a  like  nature,  (r)  And  the 
statute  8  Rich.  II.  c.  4.  applies  expressly  to  Judges  as  well 
as  to  clerks. 

s  Rich.  II.  c.         The  8  Rich,  II.  c.  4.  enacts  that  "  if  any  judge  or  clerk" 

4.  As  to  any  .  J ."'       5 

Judge,  &c.       offend    by  the  false  entering  of  pleas,  rasing  of   rolls,   or 

talsely  enter"     changing  of  verdicts,  to  the  disherison  of  any  one,  he  shall 
ing  pleas,  &c.  .  . 

be  punished  by  paying  a  fine  to  the  king,  and  making  satis- 

•  faction  to  the  party. 

SlJac.I.c.26.       By  the  21  Jac.  I.  c.  26.  s.  2.  all  persons  who  "  shall  ac- 
acknowleti"--     "  knowledge  or  procure  to  be  acknowledged,  any  fine  or 

ingfiacs.bails,   «  fines,   recovery   or   recoveries,    deed   or  deeds   inrolled, 
&c  in  the  J  .  ' 

name  of  an-         statute  or  statutes,  recognizance  or  recognizances,  bail  or 

!!,•  er  S?  li  bails,  judgment  or  judgments,  in  the  name  or  names  of 

privy  thereto  ?  J      »  j      »  ? 

made  felons      "  any  other  person  or  persons  not  privy  or  consenting  to  the 


without 
clergy 


"  same,"  being  thereof  convicted  or  attainted,  shall  be  ad- 
judged felons,  and  suffer  death  without  benefit  of  clergy. 
The  attainder  is  not  to  work  corruption  of  blood  or  loss  of 
dower.  And  the  act  is  not  to  extend  to  any  judgments  ac- 
knowledged by  attornies  of  record  for  any  persons  against 

(q)  3  Inst.  72.     1  Hawk.  P.  C.  c.  "  ticc  Southcol  remembered,  when 

47.  s.  5.  "  Catlyn,    Chicfe   Justice    of   the 

(r)  3  Inst.  72.  1  Hale  646.  In  "King's  Bench,  in  the  reign  of 
3  Inst.  72,  the  case  of  Justice  "  Queen  Elizabeth,  would  have  or- 
Ingham  (or  Hcngham,  or  as  Haw-  "  dered  a  rasurc  of  a  roll  in  the  like 
kins  says,  Ingravi)  who  was  a  Judge  "  case,  which  Southcot,  one  of  the 
in  the  reign  of  Edw.  I.  is  mention-  "  Judges  of  that  court,  utterly  de- 
ed thus :  He  paid  "  eight  hundred  "  nied  to  assent  unto,  and  said 
"  marks  for  a  fine,  for  that  a  poore  "  openly,  that  he  meant  not  to 
"  man  being  fined  in  an  action  of  "  build  a  clock-house;  for  (said  he) 
"  debt  at  thirteen  shillings  four-  "  with  the  fine  that  Ingham  paid 
"  pence,  the  said  justice,  moved  "  for  the  like  matter,  the  clock- 
"  with  pity,  caused  the  roll  to  "  house  at  Westminster  was  build- 
"  be  rased,  and  made  it  six  shil-  "  ed,  and  furnished  with  a  clock, 
"  lings  eightpence.    This  case  Jus-  "  which  continueth  to  this  day." 
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whom  any  such  judgments  shall  be  given,  (s)  A  bail  taken 
before  a  Judge  is  not  a  bail  within  this  statute  till  it  be  filed 
of  record. (0 

The  statute  52  Geo.  III.  c.  143.  enacts  "  that  if  any  per-  52 Geo.  III.  c. 
"  son  shall  make,  forge  or  counterfeit,  or  cause  or  procure  per90sn  forJl> 
"  to  be  made,  forged  or  counterfeited,  the  mark  or  hand  of  "U»i  &c.  the 

.  ,  ,,  i         i-  •  rr  hand  of  the 

"  the  receiver  of  the  prennes  at  the  alienation  omce,  upon  receiver  of 

11  any  writ  of  covenant,  whereby  such  receiver  or  any  other  the  iirefmesat 

J  '  J  «.  thealiena- 

"  person   shall   or   may  be   defrauded,    or   suffer  any  loss  tion  office 

"thereby;  every  person  so  offending,   and    being  thereof  j»j"de  guilty 
"  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  without 
"  suffer  death  as  a  felon,  without  benefit  of  clergy."  c  ergy' 

(s)  S.  3.  raeanor  till  the  statute  4  W.  and  M. 

(t)  1  Hale  696.    So  that  the  ac-  c.  4.  s.  4.  which  will  be  mentioned 

knowledgiug  of  such  bail  not  filed  in  a  subsequent  Chapter  on  Falsely 

in  another's  name  was  only  a  raisde-  Personating. 
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CHAPTER  THE  TWENTY-NINTH. 


Of  Forgeries  relating  to  the  Public  Funds,  and  the  Stocks 
of  Public  Companies. 


8Gco.Lc.22.  TlIE  statute  8  Geo.  I.  c.  22.  s.  I.  recites  that  frauds  and 

s.  I.    Persons  ,         . 

forging,  &c.    abuses  had  been  committed  by  torging  and  counterfeiting  the 

letters  of  at-  nana\s  of  some  of  the  proprietors  of  the  shares  in  the  capital 
torney,  &c.  to  ...  . 

transfer  stock  and  funds  of  bodies  politic  or  corporate,   established 

s  ock,  or  re-     ^    ac^g  Qf  par]jament,  or  the  hands  of  persons  entitle  1   to 

ceive  dm-  J  l  . 

dends,  forg-      dividends  or  annuities ;  and  enacts,  "  that  if  any  person  or 

ing,  &c.  the  cc  perg0ns  whatsoever  shall  forge  or  counterfeit,  or  procure 
names  of  pro-        *  3  .  * 

prietorsto        "  to  be  forged  or  counterfeited,  or  knowingly  or  wilfully  act 

of\ttorn  "  or  ass'st  'n  tne  f°rg'ng*  or  counterfeiting  any  letter  of  at- 

&c.  demand-  "  torney,  or  other  authority  or  instrument  to  transfer,  as- 
ln  virtue  of  "  s'^'n?  se^  or  convey  any  such  share  or  shares,  or  any  part 
such  letters  of  a  of  such  share  or  shares  of  and  in  such  capital  stock  or 
or   person-       "  stocks  as  aforesaid,  or  any  of  them,  or  to  receive  any  such 

ating-  proprie-  a  annuity  or  annuities,  dividend  or  dividends  as  aforesaid,  or 

tors,  &c.are  J 

to  be  adjudg-  "  any  of  them,  or  any  part  thereof,  or  shall  forge  or  counter- 

i,.|  ^      ■■  ?'      "  feit,  or  procure  to  be  forged  or  counterfeited,  or  knowingly 

out  clergy.        tc  and  wilfully  actor  assist  in  the  forging  or  counterfeiting  any 

"  the  name  or  names  of  any  the  proprietors  of  any  such  share 

"  or  shares  in  stock,  or  of  any  the  persons  entitled  to  any 

u  such  annuity  or  annuities,  dividend  or  dividends  as  afore- 

"  said,  in  or  to  any  such  pretended  letter  of  attorney,  instru- 

"  ment  or  authority,  or  shall  knowingly  and  fraudulently 

"  demand  or  endeavour  to  have  any  such  share  or  shares  in 

"  stock,  or  any  part  thereof,  transferred,  assigned,  sold,  or  con- 

tl  veyed,  or  such  annuity  or  annuities,  dividend  or  dividends,  or 

"  any  part  thereof,  to  be  received  by  virtue  of  any  such  coun- 

"  terfeit  or  forged  letter  of  attorney,  authority  or  instrument, 

u  or  shall  falsely  and  deceitfully  personate  any  true  and  real 
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"  proprietors  of  the  said  shares  in  stock,  annuities  and  divi- 
"  dends,  or  any  of  them,  or  any  part  thereof,  and  thereby 
"  transferring  or  endeavouring  to  transfer  the  stock,  or  re- 
"  ceiving  or  endeavouring  to  receive  the  money  of  such  true 
"  and  lawful  proprietor,  as  if  such  offender  were  the  true 
"  and  lawful  owner  thereof;  then  and  in  every  or  any  such 
"  case,  all  and  every  such  person  and  persons  (being  there- 
"  of  lawfully  convicted  in  due  form  of  law)  shall  be  ad- 
judged guilty  of  felony,  and  shall  suffer  as  in  cases  of 
"  felony,  without  benefit  of  clergy." 

The  statute  31  Geo.  II.  c.  22.  s.  77.  recites  that  doubts  31  Geo.  II.  r. 
might  arise  whether  the  punishment  inflicted  by  the  8  Geo.  I.  proV'isions  of 

c.  22.  s.  1.  extended  to  the  commission  of  the  like  forgery  the  former  net 

.     ,  ,  P      1  8  Geo.  I.  c. 

and  offences,  in  relation  to  such  capital  stocks  and  funds  as  22   extended. 

had  been   established   by   the  authority  of  parliament  since 
the  passing  of  that  act,  and  might  be  thereafter  established  ; 
and   then  enacts,  "  That  if  any  person  or  persons  what- 
"  soever  shall  forge  or  counterfeit,  or  procure  to  be  forged 
"  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist 
"  in  the  forging  or  counterfeiting  any  letter  of  attorney,  or 
u  other  authority  or  instrument,  to  transfer,  assign,  sell  or 
"  convey  any  share  or  shares,  or  any  part  of  any  share  or 
"  shares,  of  or  in  any  such  capital  stock  or  funds  of  any 
"  body  or  bodies  politic  or  corporate  established,  or  which 
"  shall  be  established,  by  any  act  or  acts  of  parliament ;  or 
u  to   receive  any  dividend  or  dividends  attending  any  share 
"  or  shares,  or  any  part  of  any  share  or  shares,  of  or  in  any 
"  such  capital  stock  or  funds  as  aforesaid  ;  or  to  receive  any 
"  annuity  or  annuities,  in  respect  whereof  any  proprietor  or 
"  proprietors  have  or  shall  have  any  transferable  share  or 
"  shares  of  or  in  any  capital  stock  or  stocks  which  now  are 
"  or  hereafter  shall  be  established  by  any  act  or  acts  of  par- 
liament, in  proportion  to  their  respective  annuities;  or 
"  shall  forge  or  counterfeit,  or  procure  to  be  forged  or  coun- 
"  terfeited,  or  knowingly   and  wilfully  act  or  assist  in  the 
*'  forging  or  counterfeiting  any  the  name  or  names  of  any 
11  the  proprietors  of  any  such  share  or  shares  in  stock,  or  of 
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u  any  the  persons  intitled  to  any  such  annuity  or  annuities, 
"  dividend  or  dividends  as  aforesaid,  in  or  to  any  such  pre- 
"  tended  letter  of  attorney,  instrument  or  authority  ;  or 
"  shall  knowingly  or  fraudulently  demand,  or  endeavour  to 
"  have,  any  such  share  or  shares  in  stock,  or  any  part 
"  thereof,  transferred  assigned  sold  or  conveyed,  or  such 
"  annuity  or  annuities,  dividend  or  dividends,  or  any  part 
"  thereof,  to  be  received  by  virtue  of  any  such  counterfeit 
"  or  forged  letter  of  attorney,  authority  or  instrument ;  or 
"  shall  falsely  and  deceitfully  personate  any  true  and  real 
"  proprietors  of  the  said  shares  in  stock  annuities  and  divi- 
"  dends,  or  any  of  them,  or  any  part  thereof,  and  thereby 
"  transferring  or  endeavouring  to  transfer  the  stock,  or  re- 
"  ceiving  or  endeavouring  to  receive  the  money,  of  such 
"  true  and  lawful  proprietor,  as  if  such  offender  were  the 
"  true  and  lawful  owner  thereof;  then  and  in  every  or  any 
"  such  case,  all  and  every  such  person  and  persons,  being 
"  thereof  lawfully  convicted  in  due  form  of  law,  shall  be 
"  deemed  guilty  of  felony,  and  suffer  death  as  a  felon,  with- 
"  out  benefit  of  clergy." 

4  Geo.  III.  By  t'ie  ^  Geo.  III.  c.  25.,  which  statute  continued  the 

c.  25.  s.  15.  corporation  of  the  Bank,  the  same  provisions  are  extended 
to  "  any  capital  stock  or  stocks  of  any  body  or  bodies  po- 
"  litic  or  corporate  which  now  are  or  hereafter  shall  be  es- 
"  tablished  by  any  act  or  acts  of  parliament ,  or  any  share, 
"  &c."  (a) 

S3  Geo.  III.  The  statute  33  Geo.  III.  c.  SO.    recites,   that  the  laws 

furUur^ro-8  *nen  *n  De'VS  nat^  neen  f°und  insufficient  to  prevent  for- 

visions  in  re-  geries  and  frauds  in  the  transferring  stocks,  annuities,  and 

rcrics°aiid  F  other  public  funds,  transferable  at  the  Bank  of  England  ; 

iramls  in  an(]  tj,at  further  provision  was  necessary :  and  that  it  was 

stocks,  &c.  at  also  necessary,  in  order  to  prevent  such  forgeries  and  frauds, 

the  Bank  of  that  the  public  accounts  between  the  Bank  of  England,  and 
the  proprietors  of  stock,  &c.  should  be  secured  from  falsi- 

(a)  4  Geo.  III.  c.  25.  8.  15. 
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fication,  by  means  of  false  entries,  the  alteration  of  words 
or  figures,  or  by  any  other  ways  or  means  ;  and  then  makes 
several  enactments  for  the  remedy  of  the  evils  recited. 

The  first  section  enacts,  "  That  if  any  person  or  persons  Section  I. 
"  shall  wilfully  make  or  assist  in  making  any  transfer  of  any  -m?.  trangferg  " 
"  interest,  part  or  share  of  or  in  any  stock  or  stocks,  an-  of  stock  it  the 
"  nuity  or  annuities  or  other  funds,  transferable  at  the  Bank  i:,Vid,  in  the* 

li  of  England,  in  any  of  the  books  of  the  said  governor  and  naine  of  a"7 

3  J  m  °  person  not  be- 

"  company  of  the  Bank  of  England,  in  which  transfers  of  ingtheowner, 
"  stock,  annuities  or  other  funds  as  aforesaid  are  made,  in  jre  to  ,f, ... 

7  deeded  guilty 

u  the  name  or  names  of  any  person  or  persons  not  being  the  of  felony, 

,,  .    .  .    .  c        ,  without 

"  owner  or  owners,  or  proprietor  or  proprietors,  or  such  cier„.y4 

"  stock,  annuities  or  other  funds,  transferable  as  aforesaid, 

"  with  intent  to  defraud  the  said  governor  and  company  of 

"  the  Bank  of  England,  or  any  other  body  politic  or  cor- 

"  porate,  or  any  person  or  persons  whatsoever,  such  person 

"  or  persons  so  making  or  assisting  in  making  such  transfer. 

"  as  aforesaid,  shall  be  deemed  guilty  of  felony,  and  shall 

"  suffer  death   as   a   felon    or    felons,   without    benefit    of 

"  clergy." 

By  the  second  section  it  is  further  enacted,  "  That  if  any  Section  2. 

"  person  or  persons  shall  falsely  make  forge  or  counterfeit,  \n™°&l.  any 

"  or  cause  or  procure  to  be  falsely  made,  forged  or  counter-  transfers  of 

"  feited,  or  shall  willingly  act  or  assist  in  the  falsely  making,  the  Bank  of 

"  forging  or  counterfeiting  of  any  transfer  of  any  interest,  England,  to 

"     °  s  j  J#  7   be  deemed 

"  part  or  share  of  or  in  any  stock  or  stocks,  annuity  or  an-  guilty  of  fe- 

"  nuities  or   other  funds,  transferable,  or  which,  by  any  act  [j"ry;  wlthout 

"  or  acts  of  parliament,  shall  hereafter  be  made  transfer- 

"  able  at  the  Bank  of  England,  or  of  or  in  the  capital  stock 

"  belonging  or  which  hereafter  [shall  or  may  belong  to  the 

fi  said  Governor  and  Company  of  the  Bank  of  England, 

"  called  bank-stock,  or  shall  utter  or  publish  as  true  any 

"  such  false  forged  or  counterfeited  transfer  as  aforesaid, 

"  knowing  the  same  to  be  false,  forged  or  counterfeited,  with 

"  intent  to  defraud  the  said  Governor  and  Company  of  the 

"  Bank  of  England,  or  any  other  body  politic  or  corporate, 


1526  Of  Forgeries  relating  to  the     [book  iv. 

"  or  any  person  or  persons  whatsoever  ;  all  and  every  per- 
"  son  or  persons  whatsoever  so  offending  shall  be  deemed 
"  guilty  of  felony,  and  shall  suffer  death  as  a  felon  or  felons, 
"  without  benefit  of  clergy. 

Section  3.  By  the  third  section,  it  is  further  enacted,  "  That  if  any 

Persons  mak-  u  pergon  or  pers0ns  shall  wilfully  make  or  assist  in  making 
wg  false  en-  r  r  j  » 

tries  in  the      "  any  false  entry,  or  shall  wilfully  alter  or  assist  in  altcr- 

BankVf  Ene-  "  inS>  any  nort*  or  ^8'ure  in  any  entry  in  the  books  of  ac- 
land,  orfal-  "count  kept  by  the  said  Governor  and  Company  of  the 
counts,  to  be    "  Bank  of  England,  wherein  the  several  accounts  of  the 

deemed  guilty  «  owners  Gr  proprietors  of  stock,  annuities  or  other  funds, 
of  felony,  _      .  , 

without'  "  transferable  at  the   Bank  of  England,  are  entered  and 

clergy.  a  jjpp^  or  snall  in  any  manner  wilfully  falsify  the  accounts 

u  of  such  owners  and  proprietors  in  the  books  of  the  said 
"  Governor  and  Company,  wherein  such  accounts  are  en- 
"  tered  and  kept,  with  intent  to  defraud  the  said  Governor 
"  and  Company  of  the  Bank  of  England,  or  any  other 
"  body  politic  or  corporate,  or  any  person  or  persons  what- 
"  soever,  every  such  person  or  persons  so  offending  shall 
"  be  deemed  guilty  of  felony,  and  shall  suffer  death  without 
"  benefit  of  clergy." 

«    tion  4.  The  fourth  section  recites  that,  in  order  to  cover  and 

[Ted^t^the  concea^  forgeries  and  frauds  in  transfers,  dividend  warrants 
Bank  of  Eng-  had  been  sometimes  made  out  for  different  sums  than  the 
'&c.  false  surns  rea^>'  due  ;  and  enacts,  "  That  if  any  clerk,  officer  or 
dividend  war-  '•  servant  of,  or  other  person   or  persons  employed  or  in- 
transported      "  trusted  by  the  said  Governor  and  Company,  shall  know- 

for  seven  a  injrly  or  willingly  make  out  or  deliver,  or  cause  or  pro- 

v.irs.  °  J  °  J  '.  r 

"  cure  to  be  made  out  or  delivered,  or  willingly  act  or  assist 

n  in  the  making  out  or  delivering,  of  any  dividend  warrant 

"  for  greater  or  less  amount  than  the  person  or  persons,  on 

'-'  whose  behalf  or  pretended  behalf  such  dividend  warrants 

il  shall  be  made  out,  is  or  are  entitled  to,  with  intent  to  de- 

"  fraud   the  said  Governor  and  Company  of  the  Bank  of 

"  England  or  any  other  body  politic  or  corporate,  or  any 

•  person  or  persons  whatsoever,  all  and  every  such  person 


chap,  xxix.]     Public  Funds,  Stocks,  #c.  1527 

"  or  persons  so  offending:,  and  being  in  due  form  of  lawcon- 
"  victed  of  any  such  offence  or  offences  as  aforesaid,  shall 
"  be  transported  for  seven  years." 

The  37  Geo.  III.  c.  122.  relates  to  the  forging  or  conn-  37  Geo.  III. 

"  c.  122.    hor<r- 

terfeiting  the  names  of  witnesses  to  letters  of  attorney,  or  ;ng  names  of 

other  authorities  or  instruments  for  the  transfer  of  stocks,  j^J^J  ^ 

or  funds  transferable  at  the  Bank  of  England,  or  under  the  torney,  &c. 

management  of  the  South  Sea  Company,   or   East   India  fJ£  cf  stock"** 

Company,  or  for  the  receipt  of  dividends  upon  any  of  such  &c.  of  the 

,,  mi        •<•  Bank  ofEng- 

stocks  or  funds.     It  enacts,  "  lhat  if  any  person  or  persons  iund,  or  South 

"  whatever  shall  falsely  make  forge  or  counterfeit,  or  cause  Sea  or  East 

J  .  India  com- 

"  or  procure  to  be  falsely  made,  forged  or  counterfeited,  or  panies,  made 

"  shall  willingly  act  or  assist  in  the  falsely  making,  forging  J^bieby" 

"  or  counterfeiting  the  name  or  names,  handwriting  or  hands-  transporta- 

"  writing  of  any  person  or  persons  as,  or  purporting  to  be  ^,^^1" 

"the  witness  or   witnesses,  attesting  the  execution  of  any 

"  letter  of  attorney  or  other  authority   or  instrument,  to 

"  transfer,  assign,  sell  or  convey,  any  interest,  part  or  share 

"  of  or  in  any  stock  or  stocks,  annuity  or  annuities  or  other 

"  funds,  or  the  dividends  thereof,  transferable,  or  which,  by 

"  any  act  or  acts  of  parliament,  shall  hereafter  be  made 

"  transferable  at  the  Bank  of  England,  or  of  or  in  the  ca- 

11  pital  stock  belonging,  or  which  hereafter  shall  or  may  be- 

"  long  to  the  Governor  and  Company  of  the  Bank  of  Eng- 

"  land,  called  bank-stock,  or  to  the  Governor  and  Company 

"  of  Merchants  of  Great  Britain,  trading  to  the  South  Seas 

"  and  other  parts  of  America,  and  for  encouraging  the  fish- 

"  eries  as  aforesaid,  or  under  their  care  or  management,  or 

"  of  or  in  the  capital  stock  belonging  or  which  hereafter 

"  shall  or  may  belong  to  the  said  united  company  of  mer- 

"  chants  of  England  trading  to  the  East  Indies,  commonly 

"called  East  India  Stock,  or  of  any  letter  of  attorney  or 

"  other  authority  or  instrument,  to  receive  any  dividend  or 

"  dividends  on  any  of  the  said  stocks,  annuities  or  other 

"  funds,  or  shall  utter  or  publish  as  true  any  such  letter  of 

"  attorney   or   other  authority    or  instrument,   containing 

"  such  false,  forged  or  counterfeited  name  or  names,  hand- 


»S 
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li  writing  or  handswriting  of  such  attesting  witness  or  wit- 
"  nesses  as  aforesaid,  knowing  such  name  or  names,  hand- 
"  writing  or  handswriting,  to  be  false,  forged  or  counter- 
"  feited,  all  and  every  person  or  persons  whatever  so  offend- 
c:  in<r,  and  bein<r  in  due  form  of  law  convicted  of  any  such 
"  offence  or  offences  as  aforesaid,  shall  be  adjudged  guilty 
"  of  felony,  and  shall  be  transported  for  seven  years,  or  shall 
"  be  adjudged  to  suffer  such  lesser  punishment  as  the  court, 
"  before  whom  such  offender  or  offenders  shall  be  tried,  shall 
"  think  fit  to  award." 

9 Geo.  I.  c.12.       Besides  the  statutes  above  set  forth,  there  may  be  briefly 

S5Geo.  III.  c  notjee(j  the  9  Geo.  I.  c.  12.  s.  4.,  which  makes  it  a  capital 

66.,  and  other  . 

ttatutes.  felony  to  forge  orders,  receipts,  &c.  relating  to  the  payment 

of  annuities  payable  at  the  Exchequer,  as  mentioned  in  the 
act ;  and  the  35  Geo.  III.  c.  66.,  with  the  31  Geo.  III.  c. 
46.,  which  contain  regulations  for  transferring  the  payment 
of  certain  annuities  and  dividends  from  Ireland  to  the  Bank 
of  England,  make  the  forging  or  altering  receipts  for  sub- 
scriptions to  loans  or  debentures,  under  these  acts,  a  capi- 
tal offence,  re-enact  the  provisions  of  the  8  Geo.  I.  c.  22. 
s.  1.  (b),  and  the  33  Geo.  III.  c.  30.  (c),  and  make  the  forg- 
ing or  uttering  any  dividend  warrant,  or  warrant  for  the 
payment  of  any  annuity,  &c.  payable  in  pursuance  thereof, 
capital  offences.  The  52  Geo.  III.  c.  129.  also,  which  is 
entitled  an  act  for  amending  the  48  Geo.  III.  c.  142.  and 
the  49  Geo.  III.  c.  64.  in  enabling  the  commissioners  for 
the  reduction  of  the  national  debt  to  grant  life-annuities,  re- 
cites those  acts,  specifies  the  terms  on  which  the  life-annuities 
shall  be  granted,  declares  before  whom  the  necessary  affi- 
davits or  affirmations  and  certificates  shall  be  taken ;  and 
enacts  that,  if  any  person  shall  forge,  &c.  any  such  affidavit, 
affirmation  or  certificate,  or  produce  to  any  person  acting 
under  the  authority  of  the  acts  or  utter  the  same,  knowing 


(ft)  Ante,  1 522.  The  provision  is      terest,  to  "  annuities  or  dividends," 
the  same  as  in  8  Geo.  I.  c.  22.  s.  1.      there  mentioned, 
v^ith  the  addition,  of  the  word  in*         (c)  Ante,  1524,  etsequ. 
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the  same  to  be  forged,  &c.  such  person  shall  be  guilty  of 
felony,  without  benetit  of  clergy. 

In  the  acts  by  which  the  different  loans  have  been  raised, 
common  clauses  have  usually  been  inserted,  in  substance 
nearly  the  same,  by  which  it  is  made  a  capital  offence  to 
forge  certificates,  debentures,  receipts,  &c.  mentioned  in 
the  acts,  (d)  It  may  be  sufficient,  in  this  place,  to  state  at 
large  those  clauses,  as  contained  in  one  of  the  more  recent 
statutes,  the  53  Geo.  III.  c.  53. 

The  53  Geo.  III.  c.  53.  s.  32.  enacts,  "  That  if  any  per-  53  Geo.  III. 

,     ,,  r  '  c.  53.  s.  32. 

"  son  or  persons  shall  forge  or  counterfeit,  or  cause  or  pro-  For°-in°%  &c. 

w  cure  to  be  forced  or  counterfeited,  or  shall  willingly  act  any  certifi- 
3  '  m  .  cates  or  de- 

"  or  assist  in  the  forging  or  counterfeiting  any  certificate  or  bentures,  di- 

"  certificates,  debenture  or  debentures,  directed  to  be  made  rec*ed  t0 '  ,e 
'  .  made  out  by 

"  out  by  this  act,  or  any  assignment  thereof,  or  indorsement  this  act,  fe- 

"  thereon,  or  shall  alter  any  number,  figure  or  word  in  any  ^gjLy" 

"  such  certificate  or  debenture,  or  in  any  assignment  there- 

"  of  or  indorsement  thereon,  or  utter  or  publish  as  true  any 

"  such  false,  forged,  counterfeited  or  altered  certificate  or 

"  certificates,  debenture  or  debentures,  or  assignment  or  as- 

"  signments  thereof,  or  indorsement  or  indorsements  there- 

"  on,  with  intent  to  defraud  his  Majesty,  or  the  Governor 

"  and  Company  of  the  Bank  of  England,  or  any  body  po- 

"  litic  or  corporate,  or  any  person  or  persons  whomsoever, 

16  every  such  person  or  persons  so  forging  or  counterfeiting, 

"  or  causing  or  procuring  to  be  forged  or  counterfeited,  or 

"  willingly  acting  or  assisting  in  the  forging  or  counterfeit- 

"  ing,  or  altering,  uttering  or  publishing,  as  aforesaid,  being 

"  thereof  convicted  in  due  form  of  law,  shall  be  adjudged 

"  guilty  of  felony,  and  shall  suffer  death  as  a  felon,  without 

"  benefit  of  clergy." 


(d)  As  in  the  37  Geo.  III.  c.  46.  .  25.  44  Geo.  III.  c.  48.  «.  20. 

».  3.  41  Geo.  III.  c.  3.  s.  4.  42  45  Geo.  III.  c.  12.  s.  25.  46  Geo. 

Geo.  III.  c.  8.  s.  26.  42  Geo.  III.  III.  c.  33.  s.  25. 
X.  58.  s.  20.   44  Geo.  III.  C.  47. 
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S.  33.  Forging 
receipts  for 
contributions 
for  the  pur- 
chase of  de» 
bentures  fe- 
lony without 
clergy. 


The  succeeding  section  enacts,  "  that  if  any  person  or 
"  persons  shall  forge  or  counterfeit,  or  cause  or  procure  to 
"  be  forged  or  counterfeited,  or  shall  willingly  act  or  assist 
"  in  the  forging  or  counterfeiting  any  receipt  or  receipts, 
"  for  the  whole  of  or  any  part  or  parts  of  the  said  contribu- 
"  tions  for  the  purchase  of  debentures,  either  with  or  with- 
u  out  the  name  or  names  of  any  person  or  persons  being 
"  inserted  therein,  as  the  contributor  or  contributors  thereto, 
"  or  payer  or  payers  thereof,  or  of  any  part  or  parts  thereof, 
"  or  shall  alter  any  number,  figure  or  word  therein,  or  utter 
w  or  publish  as  true  any  such  false,  forged,  counterfeited 
"  or  altered  receipt  or  receipts,  with  intent  to  defraud  the 
u  governor  and  company  of  the  Rank  of  England,  or  any 
"  body  politic  or  corporate,  or  any  person  or  persons  what- 
"  soever,  every  such  person  or  persons  so  forging  or  coun- 
*'  terfeiting,  or  causing  or  procuring  to  be  forged  or  coun- 
u  terfeited,  or  willingly  acting  or  assisting  in  the  forging- 
*'  or  counterfeiting-,  or  altering,  uttering  or  publishing  as 
"  aforesaid,  being  thereof  convicted  in  due  form  of  law,  shall 
"  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a 
**  felon  without  benefit  of  clergy." 


Some  enactments  respecting  the  forgery  of  dividend  war- 
rants have  occurred  in  the  statutes  already  mentioned. 
But  there  is  a  general  provision  as  to  the  forgery  of  these 
intruments  contained  in  the  45  Geo.  III.  c.  89.  s.  2.;  which 
will  be  stated  at  large  in  the  next  chapter,  as  it  relates  not 
only  to  dividend  warrants,  but  to  the  forgery  of  bank-notes 
and  other  securities  of  the  Bank  of  England. 


Forgery  of 

exchequer 

bills. 


The  forgery  or  counterfeiting  of  any  exchequer-bill  is 
made  a  capital  felony  by  the  several  acts  passed,  usually 
every  year,  authorising  the  issue  of  such  securities.  Lat- 
terly it  has  been  enacted,  that  the  clauses  of  the  48  Geo.  III. 
c.  1.,  entitled  "  An  act  for  regulating  the  issuing  and  pay- 
"  ing  off  of  exchequer- bills,"  shall  be  extended  to  the  acts 
subsequently  passed;  and  one  of  those  clauses  (s.  9.)  con- 
tains the  following  provision  respecting  the  forgery,  &c.  of 
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exchequer-bills.     It  enacts,  "  that  if  anv  person  or  persons  41  Geo.  IIl.c. 

...  1111  .1   "-.9.  Person* 

"  shall   forge  or  counterfeit  any  exchequer-bill  or  any  in-  for<ringex- 

"  dorsement  or  writing-  thereupon  or  therein,  or  tender  in  chequer  bill*, 

r  •        I     i  -n  OI'  demanding 

tl  payment  any  such  forged  or  counterfeited  bill,  or  any  ex-  to  have  them 
"  chequer  bill  with  such  counterfeit  indorsement  or  writing  ^j^S^ke, 
u  thereon,  or  shall  demand  to  have  such  counterfeit  bill,  or  guilty  of  fe- 
"  any  exchequer-bill  with  such  counterfeit  indorsement  or  C^JT  ™ 
"  writing  thereupon,  or  therein,  exchanged  for  ready  money 
"  or  for  another  exchequer  bill,  by  any  person  or  persons, 
"  body  or  bodies  politic  or  corporate,  who  shall  bo  obliged 
"  or  required  to  exchange  the  same,  or  by  any  other  person 
"  or   persons  whatsoever,  knowing   the  bill  so  tendered  in 
"  payment,  or  demanded  to  be  exchanged,  or  the  indorse- 
"  ment  or  writing  thereupon  or  therein   to    be   forged  or 
"  counterfeited,  and  with  intent  to  defraud  his  majesty,  his 
•  *'  heirs  and  successors,  or  the   persons  to  be  appointed  to 
"  pay  off  the  same,  or  any  of  them,   or  to  pay  any  interest 
"  thereupon,  or  the  person  or  persons,  body  or  bodies  poli- 
"  tic  or  corporate,  who  shall  contract  to  circulate  or  ex- 
"  change  the  same  or  any  of  them,  or  any  other  person  or 
"  persons,  body  or  bodies  politic  or  corporate;  then  every 
"  such  person  or  persons  so  offending,  being  thereof  lavv- 
"  fully  convicted,  shall  be  adjudged  a  felon,  and  shall  suffer 
«'  as  in  cases  of  felony  without  benefit  of  clergy." 

In  conclusion  of  this  chapter  a  case  may  be  mentioned 
in  which  the  forgery  of  a  transfer  of  stock  and  the  con- 
struction of  the  statute  33  Geo.  III.  c.  30.  s.  2.  (c)  came 
under  consideration. 

The  indictment  charged,  that  one  William  Harrison  was  Gades'scaie. 

possessed  of  and  entitled   to  £50  interest  or  share  in   the  j^®  p™°n*r 

consolidated   three   per  cent,   annuities;    and  that   whilst  guilty  en  au 

W.  H.  was  so  possessed  of  and  entitled  to  the  said  £50.,  (jiaXains]^m 

&c.  the  prisoner  falsely   made,  forged,  and  counterfeited  a  with  forging 

F  .  •-,  o  a  transfer 

transfer  of  the  said  £50.  interest  or  share,  with  the  name  ot  0f  stock,  ob- 
jections 

(<?)  Jnte,  1525. 
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that  the  stock  the  said  W.  H.  thereto  subscribed,  purporting  to  have  been 

had  never         8jgned  by  the  said  VV.  H.  and  to  be  a  transfer  of  the  said  £50., 

by  tte^on    &c.  from  the  said  W.  H.  unto  one  W.  W.  the  tenor  of  which 

inwhosenanae  &c>  /gettjI)s   it  out);    with   intent  to  defraud  the  go- 

it  stood,  and  '  ,      , 

that  the  trans-  vernor  and  company  of  the  Bank  of  England,  contrary  to 

f"tw$aedlc-     t,,e  form  of  the  statute>  &c'     In  other  counts  the  intent  was 
cerdingtothe  iaid  to  be  to  defraud  W.  H.  and  W.  W.  and   in  others  the 

reitfonsi/the  prisoner  was  charged  with  publishing  the  transfer,  knowing 
Bank,  were       jt  to  be  forged,  with  the  same  intent.     There  were  also  fur- 
ther counts,  charging  the  prisoner  generally  with  forging  a 
certain  transfer,  to  wit,  a  transfer  of  an  interest  and  share, 
viz,   £50.  interest  and  share   of  and  in  certain  annuities 
transferable  at  the  Bank  of  England,  commonly  called  con- 
solidated three  per  cent  annuities,  without  stating  to  whom 
the  stock  belonged,  or  reciting  the  statutes  relating  thereto, 
in  fraud  of  the  same  several  persons.     It  appeared  in  evi- 
dence that  the  prisoner  and  one  Henry  Harland,  were  exe- 
cutors of  a  person  named  John  Howard,  who  had  by  his  will 
given  £50.  in  the  three  per  cent,  consols  to  his  grandson 
William  Harrison,  and  that  on  the  1 1th  January  1796,  they 
transferred  the  same  into  the  name  of  William  Harrison; 
but  the  transfer  never  was  accepted  by  William  Harrison. 
Afterwards,  on  the   14th  of  January,  the  prisoner  brought 
his  own  son  with  him  to  the  Bank,  and  represented  him  to 
be  William  Harrison;  and  by  the  intervention  of  a  broker, 
it  was  agreed  that  the  stock  should    be  sold  to  William 
West.     The  prisoner's  son  in  his  presence  signed  the  trans- 
fer, which  was  properly   filled  up  ;    but  from  the  circum- 
stance of  his  writing  the  name  with  a  double^  (Harrisson), 
he  was  required  to  bring  an  affidavit  that  he  was  the  person 
described  in  the  books  of  the  Bank,  by  the  name  of  Harrison 
with  a  single  s;  and,  in  consequence,  the  broker  did  not  pay 
over  the  money  he  had  received  from  West  for  the  stock, 
and  the  transfer  was  not  witnessed.     It  appeared  that  ac- 
cording to  the  printed  form  of  transfers  used  at  the  Bank 
they  ought  to  be  witnessed  ;  and  also,  that  there  were  posi- 
tive orders  at  the   Bank  not  to  transfer  any  stock  till  it  had 
been  accepted.     But  this  last  rule  was  frequently  departed 
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from  in  transfers  mule  with  the  stock-jobbers;  and  it  was 
allowed  by  the  rules,  that  dividends  should  be  received  on 
stock  before  it  was  accepted.     On  behalf  of  the  prisoner  the 
stat. 33  Geo.  [II. c.  28.  was  cited,  which  required  that  books 
should  be  kept  at  the  Bank  for  the  entering  of  all  transfers, 
which  should  be  conceived  in  proper  words  for  that  purpose, 
and  signed  by  the  parties,  making  such  transfers,  and  that  the 
several  persons  to  whom  such  transfers  should  be  made  should 
underwrite  their  acceptance  thereof;  and  that  no  other  me- 
thod of  transferring  or  assigning  the  said  annuities  should 
be  good  or  available  in  law.  (/)     And   it  was  objected  that 
the  evidence  did  not  support  the  indictment  ;  first,  for  want 
of  Harrison's  acceptance  of  the  transfer,  made  to  him  by  the 
executors  of  Howard;   which  it  was  contended  was  neces- 
sary to  make  the  transfer  complete,  and  give  Harrison  pos- 
session of  the  £50  stock  ;  secondly,  because  no  transfer  at 
all   could  be    made,    until    the   stock   was   accepted;    and, 
thirdly,  that  the  transfer  in  the  name  of  William   Harrison 
was  not  witnessed,  and   therefore  not  available  in  law,  and 
in  fact  no  transfer;  the  witnessing  being  part  of  the  words 
in   which  transfers  were  conceived,  (g)      The  jury  having 
found  the  prisoner  guilty,  sentence  was  respited   in  order 
that  these  objections  might  be  submitted  to  the  considera- 
tion of  the  twelve  Judges.     The  case   was  argued  before 
them  at  some  length,  the  counsel  for  the  prosecution  reiv- 
ing in  support  of  the  indictment  upon  the  second  section  of 
the  33  Geo.  III.  c.  SO. ;  (h)    and  ultimately  the  objections 
were  all  overruled,  and  the  offence  was  bolden  to  be  com- 
plete.    It  is  stated  that  Duller,  J.  in  the  June  sessions,  deli- 
vering the  opinion  of  the  Judges,  observed  as  to  the  two 
first   objections   that   two   answers    had    been   given,    first, 
that  the  stock  vested  in  W.  H.  by  the  mere  act  of  trans- 


(/)  A  clause  similar  in  substance  compared  to  the  omissions  in  the 

was  enacted  by  the  35  Geo.  III.  c.  bill  of  exchange  in  Moflf.ilt's  c 

14.  s.  16.  the  36  Geo.  III.  c.  12.  s.  ante,  1453. 
16.  and  other  statutes.  {h)  Ante,  1525 

(g)  The  want  of  witnessing  was 

5  E 
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ferring  it  into  his  name,  and  that  if  he  had  died  before 
he  had  accepted  it,  yet  it  would  have  gone  to  his  execu- 
tors as  part  of  bis  personal  estate;  and,  secondly,  that  the  na- 
ture of  the  offence  would  not  have  been  altered  ifW.  H. 
had  not  had  any  stock  standing  in  his  name  ;  for  the  trans- 
fer forged  by  the  prisoner  was  complete  on  the  face  of  it, 
and  imported  that  there  was  such  a  description  of  stock  ca- 
pable of  being  transferred  ;  that  neither  the  forgery  nor  the 
fraud  would  have  been  less  complete  if  Harrison  had  really 
had  no  stock.  And  as  to  the  third  objection,  he  said  that 
the  Judges  were  all  of  opinion  that  the  entry  and  signa- 
tures, as  stated  in  the  indictment,  were  a  complete  transfer 
without  the  attestation  of  witnesses,  which  was  no  part  of 
the  instrument,  but  only  required  by  the  Bank  for  tli€ir  own 
protection  ex  abundanti  cauteld.  (i) 

Parr's  case.  A  case  also  has  occurred   in   which  the  endeavouring  to 

anduidor"inf   receive,  &c.  the  money  of  a   proprietor  of  stock,  within  the 

a  dividend        statute  31  Geo.  II.  c.  22.  came  under  consideration, 
warrant  at  the 

Bank,  in  the 

The  prisoner,  Francis  Parr,   applied  to  the  clerk  whose 
stockholder,  ' 

holden  to  be     business  it  was  to  issue  the  dividend    warrants   upon  the 

a  personating  g  t    consols  stock,  ill  the  name  of  Isaac  Hart,  for  a 

of  a  propne-  '  '  7 

tor,andthere-   warrant  for  half  a  year's  dividend;   using  the  words  "Isaac 
ly?orfrece"ve  Hart,  3900/."     He  also  signed   the   book   "  Isaac  Hart  :" 

the  dividend;  and,  being  asked  of  what  place  ?  he  said  of  Windsor  ;  which 
thoujrh  no  at-  .  .  ,     ,.        .         .    ,.         .       ,.       ,       ,  . 

tempt  was        agreeing  with  the  description   in  the  book,  a  warrant  was 

made  to  re-      made  out  for  58/.  10s.   to  which  he  again  signed  "Isaac 

reive  the  mo- 

ney  at  the       Hart."     The  warrant  was   then   delivered   to  him.     A  few 

pay-office.  minutes  afterwards  he  was  apprehended;  and  it  did  not  ap- 
pear that  in  the  mean  time  he  had  made  any  application  at 
the  pay-office,  or  had  even  gone  towards  it,  or  taken  any 
other  step  towards  obtaining  the  actual  payment  of  the 
money.  It  was  objected  by  his  counsel  that  some  such  pro- 
ceeding was  necessary  to  the  completion  of  the  offence  :  but 


(i)  Gade's  case,  0.  B.  Feb.  1796,      2  East.  P.  C.  c.  19.  S.  9.  p.  874.     5 
East.  T.  1796,  and  O.B.  June  1796.      Leach  732. 
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after  his  conviction,  the  point  being  submitted  to  the  consider- 
ation of  the  twelve  Judges,  they  all  held  the  conviction  right ; 
and  Gould,  J.,  in  delivering  their  opinion,  said,  that  the  facts 
shewed  that  the  prisoner,  by  personating  the  proprietor,  and 
by  obtaining  and  indorsing  the  warrant  as  such,  thereby 
made  an  endeavour,  as  far  as  it  went,  towards  receiving  the 
dividend.  (A) 

(k)  Parr's  case,  O.B.  1787.  Hil.T.  was  examined  as  a  witness  to  prove 

1787.     1  Leach  431.     2  East.  P.  C.  the  identity  of  the  person  intended 

c.  20.  s.  2.  p.  1005.     In  this  case,  to  be  defrauded. 
J.  Hart,  the  proprietor  of  the  stock, 
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CHAPTER  THE  THIRTIETH. 


Of  Forging  the  Securities  of  the  Bank  of  England. 


s  &  9  W  III.     SOON  after  the  establishment  of  the  Bank  of  England,  it 

c.  20.  s.  36.  .... 

Forging  the      was  thought  necessary  to  make  especial  provision  against  the 

common  seal,   offence  of  for„.jng  jts  securities.    By  the  8  &  9  W.  III.  c.  20.  s. 

Ac.  of  the  . 

Bank  of  Eng-  3(5.  the  forging  or  counterfeiting  the  common  seal  of  the  corpo- 
ration of  the  governor  and  company  of  the  Bank  of  England, 
or  of  any  sealed  hank-hill,  made  or  given  out  in  the  name  of 
the  said  governor  and  company  for  the  payment  of  any  sum  of 
money,  or  of  any  bank-note  of  any  sort  whatsoever,  signed 
for  the  said  governor  and  company,  or  the  altering  or  rasing 
any  indorsement  on  any  bank-bill  or  note  of  any  sort,  was 
declared  felony  without  benefit  of  clergy. 


land  declared 
to  be  felony 
without 

clergy. 


Forging  and 
uttering 
bank-notes, 
&c 


By  more  modern  statutes  the  forging  of  notes,  dividend 
warrants,  &c.  of  the  Bank  of  England,  and  the  disposing  of 
such  instruments,  and  the  demanding  any  of  the  money,  pre- 
tended to  be  due  thereon,  knowing  them  to  be  forged,  have 
been  made  capital  offences.  The  l.r)  Geo.  II.  c.  13.  s.  11. 
was  for  some  time  the  existing  law  relating  to  these  of- 
fences; but  similar  provisions  to  those  which  that  statute 
contained  are  enacted  in  the  more  recent  act  of  the  45  Geo. 
III.  c.  89. 


45Geo.III.,c.       The   second  section  of  the  45  Geo.   III.  c.  89.  enacts, 

i   s.2.     Per- 
sons  forging,     il  that  if  any  person  or  persons  shall  forge,  counterfeit,  or 

«.\c  any  bank-  u  a]ter  any  bank-note,  bank-bill  of  exchange,  dividend  war- 
note,  &c.  or  J  in., 
offering  or       u  rant,  or  any  bond  or  obligation  under  the  common  seal 


clers 


y- 
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u  of  the  governor  and  company  of  the  Bank  of  England,  or  disposing  of 
"any   indorsement  thereon,  or  shall  offer  or  dispone  of  or  ing-themtobe 

"  put  away  any  such  forged,   counterfeit,  or  altered  note,  forged  with 
,,,.,,,..,        ,  ,  "      ,  ...        .  l      •    -i  intent  to  de- 

'•  bill,  dividend  warrant,  bond,  or  obligation,  or  tiie  indorse-  fraud, &c.  to 

"  ment   thereon,   or  demand  the  money   therein   contained       . , ; vm*''! 

'  J  guilty  offe- 

ror pretended  to  be  due  thereon,  or  any  part  thereof,  of  lony  without 

"  the  said  company,  or  any  their  officers  or  servants,  kuovv- 

"  ing  such  note,  bill,  dividend  warrant,  bond  or  obligation, 

"  or  the  indorsement  thereon,  to  be  forged,  counterfeited, 

"  or  altered,  with   intent  to  defraud  the  said  governor  and 

"  company,  or  their  successors,  or  any  other  person  or  per- 

"  sons,  body   or  bodies   politic   or   corporate    whatsoever, 

"  every  person  or  persons  so  offending,  and  being  thereof 

"  convicted  in  due  form  of  law,  shall  be  deemed  guilty  of 

"  felony,  and  shall  suffer  death  as  a  felon  without  benefit  of 

"  clergv." 


'».' 


The  same  statute  of  45  Geo.  III.  c.  89.  also  makes  the 
knowingly  purchasing  or  receiving  forged  bank-notes,  &c. 
or  blank  bank-notes,  &c.  or  having  them  in  possession, 
knowing  them  to  be  forged,  an  offence  of  the  degree  of  fe- 
lony punishable  by  transportation  for  fourteen  years. 


The  sixth  section  enacts,  "  That  if  any  person  or  persons  45  Geo.  III. 

S.  6. 
rsons  pur- 


"  shall  purchase  or  receive  from  any  other  person  or  persons   j 


"any   forged  or  counterfeited   bank   note,  bank  bill  of  ex-  chasing  or  re- 

"  change,  bank  post-bill,  or  blank   bank  note,  blank  bank  C(j  \nu\l.    "" 

^  bill   of  exchange,  or  blank  bank   post-bill,  knowing  the  n°tes,&c.  or 

°  .  .      .  having  them 

"  same  to  be  forged  or  counterfeited,  or  shall  knowingly  or  in  possession, 

"  wittingly  have  in   his,  her,  or  their  possession  or  custody,  j^ owingthera 

"  or  in  his,  her  or  their  dwelling-house,  out-house,  lodgings,  to  beadjudg- 

"  or  apartments,   any  forged    or   counterfeited    bank   note,  !,!!lM'  ,l0"J't.||! ;t 

"bank  bill  of  exchange,  or  bank   post-bill,  or  blank  bank  for  fourteen 

"  note,  blank   bank  bill  of  exchange,  or    blank  bank  post-  " 


i 


"  bill,  knowing  the  same  to  be  forged  or  counterfeited 
"  (without  lawful  excuse,  the  proof  whereof  shall  lie  upon 
"  the  person  accused,)  every  person  or  persons  so  offending, 
"  and  being  thereof  convicted  according  to  law,  shall  be  ad- 
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"judged   a  felon,  and  sliall  be  transported  for  the  term  of 
"  fourteen  years."'  (a) 


13  Geo.  III. 
c.  79.  s.  1. 

Persons  (not 
being  officers, 
&c.  of  the 
Bank,)  mak- 
ing or  using, 
or  knowingly 
having  in  pos- 
session, any 
frame,  &c. 
for  making 
paper,  or  any- 
paper  of  a 
certain  de- 
scription, to 
be  guilty  of 
felony,  and 
suft'er  death 
without 
clergy. 


The  legislature  have  at  different  times  endeavoured  to 
prevent  the  forgery  of  the  notes  and  bills  of  the  Bank  of 
England,  by  enacting  that  the  making  or  having  posses- 
sion of  instruments  and  materials  lit  for  effecting  such 
forgery  shall  be  offences  liable  to  very  severe  punishment. 

The  13  Geo.  III.  c.  79.  s.  1.  enacts,  that  "  If  any  per- 
"  son  or  persons,  (other  than  the  officers,  workmen  servants 
"or  agents,  for  the  time  being,  of  the  said  Governor  and 
"  Company,  to  be  authorised  and  appointed  for  that  pur- 
"  pose  by  the  said  Governor  and  Company,  and  for  the  use 
"  of  the  said  Governor  and  Company  only,)  shall  make  or 
"  use,  or  cause  or  procure  to  be  made  or  used,  or  knowingly 
"aid  or  assist  in  the  making  or  using  ;  or  (without  being 
"  authorised  and  appointed  as  aforesaid),  shall  knowingly 
"  have  in  his,  her  or  their  custody  or  possession,  (without 
"  lawful  excuse,  the  proof  whereof  shall  lie  upon  the  per- 
"  son  accused,)  any  frame,  mould  or  instrument  for  the 
"making  of  paper,  with  the  words  Bank  of  England,  visi- 
"  ble  in  the  substance  of  such  paper;  or  shall  make,  or 
"  cause  or  procure  to  be  made,  or  knowingly  aid  or  assist  in 
"  the  making  any  paper,  in  the  substance  of  which  the  said 
"words,  Bank  of  England,  shall  be  visible;  orifanyper- 
"  son,  (except  as  before  excepted)  shall,  by  any  art,  mys- 
"  tery  or  contrivance,  cause  or  procure  the  said  words, 
"  Bank  of  England,  to  appear  visible  in  the  substance  of 
"  any  paper  whatsoever,  or  knowingly  aid  or  assist  in  caus- 
"  ing  the  said  words,  Bank  of  England,  to  appear  in  the 
"  substance  of  any  paper  whatsoever  ;  every  person  so  of- 
"  fending  in  any  of  the  cases  aforesaid,  and  being  thereof 
;<  lawfully  convicted,  shall,  for  such  offence,  be  deemed  and 


(a)  A  similar  provision  was  con- 
tained in  the  41  Geo.  III.  c.  39.  s. 
5.  but  it  may  be  considered  as  su- 
perseded with  many   other  provi- 


sions which  related  to  the  preven- 
tion of  the  forgery  of  Bank  of  Eng- 
land notes,  etc.  by  the  more  recent 
statute  45  Geo.  III.  c.  89. 
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"  adjudged  a  felon,  and  shall  suffer  death  as  in  cases  of 
"  felony,  without  benefit  of  clergy." 

The  second  section  of  the  same  statute  recites,  that  un-   13  Geo.  III. 

c.  79.  s.  2. 
wary  and  other  persons  had   taken  in  payment,  and  other-    Persons,  (not 

wise  had  received  notes,  inland-bills,  and  bills  of  exchange,  JjjjJ^  *jJJhor" 

with  certain   words  and  characters  so  nearly  resembling  the   shall  engrave 

notes  and  bills  of  the  said  Governor  and  Company,  as  to  ap-        n  any 

pear  to  such  persons  to  be  the  notes  or  bills  of  the  Bank  of  plate   any 

,  .,  ,  ,      note,  &c.  con- 

England,  which,  if  continued  to  be  done,  would  be  to  the  taining  the 

great  prejudice  of  public  credit ;  and   then  enacts,  that  "  If  ™J  *™*or 

"  any  person   or  persons,  without  being  authorised  and  ap-  Bank  post- 

«  pointed  as  aforesaid,  shall  engrave,  cut,  etch,  or  scrape  in  ^jj^jjjj^ 

"  mezzotinto,  or  shall  cause  or  procure  to  be  engraved,  cut,  ing  the 

"  etched  or  scraped  in  mezzotinto,  or  shall  knowingly  aid  or  ^h  M ^ 

"assist  in  the  engraving,  cutting,  etching,  or  scraping  in   &c.  io  white 

,  P  i  ,i     letters,  or  on 

"  mezzotinto,  in  or  upon  any  plate  ot  copper,  brass,  steel,  a  b|ack 

"pewter,  or  of  any  other  metal  or  mixture  of  metals,  or  ground :  or 

.  using,  or 

"  upon  wood,  or  any  other  material,  or  any  plate  whatso-   knowingly 

"  ever,  any  promissory  note,  inland-bill  or  bill  of  exchange,  h^^^ch 

lt  or  blank  promissory  note,  inland-bill  or  bill  of  exchange,   their  custody, 

"  or  part  of  a  promissory  note,  inland-bill  or  bill  of  ex-  JJ^JJ^ 

"  change,  containing  the  words,  Bank  of  England,  or  Bank  such  note,  &c 
„   n        ,,„  ,  ,  .i  aretobecom- 

"  Post-bill,  or  any  word  or  words  expressing  the  sum  or   mitted  to  gaol 

"  amount,  or  any  part  of  the  sum  or  amount  of  such  pro-  for  6  mouths. 

"  missory  note,  inland-bill  or  bill  of  exchange,  in  white  let- 

"  ters  or  figures  on  a  black  ground  ;  or  shall  use  any  such 

"  plate  so  engraved,  cut,  etched  or  scraped  in  mezzotinto, 

"  or  shall  use  any  other  instrument  for  the  making  or  print- 

"  ing  any  such  promissory  note,  inland  bill  or  bill  of  ex- 

"  change  or  blank  promissory  note,  inland-bill  or  bill  of  ex- 

"  change,  or  part  of  a  promissory  note,  inland  bill  or  bill  of 

"  exchange  ;  if  any  person,  without  being  authorised  and 

"  appointed  as  aforesaid  shall  knowingly  have  in  his  her  or 

"  their  custody,  any  such  plate  or  instrument,  or  shall  know- 

"  ingly  and  wilfully  utter  or  publish  any  such  promissory 

"  note,  inland-bill  or  bill   of  exchange,  blank  promissory 

"  note,  inland-bill  or  bill  of  exchange ;  every  such  person 
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c:  so  offending  in  any  of  the  cases  aforesaid,  and  being  con- 
"  vicled  thereof  according  to  law,  shall  be  committed  to  the 
"  common  gaol  of  the  county  or  place  where  the  offence 
"  shall  be  committed,  for  any  space  not  exceeding  six 
"  months." 

IS  Geo.  Ill  ftv  tne  third  section  it  is  provided,  "That  nothing  herein 

"  contain*  d  shall  extend,  or  be  construed  to  extend  to  such 

provid  'S  mat 

the  act  shall    "  person  or  persons  who  being  at  any  time  hereafter  pos- 

not  extend  lo  «  sesse<j  0f  any  SLK.n  no{e  or  bjn  shall  only  utter  the  same 
persons  who,  ■' 

being pos-  "  by  carrying  the  same  for  payment  to  the  issuer  or  issuers, 

d  of  such  ,,    ,  ,  ... 

notes   grC         "drawer  or  drawers,  acceptor  or  acceptors,  indorser  or  m- 

carry  them  to  u  dorsers  thereof  respectively,  or  using  proper  means  to 
the  issuers,  11115 

<\c.  lor  nay-         compel  the  payment  ot  any  such  note  or  bill. 

meat. 

43  Geo.  III.  The  45  Ceo.  111.  c.  89.  e.  .3.  enacts,  «  That  if  any  per- 

c   89    s   i 

Persons "         "'  son  or  Personsj  (other  than  the  officers,  workmen,  servants, 

'     r  tl  an       "  or  agents,  for   the   time  being  of  the  Governor  and  Com- 
Bank  dulj         "  PanV   of  the  Dank   of  England,    to  i>e  authorized  and  ap- 

authorisedj  «  n0in{e(J  for  (hat  purpose  by  the  said  Governor  and  Com- 
making  or  l  11. 

using,  orhav-  "  pany  and  for  the  use  of  (he  said  Governor  and  Company 
p  u  on|Vj)  sna]j   make  or  ,Jse  or  cause  or  procure  to  be  made 

frame,  &c.  ';  or  used,  or  knovvingl>  aid  or  assist  in  the  making:  or  nsin<r, 
tor  making  ..,       ,    ,     .  .,       .      ,  .         .  .,  ... 

paper  of  a  or  (w'hout   being  authorised  or  appointed  as  aforesaid,) 

certain  de-        "shall   knowingly   have  in  his,  her  or  their  custody  or  pos- 

scription  or  .  . 

manufactur-         session  (without  lawful  excuse,  the  proof  whereof  shall  lie 

mg,  having  m  «  Up0n   t|ie  party  accused)  any  frame,  mould  or  instrument 

possession,  "  ' 

<\c.  certain  pa-   "  for  the  mailing   of  paper  with  curved  or  waving  bar  lines, 

jhe'wnTor11^  "  or  W'^'  *^e  'a)''nS  wire-lines  thereof  in  a  waving  or  curved 
amount  ot*  "  shape,  or  with  any  number,  sum,  or  amount,  expressed  in 
any   bank-         ,,  ,  1     •     -r»  1    , .  •     1  1     •  ■ 

note,  &c.  to         a  woi'd  or  words  111  Homan  letters  visible  in  the  substance 

appear  in  the    "  of  such    paper:   or  shall   manufacture,   make,   use,  vend, 

substance  of     .,  /,,,-,  ..  .- 

tlie  paper,  are       expose  to  sale,  publish  or  dispose  of,  or  cause  or  procure 

made  guilty  a  to  |)e  manufactured,  made,  used,  vended,  exposed  to  sale, 
ot  felony,  and  .  '        '  ' 

to  be  trans-      "published  or  disposed  of,  or  aid  or  assist  in  the   manu- 

Fourteeo*        "  facturing,     making,    using,   vending,    exposing   to    sale, 

years.  "  publishing,  or  disposing  of,  or  (without  being  authorised 

"  or  appointed  as  aforesaid;  shall   knowingly  have  in  his, 
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"  her,  or  their  custody  or  possession,  any  paper  whatsoever, 
"  with  curved  or  waving  l)ar-lines,  or  with  the  laying  wire- 
"  lines  thereof  in  a  waving  or  curved  shape,  or  having  any 
"  number,  sum  or  amount  expressed  in  a  word  or  words  in 
(l  Roman  letters  appearing  visible  in  the  substance  of  such 
".  paper  :  or  if  any  person  or  persons  (except  as  before  ex- 
"  cepted)  shall,  by  any  art,  mystery,  or  contrivance,  cause  or 
"  procure  the  numerical  sum  or  amount  of  any  bank  note, 
c;  bank  bill  of  exchange,  or  bank  post-bill,  blank  bank  note, 
•k  blank  bank  bill  of  exchange  or  blank  bank  post  bill,  in  a 
"  word  or  words  to  appear  visible  in  the  substance  of  the 
"  paper  whereon  the  same  shall  be  written  or  printed,  or 
"  shall  knowingly  aid  or  assist  in  causing  the  numerical  sum 
"  or  amount  of  any  bank  note,  bank  bill  of  exchange,  or 
(i  bank  post  bill,  blank  bank  note,  blank  bank  bill  of  ex- 
"  change,  or  blank  bank  post  bill,  in  a  word  or  words  in 
"  Roman  letters,  to  appear  visible  in  the  substance  of  the 
"  paper  whereon  the  same  shall  be  written  or  printed,  every 
"  person  or  persons  so  offending  in  any  of  the  cases  afore- 
"  said,  and  being  convicted  thereof  according  to  law  shall 
"  be  adjudged  a  felon,  and  shall  be  transported  for  the  term 
':  of  fourteen  years." 

The  fourth  section  of  this  act  provides  that  nothing  therein   45  Geo.  III.  c. 

contained  shall  extend  "  to  restrain  or  prevent  any  person   8?- s- 4-   JJro- 

1  J    \  viso  that  the 

"  or  persons  from  issuing  or  negociating  any  bill  or  bills  of  act  is  not  to 

"  exchange,  promissory  note  or  promissory  notes,  having  the   g^JfroSj*. 

"  sum  or  amount  thereof  expressed  in  guineas,  or  in  a  nu-   suiii£,&c.aiiy 
i,         •     1  r.  ,-  1  •  ,,  bills  of  ex- 

"  merical  figure  or  figures,  denominating  the  sum  or  amount   change  or 

"  thereof,  in  pounds  sterling,  appearino;  visible  on  the  sub-   promissory 

'  '  r  ^  .  notes,  having 

"  stance  of  the  paper  upon  which  the  same  shall  be  written   the  sum  in 

<;  or  printed."     And  the  filth  section  provides  also  that  the  f ™"»  ™  jn 

act  shall    not    restrain    or   prevent  any  person   or  persons   figure  in 

,,  .,  ,  .  .  i.  •  1  11:1  • poundsvisihle 

'•  trom  making,  using,  vending,  exposing  to  sale,  publishing  [n  tho  sub 

"  or  disposing  of  any  paper  having  waving  or  curved  lines,   stance  of  the 

"  or  any  other  devices  in  the  nature  of  watermarks  visible  ] 

S.  5.  provides 

"  in  the  substance  of  the  paper,  not  being  bar  lines  or  lay-   that  the  act 
"  ing  wire  lines,  provided  the  same  are  not  contrived  in  such   £™J""J  l,re; 
"  manner  as  to  form  the  ground  work  or  texture  of  the   sous  from 
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making,  pub-  "  paper,  or  to  imitate  or  resemble  the  waving-  or  curved  lay- 

anV  paper  "  inn  w're  l'nes  or  bar  l'nes  °*  tne  sa'^  PaPer  OI"  tne  governor 
having  wav-      «  ano»  company  of  the  Bank  of  England,  or  to  imitate  or  re- 

ing  lines.  &C.      „  ,  ,      .,  .  11,1  i 

not  being  bar  semble  the  watermarks  used  by  the  governor  and  company 
lines,  or  lay-     «  ofthe  Bank  of  England  in  the  bank  notes,  bank  bills  of 

ing  wire    lilies  °  . 

so  that  it  do  "  exchange,  and  bank  post  bills,  issued  by  the  said  governor 

not  resemble  «  ;uul  company.» 

the  paper  <>t  r      J 
the  Hank  of 

England.  rphe  seventh  section  of  this  act  relates  to  persons  en- 
89.  s.6?.  Per-  graving  plates,  &c.  and  enacts  "  that  if  any  person  or  per- 
sons making,  a  sons  shall  engrave,  cut,  etch,  scrape,  or  by  any  other 
&  c   upon  :my  .                  ,     ..                                                     , 

plate,  &c  any  "  means  or  device  make,  or  shall  cause  or  procure  to  be 
notes,&c.pur-  «  engraved,  cut,  etched,  scraped,  or   by  any   other   means 

porting  to  be  °  '  ... 

the  note.  &c.  "  or  device  made,  or  shall  knowingly  aid  or  assist  in  the  en- 
ill  I'no-lu  "  graving,  cutting,  etching,  scraping,  or  by  any  other  means 
(without  au-  «  or  device,  making,  in  or  upon  any  plate  of  copper,  brass, 
using  any  "  steel,  pewter,  or  of  any  other  metal  or  mixture  of  metals, 

suchplate,&c.  «  or  upon  any  vvood  or  anv  other  materials,  or  any  plate 

or  knowingly 

having  in        "  whatsoever,  any  bank  note,  bank  bill  of  exchange,  bank 

their  custody  &  t  bijj  or  Wank  bank  note  bjank  bank  bill  of  exchange, 
any   such  .  . 

plate,  cx< .       "  or  blank  bank  post  bill,  or  part  of  a  bank  note,  bank  bill 

bhnk  Innk-  "  °^  excnange)  or  bank  post  bill,  purporting  to  be  the  note, 
notes,  parts  of  «  or  bill  of  exchange,  or  bank  post  bill,  or  blank  bank  note, 
&c.  are  to  be  "  or  °lank  bank  bill  of  exchange,  or  blank  bank  post  bill,  or 
:.d  judged  "  part  of  the  note  or  bill  of  exchange,  or  bank  post  bill  of 
transported      "  the  governor  and  company  of  the  Bank  of  England,  with* 

for  fourteen  a  out  an  authority  in  writing  for  that  purpose  from  the  said 
years.  •'  °  i       r 

"  governor  and  company  of  the  Bank  of  England;  or  shall 

tl  use  any  such  plate  so  engraved,  cut,  etched,  scraped,  or  by 

"  any  other  means  or  device  made,  or  shall  use  any  other 

11  instrument  or  device  for  the  making  or  printing  any  such 

"  bank  note,  bank  bill   of  exchange,  or  bank  post  bill,  or 

"  blank  bank  note,  or  blank  bank  bill  of  exchange,  or  blank 

"  bank  post  bill,  or  part  of  a  bank  note,  or  bank  bill  of  ex- 

11  change,  or  bank  post  bill,  without  such  authority  in  writing 

u  as  aforesaid ;  or  if  any  person  or  persons  shall,  without 

"  such  authority  as  aforesaid,  knowingly  have  in  his,  her,  or 

"  their  custody,  any  such  plate,  instrument,  or  device,  or 

"  shall,  without  such  authority  as  aforesaid,   knowingly, 


chap,  xxx.]  Bank  of  England.  1543 

"  and  wilfully  utter,  publish,  dispose  of,  or  put  away  any 
"  such  blank  bank  note,  blank  bank  bill  of  exchange,  or 
"  blank  bank  post  bill,  or  part  of  such  bank  note,  bank  bill 
"  of  exchange,  or  bank  post  bill,  every  person  so  offending 
"  in  any  of  the  cases  aforesaid,  and  being  convicted  thereof 
"■according  to  law,  shall  be  adjudged  a  felon,  and  shall  be 
"  transported  for  the  term  of  fourteen  years." 

The  52  Geo.  III.  c.  138.  s. 5.  was  passed  for  the  further  52Geo.III.  c. 
prevention  of  frauds  practised  by  the  imitation  of  the  notes  aiiy  person 

and  bills  of  the  Bank  of  England.     It  enacts  "  that  if  any  shall  engrave, 

&c.  upon  any 
"  person  shall  engrave,  cut,  etch,  scrape,  or  by  any  other  plate,  wood, 

"  means  or  device  make,  or  shall  cause  or  procure  to  be  en-  &c-any  words, 

1  &c.  the  im- 

"  graved,  cut,  etched,  scraped,  or  by  any  other  means  or  pression  from 

"  device   made,  or  shall  knowingly  aid  or  assist  in  the  en-  resembl^ 

"  graving,  cutting,  etching,  scraping,  or  by  any  other  means  bank  notes 
,,",.  ...  ,  ,,"  ,  or  hank  post 

"  or  device  making,   in  or  upon  any  plate  ot  copper,   brass,  j,jjis  orsnall 

"  steel,  pewter,  or  of  any  other  metal  or  mixture  of  metals,  contain  any 
,.  ,  .  .   ,  .         words,  &c.  in 

"  or  upon  wood  or  any  other  materials,  or  upon  any  plate  white  on  a 

"  whatsoever,  any  word  or  words,  figure  or  figures,  character       .,  »roun(' 
'       J  .  .  (without  au- 

"  or  characters,  the  impression  taken  from  which  shall  re-  thority)  or 

"  semble  or  be  apparently  intended  to  resemble  the  whole  sna  '"seany 

1  '  J  suchplate.&c. 

"  or  any  part  of  any  of  the  notes  or  bills  of  the  said  governor  or  knowingly 

"and  company  commonly  called  bank  notes  and  bank  post  tody  anv  such 

"  bills,  or  shall  contain  any  word,  number,  figure,  or  charac-  plate,  &c.  or 
,,  ...  111*11  ii  i         vi  knowingly 

*  ter,  in  white  on  a  black  sable  or  dark  ground,  without  an   utter  or  have 

"  authority  in  writing  for  that  purpose  from  the  said  governor  m  possession 

ii,"  any  paper  or 

"  and  company,  to  be  produced  and  proved  by  the  party  ac-  other  mate- 

"  cused,  or  shall  (without  such  authority  as  aforesaid)   u*e  !'la'  contai»- 

v  t "  ing  such 

6i  any  such  plate,  wood  or  other  material  so  engraved,  cut,  words,  &c. 

"  etched,  scraped,  or  by  any  other  means  or  device  made,  ^J  ^  ™_ 

"  or  shall  use  any  other  instrument  or  device  for  the  making  judgeda felon, 

"  or  printing  upon  any  paper  or  other  material,  any  word  or  p0rte(i'  for 

"  words,  figure  or  figures,  character  or  characters,  which  fourteen 

years. 
"  shall  be  apparently  intended  to  resemble  the  whole  or  any 

"  part  of  any  of  the  said  notes  or  bills  of  the  said  governor 

"  and  company,  or  any  word,  number,  figure,  or  character 

(i  in  white  on  a  black,  sable,  or  dark  ground;  or  if  any  per- 
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"  son  or  persons  shall  (without  such  authority  as  aforesaid) 
"  knowingly  have  in  his,  her  or  their  custody,  any  such  plate 
"  instrument  or  device,  or  shall  knowingly  and  wilfully 
"  utter,  publish  or  dispose  of,  or  put  away  any  paper  or 
cc  other  material  containing  any  snch  word  or  words,  figure 
"  or  figures,  character  or  characters  as  aforesaid,  or  shall 
"  knowingly  or  wittingly  have  in  his,  her  or  their  custody  or 
"  pos^cs^ion  any  paper  or  other  material  containing  any  such 
"  word  or  words,  figure  or  figures,  character  or  characters 
"  as  aforesaid  (without  lawful  excuse,  the  proof  whereof 
"  shall  lie  upon  the  person  accused),  every  person  so  offend- 
"  ing  in  any  of  the  cases  aforesaid,  and  being  convicted 
"thereof  according  to  law,  shall  be  adjudged  a  felon,  and 
6i  shall  be  transported  for  the  term  of  fourteen  years." 


rXCCptS 

paper  '.other 
than  paper  re- 
sembling 

notes,  or  bills) 
in  the  custody 
of  anj  person 
previous  to 
the  passing  of 
the  act. 


The  sixth  section  provided  that  nothing  in  the  act  con- 
tained should  apply  to  any  paper  or  writing  whatsoever, 
(other  than  papers  or  writings  resembling  such  notes,  or 
bills,  as  aforesaid),  containing  any  impression  from  any 
plate  or  plates,  or  other  device  whatsoever,  with  white 
letters  upon  black,  sable,  or  dark  ground  which  should,  pre- 
vious to  the  passing  of  the  act,  have  been  in  the  custody  of 
any  person  or  persons  whatsoever,  (b) 


(b)  The  53  Geo.  Ill  c.  139.  re- 
citing this  act,  and  that  bankers 
bad  in  ignorance  of  its  provisions 
made  anil  issued  notes,  contain- 
ing white  letters  or  figures  on  a 
dark  ground,  and  that  it  was  ex- 
pedient to  give  a  reasonable  time 
to  them  to  call  in  such  notes,  and 
to  issue  others,  enacted,  that  no 
person  should  be  ;  rosecuted  under 
this  act  for  having  fore  the  53 
Geo.  III.  c.  139.  ei  ...  ■  id  8  c.  by 
authority  of  any  persons  acting  - 
bankers,  any  note,  &c.  the  impres- 
sion taken  from  which  might  con- 
tain any  word,  &c.  in  white  on  a 
dark  grouud,  or  for  having  made 


or  printed  by  such  authority,  be- 
fore the  passing  of  the  53  Geo.  III. 
c.  139.  any  such  note,  &c.  or  is- 
sued, or  had  the  same  in  their  pos- 
session, or  who  should  before  the 
1st  of  November,  1816,  issue  or 
have  in  their  possession  any  such 
note,  the  dale  whereof  should  not 
be  later  than  the  1st  November, 
1813.  But  it  provided,  that  no- 
thins:  therein  contained  should  re- 
peal  or  suspend  any  provision  of 
tins  act  respecting  the  engraving, 
&c.  any  words,  iVc.  the  impression 
taken  from  which  might  resemble 
Bank  of  England  notes,  or  post- 
bills,  or  the  using  any  plate  or  other 
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A  case  has  been  already  noticed  in  which  it  was  holden,  Cases  upon 
upon  one  of  the  statutes  relating  to  forgeries  upon  the  B ank  tliese  slatutc»- 
of  England,  namely,  the  8  &  9  XV.  III.  c.  20.  s.  36.,  (c)  that 
the  expunging  by  means  of  lemon-juice  an  indorsement  on 
a  bank-note,  was  holden  to  be  a  rasing  of  the  indorse- 
ment. (</)  And  in  the  enquiry  in  a  former  chapter  as  to  the 
resemblance  which  the  forged  instrument  must  bear  to  one 
that  is  genuine,  a  case  upon  the  statute  15  Geo.  II.  c.  13. 
s.  11. (e)  was  mentioned,  where  it  was  holden  that  the  re- 
semblance to  a  bank-note  must  appear  on  the  face  of  the  in- 
strument;  and  that  a  signature  "  for  Self  and  Co.  of  my  bank 
"  in  England,"  did  not  support  an  allegation  that  the  paper 
purported  to  be  a  bank-note:  and  further,  that  the  repre- 
sentation of  the  prisoner  could  not  alter  the  purport  of  the 
instrument,  {f) 

Amongst  the  few  reported  decisions   upon  the  particular  Palmer  and 

construction    of  these    statutes,    it   appears    to    have    been         s0US 

holden  that  a  person  knowingly  delivering-  a   forged  bank-  Where  one  of 

note  to  another,  for  the  purpose  of  its  being  knowingly  ut-  k^^ly 

tered  by  such  other  person,  might,  in  case  the  note  were  delivered  a 

i  iii  •        i      f  i  ,f   t  .      n  forged  bank- 

uttered  accordingly,   be  convicted  or  having  "disposed  of  note  to  the 

"  and  put  away"  such  note,  within  the  statute  15  Geo.  II.  otherprisoner 

'  .  .  tor  the  pur- 

c.  \3.  s.  II.;  the   provisions  of  which  are  contained,  as  has  pose  of  its  be- 

been  before  observed,  in   the  more  recent  statute  45  Geo.  |ngknow,n£- 

ly  uttered,  by 

III.  c.  89.  s.  2.  (g)  The  indictment  charged  the  two  pri-  her,  and  she 
soners,  John  Palmer  anil  Sarah  Hudson,  in  one  of  several  accordingly 
counts,   with   feloniously   disposing  of  and   putting-  away  a  it  was  holden 

material,   upon    which    any    such  contained  should  repeal  or  suspend 

word,  &c.  might  be  engraved,  o.c.  any  enactment,  &c.  contained  in 

or  the  using  any  other  instrument  the  13  Geo.  III.  c.  79.  (ante,  15;}?. 

or  device  for  making  or  printing  etsequ.) 

any  such  word,  &c.  or  the  having  (c)  Ante,  1535. 

any  such  plate,  instrument,  or  de-  (d)  Rex  v.  Bigg,  3  P.  Wins.  419. 

vice  in  possession,  or  the  uttering,  Ante,  1415. 

&c.   or  having  in   possession  any  (e)  Ante,  1535. 

paper  or  other  material  containing  (f)  Jones's  case,  ante,  145*2. 

any  such  word,  &c:  and  it  pro-  (#)  Ante,  1535,  et  sequ. 

Tided  also,   that  nothing  therein 
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thai  the  pri-  forced  bank-note,  knowing  it  to  be  forged.  Upon  the  evi- 
KSSrol**"  dcnce  il  »PP«aredJ  that  the  prisoner  Palmer  had  been  in  the 
note,  might  habit  of  putting  off  forged  bank-notes,  and  had  employed 
be  convicted  .  w_     .  ...        ,,  «.     ,•    . 

of  having  the  prisoner  Hudson  in  putting-  them  oil;  that  on  a  certain 

'•disposed of     day  bein°"  at  a  public-house,  he  sent  out  Hudson   with  the 

"and  put  jo  r 

"away"  the      forged  note  in  question,  tor  the  purpose  of  passing  it;  that 

same  on  the       .      went  to  a  neighbouring  shop,  purchased    some    hand- 
statute  15  CT 
Geo.  H.  c.  13.   kerchiefs  for  six  shillings,  and  tendered  the  note  in  pay  went, 

which  was  suspected  and  stopped,  and  upon  examination 
appeared  to  be  forced;  that  on  tho evening  of  the  same  day, 
Palmer  went  with  her  lo  the  shop ;  and  when  he  got  there 
said,  "  This  woman  has  been  here  to-day,  and  off-red  a  two 
"  pound  note  which  you  have  stopped  ;  it  is  my  note,  and  I 
"  must  have  either  the  note  or  the  change."  Upon  these 
facts  it  was  objected  by  the  counsel  for  the  prisoners,  that  the 
evidence  related  to  two  distinct  and  separate  offences,  and  not 
to  one  joint  offence;  and  the  learned  Judge  directed  the 
jury  to  consider  whether  the  woman  was  guilty  of  uttering 
the  note  at  the  shop,  or  the  man  of  disposing  of  it  to  her; 
but  told  them  that  they  could  not  convict  both ;  that  the 
man  could  not  be  convicted,  unless  they  were  satisfied  that 
he  gave  the  very  note  stated  in  the  indictment  to  the  woman 
for  a  fraudulent  purpose,  knowing  it  to  be  a  bad  one  ;  nor 
the  woman,  unless  they  were  satisfied  that  she  put  the  note 
away  knowing  it  to  be  forged;  and  that  they  must  consider 
which  they  would  convict,  if  either  appeared  to  be  guilty. 
The  jury  acquitted  the  woman,  and  found  Palmer  guilty, 
but  judgment  was  respited,  in  order  that  the  opinion  of  the 
Judges  might  be  taken  upon  the  question,  whether  the  evi- 
dence given  would  support  the  conviction.  Their  opinion 
was  afterwards  delivered  by  Rooke,  J.  who  first  stated  with 
respect  to  one  of  the  counts  in  the  indictment  which  charged 
the  prisoners  with  uttering  and  publishing  the  note  as  true, 
knowing  it  to  be  forged,  that  it  seemed  to  be  the  general 
opinion  of  the  Judges,  that  if  the  woman  had  not  known  the 
note  to  be  forged,  Palmer  might  have  been  rightly  convicted 
on  that  count ;  according  to  the  doctrine,  that  where  an  in- 
nocent person  is  employed  for  a  criminal  purpose,  the  em- 
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ployer  must  be  answerable  :  (h)  but  as  it  appeared  that  she 
knew  the  note  to  be  forged,  the  Judges  had  formed  no  opi- 
nion upon  the  evidence  as  applying  to  that  count,  thinking 
it  sufficient  to  consider  the  case  upon  the  count  which 
charged  the  prisoners  with  disposing  of  and  putting  away 
the  note  in  question.  He  then  proceeded  to  state,  that  upon 
the  point  whether  the  facts  amounted  to  a  disposing  of,  or 
putting  away,  within  the  meaning  of  the  15  Geo.  II.  c.  13. 
s.  11.,  there  had  been  a  considerable  difference  of  opinion 
amongst  the  Judges.  That  some  of  them  had  holden,  that 
this  was  not  an  offence  within  the  statute ;  because  till  the 
woman  had  uttered  the  note  it  ought  to  be  considered  as  in 
the  possession  of  the  man ;  and  when  she  did  utter  it,  the 
man  was  only  an  accessory  before  the  fact,  and  should  have 
been  so  indicted.  But  that  the  majority  of  the  Judges  were 
of  opinion  that  the  conviction  was  right.  And  as  to  the 
constructive  possession,  he  observed,  that  it  is  by  fiction  of 
law  only,  that  when  the  actual  possession  is  in  one  person, 
the  constructive  possession  shall  be  considered  in  another* 
and  that  these  fictions  are  adopted  for  the  sake  of  promoting 
justice,  but  ought  not  to  be  adopted  when  they  tend  to  de- 
feat that  purpose.  (/) 

In  a  more  recent  case  upon  the  statute  45  Geo.  III.  c.  89.  Holden'scase, 
s.  2.  (k)  an  objection  was  taken  to  the  indictment,  that  it  did  mentfc>rdis- 

not  point  out  the  name  of  the  person  to  whom  the  forged  posing  of,  and 

.  putting  awiiv, 
note  was  disposed:  but,  upon  argument  in  the  Exchequer  forged  bank- 
Chamber   before  the  twelve  Judges,  Lord  Ellenborough,  "otes-knmy- 

°  a  ing,  &c.  it  is 

C.  J.  observed,  that  the  indictment  contained  every  word  not  necessary 

which  the  statute  uses  for  constituting  the  offence ;  and  that  J^,,™^ 

the  statute  did  not  contain  the  words  "  to  any  person  or  per-  notes  were  so 

"  sons;"  but  to  put  off  with  intent  to  defraud  the  governor  p 
and  company  of  the  Bank  of  England  ;  and  the  Judges  held 
the  indictment  to  be  sufficient.  (/) 


(h)  Fost.  349.  Ante,  43.  617.  (k)  Ante,  1335. 

(0  Rex  v.  Palmer  and  Hudson,  (/)  Rex  v.  Holden  and  others, 

1804.    1  New  R.  9(3.    2  Leach  978.      cor.  Chumbie,  J.r  Lancaster  Sura. 
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And  this  of-  Another  point  arose  in  the  same  case,  upon  the  evidence; 

completed,       fr°m  which  it  appeared,  that  the   notes  which  the  prison*- 

though  it  ap-    ers  were  charged  with  having  disposed  of  and  put  avvav, 
pear  that  the  .  .  \ 

Qotes  were       were  furnished  by  the  prisoners  in  consequence  ot  an  appli- 

furmshed  by     catjon  made  to  them  bv  agents  employed  for  that  purpose  by 

the  prisoners  J     °  r     -  '      ' 

to  agents  em-   the  Bank,  and   that  they  were  delivered  to  such  agents  as 

Ba  kt     r<H    ^01'ne^   n°tes,  for  the  purpose  of  being  disposed  of  by  them. 

cure  them        The  facts  were,  that  in  consequence  of  a  great  number  of 

soners  and       forged  notes  having  been  circulated  in  the  neighbourhood, 

that  the  notes  fvvo  persons,  named   Shaw  and  Whitehead,  were  employed 

were  dt'l i vor- 

ed  t<>  such        by  the  magistrates,  with  the  approbation  of  the  agents  for 

agents  as  tj)e  £>ank   to  detect  those  who  were  susoected  to  be  the  ut- 

forged  notes,  _  • 

for  the  pur-      terers.     The  prisoners  did  not  pay  the  notes  to  Shaw  and 

pi*  * 

d"snosed  ofhv  "Whitehead  as  genuine;  but  those  persons,  for  the  purpose  of 
them.  detection,  applied  to  the  prisoners,  as  supposed  dealers  in 

forged  bank-notes,  to  purchase  them  ;  and  the  prisoners  ac- 
cordingly procured  them,  and  sold  them  as  forged  notes  ; 
so  that  Shaw  and  Whitehead  were  not  deceived  or  de- 
frauded in  any  of  the  instances,  nor  were  any  of  the  pri- 
soners the  first  movers  in  the  transaction  they  had  with 
them  ;  nor  did  it  appear  by  any  direct  evidence,  that  either 
of  the  prisoners,  when  he  was  first  applied  to,  had  any  of  the 
notes  in  his  actual  possession;  but  they  respectively  pro- 
duced them  at  meetings  which  took  place  subsequent  to  such 
first  application.  Upon  this  evidence,  it  was  objected  on 
behalf  of  the  prisoners,  that  there  was  no  sufficient  disposing 
of  the  notes,  inasmuch  as  the  prisoners  were  solicited  to  com- 


Ass.  1809,  and  argued  before  the 
Judges,  Mich.  T.  1809.  2  Taunt. 
334.  2  Leach  1019.  The  count 
in  question  in  the  indictment 
charged  that  tiie  prisoner  "  on,  &c. 
"  with  force  and  arms  at,  &c.  felo- 
"  niously  did  dispose  of,  and  put 
"  away  a  certain  false,  forged,  and 
"  counterfeit  bank-note,  the  tenor 
"  of  which  was  as  followeth,  (an 
"  exact  copy  set  out.)  with  intent 


"  to  defraud  the  governor  and  com- 
"  pany  of  the  Bank  of  England, 
"  he  (the  prisoner)  at  the  time  of 
"  bis  so  disposing  of  and  putting 
"  away  the  same  forged  and  coun- 
"  terfeil  bank-note,  then  and  there 
"  well  knowing  such  last  men 
"  tioned  note  to  be  forged  and 
"  counterfeited  against  the  form  of 
'w  the  statute,  &c." 
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mit  the  act  proved  against  them  by  the  Bank  themselves,  by 
means  of  their  agents.  The  objection  was  overruled  by  the 
learned  Judge  who  tried  the  prisoners  ;  but  he  thought  pro- 
per to  respite  their  sentence  in  order  that  the  point  might  be 
considered  by  the  twelve  Judges ;  before  whom  it  was  ar- 
gued. No  opinion  was  publicly  delivered,  but  the  prisoners 
were  afterwards  executed  according  to  their  sentence,  (m) 

We  have  seen  that  the  offering,  disposing  of,  receiving,   Evidence  of 
i       •  •  o        ?  ■  /      ffuilty  know- 

or  having  possession  of  forged  bank-notes,  &c.  knowing  the  ied°-e  where 

same  to   be  forged,   are   made  substantive  offences  by  the  the  liar*y  !* 
J     °  J  charged  with 

statutable  enactments,  which  have  been  cited  :  (n)  and  the   uttering,  &c. 

knowledge  of  the  forgery,  or,  as  it  is  commonly  termed,  the   £*&?       -es * 
s  e»     j?       ?  .  &c.  knowing 

guilty  knowledge,  \xi\\  of  course,  in  prosecutions  for  such  the  same  to 
offences,  form  a  most  material  part  of  the  enquiry.     The     e  or*e 
principal  cases  upon  this  subject  are  mentioned  in  a  former 
chapter,  treating  generally  of  the  crime  of  forgery,  (o) 


(m)  Rex  v.  Holden  and  others,  (ra)  Jnte?W>35,  et  sequ. 

ante,  note  (7).  (q)  Ante,  Ch?ip.  xxvii.  p.  1513 


I* 


-     . 
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CHAPTER  THE  THIRTY- FIRST. 


Of  Forging  the  Securities  of  other  Public  Companies. 


Forjrinjj  the 
seal,  bond,&c. 
of  the  So  a  Hi 
Sea  Company  i 
or  demanding 
payment  on  a 
forged  bond, 
&c.     9  Ann. 
c.  21.  s.  57. 


JL  HE  statute  9  Ann.  c.  21.  s.  57.  relates  to  forgeries  upon 
the  South  Sea  Company,  and  enacts,  "  That  if  any  person 
or  persons  shall  forge  or  counterfeit  the  common  seal  of 
the  said  company,  or  shall  forge,  counterfeit,  or  alter  any 
bond  or  obligation  under  the  common  seal  of  the  said 
company ;  or  shall  offer  to  dispose  of  or  pay  away  any 
such  forged,  counterfeited  or  altered  bond,  (knowing  the 
same  to  be  such)  or  shall  demand  the  money  therein  con- 
tained or  pretended  to  be  due  thereon,  or  any  part  there- 
of, of  the  said  company,  or  any  of  their  officers,  (knowing 
such  bond  or  obligation  to  be  forged,  counterfeited,  or 
altered,)  with  intent  to  defraud  the  said  company  or  their 
'"'•  successors,  or  any  other  person  or  persons  whatsoever," 
every  such  offender  shall  be  guilty  of  felony,  without  be- 
nefit of  clergy.  And  the  6  Geo.  I.  c.  4.  s.  b6.  contains 
similar  provisions. 


Forging  re-  The  statute  6  Geo.  1.  c.  11.  s.  50.  recites  that  the  South 

rants  ofthe      ^ea  Company  might  issue  out  receipts  under  the  hand  or 
South  Sen  hands  of  one   or  more  of  their  officers,  from  time  to  time, 

Com  puny.  .  ,  .         ,  .  , 

GGeo.  iTc.ll.  llPon  or  lor  subscriptions  to  be  taken  by  the  said  company 
for  increasing  their  capital,  pursuant  to  the  6  Geo.  I.  c.  4., 
and  might  also  issue  out  warrants  under  the  hand  or  hands 
of  one  or  more  of  their  officers,  for  the  dividend  from  time 
to  time  to  be  made  to  the  proprietors  ofthe  stock  of  the  said 
company  ;  and  then  enacts,  "  That  if  any  person  or  per- 
"  sons  shall  forge,  counterfeit  or  alter  any  such  receipt  or 
"  receipts,  warrant  or  warrants,  or  any  indorsement  or  writ- 
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"  ing,  indorsements  or  writings  thereupon  or  therein,  or 
"  shall  tender  any  such  forged,  counterfeited  or  altered  re- 
"  ceipt  or  receipts,  warrant  or  warrants,  or  any  such  receipt 
"  or  receipts,  warrant  or  warrants,  with  such  counterfeit  in- 
"  dorsement  or  writing  thereon  or  therein,  knowing  the 
"  same  to  be  so  forged,  counterfeited  or  altered,  to  the  said 
"  company,  or  any  of  their  officers,  or  shall  offer  to  alienate 
u  or  dispose  of  the  same,  knowing  the  same  to  be  forged, 
"  counterfeited,  or  altered,  and  with  intent  to  defraud  the 
11  said  company,  or  any  other  person  or  persons,  bodies  po- 
"  litic  or  corporate,"  every  such  person  so  offending  shall 
be  adjudged  a  felon,  without  benefit  of  clergy. 

The  statute   12  Geo.  I.  c.  3L2.  s.  9.  relates  to   the  East  Forging  &c. 

India  as  well  as  the  South  Sea  company;  and  enacts,  u  That  t-ie  Eastlndia 

"  if  any  person  or  persons  shall  forge  or  counterfeit  or  pro-  Company,  or 

"  cure  to  be  forged  or  counterfeited  or  willingly  act  or  assist  Company. 

"in   the  forg-insr  or  counterfeiting  any   boud  or  obligation   12  Geo.  I.  c. 

&     °  •      i  o  32.  s.  9. 

"  under  the  common  seal   of  the   united  company  of  mer- 

"  chants  of  England  trading  to  the  East  Indies,  or  any  in- 

"  dorsement  or  assignment  thereon,  or  on  any  bond  or  obli- 

"  gation  under  the  common  seal  of  the  Governor  and  Com- 

"  pany  of  merchants  of  Great  Britain  trading  to  the  South 

"  Seas  and  other  parts  of  America,  and  for  encouraging  the 

"fishery;  or  shall   utter   or  publish  any  such,  knowing  the 

"  same  to  be  forged  or  counterfeited,  with  intention  to  de- 

"  fraud  any  person  (a)  whatsoever  ;"  every  such  person  so 

offending   shall   be   guilty    of   felony,   without    benefit    of 

clergy. 

Especial   provisions  have  also  been  made  respecting  for-  Forgeries  up- 

geries  affecting  some  of  the  Insurance  companies ;  (Jb)  the  £n  Insur.ance 
°  °  r  '  v  '  Companies, 

&c. 

(a)  It  is  observed  in  2  East.  P.  C.  eluded  in  the  general  acts  of  the 

c.  19.  s.   14.  p.  886.  note  (a),  that  2  Geo.  II.   c.  25.  and  31  Geo.  II. 

the  word  person  does  not  seem  an  c.  22.  s.  78.    But  see  ante,  1 195. 
appropriate  term,  as  applied  to  the  (b)  By  6  Geo.  I.  c.  18.  s.  13.  as  to 

subject  matter;   namely,  a  corpo-  forging  the  securities  of  the  Lon- 

rEtion  :    but    that    this  seems   in-  don  and  Royal  Exchunge  assurance 

5f  g 
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English  Linen  Company,  (e)  the  British  Society  for  extend- 
ing the  Fisheries,  &c.  (d)  and  the  Governor  and  Company 
of  the  British  cast  Plate  Glass  Manufactory,  (e)  And  the 
statute-books  probably  contain  provisions  of  a  similar  kind 
relating  to  other  public  companies,  not  requiring  particular 
notice  in  this  work  ;  and  which  indeed  may  be  considered  as 
having  been  rendered  of  less  importance  by  the  general  sta- 
tutes applying  to  forgeries  committed  with  the  intention  of 
defrauding  any  corporation  whatsoever.  (jT) 

companies;  and  by  39  Geo.  III.  c.  (d)  26  Geo.  III.  c  106.  s.  26. 

83.  s.  22.  (public,  local,  and  per-  (e)  13  Geo.  III.  c.  38.  s.  28.  re- 

sonal  act,)  as  to  forging  those  of  vived  by  38  Geo.  III.  c.  17.  s.  23. 

the  Globe  insurance  company.  (public,  local,  and  personal  act.) 
(c)  4  Geo.  III.  c,  37.  s.  15.  (/)  Post,  chap,  xxxiv. 
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CHAPTER  THE  THIRTY-SECOND. 


Of  Forging  and  Transposing  Stamps. 


JL  HE   various  statutes  by  which  stamps,  marks,  &c.  have  transpoli"^ 

been  required  to  be  affixed  to  written  instruments,  plate,  or  &c  of  stamps, 

other  articles,  in  order  to  denote  the  payment  of  the  duties  ms^e  c^i^i 

imposed  thereon  by  the  legislature,  have  made  the  forging  offences,  by 
...  .  *  '  ..  n  various  sta- 

or  counterfeiting  such  stamps,  marks,  &c.  offences  of  a  very  tutes. 

high  degree  ;  and,  in  general,  punishable  with  death.  And 
in  some  of  the  statutes  are  included  the  offences  of  trans- 
posing stamps,  and  knowingly  uttering  and  selling  articles 
with  the  impression  of  a  forged  or  counterfeited  stamp,  &c. 
upon  them  ;  and  the  privately  or  secretly  using  any  genuine 
stamps,  &c.  for  the  purpose  of  defrauding  the  crown.  The 
recent  statute,  52  Geo.  III.   c.  143.  embraces  offences  of  52  Ge0,  Iir* 

.  ,  .  c.  143.  s.  1. 

this  description  ;  having  first  enacted,  in  the  following  words,  enacts,  that 

"  That,  in  all  cases  where  anv  act  to  be  done  or  committed  "ffeil(res  ln 

'  -  breach  ot,  or 

"  in  breach  of  or  in  resistance  to  any  part  of  the  laws  for  col-  in  resistance 
"  lecting  his  majesty's  revenue  in  Great  Britain,  would  by  nuelamThall 
"  the  laws  now  in  force  subject  the  offender  to  suffer  death,  be  felonies 
"  as  guilty  of  felony,  without  benefit  of  clergy,  by  virtue  of  cler^  unless 
"  the  said  laws,  or  any  of  them,  such  act,  so  to  be  done  or  aeclarea  io 
"  committed,  shall  be  deemed  and  taken  to  be  felony  with  without  be- 
"  benefit  of  clergy,  and  punishable  only  as  such,  unless  the  pefitof  clergy 
(i  same  shall  also  be  declared  to  be  felony  without  benefit  of 
"  clergy  by  this  act." 

This  statute  then  enacts,  "  That  if  any  person  shall  forge,  52  Geo-  ni- 
"  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter-  Forging,  &c. 

"  feited,  any  mark,  stamp,  die  or  plate,  which  in  pursuance  "nark8>8tajnP«i 

'        J  .  &c.  used  by 

"  ot  any  act  or  acts  of  parliament  shall  have  been  provided,  the  coi umj* 

"  made  or  used  by  or  under  the  direction  of  the  commis-  s.10"ers  ot  ,!l^ 

J  duties  on  vtl- 

"  sioners  appointed  to  manage  the  duties  on  stamped  vellum,  luni,  paper, 
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&(   I  i  d  not-  c  parclimont  and  paper,  or  by  or  under  the  direction  of  any 

ingthcduties,       '  .         . 

or  tor  de  i  i     "  other    person  or  persons  legally  authorised  in  that  behalf, 

p"j=  ('f  "  for  expressing  or  denoting  any  duty  or  duties,  or  any  part 

j    "  thereof,  which  shall  be  under  the  care  and  management  of 

j,',.'1,  "the  said  commissioners  or  for  denoting  or  testifying  the 

8  «•  "'  "payment  of  any  such  duty  or  duties,  or  any  part  thereof, 

semblance  <A  „       .         .  .      .  ,  ,       ,  '       .  , 

such  marks  or  'or  denoting  any  device  appointed  by  the  said  commis- 

amps,  &c.  «  sioners  for  the  Ace  of  Spades,  to  be  u-ed  with  au>  play- 
upon   Yelliim,  *  .    r     j 
paper,  cud,  "  ing  cards ;  or  shall  forge  or  counterfeit,  or  cause  or  pro- 
of?, gold  u  C(]re  fQ  |)e  for«rCC[  or  counterfeited,  the  impression,  or  any 

&c. ;  or  utter-  "  resemblance  of  the  impression,   of  any  such  mark,  stamp, 
in£,  &c.  with    ,,  j.  ,    .  c  .,  ,,  ,  . 

foro-ed  marks        ine  or  P,a<e  as  atoresaid,   upon   any  vellum,  parchment, 

«!v  cor  secretly   «  paper,  card,  ivory,  gold  or  silver  plate,  or  other  material, 
using  them ;,,,,,  ,  ,  , 

made  iclony         or  shall  stamp  or  mark,  or  cause  or  procure  to  be  stamped 

*j,tnout  "  or  marked,  any  vellum,  parchment,  paper,  card,   ivory, 

"  gold  or  silver  plate,  or  other  material,  with  any  such  forged 

"  or  counterfeited   mark,  stamp,  die  or  plate  as  aforesaid, 

"  with  intent  to  defraud  his  majesty,  his  heirs,  &c.  of  any  of 

"  the  duties,  or  any  part  of  the  duties  under  the  care  and 

"  management  of  the  said  commissioners  ;  or  if  any  person 

"  shall  utter  or  sell,   or  expose  to  sale  any  vellum,  parch- 

"  ment,  paper,  card,  ivory,  gold  or   silver  plate,  or  other 

"  material,  having  thereupon   the  impression    of  any   such 

"  forged  or  counterfeited  mark,  stamp,  die  or  plate,  or  any 

"  such   forged   or   counterfeited    impression    as    aforesaid, 

'  knowing  the  same  respectively  to  be  forged  or  counter- 

*  feited  ;  or  if  any  person  shall  privately  or  secretly  use 
"  any  such  mark,  stamp,  die  or  plate,  which  shall  have  been 

'  so  provided,  made  or  used,  by  or  under  such  direction  as 
"  aforesaid,  with  intent  to  defraud  his  majesty,  his  heirs,  &c. 
"  of  any  of  the  duties,  or  any  part  of  the  duties  under  the 

'  care  and  management  of  the  said  commissioners  ;  every 
"  person  so  offending,  shall  be  adjudged  guilty  of  felony, 
"  without  benefit  of  clergy." 


52  Geo.  III.  The  eighth  section  of  this  statute  enacts,  "  That  if  any 

Transpo'sine     "  Person  sha"  transpose  or  remove,  or  cause  or  procure  to 

one  '  be  transposed  or  removed,  from  one  piece  of  wrought 
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"  plate  of  gold  or  silver  to  another,  or  to  any  vessel  or  ware  of  I"cre  °* 

a  v  i  •  i        •  i  i  wrought  plate 

"  base  metal,  any  impression  made  with  any  mark,  stamp  or  to  mother,  or 

"  die,  provided,  made  or  used  by  or  under  the  direction  of  to  "ase  l,lctab 

...  .      :ill.V  mark, 

"  the  said  commissioners  of  stamps,  or  by  or  under  the  di-  stamp,  &c. ; 

"  rection  of  any  other  person  or  persons  legally  authorised   basemetaf 

"  in  that  behalf,  for  denoting  any  duty  or  duties,  or  the  pay-  with  forged 

"  ment  of  any  duty  or  duties,  granted  to  his  majesty  on  gold  &c  ,.'or  ^"jf' 

11  or  silver  plate  ;  or  shall  stamp  or  mark,  or  cause  or  pro-  \nS  or  export- 
n  i  i  ii  i  n\         1US  wrought 

"  cure  to  be  stamped  or  marked,  any  vessel  or  ware  ot  base  plate  or  base 

"  metal  with  any  mark  stamp  or  die,  which  shall  have  been   mela'<  Wlth 

J  ....  forged   mark, 

"  forged  or  counterfeited  in  imitation  of,  or  to  resemble  any  stamp,  &c. ; 

"  mark,  stamp  or  die  so  provided,  made  or  used  as  aforesaid  ;   ma^^-m 

"  or  shall  sell,  exchange  or  expose  to  sale,  or  export  out  of  &c;  know- 

"  Great  Britain,  any  wrought  plate  of  gold  or  silver,  or  wflfully'har- 

"  any  vessel  or  ware  of  base  metal,  having  thereupon  the  mS  possession 

.  n  ^  •  °*  any  forged 

"  impression  of  any   forged  or  counterfeited   mark,  stamp  mark",  stamp, 

"or  die,   for   denoting   any   such   duty    or   duties,  or  the  *?■'  ma4e, 

telony  with- 

"  payment  of  any   such   duty  or  duties,  or  any  forged  or  out  clergy. 

"  counterfeited  impression  of  any  mark,  stamp  or  die,  so 

"  provided,  made  or  used  as  aforesaid,  or  any  impression  of 

"  any  such  mark,  stamp  or  die,  which  shall  have  been  trans- 

11  posed  or  removed  from  any  other  piece  of  plate  as  afore- 

"  said,  knowing  the  same  respectively  to  be  forged  or  coun- 

"  terfeited,  or  transposed  or  removed  as  aforesaid  ;  or  shall 

"  wilfully  and  without   lawful  excuse    (the  proof  whereof 

"  shall  lie  on  the  person  accused)  have  or  be  possessed  of 

"  any  such  forged  or  counterfeited  mark,  stamp  or  die,  for 

"  denoting  any  such  duty  or  duties,  or  the  payment  there- 

"  of;"  every  person  so  offending  shall  be  adjudged  guilty 

of  felony,  without  benefit  of  clergy. 

By  the  ninth  section  it   is   enacted,  "that  if  any  person   52  Geo.  Ill  c. 

"  (not  beimr  lawfully  appointed  or  authorized  so  to  do)  shall   if3:.8'  9- 

v  s>  J     rr  .Making  or 

"  make,  or  cause,  or  procure  to  be  made,  or  shall  knowingly   having  in 
"  aid  or  assist  in  the  making,  or,  without  being  so  appointed  frameS8&c.for 

"  or  authorized  as  aforesaid,  shall  knowingly  have  in  his,  paper,  &c.  or 

•  •  ...       ,  i      p  i  making  pa- 

"  her  or  their  custody  or  possession,  without  lawtul  excuse  })(.r  lVc  ^th 

"  (the  proof  whereof  shall  lie  on  the  person  accused),  any  the  words, 
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"Excise Of-     "frame,  mould,  or  instrument,  for  the  making  of  paper, 
in  the  sub-  °     u  with  the  ;  words  Excise  Office'  visible  in  the  substance  of 

stance;  or  en-  a  suc|,  paper  Gr  shall  make  or  cause,  or  procure  to  be  made, 
graying,  mak-  117  ,  ,  •  •      , 

ing,  &c.  any      "  or  knowingly  aid  or  assist  in  the  making  any  paper,  in  the 

marks, stamp,  «  SUDStance  of  which    the    words  <  Excise  Office'  shall  be 
fix.  in  imita- 
tion of  tin        "  visible  ;  or  if  any  person  (except  as  before  excepted)  shall 

&c!  used  by*'    "  DY  an>'  art>  mystery  or  contrivance,  cause  or  procure  the 

thecommis-     "  said  words  '  Excise  Office '  to  appear  visible  in  the  sub- 

sioners  of  Ex-  , 

rise  for  paper       stance  of  any  paper  whatever;  or  11  any  person  (not  be- 

used  lor  per-     it  j„„.  g0  appointed  or  authorized  as  aforesaid)  shall  engrave, 

nuts,  made  sir  »  ? 

fclonv  with-  "  cast,  cut,  or  make,  or  shall  cause  or  procure  to  be  en- 
ou  c  cr°)'  "  graven,  cast,  cut,  or  made,  any  mark,  stamp,  or  device,  in 
"  imitation  of  or  to  resemble  any  mark,  stamp,  or  device, 
"  made  or  used  by  the  direction  of  the  commissioners  of  ex- 
"  cise  in  England  or  Scotland,  or  the  major  part  of  them 
ii  respectively,  for  the  purpose  of  printing,  stamping,  or 
"  marking  of  any  paper  to  be  used  as  or  for  a  permit  or  per- 
M  mits  to  accompany  any  exciseable  commodity  or  commo- 
"  dities  removing  or  removed  from  one  part  of  Great  liri- 
<c  tain  to  any  other  part  thereof,  in  pursuance  of  the  direc- 
"  tions  of  any  of  the  several  statutes  requiring  such  permit," 
every  person  so  offending  shall  be  adjudged  guilty  of  felony 
without  benefit  of  clergy. 

00 Geo.  III.  c.       The  ]atc  gt         act  55 Geo.  III.  c.  184.  s.7.  includes  the 

184.  s.  7.   111-  m  ' 

eludes  the       cutting   or   getting  off  the    impression   of  any  stamp   from 

settinf  offtbe  PaPe,'»  &c-  w'tn  intent  to  use  the  same  upon  any  other  paper, 
impression  of  &c.  chargeable  with  the  duties  thereby  granted;  and  makes 
from  paper,  tn's  a^so  a  caP»tal  offence.  This  section  (without  referring 
&c.  with  in-      to  the  former  general  act  of  the  52  Geo.  III.  c.  143.)  enacts 

tint  to  iisl-  ,  .  , 

the  name  upon  that  it  any  person  shall  forge  or  counterfeit,  or  cause  or 
any  other        «  procure  to  be  forged  or  counterfeited,  any  stamp  or   die, 

paper.    SC.  '  °  '  J  r  ' 

chargeable  or  any  part  of  any  stamp  or  die,   which  shall  have  been 

ties   ami  "  ProvidedJ  macie  or  used,  in   pursuance  of  this  act,  or  in 

makes  sack  "  pursuance  of  any  former  act  or  acts,  relating  to  any  stamp 

ting  of;  lc.  "  duty  or  duties,  or  shall  forge,  counterfeit  or  resemble,  or 

felony  with-  "  cause  or  procure  to  be  forged,  counterfeited  or  resembled 
out  clcr,rv. 

"  the  impression  or  any  part  of  the  impression  of  any  such 
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"  stamp  or  die  as  aforesaid,  upon  any  vellum,  parchment  or 

"  paper,  or  shall  stamp  or  mark,  or  cause  or  procure  to  be 

"  stamped  or  marked,  any  vellum,  parchment  or  paper,  with 

"  any  such  forged  or  counterfeited  stamp  or  die,  or  part 

"  of  any  stamp  or  die  as  aforesaid,  with  intent  to  defraud 

"  his  majesty,  his  heirs,  &c.  of  any  of  the  duties  hereby 

"  granted,  or  any  part  thereof;  or  if  any  person  shall  utter 

"  or  sell  or  expose  to  sale  any  vellum,  parchment,  or  paper, 

"  having  thereupon  the  impression  of  any  such  forged  or 

"  counterfeited  stamp  or  die,  or  part  of  any  stamp  or  die,  or 

"  any  such  forged,  counterfeited  or  resembled  impression,  or 

"  part  of  impression   as  aforesaid,   knowing  the  same  re- 

"  spectively  to  be  forged,  counterfeited  or  resembled;  or  if 

"  any  person  shall  privately  and  secretly  use  any  stamp  or 

"  die  which  shall  have  been  so  provided,  made  or  used  as 

"  aforesaid,  with  intent  to  defraud  his  majesty,  his  heirs,  &c. 

"  of  any  of  the  said  duties,  or  any  part  thereof;  or  if  any 

"  person  shall  fraudulently  cut,  tear,  or  get  off,  or  cause  or 

"  procure  to  be  cut,  torn  or  got  off,  the  impression  of  any 

"  stamp  or  die  which  shall  have  been  provided,  made  or 

"  used  in  pursuance  of  this  or  any  former  act,  for  expressing 

"  or  denoting  any  duty  or  duties  under  the  care  and  manage- 

"  tnent  of  the  commissioners  of  stamps,  or  any  part  of  such 

"  duty  or  duties,  from  any  vellum,    parchment,  or  paper, 

'•  whatsoever,  with  intent  to  use  the  same  for  or  upon  any 

"  other  vellum,  parchment,   or  paper,  or  any  instrument  or 

"  writing,  charged   or  chargeable  with  any  of  the  duties 

"  hereby  granted;  then  and  in  every  such  case  every  person 

"  so  offending,   and   every  person  knowingly  and  wilfully 

"  aiding,  abetting,  or  assisting  any  person  or  persons  in  com- 

"  mitting  any  such  offence  as  aforesaid,"  shall  be  adjudged 

"  guilty  of  felony  without  benefit  of  clergy."     The  eighth  g  „   powers 

section  enacts  that  all  the  powers,  &c.  pains  and  penalties  of  former  acts 

contained  in  and  imposed  by  the  several  acts  relating  to  the 

duties  by  this  act  repealed,  and  the  several  acts  relating  to 

any  prior  duties  of  the  same  kind  or  description,  shall  be  of 

full  force  and  effect  with  respect  to  the  duties  by  this  act 

granted,  as  far  as  the  same  shall  be  applicable,  &c. 
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55  Geo.  III.  c. 
I-,.  grants 
q<  u  duties 
<>r,  ml-. ertise 
ments,  alina- 
uacks,  news- 
papers, plate, 
coaches,  ivc. 


S.  6.  enacts 
that  persons 
forging,  &c. 
aiiN  plate, 
stamp,    or 
die,  used  to 
denote  the 
duties  on  al- 
manacks,  tVr. 
or  forging  the 
impression 
thereof,  or 
stamping  any 
paper  «ith 
such  forged 
plate,  stamp, 
or  die,  or  ut- 
tering Mich 
paper,  know- 
ing, &c.  or 
secretly  lining 
anj  plate, 
stamp,  <,r  die, 
ami  their  aid- 
ers, &c.  shall 
be  guilty  of 
felon?  with- 
out clerg). 
• 


The  statute  55  Geo.  III.  c.  185.  entitled  "  an  act  for  re- 
"  pealing  the  stamp  office  duties  on  advertisements,  alma- 
':  uacks,  newspapers,  gold  and  silver  plate,  stage  coaches, 
"  and  licences  for  keeping  stage  coaches,  now  payable  in 
"  Great  Britain;  and  for  granting  new  duties  in  lieu  there- 
"  of,"  declares  that  the  duties  thereby  granted  shall  be  under 
the  care  and  management  of  the  commissioners  of  stamps 
in  Great  Britain,  and  requires  the  commissioners  to  provide 
and  use  proper  and  sufficient  plates,  stamps,  or  dies,  for  de- 
noting the  duties  thereby  granted :  (a)  and  enacts  that  the 
powers,  &c.  pains  and  penalties  contained  in  and  imposed 
by  the  acts  relating  to  the  duties  by  this  act  repealed,  and 
to  any  prior  duties  of  the  same  kind  or  description,  shall  be 
of  full  force  and  effect,  with  respect  to  the  duties  by  this  act 
granted  as  far  as  the  same  shall  be  applicable,  Sec. "(6) 
The  sixth  section  then  enacts,  "  that  if  any  person  shall 
"  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or 
"  counterfeited,  any  plate,  stamp,  or  die,  or  any  part  of  any 
li  plate,  stamp,  or  die,  which  shall  have  been  provided, 
"  made  or  used,  in  pursuance  of  this  or  any  former  act,  for 
"  expressing  and  denoting  any  of  the  duties  granted  by  this 
"  or  any  former  act,  on  almanacks,  newspapers,  and  licences 
"  to  keep  stage-coaches ;  or  shall  forge,  counterfeit,  or  re- 
"  semble,  or  cause  or  procure  to  be  forged,  counterfeited,  or 
"  resembled,  the  impression,  or  any  part  of  the  impression 
"  of  any  such  plate,  stamp,  or  die,  upon  any  paper  whatso- 
"  ever,  or  shall  stamp  or  mark,  or  cause  or  procure  to  be 
"  stamped  or  marked  any  paper  whatsoever,  with  any  such 
"  forged  or  counterfeited  plate,  stamp,  or  die,  as  aforesaid, 
"  with  intent  to  defraud  his  majesty,  his  heirs,  &c.  of  any  of 
"  the  duties  hereby  granted  on  almanacks,  newspapers,  and 
';  licences  to  keep  stage-coaches,  or  any  part  thereof;  or  if 
"  any  person  shall  utter,  or  sell,  or  expose  to  sale  any  paper, 
"  having  thereupon  the  impression  of  any  such  forged  or 
"  counterfeited  plate,  stamp,  or  die,  or  part  of  any  plate 
"  stamp,  or  die,  or  any  such  forged,  counterfeited,  or  re- 
"  senibled  impression,  or  part  of  impression  as  aforesaid, 

(a)  S.  3.  (ft)  S.4. 
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"  knowing  the  same  respectively  to  be  forged,  counterfeited, 
"  or  resembled;  or  if  any  person  shall  privately  and  secretly 
"  use  any  plate,  stamp,  or  die,  which  shall  have  been  so  pro- 
'  vided,  made  or  used  as  aforesaid,  with  intent  to  defraud 
"  his  majesty,  his  heirs,  &c.  then  every  person  so  offending, 
•  did  every  person  knowingly  and  wilfully  aiding  abetting 
"  or  assisting  any  person  or  persons  in  committing  any  such 
"  offence  as  aforesaid,"  shall  be  adjudged  guilty  of  felony 
without  benefit  of  clergy. 

The  seventh  section  further  enacts,  "  that  if  any  person  55  Geo.  III.  c. 

"  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  l^^f^y 

"  or  counterfeited  any  mark,  stamp  or  die,  which  shall  have  ing,  &c.  any 

"  been  provided,  made  or  used  in  pursuance  of  this  or  any  ordieused^' 

"  former  act,  relating  to  any  duties  on  gold  or  silver  plate  for  plate,  or 

fbr°riti<'"  &c 
"  made  or  wrought  in  Great  Britain,  for  the  purpose  of  theirop'res-' 

"  marking  or  stamping  anv  such  sold  or  silver  plate,  in  the  s'on  of  such 

...  .     ii  p  mark,&c.  up- 

'*  manner  directed  by  any  such  act,  or  shall  torge  counter-  ou  plate,  or 

"  feit  or  resemble,  or  cause  or  procure  to  be  forged,  coun-  stamP»ng 

r  °      7  plate  or  base 

"  terfeited  or  resembled,  the  impression  of  any  such  mark,  metal  with  a 

••  stamp  or  die,  upon   any  such  gold  or  silver  plate,  with  in-    °ilmv  ™*d- 

"  tent  to  defraud  his  majesty  his  heirs,  &c.  or  if  any  person  ortranspos- 

"  shall  mark  or  stamp  or  cause  or  procure  to  be  marked  or  piece  of  p^afe 

-stamped,  any  such  gold  or  silver  plate,  or  any  vessel  or  to  another,  or 

■•  ware  of  base  metal,  with  any  such  forged  or  counterfeited  any  impres- 

■•  mark,  stamp  or  die  as  aforesaid,  or  shall  transpose  or  re-  Sl0n  °f  a 

r  .  mark,  stamp, 

"move,  or  cause  or  procure  to  be  transposed  or  removed,  or  die,  or  sell- 

"  from  one  piece  of  gold  or  silver  plate  to  another,  or  to  any  ™*-°\  e*VOTl 

';  vessel  or  ware  of  base  metal,  any  impression  made  with  hase  metal, 

u  any  mark,  stamp  or  die,  which  shall  have  been  provided,  trausp^il  °T 

"  made  or  used  in  pursuance  of  this  or  any  former  act,  for  naark.&c.  or 

"  the  purpose  of  marking  or  stamping  of  any  such  gold  or  s;on  0°f  foro-ed 

"  silver  plate  as  aforesaid  ;  or  if  any   person  shall  sell,  ex-  mark,  &c.  or 

r  secretly  using 

change  or  expose  to  sale,  or  export  out  of  Great  Britain,  anymark,&c. 

"  any  such  gold  or  silver  plate  or  anv  vessel  or  ware  of  base  *°  Degullty<» 
.  •  felony  with- 

"  metal,  having  thereupon  the  impression  of  any  such  forged  out  clergy. 
"  or  counterfeited  mark,  stamp  or  die  as  aforesaid,  or  any 
"  forged,  counterfeited  or  resembled  impression  of  any  mark, 
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"  stamp  or  die,  so  provided,  made  or  used  as  aforesaid,  or 
"  any  impression  of  any  sucli  mark,  stamp  or  die,  which  shall 
"  have  been  transposed  or  removed  from  any  other  piece 
"  of  plate  as  aforesaid,  knowing  the  same  respectively  to  be 
"  forged  or  counterfeited,  or  transposed  or  removed  as  afore- 
"  said  ;  or  if  any  person  shall  wilfully  and  without  lawful 
"  excuse  (the  proof  whereof  shall  lie  on  the  person  accused) 
"  have  or  be  possessed  of  any  such  forged  or  counterfeited 
"  mark,  stamp  or  die,  as  aforesaid,  or  shall  privately  and 
"  secretly  use  any  mark,  stamp  or  die,  so  provided  made  or 
"  used  as  aforesaid,  with  intent  to  defraud  his  majesty,  &c." 
every  person  so  offending,  and  every  person  knowingly  and 
wilfully  aiding,  abetting  or  assisting  any  person  or  persons 
committing  any  such  offence  as  aforesaid,  shall  be  adjudged 
guilty  of  felony  without  benefit  of  clergy. 

56  Geo.  III.  c.  The  late  Irish  stamp  act  56  Geo.  III.  c.  56.  s.  37.  enacts 
(Irish  act.)        "  that  if  any  person  in  any  part  of  the  United  Kingdom  of 

Forging  any      «  Great  Britain  and  Ireland,  or  of  any  of  the  dominions  thereto 

i\  pe,  die,  cTc 

of  the  stamp     "  belonging,  shall  counterfeit  or  forge,  or  cause  or  procure  to 

office  in  Ijnb-  «  ^e  counterfeited  or  forged,  any  type,  die,  mark  or  stamp,  to 
hn,  or  having  n  J    J"  '       '  r 

posses-ion  of   "  resemble  or  represent,  orbe  mistaken  for  any  type,die,  mark 

types  die's        "  or  s*amP  at  anY  tinie  heretofore  kept  or  used,  or  hereafter  to 

&c.  or  mark-    "  be  kept  or  used  at  the  stamp  office  in  Dublin,  for  denoting 

inganj  paper,   ,,,,,.  ,  .  ,,  , 

&c.  with  any        the  charging  or  marking  on  vellum,  parchment  or  paper,  or 

counter*  i  ti  0(()er  matter  directed  to  be  stamped,  any  of  the  stamp  du- 
device,  mark,  ,  r  v  \, 

or  using      "  ties  payable  under  or  by  virtue  of  any  act  or  acts  which 

"  has   been  or  shall   be  at  any  time  in   force  in  Ireland, 
baving  in  pos-  J  ' 

in  villi      "  although  such  act  or  acts  may  not  be  in  force,  or  such 
any  paper  &c.  "  *yPe?  die,  mar^  or  stamp  may  not  be  kept  or   used  at  the 

tsi,),  eounter-  "  said  stamp  office  at  the  time  of  such  forging  or  counter- 
foil deviee,       ,,  „  .  ,  ,  , 
mark,  &c             feiting  ;  or  if  any  person  or  persons  (save  and  except  sucn 

and  ..Lso  the  <,.  person  or  persons  as  shall  be  lawfully  entitled  and  autho- 
frainlulent  r  I  o  • 

using  of  any     "  rized  to  have  and  to  use  the  same  for  the  purpose  of  stamping 

mark?  &  b  "  ve^um  parchment  or  paper,  or  other  matter  directed  to  be 
any  officer  ot  "  stamped  by  or  under  the  authority  of  the  said  commis- 
sion, rs  «»f  "  sioners  of  stamps  for  the  time  being,)  shall  have  in  his, 
itamps,  or  the  «  her  or  their  possession,  any  type,  die  or  mark  or  stamp 

2. 
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"  made  to  resemble  or  represent,  or  be  mistaken   for  any  havingposses- 
"  type,  die,  mark  or  stamp,  heretofore  kept    or  used,  or  pane"  &"y 

u  hereafter  to  be  kept  or  used  at  the  said  stamp  office,  for  de-  fraudulently 
,,.,,.  ,  .  ,,  stamped, 

"  noting  the  charging  or  marking  on  vellum,  parchment  or  pa-  „uuie  felony, 

"  per,  or  other  matter  directed  to  be  stamped,  any  of  the  said  lH,ills!l  ,l'1(1  by 

r  .  -  transporta- 

"  stamp  duties  so  payable  as  aforesaid,   although  such  type,  tion  tor  life. 

"  die,  mark  or  stamp,  shall  not  be  then  kept  or  used  at  the 

"  said  stamp  office,  or  the  duty  denoted   thereby  shall  not 

"  be  then  payable  in  Ireland ;  or  if  any  person  or  persons 

a  shall  mark  or  impress  or  cause  or  procure  to  be  marked 

c'  or  impressed  on  any  vellum,  parchment  or  paper,  or  other 

<c  matter  which  heretofore  was  or  hereafter  shall  be  directed 

"  to  be  stamped,  any  device,  mark  or  impression  to  resemble 

"  or  represent,  or  be  mistaken  for  any  device,  mark  or  im- 

i(  pression  which  has  been  or  shall  be  used,  kept  or  made, 

'c  marked  or  impressed  at  the  stamp  office  in  Dublin,  for  de- 

"  noting  the  charging  or  marking  on  vellum,  parchment  or 

"  paper,  or  other  matter  or  thing  so  directed  to  be  stamped, 

u  any  of  the  said  stamp  duties  so  payable  under  or  by  virtue 

"  of   any  act  of  parliament  which  shall    be  or  shall    have 

"  been  in  force  in  Ireland  at  or  before  the  time  when  such 

"  mark,  device  or  impression  shall  have  been  so  used,  kept 

"  or  made,  marked  or  impressed,  at  the  said  office,  although 

"  such  act  or  acts  may  not  be  in  force,  or  such  device,  mark 

u  or  impression,  may  not  be  used  or  kept,  marked  or  ira- 

"  pressed  at  the  said  office,  at  the  time  of  such  offence  com- 

"  mitted  ;  or  if  any  person  or  persons  shall  use,  utter,  vend 

"  or  sell,  or  cause  to  be  used,  uttered,  vended  or  sold,  or 

'  shall  have  in  his  or  her  possession  with  intent  to  use,  utter, 

vend  or  sell  the  same,  any  vellum,  parchment  or  paper,  or 

"  other  matter,  with  any  counterfeit  device,  mark  or  impres- 

"  sion  thereon,  to  resemble  or  represent,  or  be  mistaken  for 

"  any  device,  mark  or  impression  which  has  been  or  shall 

"  be  used,  kept  or  made  at  the  stamp  office  aforesaid  for  the 

"  purposes  aforesaid,  or  any  of  them,  although  not  then  used 

"  or  kept  for  the  said  purposes,  or  any  of  them,  or  although 

"  the  duty  denoted  thereby  shall  not  be  then  payable  in  Ire- 

c  land,  knowing  such  device,  mark   or  impression  to   be 


« 
u 
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*v  counterfeited,  or  if  any  officer  or  officers  in  the  employ- 

"  ment  of  the  commissioners  of  stamps,  or  any  other  person 

••  or  persons  whatever,  shall,  with  intent  to  defraud  his  ma- 

"  jestv,  his  heirs,  &c.  mark  or  impress,  or  cause  or  procure 

"  to  be  marked  or  impressed,  or  be  aiding-,  abetting,  or  as- 

(t  sisting  in  marking  or  impressing,  or  in  causing  or  procur- 

k'  ing  to  be  marked  or  impressed  any  stamp,  mark  or  im- 

"  pression,  denoting  any  of  the  said  stamp  duties  on  any 

"  vellum,  parchment  or  paper,  or  other  matter  directed  to 

"  be  stamped,   not  delivered  to  him  or  them  by   or  by  the 

';  authority  of  the  said  commissioners  of  stamps  for  the  pur- 

"  pose  of  being  stamped  with  any  type,  die,  mark  or  stamp, 

"  which  has  been  or  shall  be  used,  kept  or  made  at  the 

"  stamp  office  aforesaid,  for  denoting  the  charging  or  marking 

"  on  vellum,   parchment  or  paper,  any  of  the  said  stamp 

*'  duties  so  payable  under  or  by  virtue  of  any  act  of  parlia- 

"  ment,  although  such  type,  die,  mark  or  stamp  shall  not  be 

"  then  kept   at  the  said  stamp  office,  or  the  duty   denoted 

"  thereby   shall  not  be  then  payable  in  Ireland  ;  or  if  any 

"  person  or  persons  shall,  with  intent  to  defraud  his  ma- 

"jesty,  his  heirs,  &c.  knowingly  have   in  his,  her  or  their 

"  possession  any  vellum,  parchment  or  paper,  or  other  mat- 

"  ter  required  to  be  stamped,  so    fraudulently  stamped   or 

"  marked  with  any  mark  or  stamp  to  denote  any  of  the 

"  aforesaid  duties,"  then  and  in  every  of  the   said  cases, 

every  such  person  so  offending  shall  be  adjudged  a  felon, 

and  shall  be  transported  for  life. 

56  Geo.  III.  c.       The  thirty-eighth  section  enacts  that,  whenever  any  vel- 

j"  j"  lum,  parchment,  or  paper,   shall  be  found  in  the  possession 

sion  by  per-      of  any  person   licensed  to  deal  in  and  retail  stamps  in  Ire- 

n'.'!lC)'l  iiT  '     fond)  or  u''°  shall  have  been  so  licensed  within  six  calendar 

■tamps  in  Ire-  months  then   next  preceding,  having  impressed  thereon  any 
land,  ofvel-  ,     c  .,    .  .  .  ,  ,  .... 

lum,  paper       counterleit  device,  mark  or  impression  to  resemble  or  liable 

&c.  with  ^0  be  mistaken  for  any  device,  &c.   used  kept  or  made  at  the 

counterfeit  . 

devices,  said  stamp-office,  although  such   device,  &c.  shall  not  then 

marks,  A.c.       i1(l  PO  used  or  kept;  or  although  the  duty  denoted  thereby 
shall  not  be  then  payable  in  Ireland;  in  every  such  case  the 
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person  in  whose  possession  such  vellum,  &c.  shall  be  so 
found,  shall  be  deemed  to  have  had  the  same  in  possession 
with  intent  to  use,  utter  or  vend  the  same  with  such  coun- 
terfeit device,  &c.  thereon,  unless  the  contrary  shall  be  sa- 
tisfactorily proved  ;  and  shall  also  be  deemed  to  have  had 
such  vellum,  &c.  in  possession,  knowing  the  stamps,  de- 
vices, &c.  thereon  to  be  forged  and  counterfeited,  and  be 
liable  to  all  punishments,  &c.  inflicted  upon  persons  using, 
uttering  or  vending-  false,  forged  or  counterfeit  stamps,  or 
having  such  false,  forged  or  counterfeit  stamps  in  their  pos- 
session, knowing  the  same  to  be  forged,  unless  such  person 
shall  in  all  cases  satisfactorily  prove  that  such  vellum,  &c. 
and  the  stamps  thereon,  were  procured  at  the  stamp-office  in 
Dublin,  or  from  some  distributor  of  stamps  in  Ireland. 

The  fiftv-second  section  of  this  statute  enacts,  that  "  Tf  56  Gco- HI-  c- 

56.  s.  52. 
"  any  person  not  being  an  officer,  workman,  servant  or  agent  (Irish).  Mak- 

"  for  the  time   being  of  the  said  commissioners  of  stamps,  !n£\ &c- or 

r  '   having  pos- 

"  and  authorized  and  appointed  by  them  for  that  purpose  session  of 

"  and  for  their  use  onlv,  shall  make  or  use,  or  cause  or  pro-  Wltn0ut  ex" 

J  7  "         cuse  any 

"cure  to  be   made  or  used,  or  knowingly  aid  or  assist  in  frame,  &c,  for 
«  making  or  using,  or,  without   being  authorised  and  ap-  Tonls-stamp 

"pointed  as  aforesaid,  shall  knowingly  have  in  his,  her  or  office,"  or  so 
,,  .i     •  i  ...        .    ,       „  ,  ,       making,  &c. 

"  their  custody  or  possession,  without  lawful  excuse  (the  or  having  pos- 

"  proof  whereof  shall  be  on  the  person  accused)  any  frame,  sessio»of  any 
ee  i  j  r>        i  ,  •  paper  with 

mould  or  instrument  for  the  making  of  paper  in  the  sub-  those  words 

"stance  whereof  the  words  'stamp-office,'  or  the  greater  orwithany 

1  7  »  device,  &c. 

part  of  such  words  would  be  visible,  or  in  the  substance  peculiar  to 

"  whereof  any  device  or  distinction  would  be  visible,  pecu-  ^ed^the 

"  liar  to  and  appearing  in  the  substance  of  the  paper  which  commission- 

<:  shall  from  time  to  time  be  used  by   the  commissioners  ers  of  staraPs> 

"  of  stamps  as  aforesaid  ;  or  shall  make,  or  cause  or  pro- 

"  cure  to  be  made,  or  knowingly  aid  or  assist  in  making  any 

"  paper   in  the  substance  whereof  there  shall  be  visible  the 

"  said  words  '  stamp-office,'   or  the  greater  part  of  such 

"  words,  or  any  such  device  or  distinction  peculiar  to  and 

"  appearing  in  the  substance  of  the  paper  which  shall  be  so 

'  used  by  the  said  commissioners  of  stamps ;  or  if  any  per- 
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"  son,  not  being  authorised  or  appointed  as  aforesaid,  shall 
"  knowingly  have  in  his  or  her  custody  or  possession,  with- 
"  out  lawful  excuse,  the  proof  whereof  shall  be  on  the  per- 
"  son  accused,  any  paper  whatsoever  in  the  substance  where- 
"  of  there  shall  be  visible  the  words  '  stamp-office,'  or  the 
"  greater  part  of  such  words,  or  any  device  or  distinction 
"  peculiar  to  and  appearing  in  the  substance  of  paper  so 
u  from  time  to  time  used  by  the  said  commissioners  ;  or  if 
"  any  person  not  being  authorised  or  appointed  as  aforesaid, 
"  shall  by  any  art,  device,  mystery  or  contrivance  cause  or 
"  procure,  or  knowingly  aid  or  assist  in  causing  or  procur- 
"  ing  to  appear  in  the  substance  of  any  paper  whatsoever 
"  the  words  '  stamp-office,'  or  the  greater  part  of  such 
"  words,  or  any  such  device  or  distinction  peculiar  to  and 
"  appearing  in  the  substance  of  the  paper  which  shall  be  so 
"  used  by  the  said  commissioners  of  stamps ;"  every  person 
so  offending  in  any  of  the  said  cases  shall  be  adjudged  a 
felon,  and  shall  be  transported  for  the  term  of  his  or  her  life. 

56  Geo.  III.  c.       By  the  fifty-eighth  section,  a  pecuniary  penalty  of  forty 
poses  a  penal-  Pounds  >s  imposed  upon  any  person  who,  for  the  purpose  of 

ty  of  .£40.  for  evading  any  of  the  stamp  duties  payable  in   Ireland,  shall 

several  frauds 

in  evasion  of    execute  any  stamped  instrument  without  a  date,  or  bearing 

the  stamp  du-  date  prior  to  the  execution,  or  shall  fraudulently  erase,  &c. 

ties  m  Ire-  *  . 

land.  the  name  of  any  person  or  any  date,  &c.  engrossed  or  writ- 

ten in  such  instrument,  or  shall  fraudulently  cut,  tear  or 
take  off  any  mark  or  stamp  from  any  piece  of  vellum,  &c. 
with  intent  to  use  them  for  any  other  writing,  &c.  in  re- 
spect whereof  any  stamp  duty  shall  be  then  payable. 

56  Geo.  III.  The  statute  56  Geo.   III.  c.  78.,  entitled   "An  act  for 

c.  78.  imposes  .  . 

penalties  on     "the  better  regulating  and  securing  the  collection  of  the 

persons  torg-    <:  duties  on   paper  in  Ireland,  and  to  prevent  frauds  there- 
ing  stamps,  r   r  '  r 

&c.  on  paste-  "  in,"  imposes  large  pecuniary  penalties  on  persons  forging 
^oar  ,  paper,  sj_anipS)  &c>  on  any  pasteboard,  paper,  &c.  or  having  in  pos- 
session or  using  6uch  forged  stamps  ;  and,  generally,  upon 
persons  counterfeiting  any  stamps,  &c.    provided  in  pur- 
suance of  that  act,  having  them  in  possession  knowing  them 
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to  be  counterfeited,  selling  any  paper  with  counterfeited 
stamps,  &c.  thereon,  or  committing  other  offences  of  a  like 
nature,  (c) 

Besides  the  statutes  which  relate  to  the  forging,  &c.  the  Forging,  &c. 

stamps  and  marks  on  plate,  by  which  the  duty  payable  to  the   marks  <£ 

crown  is  denoted,   there  are  others  which  relate  to  the  of-   stamps  on 

.  gold  and  sil- 

fences  of  forging,  &c.  the  assay  marks  or  stamps  required   vermannfac- 

to  be  affixed  to  gold  and  silver  manufactures  in  order  to  lures- 
denote  their  standard  value.  Offences  of  this  kind  were  first 
made  punishable  by  the  12  Geo.  IF.  c.  26.  s.  8.  by  pecu- 
niary forfeiture,  and  imprisonment  in  default  of  payment. 
But  that  provision  was  repealed  by  the  statute  31  Geo.  II. 
c.  32.  s.  14  ;  which  statute,  by  s.  ]5.  made  the  forging  or 
counterfeiting  the  stamp,  &c.  used  for  making  plate  in  pur- 
suance of  the  12  Geo.  II.  c.  26.  s.  8.  by  the  goldsmith's 
company,  &c.  the  marking  plate,  &c.  with  a  forged  or  coun- 
terfeited stamp,  the  transposing  the  stamp,  &c.  impressed  from 
one  vessel  to  another,  the  selling  or  exporting  plate  with  a 
forged  counterfeit  or  transposed  mark,  and  the  having  such 
stamp,  &c.  in  possession,  felony  without  benefit  of  clergy. 
This  section  of  the  31  Geo.  II.  c.  32.  after  having  been 
amended  by  the  32  Geo.  II.  c.  24  was  repealed  by  13  Geo. 
III.  c.  59.  s.  1.  And  the  second  section  of  the  latter  sta- 
tute made  similar  offences  felony,  punishable  by  transporta- 
tion for  fourteen  years. 

This  section  of  the  13  Geo.  III.  c.  59.  enacts,  "  That  if  *S  Geo.  ill. c. 

59.  s.  2.  rorg- 

"  any  person  whatsoever  shall  cast,  forge  or  counterfeit,  or  ing,  &c.  any 
"  cause  or  procure  to  be  cast,  forged  or  counterfeited,  any  JjJS  joreSS 

"mark  or  stamp  used,  or  to  be  used,   for  the  marking  or  or  silver  plate 

cc  i  i         -i  i  ,  c  l»v  the  si'old- 

"  stamping  gold  or  silver  plate,  in  pursuance  of  any  act  or  acts  sin;tns  com_ 

"  of  parliament  now  in  force  by  the  company  of  goldsmiths  in   pany,  or  by 

at-     i      tnt*  assayer  *>r 
"  London,  or  by  the  wardens,  or  assayer  or  assayers,  at  V  ork,   „  orders  of 

"Exeter,   Bristol,  Chester,  Norwich  or  Newcastle-upon-  plate,  or  forg- 

,,  .  lll£,  KC.  Ill 

"  Tyne,  or  by  any  maker  or  worker  of  gold  or  silver  plate,  imitutiou  of 

(c )  S.  43,  64,  65. 
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such  mark,  "  or  any  or  either  of  them;  or  shall  cast,  forge  or  counter- 
marking  &c.  "  teit>  or  cause  or  procure  to  be  cast,  forged  or  counter- 
any  wrought  "  feited,  any  mark,   stamp  or  impression,  in  imitation  of  or 
plate  or  base  J  '  . 
metal  with  a  "  to  resemble  any  mark  stamp  or  impression  made,  or  to  be 

Forged  mark  Ct  ma(je  wi^n  any  mark  or  stamp  used,  or  to  be  used,  as 
or  stamp,  or  '  J  . 

transposing      il  aforesaid,  by  the  said  company  of  goldsmiths  in  London, 

&c  •ersell'ing  "  or  ^V  tne  sa'^  wardens,  or  assayer  or  assayers,  or  by  any 
or  exporting  "  maker  or  workers  of  gold  or  silver  plate,  or  any  or  either 
metal  with       ''  °f  them  ;  or  shall  mark  or  stamp,  or  cause  or  procure  to 

forged  or         a  |je  marked  or  stamped,  any  wrought  plate  of  gold  or  sil- 

transposed  *     '        J        .       .  ... 

marks,  &c. ;      -  ver,  or  any  wares  of  brass  or  other  base  metal  silvered  or 

or  being  pos-  a  ffj]^  over,  and  resembling  plate  of  grold  or  silver,  with  any 
sessed,  know-       °  7  3  r  °  '  J 

ingly,  of         "  mark  or  stamp  which  hath  been  or  shall  be  forged  orcoun- 

&c^made  *'  "  terfeited  at  any  time,  in  imitation  of,  or  to  resemble  any 

punishable  by  "  mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by  the  said 

tion  for  14      "  company  of  goldsmiths  in  London,  or  by  the  said  wardens, 

years.  "  or  assayer  or  assayers,  or  by  any  maker  or  worker  of  gold 

"  or  silver  plate,  or  any  or  either  of  them  ;  or  shall  trans- 

'*  pose  or  remove,  or  cause  or  procure  to  be  transposed  or 

"  removed,  from  one  piece  of  wrought  plate  to  another,  or 

u  to  any  vessel  of  such  base  metal  as  aforesaid,  any  mark, 

"  stamp  or  impression,  made  or  to  be  made,  by  or  with  any 

"  mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by  the 

(i  said  company  of  goldsmiths  in   London,  or  by  the  said 

"  wardens,  or  assayer  or  assayers,  or  by  any  maker  or  worker 

"  of  gold  or  silver  plate,  or  any  or  either  of  them  ;  or  shall 

"  sell,  exchange  or  expose  to  sale,  or  export  out  of  this 

"  kingdom,  any  wrought  plate  of  gold  or  silver,  or  any  ves- 

"  sel  of  such  base  metal  as  aforesaid,  with  any  such  forged 

li  or  counterfeit  mark,  stamp  or  impression  thereon,  or  any 

"  mark,  stamp  or  impression  which  hath  been,  or  shall  be 

"  transposed  or  removed  from  any  other  piece  of  plate,  at 

li  any  time,  knowing  such  mark,  stamp  or  impression,  to  be 

"  forged,  or   counterfeited?   or   transposed   or   removed  as 

"  aforesaid  ;  or  shall  wilfully  or  knowingly  have  or  be  pos- 

<c  sessed  of  any  mark  or  stamp  which  hath  been,  or  shall  be 

"  forged  or  counterfeited  at  any  time  in  imitation  of,  or  to 

"  resemble  any  mark  or  stamp  used,  or  to  be  used,  as  afore- 
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l(  said,  by  the  said  company  of  goldsmiths  in  London,  or  by 
({  the  said  wardens,  or  assayer  or  assayers,  or  by  any  maker 
'  or  worker  of  gold  or  silver  plate,  or  any  or  either  of  them  ; 
"  every  person  offending  in  any,  each  or  either  of  the  cases 
"  aforesaid,  and  being  thereof  lawfully  convicted,  shall,  by 
"  order  of  the  court  before  whom  such  offender  shall  be 
"  convicted,  be  transported  to  some  of  his  majesty's  colonies 
"  or  plantations  in  America,  for  the  term  of  fourteen  years." 

The  statute  24  Geo.  III.  sess.  2.  c.  53.,  which  required  the  24  Geo.  hi 

mark  of  the  king's  head  to  be  added  both  to  gold  and  silver  a!,(I \is  q  jjjj 

manufactures  to  denote  the  pavment  of  the  duly  thereby  im-  ?.69.contain- 

.  in"-   nrovi- 

posed,  contains  similar  provisions,  not  only  with  respect  to  sions nearly 

such  duty  mark,  but  with  respect  to  the  assay  marks,  and  ap-  J?  a  SIII>'|ar 

J  '  l  *       ij     formtothe 

plies  to  such  marks   when   used  by  the  company  of  gold-   13 Geo.  HI. 

smiths  in  Edinburgh,  and  by  the  Birmingham  and  Sheffield  ' 
company,  as  well  as  by  the  company  of  goldsmiths  in  Lon- 
don, and  by  the  wardens  or  assayers  at  York,  Exeter,  Bris- 
tol, &c.  :  and  it  makes  the  offenders  guilty  of  felony  without 
benefit  of  clergy,  (d)  After  this  came  the  38  Geo.  III.  c.  69. 
(which  allowed  gold  ware s  to  be  manufactured  at  a  lower 
standard  than  before)  and  contains  provisions  nearly  in  a 
similar  form  to  those  of  the  \3  Geo.  III.  c.  59.  s.  2.  as  to  the 
forging,  &c.  any  mark  or  stamp  used,  "  in  pursuance  of 
this  act"  for  the  marking  or  stamping  gold  plate  by  the  com- 
pany of  goldsmiths  in  London  or  Edinburgh,  or  the  Birming- 
ham or  Sheffield  company,  or  by  the  wardens  or  assayers  at 
York,  Exeter,  Bristol,  &c;  but  it  does  not  extend  to  marks, 
&c.  used  by  any  maker  or  worker  of  gold  plate;  and  the  de- 
scription of  articles,  the  marking  or  stamping  of  which  with 
a  forged  or  counterfeited  mark  or  stamp  is  made  one  of  the  of- 
fences therein  enumerated,  is,  "  any  wrought  plate  of  gold, 
"  or  any  wares  of  silver,  brass,  or  other  metal,  gilt  over, 
"  and  resembling  plate  of  gold."  And  the  offences  therein 
enumerated  are  not  made  capital,  but  felonies  punishable  by 
transportation  for  seven  years,  (e)     It  is  observed  as  singular 

(d)  S.  16.     And  it  refers  to  the      5th  July,  1758. 
1  st  December,  1784,  instead  of  the  (e)  38  Geo.  III.  c.  69,  s.  7. 

5  g  2 
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that  when  the  subject  was  under  the  review  of  the  legis- 
lature, and  the  punishment  for  the  offences  under  this  act 
limited  to  transportation,  offenders  ejusdem  generis  under 
a  former  act  (24  Ceo.  111.  sess.  2.  c.  53.  s.  16.)  should  be 
left  subjected  to  capital  punishment.  (/) 

Cutting,  get-  ^ye  jiave  seen  ti,at  tjic  late  stamp  act  55  Geo.  IIT.  c.  1S4. 
stamp,  (n.m  s.  7.  makes  the  fraudulent  cutting  or  getting  off  any  stamp 
paper,  with       from  anv  paper,  &c.   with  intent  to   use  the  same  upon  any 

liilcnl  to  use  J    r    I       7 

tl  em.  other  paper,  &c.  chargeable  with  the  duties  thereby  granted 

12 Geo  ill.  c.  a  capital  offence,  (g)     A   former  statute,  12  Geo.  III.  c. 

writing      48.   contains   more  general   provisions  ;  but  makes  the  of- 

riiniaii-  fences  therein   mentioned  felony,  punishable  only  by  trans- 
(i  ite,  o  c.  on  * 

portation.     It  enacts,  "  that  if  any  person  or  persons  shall 

whereon  there  it  wrjte  or  enirross,  or  cause  to  be  written  or  enorossed, 

shall  h  O  '  a  7 

!   en  before  "  either  the  whole  or  any  part  of  any  writ,  mandate,  bond, 

oUiwwtH^c.  "  affidavit,  or  other  writing,  matter  or  thing  whatsoever,  in 

i:     le  toduty,  a  respect  whereof  any  duty  is  or  shall  be  payable  by  any  act 

paper,  &c.  "  or  acts  made,  or  to  be  made  in  that  behalf,  on  the  whole 

shall  have  cc  or  any  part  of  any  piece  of  vellum,   parchment,  or  paper, 
1)  en  again  ,  ,    ,f  .  ,  i  \>  •  , 

stamped;  or  "whereon  there  shall  have   been   before  written  any  other 

fraudulent-       «  writ,  bond,  mandate,  affidavit,  or  other    matter  or  tiling, 

1\    erasing  777  07 

names,  sums,    "in  respect  whereof  any  duty  was  or  shall   be  payable  as 

ff  °r^taroif  "  aforesaid,  before  such  vellum,  parchment,  or  paper,  shall 

from  any  pa-    "  have  been  again  marked  or  stamped  according  to  the  said 

intent  to  use     "  acts  '■>  or  shall  fraudulently  erase  or  scrape  out,  or  cause  to 

it,  is  guilty  of  u  jje  erased  or  scraped  out,  the  name  or  names  of  any  per- 
felony,  and  ..... 

in  ,\  be  trans-  "  son  or  persons,  or  any  sum,  date,  or  other  thing  written  in 

ported  for        «  suc\\  writ,  mandate,  affidavit,  bond,  or  other  writing,  mat- 
seven  years.  /  . 

"  ter  or  thing,  as  aforesaid,  or  fraudulently  cut,  tear,  or  get 

"  off  any  mark   or  stamp,  in   respect  whereof  or   whereby 

"  any  duties  are  or  shall  be  payable,  or  denoted  to  be  paid 

"  or  payable  as  aforesaid,  from  any  piece  of  vellum,  parch- 

"  ment,  paper,  playing  cards,  outside  paper  of  any  parcel  or 

"  pack  of  playing  cards,  or  any  part  thereof,  with  intent  to 


(/)  2  East.  P.  C.  c.  19.  s.  18.  p.         (ff)  Ante,  155C 
692. 
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"  use  such  stamp  or  mark  for  any  other  writing,   matter  or 

"  thing,  in  respect  whereof  any  such  duty  is  or  shall  he  pay- 

"  able,  or  denoted  to  be  paid  or  payable  as  aforesaid,"  every 

person  so  offending,  and  every  person  aiding,  abetting,  &c. 

to  commit  any  such  offence  shall  be  deemed  to  be  guilty  of 

felony,  and  be  transported  to  some  of  his  majesty's  plantations 

beyond  the  seas  for  a  term  not  exceeding  seven  years.     And  And  an  of- 

it  further  enacts  that  if  any  such   person  so  convicted   or  feiu,cr  escap- 

..   •  .  ,no or  return- 

transported  shall  voluntarily  escape  or  break  prison,  or  re-  ing  from 

turn  from  transportation  before  the  expiration  of  the  time,  ,    lls')0 

r  '  tion,  IS  to 

such  person  being  thereof  lawfully  convicted,  shall  suffer  suffer  as  a 
death  as  a  felon,  without  benefit  of  clergy,  and  shall  be  tried  benefijTof011 
for  such  felony  in  the  county  where  he  shall  be  apprehended.  cli;rgy. 

The  statute  34  Geo.  III.  c.  20.  entitled,  "an  act  for  re-  As  to  stamps 

u  pealing  the  duties  on  paper,  pasteboard,  millboard,  scale-  ja  respect 

"  board,  and  glazed  paper,  and  for  "ranting  other  duties  in  Ynei"eot  any 
.  7  duty  <>f  ex- 

"  lieu  thereof,1'  directed  that  the  commissioners  of  excise  cise  is  im- 

should,  from  time  to  time,  provide  proper  stamps,  devices,  Vose(*- 
or  labels,  for  stamping  or  marking  of  all  paper,  &c.  in  re- 
spect whereof  any  duty  of  excise  was  by  that  act  imposed, 
and  to  alter  and  renew  them  from  time  to  time  as  they 
should  think  fit.  (h)  The  ninth  section  of  the  act  made  the 
counterfeiting  of  such  stamps,  &c.  liable  to  a  pecuniary  pe- 
nalty of  500/. ;  but  this  section  was  repealed,  and  the  offence 
made  felony  without  clergy  by  the  46  Geo.  III.  c.  112.  s.  2. 
which  provision  of  the  latter  act  was  also  repealed,  and  the 
offence  made  felony  punishable  by  transportation  by  the  47 

Geo.  III.  sess.  2.  c.  30.  s.  12,  13.     And  subsequently  the  49  f?  Geo:  IIL  c 

1  J  ni.  s.  l.  ex- 

Geo.  III.  c.  81.  s.  1.  reciting  the  47  Geo.  III.  sess.  2.  c.  30.  tends  the  47 
s.  13.  and  the  34  Geo.  III.  c.20.  s.9.  and  that  it  was  expe-  ^c.' 3o.\mt 

dient  to  extend  the  provisions  of  the  said  act  of  the  47  G.  III.  enacts  that  if 

«  ,i    .  -c  i  •    ii  anv  person 

enacts,  M  that  it  any  person  or  persons  whatever  shall  upon  shall  upon 

"  any  cover  or  wrapper  of  or  belon<jiii£:  to  or  used  with  or  a">  cover,&c. 
,  of  paper, 

upon  any  label  affixed  to  any  ream  or  quantity  of  paper,  pasteboard, 

"  or  upon  any  pasteboard,  millboard,  scaleboard,  or  glazed  roark°stam 
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S  c.  or  have 
Mich  >  ou 
feil  stamp  in 

}ioss<  ssion,  or 
iave  posses- 
sion  of  or  ut- 
ler,  Ac.  any 
paper  with  a 
forged  mark. 
»Vc.  or  place 
any  wrapper 
with  forged 

mark,    SC. 
on  any  pnpcr, 
&c.  knowing, 
&C.  Mich  per- 
son shall  be 
deemed  a 
felon,  and 
transported 
for  seven 
years. 


>. 


it 


10  Ami.  C.  19. 
j.  97.     As  to 
the  forging 
«n   geals  or 
■tamps  tor 
linens,  cali- 
coes, CvC. 


"  paper,  counterfeit,  forge,  or  resemble  the  mark  or  impres- 
"  sion  or  any  stamp  or  device  provided  or  directed  to   be 
used  in  pursuance  of  the  said  act  of  the  thirty-fourth  year 
of  his  said  Majesty's  reign,  or  shall  have  in  his,  her,  or  their 
"  custody  or  possession,  any  such  counterfeit  stamp,  or  device, 
"  knowing  the  same  to  be  counterfeited,  or  shall  have  in  his, 
"  her,  or  their  custody  or  possession,  or  shall  utter,  vend,  or 
"  sell  any  paper  with  a  counterfeit  or  forged  mark  or  impres- 
lt  sion  of  any  such  stamp  or  device  on  the  cover  or  wrapper  of 
"  such  paper,  or  on  any  label  affixed  thereto,  or  any  paste- 
a  board,  millboard,  scaleboard,  or  glazed  paper,  with  a  coun- 
"  terfeit  or  forged  mark,  or  impression  of  any  such  stamp  or 
"  device  upon  such  pasteboard,  millboard,   scaleboard,  or 
"  glazed  paper,  or  upon  any  label  affixed  thereto,  knowing 
"  the  same  to  be  so  counterfeited  or  forged,  or  shall  upon 
"  any  ream  or  quantity  of  paper  which   has  not  been  duly 
"  entered  with  the  proper  officer  or  officers,  and  charged 
"  with  the  duty  of  excise  imposed  for  or  in  respect  of  such 
"  paper,  knowingly  put  or  place  any  cover  or  wrapper,  hav- 
li  ing  thereon  such  counterfeit  or  forged  mark  or  impression, 
"  or  any  such  counterfeit  label,  every  person,  so  in  either  of 
"  the  said  cases  offending,  and  being  thereof  duly  convicted, 
"  shall,  in  lieu  and  instead  of  the  said  penalty  of  five  hun- 
"  dred  pounds,  be  adjudged  a  felon,  and  shall  for  such  his, 
"  her,  or  their  offence,  be  transported  as  a  felon  or  felons  for 
"  the  space  of  seven  years." 

The  statute  10  Ann.  c.  19.  s.  97.  directed  the  commission- 
ers of  the  customs  to  provide  certain  seals  on  stamps  for  im- 
ported linens;  and  the  commissioners  for  managing  the  du- 
ties on  silks,  calicoes,  linens,  and  stuffs,  to  provide  proper 
seals  or  stamps  of  another  kind  for  marking  such  silks,  &c. ; 
and  it  enacted  that  if  any  person  should  counterfeit  or  forge 
any  stamp  or  seal  provided  or  made  in  pursuance  of  that  act, 
or  counterfeit  the  impression  of  the  same  upon  any  of  the 
commodities  chargeable  by  that  act,  thereby  to  defraud  the 
crown  of  the  duties  thereby  granted,  the  offender  should  be 
guilty  of  felony  without  benefit  of  clergy :  and  further  that 
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if  any  person  should,  during  the  continuance  of  the  act,  sell 
any  printed,  painted,  stained,  or  dyed  silks,  callicoes,  linens, 
or  other  stuffs,  with  a  counterfeit  stamp,  knowing  the  same 
to  be  counterfeited,  with  intent  to  defraud  the  crown,  such 
offender  should  forfeit  100/.  and  stand  in  the  pillory  for  two 
hours. 


The  statute  IS  Geo.  III.  c.  56.  s.  5.  reciting  the   10  Ann.  13  G>  In. 


r. 


c.  19.  12  Ann.  stat.  2.  c.  9.  3  Geo.  1.  c.  7.  s.  1.  and  6  Geo.  I.  JJJ^j^r 

c.  4.  s.  1.  and  reciting  that  doubts  had  arisen  whether  persons  doubts  upon 

counterfeiting  or  forging  any  stamp  or  seal  to  resemble  any  [°™*r  sta" 

stamp  or  seal  renewed  or  altered  by  the  commissioners  of 

excise,  in  pursuance  of  the  authority  of  the  said  act  of  the 

twelfth  year  of  Queen  Anne,  or  counterfeiting  or  resembling 

the  impression  of  such  renewed  or  altered  stamp  or  seal, 

are  subject  to  the  penalties  and  pains  of  death  in  the  said 

acts  enacted  and  declared;  and  evil-minded  persons   had 

thereby  been  encouraged  to  counterfeit  such  renewed  and 

altered  stamps  and  seals;   for   obviating  all   such   doubts, 

enacts,  "  that  if  any  person  or  persons  whatsoever  shall,  at  And  enacts 

"  any  time  or  times  hereafter,  counterfeit  or  forge  any  stamp  JJjJjJIiEr 

"  or  seal,  already  provided  by  the  said  commissioners,  or  any  stamp, 

"  which  shall  hereafter  be  by  them  provided,  renewed,  or  b  ^°" 


cora- 


"  altered,  or  shall  counterfeit  or  resemble  the  impression  missioners, 

_    .  ..  ....         ,  ,,      shall  be  guilty 

"  of  the  same,  upon  any  of  the  said  commodities  chargeable  of  feiony 

"  by  the  said  acts,  thereby  to  defraud  his  majesty,  his  heirs  ^V11^0"1 

«  or  successors,  of  any  of  the  said  duties  thereby  granted;" 

then  every  such  person   so  offending  shall   be  adjudged  a 

felon,  and  shall  suffer  death,  as  in  cases  of  felony,  without 

benefit  of  clergy.  (/) 

Subsequent  statutes  relating  to  the  duties  of  the  customs 
and  excise  have  contained  similar  provisions,  either  by  re- 
enactment  as  in  27  Geo.  III.  c.  31.  s.  13,  11.  or  by  express 
reference  as  in  43  Geo.  HI.  c.  C9.  s.  4. 

(i)  But  as  to  the  capital  punish-      112.  s.  1.    Ante,  1552. 
ment,  qu.  and  see  52  Geo.  III.  c. 
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Construction        The  books  aflbrd  but  few  cases  on  the  construction  of  the 

of  the  stamp 

acts.  stamp  acts. 

Field's  case.  A  question  was  made  upon  that  part  of  the  12  Geo.  III. 

Question  up-        ^g   which  relates  to  the  offence  of  fraudulently  getting  off 

on  tlu-  words  J   ° 

intent  to  use     a  stamp  from  parchment  or  paper  with  intent  to  use  the  same 

l2Geo!nLte  *°r  any  otner  writing>  &c.(i)    whether  a  person  taking  a 
c.  48.  stamp  from  a  writ,   fixing  it  to  another  writ  of  the  same 

kind,  and  then  selling  it  to  a  law  stationer  to  be  disposed  of 
in  his  business,  and  used  by  any  person  who  might  purchase 
it  of  him,  was  a  sufficient  using  of  it  within  the  words  of  the 
statute.  It  was  contended  on  behalf  of  the  prisoner  that  as 
the  statute  was  silent  as  to  uttering,  vending,  or  exposing  to 
sale,  it  would  violate  the  known  rules  of  construction,  to 
say,  in  so  penal  a  case,  that  the  sale  to  the  law  stationer  was 
made  with  an  intent  to  use  the  stamp  in  the  manner  described 
by  the  act.  No  opinion  of  the  Judges  upon  this  point  ap- 
pears to  have  been  delivered;  but  the  prisoner,  after  laying 
a  long  time  in  gaol,  was  ultimately  discharged.  (/) 

Palmer'scase.       The  following  case  arose  upon  the  statute  23 Geo.  III.  c. 

Construction    4g#  s  20.  by  which  it  was  enacted  that  if  any  person  should 
of  the  words  J  . 

"  any  paper      forge,  &c.  any  stamp  or  mark  directed  or  allowed  to  be  used 

liable  to  the     ^y  the  act  for  the  purpose  of  denoting  the  duties  therein 

n  the  statute    mentioned,  or  should  fraudulently  use  any  of  the  said  stamps 

or  marks,  or  should  "  utter,  vend,  sell,  or  expose  to  sale  any 

<c  paper  liable  to  the  said  duties,  with  any  counterfeit  mark  or 

"  impression  thereon,"  knowing  the  same  to  be  counterfeited, 

such  person  should  be  guilty  of  felony  without  benefit  of 

clergy.     The  indictment  against  the  prisoner  contained  two 

counts.     The  first,  after  stating  that  a  certain  stamp  was 

provided  by  the  statute  for  stamping  every  piece  of  paper 

upon  which  any  receipt,   &c.  upon  the  payment  of  money 

amounting  to  21.  &c.  was  written  with  a  stamp  duty  of  2d.  &c. 

stated,  that  the  prisoner,  intending  to  defraud  the  king  of  the 

(lc)  Ante  1568.  (/)  Field's  case,  0.  B.   1785.      1 

Leach  383. 


23  Geo.  Ill 
C.  49.  s.  20. 
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duty  on,  &c.  "  unlawfully,  fraudulently,  and  feloniously  did 
utter  and  expose  for  sale  to  one  Hannah  Gabriel,  1000  pieces 
of  paper  liable  to  the  said  duty  of  twopence,  with  a  counter- 
feit impression  upon  each  and  every  one  of  the  said  pieces 
of  paper  resembling  the  impression  of  the  said  stamp  then 
and  there  used,  according  to  the  form  of  the  statute,  &c.  he 
the  defendant  at  the  said  time  of  uttering,  &c.  well  knowing 
the  said  impression  on  the  said  pieces  of  paper  so  by  him 
uttered,  &c.  to  be  counterfeited;  against  the  form  of  the 
statute,  &c."     The  second  count  was  the  same  as  the  first, 
except  in  this  respect  that  the  words  "  liable  to  the  said  duty 
of  twopence"  were  omitted.     An  objection  was  taken  on  be- 
half of  the  prisoner,  on  the  ground  that  the  words  "  papers 
liable  to  the  said  duties"  were  entirely  void  of  the  precise 
sense  and  d- finition   to  which  they  were  applied;  and  also 
that  the  indictment  had  not  sufficiently  stated  the  offence  ac- 
cording to  the  words  of  the  statute.     The  prisoner  having 
been  found  guilty,  the  question  was  reserved  for  the  consider- 
ation of  the  Judges  ;  ten  of  whom  (Lord  C.  B.  Skynner  and 
Hotham  B.  being  absent  from  indisposition)  were  unanimous 
that  the  conviction  was  right ;  and  their  opinion  was  after- 
wards delivered  by  Gould,  J.  to  the  following  effect.     The 
objection  arises  upon  a  supposed  inaccuracy  of  the  words  in 
the  statute,  "  paper  liable  to  the  said  duties,"  in  the  plural 
number;  which  words  the  present  indictment  has  properly 
pursued  and  necessarily  applied  to  the  particular  duty  in 
question,  viz.  the  duty  of  twopence  on  receipts;    and  the 
Judges  are  of  opinion  that  the  indictment  is  properly  drawn, 
although  a  duty  of  one  description  only  is  mentioned.     The 
material  question  is,  what  the  legislature  meant  by  the  words 
"  paper  liable  to  the  duties?"     And  it  was  said  that  as  one 
particular  piece  of  paper  cannot  be  liable  to  any  of  the  du- 
ties more  than  another,  it  would  follow  that  all  the  writing 
paper  in  the  world  might  be  considered  as  "  paper  liable  to 
duties,"  and  every  utterer  or  seller  of  paper  of  any  descrip- 
tion, indicted  for  a  capital  offence,  in  having  exposed  to  sale 
"  paper  liable  to  the  said  duties."     But  the  Judges  are  of 
opinion  that,  upon  a  due  attention  to  the  present  statute, 
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and  the  subsequent  statute  24  Geo.  III.  c.  7.  upon  the  same 
subject  it  will  appear  that  the  words  "  paper  liable  to  the 
said  duties"  are  capable  of  a  clear  and  unequivocal  mean- 
in"-.  The  rules  by  which  the  expressions  of  the  legislature 
are  to  be  interpreted  are;  first,  that  if  any  part  of  a  statute 
is  penned  obscurely,  and  other  passages  in  the  same  statute 
will  elucidate  that  obscurity,  recourse  ought  to  be  had  to 
such  context  for  that  purpose  ;  and,  secondly,  that  if  there 
are  several  statutes  upon  the  same  subject,  they  are  to  be 
taken  together  as  forming  one  system,  and  as  interpreting 
and  enforcing  each  other.  By  adopting  these  rules  in  the 
present  case  it  will  appear  that  the  words  "  paper  liable  to 
the  said  duties,"  are  not  to  be  taken  in  the  large  and  absurd 
sense  which  was  attempted  to  be  imposed  upon  them, 
namely,  as  applying  to  every  species  of  paper  on  which  re- 
ceipts might  possibly  be  written,  but  are  to  be  taken  as  ap- 
plying distinctly  to  such  pieces  of  paper  only  as  are  destined 
or  prepared  for  the  uses  mentioned  in  the  statute.  The  pa- 
per which  is  destined  and  prepared  for  the  use  of  writing  re- 
ceipts thereon  is  the  paper  meant  by  the  words  "  paper 
liable  to  the  duties ;"  and  therefore  all  paper  upon  the  face 
of  which  a  mark  appears  resembling  the  mark  which  the  act 
requires,  is  evidently  "paper  liable  to  the  duties,"  be- 
cause the  preparation  of  thus  marking  it  discovers  the 
purpose  for  which  it  is  designed.  Upon  the  papers  men- 
tioned in  the  indictment,  there  appears  a  false  stamp  or  im- 
pression resembling  the  true  stamp  which  the  law  requires 
for  receipts:  this  discovers  the  use  for  which  they  were  des- 
tined and  prepared,  and  brings  them  within  the  general 
words  of  the  act,  "  paper  liable  to  the  said  duties."  The 
Judges  are,  therefore,  unanimously  of  opinion  that  the  pri- 
soner was  properly  convicted;  and  that  the  words  "  paper 
liable  to  the  said  duties  "  are  to  be  applied,  according  to  the 
subject  matter,  to  such  paper,  which,  from  the  counterfeit 
mark  upon  it,  appears  to  be  prepared  to  be  used,  as  if  the 
mark  were  genuine,  for  a  receipt,  (m) 

(m)   Palmer's  case,  0.  B.  1784,      East.  P. C.  c.  19.  s.  19.  p.  893. 
Hil.  T.  1785.      1  Leach  352.      2 
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It  appears  also  that  some  of  the  Judges  were  of  opinion, 
that  the  second  count  which  omits  the  words  "  liable  to  the 
"  said  duties,"  was  sufficient ;  for  it  was  a  charge  of  fraudu- 
lently uttering-,  &c.  paper  with  a  counterfeit  impression,  re- 
sembling the  said  stamps  used  in  pursuance  of  the  said  sta- 
tute, knowing,  &c.  ;  and  this  in  substance  was  a  charge  of 
its  being  paper  denoted  by  the  said  impression  to  be  des- 
tined for  writing  receipts,  and,  as  such,  being  paper  liable  to 
that  duty,  (n) 

A  question  was  made  in  the  following  case,  as  to  a  distinc-  Hall  and 

•  i     ,,    i    x-  r   '       •       »  w     i  Crutchfield'i 

tion  between  the  words  "  duties  of  excise,     and  "  duties  C!lse 

<;  under  the  management  °f  *ne  commissioners  of  excise."    rh,e  w°rds 
s  ,  "dudes  of 

The   prisoners   were  indicted  for  forging  a  stamp  on   fo-  "  excite,"  and 

reign   muslins,    printed   &c.   here  with   intent  to   defraud  || *Juties un- 
o  ?  •  i  der  the  ma- 

the  king  of  the  duty ;  and   one  of  them   having  been  con-  "  nagement 
victed,   an  objection  was  taken   by   his   counsel  on  these 


missicmers 


grounds.  That  the  offence  was  originally  created  by  25  "of excise," 
Geo.  III.  c.  72.  s.  17.  by  which  the  duties  for  securing  of  synonymous 
which  the  stamps  were  provided,  were  imposed.  That 
by  27  Geo.  III.  c.  13.  s.  35.  all  the  former  duties  are  re- 
pealed, except  duties  due,  and  penalties  and  forfeitures  in- 
curred at  the  time  of  passing  that  act ;  and  therefore  it  was 
argued  that  all  penalties  were  annihilated  unless  re-enacted. 
That  this,  as  well  as  all  preceeding  statutes,  took  a  distinc- 
tion between  duties  of  excise,  and  duties  wider  the  management 
of  the  commissioners  of  excise;  according  to  what  was  ob- 
served by  Mr.  Justice  Ashhurst,  in  Rex  v.  The  Justices  of 
Surrey,  2  Term  Rep.  504.  That  section  38  of  the  latter 
statute  states  that  '•'  all  pains,  penalties,  fines  and  forfeitures 
of  any  nature  or  kind  whatsoever,  as  well  pains  of  death 
as  others,  for  any  offence  in  force  before  the  tenth  of  May, 
1787,  made  for  securing  the  revenue  of  excise,  or  other 
duties  under  the  management  of  the  commissioners  of  ex- 
cise, &c.  shall  extend  to  and  be  applied  for,  and  in  respect 
of  the  several  duties  of  excise,  and  allowances,  bounties,  and 

(n)  2  East.  P.  C.    c.  19.  ».  19.  p.  895. 
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drawbacks  of  duties  of  excise  thereby  charged  and  allowed, 
&c."  That,  therefore,  those  penalties  and  pains  of  death, 
being  re-enacted  only  so  far  as  they  relate  to  duties  of  excise, 
and  not  to  duties  or  sums  imdcr  the  management  of  commis- 
sioners of  excise,  (which  was  the  case  with  respect  to  the  duty 
in  question)  they  could  not  be  revived  by  construction  :  but 
being  so  highly  penal,  must  be  specially  re-enacted.  Ano- 
ther objection  was  also  taken,  that  the  indictment  did  not 
pursue  the  words  of  the  statute  ;  inasmuch  as  it  stated,  the 
duty  to  be  chargeable  for,  on,  and  in  respect  of  foreign  mus- 
lin, &c.  whereas  the  words  of  the  statutes  imposing  the  duty 
were  u  for  and  upon"  in  some  of  the  clauses,  "  on"  in  others, 
"  upon"  in  others,  and  "  for"  in  the  schedule ;  but  this 
objection  was  afterwards  thought  not  worth  urging.  Upon 
the  principal  objection  ten  of  the  Judges,  (all  who  were  pre- 
sent at  the  conference)  held  that  the  conviction  was  right. 
Eyre,  C.  J.  thought  that  the  naming  of  duties  of  excise  and 
duties  undt  r  the  management  of  the  commissioners  of  excise  was 
tautology.  But  all  field  it  clear,  that  the  expressions  were 
used  as  synonymous  in  this  act;  adverting-  to  schedule  F,  in 
which  the  duties  on  muslins  are  denominated  "  duties  of 
excise."  (m) 


Lee's  case. 
Variance  be- 
tween a  lion 

passant  and  a 
lion  rampant. 


On  an  indictment  on  the  statutes  12  Geo.  III.  c.  26.  s.  8. 
31  Geo.  II.  c.  32.  s.  14.  and  24  Geo.  III.  c.  53.  s.  16.  for 
removing  from  one  silver  kneebuckle  to  another  silver  knee- 
buckle  certain  stamps,  marks,  and  impressions  ;  to  wit,  the 
king's  head,  and  the  lion  rampant,  with  intent  to  defraud 
the  king,  against  the  statute,  &c.  on  producing  the  silver 
kneebuckle  in  evidence,  it  appeared  that  the  mark  was  a 
lion  passant,  instead  of  a  lion  rampant ;  and  the  court  held 
the  variance  fatal. (n) 


l   'illlCOtt's 

case. 


In  a  recent  case  it  was  holden,  that  the  engraving  a  cowi- 


(m)  Hall  and  Crutchfield  (case 
of),  0.  B.  1795.  East.  T.  1795.  2 
East.  P.  C.  c.  19.  s.  19.  p.  895. 


(n)  Lee's  case,  O.  B.   17S6. 
Leach  416. 
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terfeit   stamp   similar  in   some  parts,    though  dissimilar    in  The  engrav- 
others,  to  the  legal  stamp,  cutting  out  the  dissimilar  parts,  feft  stamp  si- 
concealing    the    space    from    whence    the  dissimilar    parts  milar  in  some 

i      ,  .  .  ...  parts  though 

were   cut  out,  and   then  uttering  the    similar   parts   as   a  dissimilar  in 

genuine  stamp,  amounted  to  a  forgery  and  guilty  uttering,  others  to  the 

»  iiii.,  .     .  legal  stamp, 

And  it  was  also  holden  in  the  same  case,  that  it  is  not  neces-  cutting  out 

sary  in  an  indictment  for  forging  a  stamp,  to  set  out  the  im-         dissimilar 

J  o     »  r?  parts,  con- 

pression  or  inscription  upon  it,  or  to  name  the  amount  of  the  cealing  the 

duty  thereby  denoted  :   but  that  it  is  sufficient  to  describe  it  Whence Tl"1 

as  a  stamp  provided  and  used  in  pursuance  of  a  certain  act  dissimilar 

of  parliament.     The  indictment  was  framed  on  the  statute  cutout  and 

44  Geo.  III.  c.  98.  for  forging  and  uttering  medicine  stamps,  tllen  uttering 

•  ,    j     *  ™,      n  .  .    .  the  similar 

and  consisted  ot  seven  counts.      I  he  first  count  charged  that  parts  as  a  °-e- 

the  prisoner  on  the  1st  of  November,   1811,  feloniously  did  nil,"!e  8tamP» 

1  .  .  holden  to 

forge  and  counterfeit,  &c.  a  certain  mark  provided  and  used  amount  to  a 

in  pursuance  of  a  certain  act  of  parliament,  intitled,  &c.  _  13?fry'  *nd 

r  .  .  guilty  utter- 

The  secound  count  charged,  that  he  did  feloniously  utter  a  cer-  Tng. 

tain  paper  with  a  forged  and  counterfeit  mark,  which  mark  .]t  's  sufficient 

was  forged  and  counterfeited  to  resemble  a  certain  mark  pro-  met,t  fbrfor°-- 

vided  and  used  in  pursuance  of  the  said  act,  he  well  know-  '"ga  stamp  to 

•  .  i  i  i  m  describe  the 

ing  the  said  mark  to  be  forged.      The  third  count  was  for  stamp  as  a 

knowingly  vending  and  selling  a  certain  paper  with  a  forged  stamP  Proy>p- 

°  J  °  °  r   r  s  eel  and  used  in 

mark,  &c.     The  four  remaining  counts  were  the  same  as  pursuance  of 

the  former,  except  that  they  described  it  as  a  stamp  instead  of  o^narfriment 
a  mark :  and  all  the  counts  laid  the  intention  to  be  to  de- 
fraud his  majesty  of  the  duties  charged  and  imposed  by  the 
said  act.  It  appeared  upon  the  evidence,  that  the  prisoner 
was  a  vender  of  patent  medicines  ;  and  sold  certain  boxes  of 
Dr.  Jebb's  pills,  with  the  counterfeit  label  on  them.  Many 
of  these  counterfeit  labels  were  found  in  his  possession  en- 
tire. They  were  of  an  oblong  form,  coloured  with  red  ink,  si- 
milarly to  the  stamps  for  patent  medicines  issued  by  govern- 
ment ;  and  having  like  them,  at  one  end,  the  word  "  stamp," 
and  at  the  other  end,  the  word  "  office,"  printed  trans- 
versely, and  on  a  blank  on  the  first  mentioned  end,  printed 
longitudinally,  the  words  "value  above  Is.,"  and  on  a  blank 
on  the  other  end,  also  printed  longitudinally,  the  words 
"  not  exceeding  2s.  G*/.,"  as  the  legal  stamps  also  have  ;  and 


1578  Of  Forging- and  Transposing  Stamps,  [bookiv. 

having  in  the  centre  a  white  circle,  which,  in  the  counterfeit, 
was  all  blank,  except  that  it  bore  the  words  "Jones,  Bristol" 
printed  thereon;  whereas,  in  the  legal  stamp,  that  circular 
space  was  circumscribed  with  a  red  ring,  and  inscribed  with 
another  smaller  red  ring,  and  in  the  circular  space  between 
the  two  rings  were  printed  the  words,  "  duty  three-pence ;" 
and  on  the  space  within  the  inner  red  ring  on  the  legal  stamp 
was  impressed  in  red  ink  the  figure  of  a  crown.     When  the 
prisoner   used  these  stamps,  he  cut  out  the  circular  space 
bearing  the  words  "  Jones,    Bristol,"  and  pasted  on  the 
packets  of  medicine  the  two  ends  of  the  label  without  the 
middle  part,  and  concealed  the  deficiency  of  that  part  by  a 
waxen  seal  extending  over  it.     Stamps  were  uttered  in  this 
state  by  the  prisoner  affixed  to  the  pills  which    he   sold. 
Upon  these  facts  the  jury  found  the  prisoner  guilty  :  but  two 
objections  were  taken  in  his  behalf;  first,  that  the  forged 
stamp  was  not  a  sufficiently  near  resemblance  of  the  genuine 
stamp  to  constitute  forgery ;  secondly,  that  the  indictment 
was  deficient  for  not  setting  out  or  describing  what  the  stamp 
was  that  was  forged.     The  objections  were  referred  to  the 
consideration  of  the  twelve  Judges;    ten  of  whom  (Law- 
rence, J.  and  Bayley,  J.  being  absent)  were  of  opinion  that 
the  objections  were  unfounded,  and  the  conviction  right. 
Grose,  J.  in  delivering  their  opinion,  said  : — As  to  the  first 
point,  it  was  proved,  "  that  this  stamp  had,  in  every  respect, 
"  and  in  all  its  parts,  a  perfect  resemblance  to  a  genuine 
"  stamp,  excepting  only  that  the  centre  part  in  a  genuine 
"  stamp,  which  specifies  and  denotes  the  duty,  was  in  the 
u  forged  stamp  cut  out;  and  a  paper  with  the  words  (  Jones, 
"  Bristol,'  on  it,  pasted  over  the  vacancy.      It   was   also 
u  proved,  that  those  parts  which  still  remained  were  a  per- 
"  feet  resemblance  of  the  same  parts  on  the  genuine  stamp, 
"  and  that  the  whole  was  a  fabrication  so  artfully  contrived 
"  as  to  be  likely  to  deceive  the  eye  of  every  common  ob- 
"  server.     An  exact  resemblance,  or  fac  simile,  is  not  re- 
"  quired  to  constitute  the  crime  of  forgery  ;  for  if  there  be  a 
"  sufficient  resemblance  to  shew  that  a  false  making  was  in- 
"  tended,  and  that  the  false  stamp  is  so  made  as  to  have  an 
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"  aptitude  to  deceive,  that  is  sufficient.  In  this  case  the 
"jury,  by  their  verdict,  have  found  that  this  stamp  had 
«  a  sufficient  likeness  to  give  it  an  aptitude  to  deceive, 
"  which  is  all  the  law  requires.  As  to  the  second  point,  the 
"  indictment  charges  the  prisoner  with  having  forged  a  cer- 
"  tain  mark,  and  with  having  uttered  a  certain  paper  with  a 
"  forged  and  counterfeited  mark,  resembling  a  mark  provided 
"  and  used  in  pursuance  of  the  act:  and  the  other  counts 
"  describe  it  to  be  a  stamp.  The  statute  makes  the  forging 
"  and  uttering  of  such  amarkov  stamp,  as  is  thereby  directed 
"  to  be  affixed  to  these  articles,  a  capital  offence.  The  in- 
"  dictment  contains  all  the  words  that  the  act  requires  to 
"  constitute  the  offence."  (o) 

With  respect  to  the  trial  of  offences  against  the  stamp  e^aj^1^n 

acts,  the   statute  53  Geo.  III.  c.  10S.  s.  25.  enacted,  "  that  the  offences 

,     „         ,  .  „  .  .  ,,       .     .      ,     rr  were  com- 

"  from  and  after  the  passing  ot  this  act  all  criminal  otiences  m\tte^  53 

"  committed  against  or  in  breach  of  any  act  or  acts  of  par-  Geo.  III.  c. 
&  .  .  J.    .       108.  s.  25. 

"  liament  now  in  force,  for  granting  or  securing  any  ot  the 

"  duties  under    the   management  of  the  commissioners  of 

"  stamps,  shall  and  may  be  inquired  of,  tried  and  determined, 

"  either  in  the  county  or  city,  or  town  and  county  where  the 

66  offence  shall  be  committed,  or  where  the  party  or  parties 

"  accused,  or  any  of  them,  shall  be  apprehended." 

(o)  Collicott's  case,  0.  B.  1812,       1812.  2  Leach  1048.  4  Taunt.  .10" 
argued  before  the  Judges,  25  April. 
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CHAPTER   THE  THIRTY-THIRD. 


( )fthe  Forgery  of  Official  Papers,  Securities,  and  Documents. 


I^ORGERIES  of  official  papers,  securities,  and  documents 
have  been  made  in  many  instances  the  subject  of  especial 
legislative  enactments. 

-netl,e  By  the  statute  32  Geo.  II.  c.  14.  the  receiver  of  the  pre- 

mart,  &c.  of  fines  at  the  alienation  office  was  directed  to  receive  the  post- 
qntrefinesli  fi'ie  at  tne  same  time  on  every  writ  of  covenant  sued  out  for 
the  alienation  t]ie  passing  of  fines  in  the  Common  Pleas,  and  to  indorse 
office,  32  Geo.     .      r      .         _    .  .  •„   ,  •  i  i      r 

II.  c.  14.  s.  9.    the  receipt  of  the  same  thereon,  with  his  name  and  mark  ot 

52  Geo.  III.  c.  0fl-ice  rpne  ninth  section  then  enacted,  that  if  any  person 
143.  s.  5.  .  .  a 

should  make,  forge,  or  counterfeit,  or  cause  or  procure,  &c. 

the  mark  or  hand  of  such  receiver,  whereby  such  receiver 
or  any  other  person  or  persons  should  or  might  be  de- 
frauded, or  suffer  any  loss  thereby,  every  person  convicted 
of  such  offence  should  be  deemed  guilty  of  felony,  and  suffer 
death  without  benefit  of  clergy,  (a)  The  more  recent  sta- 
tute 52  Geo.  III.  c.  143.  s.  5.  enacts,  "  that  if  any  person 
"  shall  make  forge  or  counterfeit,  or  cause  or  procure  to  be 
"  made,  forged  or  counterfeited,  the  mark  or  hand  of  the  re- 
"  ceiver  of  the  prefines  at  the  alienation  office,  upon  any 
"  writ  of  covenant,  whereby  such  receiver  or  any  other  per- 
"  son  shall  or  may  be  defrauded,  or  suffer  any  loss  thereby ; 
"  every  person  so  offending  shall  be  adjudged  guilty  of 
"  felony,  and  shall  suffer  death  as  a  felon  without  benefit  of 
"  clergy."  (b) 

(a)  As    to    the    capital  part  of  (&)  The  first  section  of  this  sta- 

thc  punishment,  qu.  and  see  post      tute    enacts,    "  that    in  all  cases 
note  (l>).  "  where  any  act  to  he  done  or  com- 


chap,  xxxiii.]  Of  the  Forgery  of  Official  Papers,  $c.  1581 

The  statute  42  Geo.  III.  c.  116.  consolidated  the  former  Forgery  of 

tf*0 1 1  T  I*'l  4*  1  ft     tf*rf*Y"» 

acts  for  the  redemption  and  sale  of  the  land  tax ;  and  it  tificates  &c 

enacted  (by  s.  194.)  "that  if  any  person  shall  forge,  counter-  for  the  re- 
te  »  •  l  /.  i  demotion  or 

"  feit,  or  alter,  or  cause,  or  procure  to  be  forged,  counter-  sale  of  the 

"  feited,  or  altered,  or  knowingly  or  wilfully  act  or  assist  in  l"ndt"x-    42 

J  Geo.  III.  c. 

"  the  forging,  counterfeiting,  or  altering  any  contract  or  con-   116.  s.  194. 
"  tracts  for  the  redemption  or  sale  of  any  land  tax,  or  any 
"  assignment  or  assignments  of  any  such  land  tax,  or  of  any 
"  such  contract  or  contracts,  or  of  any  portion  of  land  tax 
u  therein  comprized,  or  any  certificate  or  certificates  of  the 
"  commissioners  of  land  tax  or  of  supply,  or  of  any  chief 
"  magistrate  authorised  by  this  act  to  make  out  such  certi- 
i(  ficate  or  certificates,  or  of  the  surveyor-general  of  the 
"  land  revenue  of  the  crown,  or  of  the  duchy  of  Cornwall, 
"  or  any  certificate  or  certificates,  receipt  or  receipts,  of 
u  the  cashier  or  cashiers  of  the  governor  and  company  of 
to  the  Bank  of  England,  or  any  certificate  or  certificates,  or 
"  attested  copy  of  any  certificate  or  certificates,  directed  by 
"  this  act  to  be  made  out  by  the  proper  officer,  or  shall  wil- 
"  fully  deliver  or  produce  to  any  person  or  persons  acting 
"  under  the  authority  of  this  act,  or  shall  utter  any  such 
(t  forged,  counterfeited,  or  altered  contract  or  contracts,  as- 
"  signment  or  assignments,  certificate  or  certificates,  receipt 
"  or  receipts,  knowing  the  same  to  be  forged,  counterfeited 
"  or  altered,  with  intent  to  defraud  his  majesty,  his  heirs, 
"  &c.  or  any  body  or  bodies  politic  or  corporate,  or  com- 
"  pany  or  other  person  or  persons  whomsoever,"  then  and 
in  every  such  case,  all  and  every  person  or  persons  so  offend- 
ing shall  be  adjudged  guilty  of  felony,  without  benefit  of 

"  mitted  after  the  passing  of  this  "  virtue  of  the  said  laws,  or  anv  of 

"  act,  in  breach  of,  or  in  resistance  "  them,  such  act,  so  to  he  done  or 

"  to  any  part  of  the  laws  for  col-  "  committed,  shall  be  deemed  and 

"  lecting  his  majesty's  revenue  in  "  taken  to  be  felony  with  bene- 

"  Great  Britain,  would  by  the  laws  "  fit  of  clergy,  and  punishable  only 

"  now  in  force  subject  the  offender  w  as  such,  unless  the  same  shall  also 

"  to  suffer  death,  as  guilty  of  felo-  "  be  declared  to  be  felony  without 

"  ny,  without  benefit  of  clergy,  by  "  benefit  of  clergy,  by  tbis  act  " 

5  H 
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IH.C.  clergy,  (c)  The  statute  52  Geo.  III.  c.  143.  s.  G.  enacts 
u  that  if  any  person  shall  forge  counterfeit  or  alter,  or  cause 
"  or  procure  to  he  forged,  counterfeited  or  altered,  or  know- 
"  iogly  or  wilfully  act  or  assist  in  the  forging,  counterfeiting 
"  or  altering  any  contnet,  assignment,  certificate,  receipt  or 
"  attested  copy  of  any  certificate  made  out  or  purporting  to 
"  be  made  out  by  any  person  or  persons  authorised  to  make 
"  out  the  same  by  any  act  of  parliament  touching  the  re- 
"  clemption  or  sale  of  the  land  tax,  or  of  any  part  thereof; 
':  or  if  any  person  shall  wilfully  utter  any  such  forged, 
"  counterfeited  or  altered  contract,  assignment,  certificate, 
"  receipt  or  attested  copy  of  certificate,  knowing  the  same 
{:  to  be  forged,  counterfeited  or  altered,  with  intent  to  de- 
Ci  fraud  his  majesty,  his  heirs  or  successors,  or  any  body  or 
"  bodies  politic  or  corporate,  or  other  person  or  persons  ;" 
every  person  so  offending  shall  be  adjudged  guilty  of  felony 
without  benefit  of  clergy. 

0f  The  statute  23  Geo.  III.  c.  70.  s.  9.  made  the  forgery  of 

excise  permits,  &c.  a  capital  felony  :  (d)  and  a  clause  nearly 
IH.c. 70.   similar  is  contained   in  the  recent  statute  52  Geo.  III.  c. 
in'c'ii  °      ^'  s#  ®'  wn'cn  e»acts: — that  if  any  person  not  being  au- 
•  9.  tnorized  shall  make,  &c.  or  knowingly  have  in  possession, 

without  lawful  excuse,  any  frame,  &c.  for  the  making  of 
paper,  with  the  words  "  excise  office"  visible  in  the  sub- 
stance of  such  paper,  or  shall  make,  &c.  any  paper  in  the 
substance  of  which  the  words  "  excise  office"  shall  be  visi- 
ble ;  or  shall  cause  or  procure  the  said  words  "  excise  office" 
to  appear  visible  in  the  substance  of  any  paper  whatever  ;(e) 
or  if  any  person  (not  being  lawfully  appointed  or  autho- 
rized so  to  do),  "  shall  engrave,  cast,  cut  or  make,  or  shall 
"  cause  or  procure  to  be  engraven,  cast,  cut  or  made,  any 
"  mark,  stamp  or  device,  in  imitation  of  or  to  resemble  any 
"  mark,  stamp  or  device  made  or  used  by  the  direction  of 
1  the  commissioners  of  excise  in  England  or  Scotland,  or  the 

(c)  See  ante,  note  (b).  (<?)  See  the  first  part  of  this  sec- 

(<0  See  ante,  note     •  tion  more  a  I  large,  ante,  1555, 1556. 
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"  major  part  of  them  respectively,  for  the  purpose  of 
"  printing,  stamping  or  marking  of  any  paper  to  be  used 
"  as  for  a  permit  or  permits  to  accompany  any  excise- 
"  able  commodity  or  commodities  removing  or  removed 
"  from  one  part  of  Great  Britain  to  any  other  part 
"  thereof  in  pursuance  of  the  directions  of  any  of  the 
u  several  statutes  requiring  such  permit ;"  every  person  so 
offending  shall  be  adjudged  guilty  of  lelony  without  be- 
nefit of  clergy. 

The  tenth   section  of  the   statute  52  Geo.  111.  c.  143.  Forcing,  &c. 

enacts,  "  That   if  any   person  shall,  with  intent  to  defraud  or  certificates, 

"  his  majesty,  falsely  make,  forge,  counterfeit  or  alter,  or  for  the  return 

"  cause  or  procure  to  be  falsely  made,  forged,  counterfeited  fromdutiesof 

"  or  altered,  or  willingly  assist  in  falsely  making,  forging,  customs  or 

°  J  J  °7       _°     °     excise,a2Geo. 

"  counterfeiting  or  altering  any  debenture,  or  any  certificate  in.  c.  us. 

"  for  the  payment  or  return  of  any  money,  or  any  part  of  s-  10* 
"  any  such  debenture  or  certificate,  or  any  signature  there- 
"  on,  in  any  case  in  which  such  debenture  or  certificate  is 
"  by  any  act  or  acts  of  parliament  relating  to  the  duties  of 
"  customs  or  excise  required  or  directed  to  be  given  or 
"  granted  ;  or  shall  wilfully,  with  such  intent  as  aforesaid, 
"  utter,  publish  or  make  use  of  any  such  debenture  or  cer- 
"  tificate,  or  part  thereof,  so  being  wholly  or  in  part  falsely 
"  made,  forged,  counterfeited  or  altered  ;"  every  person  so 
offending,  shall  be  adjudged  guilty  of  felony,  without  be- 
nefit of  clergy. 

The  statute  46  Geo.  III.  c.  75.  s.  8.  enacts,  "  That  if  Forging,  &c. 

"  any  person  or  persons  shall  knowingly  and  wilfully  forge  handwriting 

"  or  counterfeit,  or  cause  or  procure  to  be  forged  or  coun-   of  the  re- 

"  terfeited,  or  knowingly  and  wilfully  act  or  assist  in  forging  ;v;v//  "C0llip. 

"  or  counterfeiting  the  name  or  handwriting  of  the  receiver-  'roller,  &c.  of 

°  .  the  excise,  46 

"general  of  the  excise  for  the  time  being,  or  of  tne  comp-   Geo.  ill.  c.  7  5, 

"  troller  of  the  cash  of  the  excise,  or  the  person  or  per-  s-  8- 

"  sons  duly   authorised  as  aforesaid,  to  any  draft,  instru- 

"  ment,    or  writing  whatsoever,    for    or    in    order   to  the 

"  receiving  or  obtaining  any  of  the  money   in  the  hands 

5  ii  2 
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"  or  custody  of  the  governor  and  company  of  the  Bank 
"  of  England,  on  account  of  the  receiver-general  of  the 
u  excise,  or  shall  forge  or  counterfeit,  or  cause  or  pro- 
"  cure  to  be  forged  or  counterfeited,  or  knowingly  and  wil- 
"  fully  act  or  assist  in  the  forging  or  counterfeiting  any 
"  draft,  instrument,  or  writing  in  form  of  a  draft,  made  by 
"  such  receiver-general,  or  the  person  or  persons  authorised 
"  as  aforesaid,  or  shall  utter  or  publish  any  such,  know- 
"  ing  the  same  to  be  forged  or  counterfeited,  with  an  in- 
"  tention  to  defraud  any  person  whomsoever;"  every  per- 
son so  offending,  shall  be  guilty  of  felony,  without  benefit  of 
clergy. 

Granting,  ob-       By  the  48  Geo.  III.  c.  82.  which  relates  to  Ireland  only, 

taming,  or        .  ..  ._. 

using,  false      it  was  enacted,       That  if  any  person  whatever  shall  fraudu- 

permttsmFre-  a  lCntly,  or  without  beinij  duly  authorised  thereto,  issue  or 
land.  4s  Geo.  .  .  .  . 

HI.  c.  ss.  s.  4.  "  give  out,  or  cause  to  be  issued  or  given  out,  or  be  aiding 

"  or  assisting  in  issuing  or  giving  out  any  blank  permit^  or 
"  any  permit  not  duly  authorised  by  a  preceding1  request- 
"  note  ;  or  shall  fill  up  any  blank  permit,  not  duly  autho- 
"  rised  by  a  preceding  request-note  ;  or  if  any  person  shall 
"  fill  up  or  issue  any  permit  not  corresponding  to  oranswer- 
"  ing  with  the  duplicate  thereof  in  the  possession  of  the 
"  officer  ;  or  if  any  person  shall  obtain  or  make  use  of 
"  any  permit  so  unduly  or  fraudulently  issued  ;"  such  per- 
son, so  offending  in  any  of  the  cases  aforesaid,  shall  be 
adjudged  a  felon,  and  be  transported  for  the  term  of  life, 
or  for  seven  years,  or  be  sentenced  to  such  other  less 
punishment  as  the  court  who  shall  try  such  person  shall 
direct. 

Porging  in-  The  statute  46  Ge0    H1  7(-  g    enact      «  Th  t  if 

Btrumenu  in  ' 

tin  nunc  of    "  any  person  or  persons  shall  knowingly  and  wilfully  forge 

eeneraflofthe  "  or  countcrfcit  or  cause  or  procure  to  be  forged  or  counter- 

ttamp  duties,     "  feited,  or  knowingly  and  wilfully  act  or  assist  in  foreineor 

III.  c.76.8.9.      counter'eii'ng  the  name  or  handwriting  oi  the  receiver* 

"  general  of  the  stamp  duties  for  the  time  being,  or  of  his 

"  clerk,  or  of  either  of  the  commissioners  of  stamps,  to  any 


chap,  xxxm.]     Securities  and  Documents.  1585 

a  draft,  instrument,  or  writing  whatsoever,  for  or  in  order 
"  to  the  receiving  or  obtaining  any  of  the  money  in  the 
"  hands  or  custody  of  the  governor  and  company  of  the 
"  Bank  of  England,  on  account  of  the  receiver-general 
"  of  the  stamp  duties,  or  shall  forge  or  counterfeit,  or 
li  cause  or  procure  to  be  forged  or  counterfeited,  or  know- 
"  ingly  and  wilfully  act  or  assist  in  the  forging  or 
"  counterfeiting  any  draft,  instrument,  or  writing  in  form 
"  of  a  draft,  made  by  such  receiver-general  or  his  clerk, 
"  or  shall  utter  or  publish  any  such,  knowing  the  same 
"  to  be  forged  or  counterfeited,  with  an  intention  to  de- 
"  fraud  any  person  whomsoever  ;"  every  person  so  of- 
fending shall  be  guilty  of  felony,  without  benefit  of 
clergy. 

A  provision  of  a  similar  kind  is  contained  in  the  statute  Forging  the 
46  Geo.  III.  c.  150.  s.  10.  with  respect  to  the  forging  the  receiver- 
name  or  handwriting  of  the  receiver- general  of  the  customs,  general  of  the 

°  .     customs, or  the 

or  the  supervisor  of  his  receipts,  &c.     It  enacts,  "  That  if  supervisor 

"  any  person  or  persons  shall  knowingly  and  wilfully  forge  ^ j"  ^Geo*' 

"  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter-  III.  c.  150. 

"  feited,  or  knowingly  and  wilfully  act  or  assist  in  forging 

u  or  counterfeiting,  the  name  or  handwriting  of  the  receiver' 

a  general  of  the  customs  for  the  time  being,  or  of  the  super- 

"  visor  of  the  receiver-general's  receipts  and  payments,  or 

"  the  person  or  persons  duly  authorised  as  aforesaid,  to  any 

"  draft,  instrument,  or  writing  whatsoever,  for  or  in  order  to 

"  the  receiving  or  obtaining  any  of  the  money  in  the  hands 

"  or  custody  of  the  governor  and  company  of  the  Bank  of 

"  England,  on  account  of  the  receiver-general  of  the  cus- 

"  toms,  or  shall  forge  or  counterfeit,  or  cause  or  procure  to 

"  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act 

u  or  assist  in  the  forging  or  counterfeiting,  any  draft,  instru- 

"  ment,  or  writing  in  form  of  a  draft,  made  by  such  receiver- 

"  general,  or  the  person  or  persons  authorised  as  aforesaid, 

"  or  shall  utter  or  publish  any  such,  knowing  the  same 

"  to  be  forged  or  counterfeited,  with  an  intention  to  de- 

"  fraud  any  person  whomsoever;"   every  such  person  so 


s.  10. 


]."3S6  Of  the  Forgery  of  Official  Papers,     [book  iv. 

offending    shall    be  guilty  of  felony,  without    benefit    of 
clergv. 

ing,  &c.        The  forging  or  counterfeiting  of  exchequer  bills  has  been 
bills  48  Geo.    usually  made  a  capital  felony  by  the  several  statutes  passed 
III.  c.  l.  s.  9.  j0  authorize  the  issuing  of  those  securities.     The  48  Geo. 
III.  c.  1.  s.  .9.  enacts,  "That  if  any  person  or  persons  shall 
"  forge  or  counterfeit  any  exchequer  bill,  or  any  indorse- 
a  nient  or   writing  thereupon  or  therein,  or  tender  in  pay- 
"  ment  any   such  forged  or  counterfeited   bill,  or  any  ex- 
"  chequer  bill   with  such  counterfeit  indorsement  or  writing 
"  thereon,  or  shall  demand  to  have  such  counterfeit  bill,  or 
"  any  exchequer  bill    with  such  counterfeit  indorsement  or 
"  writing  thereupon  or  therein,  exchanged  for  ready  money 
"  or  for  another  exchequer  bill,    by   any   person   or   per- 
ct  sons,  body  or  bodies  politic  or  corporate,  who  shall  be 
"  obliged  or  required   to   exchange   the   same,  or   by  any 
"  other  person  or  persons  whatsoever,  knowing  the  bill  so 
"  tendered  in  payment,  or  demanded  to  be  exchanged,  or 
"  the  indorsement  or  writing  thereupon    or  therein   to  be 
"  forged  or  counterfeited,  and  with  intent  to  defraud  his  ma- 
"  jesty,  his  heirs,  &c.  or  the  persons  to  be  appointed  to  pay 
"  off  the  same,  or  any  of  them,  or  to  pay  any  interest  there- 
11  upon,  or  the  person  or  persons,  body  or  bodies  politic  or 
"  corporate,  who  shall  contract  to  circulate,  or  exchange  the 
i(  same,  or  any  of  them,  or  any   other  person  or  persons, 
"  body  or  bodies  politic  or  corporate ;"  every  person  so  of- 
fending shall  be  adjudged  a  felon,  without  benefit  of  clergy. 
This   statute   has   generally  been   extended  to  subsequent 
acts,  authorising  a  further  issue  of  exchequer  bills ;  as  in 
the  51  Geo.  III.  c.  15.,  the  first  section  of  which  authorises 
the  issue  in  the  same  manner,  form,  &c.  as  enacted  and  pre- 
scribed in  the  4S  Geo.  III.  c.  1.  :  and  the  second  section 
enacts,  '   That  all  and  every  the  clauses,  provisoes,  powers, 
"  privileges,  advantages,  penalties,  forfeitures  and  disabili- 
'  ties,  contained  in  the  said  last-mentioned  act,  shall  be  ap- 
'  {died   and  extended  to  the  exchequer  bills  to  be  made  in 
1  pursuance  of  this  act,  as  fully  and  effectually  to  all  intents 
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"  and  purposes,  as  if  the  said  several  clauses  or  provisoes 
"  had  been  particularly  repeated  and  re-enacted  in  the  body 
«  of  this  act."  (/) 

The  statutes  authorising  issues  of  exchequer  bills  fre-  Forging  of 
quently  also  contain  a  clause  relating  to  the  forging,  &c.  of  c^^eceipt$ 
the  certificates  or  receipts  therein  mentioned.     Thus  by  the  relating  to 
51  Geo.  III.  c.  15.  s.  71.  "If any  person  or  persons  shall  dillS)  5igCo. 
"  fonre,  counterfeit  or   alter,  or  cause  or  procure  to  be  HI.  c.  15. 
"  forged,  counterfeited  or  altered,  or  knowingly  or  willingly 
u  act  or  assist  in  the  forging,  counterfeiting  or  altering  any 
"  certificate  or  certificates  of  the  said  commissioners  by  this 
"  act  appointed  as  aforesaid,  or  any  of  them,  or  any  receipt 
"  or  receipts  to  be  given  by  the  cashier  or  cashiers  of  the 
"  Bank  of  England,  in  pursuance  of  this  act;  or  shall  wil- 
"  fully  deliver  to  the  auditor  of  the  receipt  of  his  majesty's 
"  exchequer  for  the  time  being,  or  to  any  officer  appointed 
"  by  him,  or  to  the  said  commissioners  by  this  act  appointed 
"  or  any  of  them  or  to  any  officer  or  officers  appointed  by 
"  them  or  any  of  them  in  the  execution  of  the  powers  of 
"  this  act ;  or  shall  utter  any  such  forged,  counterfeited  or 
"  altered  certificate  or  certificates,  receipt  or  receipts,  know- 
"  ing  the  same  to  be  forged,  counterfeited  or  altered,  with 
"  intent  to  defraud  his  majesty,  his  heirs,  &c.  or  any  body 
"  or  bodies  politic  or  corporate,  or  any  person  whoraso- 
"  ever  ;"  in  every  such  case,  every  person  so  offending  shall 
be  adjudged  guilty  of  felony,  without  benefit  of  clergy. 

The  statutes  also  occasionally  passed  in  order  to  grant  an-  Forging  cer- 
nuities  for  the  discharge  of  certain  exchequer  bills,  make  th  ^e 

forging  of  the  certificates,  &c.  therein  mentioned  capital  oi-  rge  of 

fences  :  as  the  50  Geo.  111.  c.  23.  s.  11.,  53  Geo.  III.  c.  41.  e™j?quer 
s.  26.,  and  the  late  statute  58  Geo.  III.  c.  23.  s.  38. 

The  statute  24  Geo.  III.  sess.  2.  c.  37.  s.  9.  made  the  For. ing 
forging  of  franks  a  felony,  punishable  by  transportation  for  terT,*2  4°  Geo." 

(/)  And  see  also  the  more  re-      to  which  the  clauses  of  the  48  Geo. 
cent  statutes,  56  Geo.  III.  c.  28.,      III.  c.  1.  are  extended. 
57  Geo.  III.  c.  2.  c.  16.  aud  c.  80., 
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III.  sen.  2.       <=rven  years;  and  a  clause  precisely  similar  is  contained  in 

Sog*o.  m.      toe  later  ^:it,,tr  42  (Jeo-  IIL  c'  63#  s*  U'  which  enaCtS' 
»•  14       "  That  if  any  person  whatsoever  shall  forge  or  counterfeit 

"  the  handwriting  of  any  person  whatsoever  in  the  super- 
"  Bcription  of  any  letter  or  packet  to  be  sent  by  the  post,  in 
order  to  avoid  the  payment  of  the  duty  of  postage,  or 
'  shall  forge,  counterfeit,  or  alter,  or  shall  procure  to  be 
"  forged,  counterfeited,  or  altered,  the  date  upon  the  super- 
"  scription  of  any  such  letter  or  packet,  or  shall  write  and 
"  -end  by  the  post,  or  cause  to  be  written  and  sent  by  the 
"  post,  any  letter  or  packet,  the  superscription  or  cover 
"  w  hereof  shall  be  forged  or  counterfeited,  or  the  date  upon 
>l  such  superscription  or  cover  altered,  in  order  to  avoid  the 
<;  payment  of  the  duty  of  postage,  knowing  the  same  to  be 
"  forged,  counterfeited,  or  altered  ;"  every  person  so  offend- 
ing shall  be  deemed  guilty  of  felony,  and  shall  be  transported 
for  seven  years. 

ill.  The  statute  43  Geo.  III.  c.  28.  s.  22.  (relating  to  the 

c.  28.  g.  22.      duties  on  letters  sent  by  the  post  in  Ireland.)  enacts,  that  if 

as  \ofranks\Q.  J  I  . 

Ireland.  any  person  shall  forge  or  counterfeit  the  seal  or  handwrit- 

ing, or  make  use  of  the  name  of  any  person,  in  the  super- 
scription of  any  letter  or  packet,  to  be  sent  by  the  post  in 
Ireland,  in  order  to  avoid  the  payment  of  the  duty  of  post- 
age there,  or  shall  forge,  alter,  &c.  or  procure  to  be  forged, 
altered,  &c.  the  date,  place,  or  any  other  part  of  the  super- 
scription of  any  such  letter  or  packet,  or  shall  write,  or 
cause  to  be  written  or  sent  by  the  post  in  Ireland,  any  let- 
ter or  packet,  the  superscription,  or  any  part  whereof,  shall 
be  forged,  altered,  &c.  in  order  to  avoid  the  payment  of  the 
duty  of  postage  there,  knowing,  &c. ;  or  if  any  person  shall 
forge,  &c.  or  procure  to  be  forged,  altered,  &c.  any  certi- 
ficate of  any  member  of  either  house  of  parliament,  (as  men- 
tioned in  the  act,)  or  of  any  other  person  entitled  to  the 
privilege  of  sending  letters  free  of  the  duty  of  postage,  in 
order  to  have  the  postage  charged  upon  any  cover,  letter,  &c. 
refunded,  such  offender  shall,  for  the  first  offence,  forfeit 
fifty  pounds ;  for  the  second  offence,  one  hundred  pounds; 
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and  for  the  third  offence,  shall  be  deemed  guilty  of  felony, 
and  be  transported  for  seven  years. 

The  forcing  of  the  posf-o/pcc  mark,  for  the  purpose  of  Forging  post- 

„   .  .  •ill  •        office  marks, 

avoiding  the  payment  of  the  postage,  is  punishable  as  a  mis-   54  Geo   IIL 

demeanor.     The  statute  54  Geo.  III.  c.  169.  s.  11.  enacts,  c. .169.  si  4. 

5o  Geo.  III. 
"  That  if  any  person  shall  forge  or  counterfeit,  or  cause  to  c.  103. 

"  be  forged  or  counterfeited  any  stamp,  mark  of  postage 

"  or  designation   upon  any  letter   hereby  authorized  to  be 

"  so   stamped,  marked  or  designated,  with  intent  to  avoid 

"  the  payment  of  the  rate  of  postage  hereby  imposed,"  each 

and  every  person  and  persons  so  offending  shall  be  deemed 

to  be  guilty  of  a  misdemeanor,  to  be  punished  by  fine  and 

imprisonment,  and  that  such  offence,  if  committed  within 

Great  Britain,  shall  be  enquired  of,  tried,  &c.  either  within 

the  city  of  London,  or  where  the  offence  shall  be  committed. 

The  statute  55  Geo.  III.  c.  103.  which  was  passed  for  the 

purpose  of  regulating   the   postage  of  ship-letters  to  and 

from   Ireland,   contains  a  similar  enactment  as  to  letters 

thereby  authorised  to  be  marked,  except  as  to  the  provision 

for  the  place  in  which  the  misdemeanor  is  to  be  tried. 

The  forging   the   name  or  handwriting  of  the  receiver-  Forging  the 
general   of  the  post-office,  or   his  clerk,   or  persons  duly  receiver.ge. 
authorised  by  him,  to  any  draft,  instrument,  &c.  has  been  neral  °f  '** 
made  the  subject  of  especial  legislative  enactment.     The  clerk,  &c! 
46  Geo.  III.  c.  83.  s.  9.  enacts,  "  That  if  any  person  or  46  Gpo-  "L 

'_  J    r  c.  83.  s.  '». 

"  persons  shall  knowingly  and  wilfully  forge  or  counterfeit,  47  Geo.  Ill 

"  or  cause  or  procure  to  be  forged  or  counterfeited,  or 

"  knowingly  and  wilfully  act  or  assist  in  forging  or  counter- 

ft  feiting  the  name  or  handwriting  of  the  receiver-general 

u  of  the  post-office  for  the  time  being,  or  his  clerk,  to  any 

"  draft,  instrument,   or  writing  whatsoever,  for  or  in  order 

Cl  to  the  receiving   or  obtaining  any  of  the  money  in  the 

'*  hands  or  custody   of  the  governor  and  company  of  the 

"  Bank  of  England,  on  account  of  the  receiver-general  of 

"  the  post-office,  or  shall  forge  or  counterfeit,  or  cause  or 

"  procure  to  be  forged  or  counterfeited,  or  knowingly  and 


sess.  2.  c.  59 
s.  3. 
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'•  wilfully  act  or  assist  in  the  forcing  or  counterfeiting  any 
draft,  instrument,  or  writing-  in  form  of  a  draft,  made  by 

ach  receiver-general  or  bis  deputy,  or  shall  utter  or  pub- 

"  lish    any  such,  knowing  the  same  to  be  forged  or  counter- 

ited,  with  an   intention   to  defraud  any  person  whom- 

oever,  or  any  corporation  ;"  every  such  person  so  offend- 
ing shall   be  guilty    of  felony,  without   benefit   of  clergy. 
The   IT  Ceo.  III.  sess.  2.  c.  59.  after  reciting  the  former 
act,  and  providing  that  any  person  duly  authorised  by  the 
receiver-general,  and  approved  of  by  the  postmaster-general, 
may  receive  any  monies,  make  any  payments,  sign  any  drafts, 
instruments,  &c.  enacts,  (s.  3.)  "  That  if  any  person  or  per- 
"  sons  shall  knowingly  and  wilfully  forge  or  counterfeit,  or 
"  cause  or  procure  to  be  forged  or  counterfeited,  or  know- 
"  ingly  and  wilfully  act  or  assist  in  forging  or  counterfeiting 
"  the  name  or  handwriting  of  any  person  or  persons  duly 
c;  authorised  by  the   receiver-general  of  the   post-office  to 
"  draw  any  such  drafts,  instruments,  or  writings  as  afore- 
"  said,  to  any  draft,  instrument,  or  writing  whatsoever,  for 
"  or  in  order  to  the  receiving  or  obtaining  any  of  the  money 
"  in  the  hands  or  custody  of  the  governor  and  company  of 
"  the  Bank  of  England,  on  account  of  the  receiver-general 
"  of  the  post-office,  or  shall  forge  or  counterfeit,  or  cause 
u  or  procure  to  be  forged  or  counterfeited,  or  knowingly 
"  and  wilfully  act  or  assist  in  the  forging  or  counterfeiting, 
"  any  draft,  instrument  or  writing,  in  form  of  a  draft,  made 
"  by   any  such  person,  or  shall  utter  or  publish  any  such, 
"  knowing  the   same  to  be  forged  or  counterfeited,  with  an 
'•  intention  to  defraud  any  person  whomsoever,  or  any  cor- 
"  poration  ;"  every  such  person  so  offending  shall  be  ad- 
judged  to  be  guilty  of  felony,  without  benefit  of  clergy. 

i.-ii-  The  statute  1  (ieo.  I.  stat.  2.  c.  25.  s.  6.  enacts,  "That 

i  ■  ;  v    person  or  persons  who  shall  counterfeit  the  hands 

turer,  •  of  the  treasurer,  comptroller,  surveyor,  clerk  of  the  acts, 

w-  or  of  the  commissioners  of  the  navy,  or  any  of  them,  or 

u  the  hand   or  hands  of  the  signing  or  vouching  officers  of 

"  his  majesty's  navy,  ships  or  yards,  or  the  hand  or  hands  of 


chap,  xxxiii.]     Securities  and  Documents.  1591 

"  any  one  or  more  of  tliem,  to  any  bill,  ticket  or  other  pa- 
"  pers,  by  virtue  whereof  his  majesty's  naval  treasure  is  or 
"  may  be  paid  or  disposed  of,  or  shall  knowingly  produce 
"  any  sucli  counterfeit  ticket,  bill  or  other  paper ;"  every 
such  person   so  offending,  shall  be  committed  to  prison  by 
the  said  officers  or  commissioners,  or  any  one  of  them,  until 
he  shall  find  surety  to  appear  at  the  next  general  assizes, 
or  quarter  sessions  of  the  peace,  for  the  county,  &c.  where 
such  offender  shall  be  so  committed  to  prison,  to  be  there 
proceeded  against  according  to  law. 

The  making  or  giving  a  fake  certificate,  &c.  upon  the  sale 
or  disposal  of  naval  stores,  is  subjected  to  a  pecuniary  fine 
of  200/.  by  the  statute  39  and  40  Geo.  III.  c.  89.  s.  26.  (g) 

The  statute  53  Geo.  III.  c.  151.  s.  12.  relates  to  the  forg-  Forging  &c. 

the  name  or 
ing,  &c.  the  name  or  hand  of  the  registrar  of  the  court  of  ad-  hand  of  the 

miralty,  or  of  appeals  for  prizes,  or  of  the  cashiers  of  the  Jjf8**™*^ 

bank,  &c.  to  any  certificate  or  writing,  for  the  purpose  of  arhniraitt/,&c. 

obtaining  any  of  the  money  or  effects  of  the  suitors  in  those    *JJ"se  eJm^. 

courts.      It  enacts   "  that  if  any  person  or  persons  shall  taining  the 

.       p  i  money  of  the 

"  forge  or  counterfeit,  or  procure  to  be  torged  or  counter-  sujlorS: 

"  feited,  or  willingly  act  or  assist  in  the  forging  or  counter-  53  Geo.  Ill . 

"  feiting,  the  name  or  hand  of  the  said  registrar  for  the  time 

"  being  of  the  high  court  of  admiralty  or  high  court  of  ap- 

"  peals  for  prizes,  or  his  deputy,  or  any  of  the  cashiers  of 

"  the  said  governor  and  company  of  the  Bank  of  England, 

"  to  any  certificate,  entry,  indorsement,  declaration  of  trust, 

"  note,  direction,  authority,  instrument,  or  writing  what- 

"  ever,  for  or  in  order  to  the  receiving  or  obtaining  any  of 

"  the    money   or  effects  of  any   of  the  suitors  of  the  said 

"  courts,  or  either  of  them,  or  shall  forge  or  counterfeit,  or 

"  procure  to  be  forged  or  counterfeited,  or  willingly  act  or 

"  assist  in  forging  or  counterfeiting  any  certificate,  entry, 

"  indorsement,  declaration  of  trust,    note,    direction,   au- 

"  thority,  instrument,  or  writing,  made  by  such  registrar  or 

(?)  See  nute,  1S35, 
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"  his  deputy,  or  any  of  the  cashiers  of  the  said  governor  and 
"  company  of  the  Bank  of  England,  or  shall  utter  or  publish 
"  any  such,  knowing  the  same  to  be  forged  or  counterfeited, 
"  with  intention  to  defraud  any  person  whatsoever,  then 
"  every  such  person  and  persons  so  offending  (being  thereof 
"  lawfully  convicted)  shall  be  and  is  hereby  declared  and 
<•  adjudged  to  be  guilty  of  felony." 

Forging,  &c.  By  the  statute  46  Geo.  III.  c.45.  s.  9.  the  forging  the 
the  tretuurer  Imnd  of  t,,e  Measurer  of  the  ordnance,  #c.  was  made  a  capital 
oj  the  9rdr  offence.  It  enacts,  "  that  if  any  person  or  persons  shall 
Geojil.c.45.  "  knowingly  and  wilfully  forge  or  counterfeit,  or  cause  or 
»  9.  a  proCure  to  be  forged  or  counterfeited,  or  knowingly  and 

"  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name 
"  or  hand  of  the  treasurer  of  the  ordnance  for  the  time  be- 
"  ing,  or  his  deputy,  or  the  person  or  persons  duly  author- 
"  ized  as  aforesaid,  to  any  draft,   instrument,  or  writing 
"  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining 
"  any  of  the  money  in  the  hands  or  custody  of  the  governor 
"  and  company  of  the  Bank  of  England,  on  account  of  the 
"  treasurer  of  the  ordnance;  or  shall  forge  or  counterfeit, 
"  or  cause   or  procure  to  be  forged  or  counterfeited,  or 
•l  knowingly   and  wilfully  act  or  assist  in  the  forging  or 
if  counterfeiting  any  draft,  instrument,  or  writing  in  form  of 
"  a  draft,  made  by  such  treasurer  of  the  ordnance  or  his  de- 
cc  puty,  or  the  person  or  persons  authorized  as  aforesaid,  or 
hall  utter  or  publish  any  such,  knowing  the  same  to  be 
u  forged    or  counterfeited,    with    an   intention   to  defraud 
"  any  person  whomsoever,"  every  such  person  so  offending 
shall  be  adjudged  to  be  guilty  of  felony  without  benefit  of 
clergy. 

Forging, &c.         The  statute  o4  Geo.  111.  c.  151.  s.  16.  makes  the  forg- 

hand  of  the  'nn>  &c*  *',e  name  or  hand  of  the  agent  general  for  volun- 
agent-general  teers  ant!  local  militia  an  offence  liable  to  capital  punish- 
'  and  lend  miii-  lncllt-      It  enacts,  "that  if  any   person  or  persons  shall 

«a,54Geo.III.  a  knowingly  and  wilfully  forge  or  counterfeit,  or  cause  or 
c  151. s.  16.  °  J        b  . 

u  procure  to  be  forged  or  counterfeited,  or  knowingly  or 
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"  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name 
•*  or  hand  of  the  agent  general  for  the  time  being,  or  his  de- 
"  puty,  or  the  person  or  persons  duly  authorized  as  afore- 
"  said,  to  any  bill  of  exchange,  acceptance,  draft,  or  instru- 
"  ment  in  writing  whatsoever,  for  or  in  order  to  the  receiv- 
"  ing  or  obtaining  any  of  the  money  in  the  hands  or  custody 
"  of  the  governor  and  company  of  the  Bank  of  England,  on 
"account  of  the  said  agent-general;  and  shall  forge  or 
"  counterfeit,  or  cause  or  procure  to  be  forged  or  counter- 
"  feited,  or  knowingly  and  wilfully  act  or  assist  in  the  forg- 
"  ing  or  counterfeiting  any  bill  of  exchange,  acceptance, 
"  draft,  instrument,  or  writing  in  form  of  a  draft,  made  by 
"  such  agent-general  or  his  deputy,  or  the  person  or  persons 
authorized  as  aforesaid;  or  shall  utter  or  publish  any 
such,  knowing  the  same  to  be  forged  or  counterfeited,  with 
"  an  intention  to  defraud  any  person  whomsoever;"  every 
such  person  so  offending  shall  be  adjudged  guilty  of  felony 
without  benefit  of  clergy. 

Forgery  and  false  personation  for  the  purpose  of  obtain-  ?or|J"s' *f  * 

ing  prize-money  pay,  &c.  of  persons  in  the  naval  or  marine  pose  of  ob- 

services,  have,  from  time  to  time,  been  made  capital  offences  J^"*1^  %£*' 

by  a  variety  of  statutes,  (h)    The  recent  statute  57  Geo.  III.  fyc.  of  persons 

c.  127.  s.  4.  enacts  "  that,  in  order  to  bring  into  one  act  the  ™  ^arine 

"  several  provisions  made  for  the  prevention  and  punish-  services.    57 

.  ,  -  /.      ,  Geo.  III.  c. 

"  ment  of  the  crimes  of  personation  and  forgery  for  the  pur-   i27.  s.4. 

"  pose  of  obtaining  prize-money ;  if  any  person  or  persons 

"  shall  willingly  or  knowingly  personate  or  falsely  assume, 

"  or  cause  or  procure  any  other  person  to  personate  or 

"  falsely  assume  the  name  or  character  of  any  commissioned 

"  officer,  warrant  or  petty  officer,  or  seaman,  or  any  com- 

"  missioned  or  non-commissioned  officer  of  marines  or  ma- 

"  rine,   or  any    other  person  entitled  or  supposed  to   be 

(h)  Amongst  others  the  31  G.  II.  Geo.  III.  c.  28.  s.  30.     49  Geo.  III. 

c.  10.  s.  24.     9  Geo.  III.  c.30.  s.  6.  c.  123.  s.  13.  28.     49  Geo.  III.  c. 

32  Geo.  III.  c.  33.  s.  23.     32  G.  III.  108.  s.  10.  and  54  Geo.  III.  c.  93. 

c.  34.  s.  29.     32  Geo.  III.  c.  67.  s.  s.  89. 
IS.    a  j  Geo.  III.  c.  94.  ».  34.     35 
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"  entitled  to  any  wages,   pay,  prize-money,  bounty-money, 

•  pension-money,  or  other  allowances  of  money  for  or  in 

•  respect  of  services  performed  or  supposed  to  have  been 
••  performed  on  board  of  any  ship  or  vessel  of  his  majesty, 
"  his  heirs,  &e.  or  the  wife,  widow,  executor,  oradministra- 
"  tor,  relation,  or  creditor  of  any  such  officer,  seaman,  or 
"  other  person  as  aforesaid,  in  order  to  receive  any  wages, 
"  Pay>  prize-money,  bounty-money,  pension-money,  or  other 
"  allowances  of  money  due  or  supposed  to  be  due  for  or  in 
"  respect  of  the  services  of  any  such  officer,  seaman,  marine, 
"  or  other  person  as  aforesaid,  performed  or  supposed  to 
"  have  been  performed  on  board  of  any  ship  or  vessel  of  his 
"  majesty,  his  heirs,  &c.or  shall  falsely  make,  forge,  counter- 
"  feit  or  alter,  or  cause  or  procure  to  be  falsely  made,  forged, 
"  counterfeited  or  altered,  or  willingly  act  or  assist  in  the 
"  false  making,  forging,  counterfeiting  or  altering  any  letter 
•;  of  attorney,  order,  bill,  ticket,  certificate  of  service,  or  other 
'c  certificate  whatsoever,  assignment,  last  will,  or  other  power 
"  or  authority  whatsoever,  in  order  to  receive  or  to  enable  any 
"  other  person  to  receive  any  wages,  pay,  prize-money,  bounty- 
"  money,  pension-money,  or  other  allowances  of  money  due 
"  or  supposed  to  be  due  for  or  in  respect  of  the  services  of  any 
•:  -neb  officer,  seaman,  marine,  or  other  person  as  aforesaid, 

rformed  or  supposed  to  have  been  performed  on  board 
"  of  any  ship  or  vessel  of  his  majesty,  his  heirs,  &c.  with 
"  intention  to  defraud  any  person  or  persons,  body  or  bodies 
"  politic  or  corporate  whatsoever;  or  shall  utter  or  publish 
"  as  (rue,  or  shall  aid  or  assist  in  uttering  or  publishing  as 
"  true,  any  false,  forged,  counterfeited,  or  altered  letter  of 
"  attori  .  order,  bill,  ticket,  certificate  of  service,  or  other 
"  certif  ite  whatsoever,  assignment,  last  will  or  other  power 
"  or  authority  whatsoever,  in  order  to  receive  any  wages, 
"  pay,  prize-money,  bounty-money,  pension-money,  or  other 
"  allov  met  s  of  money  due  or  supposed  to  be  due  for  or  in 
"  respect  of  !ie  services  of  any  such  officer,  seaman,  marine, 
"  or  other  person  as  aforesaid,  performed  or  supposed  to 
"  have  been  performed  on  board  of  any  ship  or  vessel  of 
"  his  majesty,  his  heirs,  &c.  with  intention  to  defraud  any 
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"  person  or  persons,  body  or  bodies  politic  or  corporate 
"  whatsoever,  knowing  the  same  to  be  false,  forged,  coun- 
terfeited or  altered;  or  shall  willingly  and  knowingly 
"take  a  false  oath  to  obtain  the  probate  of  any  will  or 
"  wills,  or  to  obtain  letters  of  administration,  in  order 
"  to  receive  or  to  enable  any  other  person  to  receive  any 
"  wages,  pay,  prize-money,  bounty-money,  pension-money, 
"  or  other  allowances  of  money  due  or  supposed  to  be  due 
"  for  or  in  respect  of  the  services  of  any  such  officer,  sea- 
"  man,  marine,  or  other  person  as  aforesaid,  performed  or 
"  supposed  to  have  been  performed  on  board  of  any  ship  or 
"  vessel  of  his  majesty,  his  heirs,  &c. ;  or  shall  demand  or 
"  receive  any  wages,  pay,  prize-money,  bounty-money,  pen- 
ci  sion-money,  or  other  allowances  of  money  due  or  supposed 
11  to  be  due  for  or  in  respect  of  the  services  of  any  such  of- 
"  ficer,  seaman,  marine,  or  other  person  as  aforesaid,  per- 
{i  formed  or  supposed  to  have  been  performed  on  board  any 
"  of  his  majesty's  ships  or  vessels,  upon  or  by  virtue  of  any 
"  probate  of  any  will  or  letters  of  administration,  knowing 
"  the  will  on  which  such  probate  shall  have  been  obtained 
."  to  be  false,  forged,  and  counterfeited,  or  knowing  the  pro- 
"  bate,  of  such  will,  or  such  letters  of  administration  as  last 
"  aforesaid,  to  have  been  obtained  by  means  of  any  such 
"  false  oath  as  aforesaid,  with  intention  to  defraud  any  per- 
"  son  or  persons,  body  or  bodies  politic  or  corporate  what- 
li  soever,"  every  such  person  so  offending  shall  be  deemed 
guilty  of  felony  without  benefit  of  clergy. 

It   has  been   holden  upon   the  statutes  relating  to   the  Brown's  case. 

false  personating  of  seamen,  that  as  the  false  personating  personating 

must  be  done  in  order  to  receive  the  wages,  &c.  of  some  must  De  {lone 
•  i  'n  ordcr  to  re- 

seaman,  &c.  entitled  or  supposed  to  be  entitled  thereto,  there  ceive  the 

must  be   some  evidence   to  shew  that  there   was  such  a  wa»es>  &c-  of 

some  seaman, 

person  of  the  name  and  character  assumed,  who  was  either  &c.  entitled 
entitled,  or  might  prima  facie  at  least  be  supposed  to  be  en-  J*J  be*ciiti"Ued 
titled,  to  receive  the  wages,  &c.  attempted  to  be  acquired,   thereto,  there 
Thus   where  the   prisoner  was    indicted  on   the    statute  evidence  of" 
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the  existence    31  Geo.  II.  c.  10.  (/)  for  personating  and  falsely  assuming  the 

"' 'J'.'  name  and  character  ofWra.  Wheeler,  a  person  supposed  to 

be  entitled  to  prize-money  for  service  done  on  board  his 

majesty's  ship  Terpsichore,  in  order  to  receive  certain  prize 

money,  &c. ;    one  of  the  objections  taken  after  conviction 

was,  that  there  was  no  evidence  that  Wm.  Wheeler  ever 

served  on  board  the  Terpsichore  in  any  capacity,  or  indeed, 

that  any  such  person   existed:   and   the  Judges,   after  a 

conference,    held   that  the    conviction   was    wrong,    there 

being  no  evidence   that    there  was    any  such    person    as 

Wm.  Wheeler,  who  either  was  entitled,  or  at  least  prima 

facie  entitled  to  prize  money,  as  a  seaman  on  board  the 

Terpsichore,  (k) 

i  annet's  case.       Jn  a  recent  case  on  the  statute  57  Geo.  III.  c.  127.  s.  4.  (/) 
the  name  in      the  indictment  charged  the  prisoner  with  wilfully  and  know- 

an  indictment  jn£r]y  personating,  and  falsely  assuming  the  name  and  cha- 

onthe57Geo.      =>  J  l  &'  J  .    ° 

(IF.  c.  127.       racter  of  Peter  M'cVzww,  a  person  entitled  to  prize  money  for 

and  in  respect  of  his  services  performed  on  board  of  a  ship 
of  his  majesty's  called  the  Tremendous,  in  order  to  receive 
such  prize  money,  with  intent  to  defraud  the  commissioners 
and  governors  of  the  royal  hospital  for  seamen  at  Green- 
wich against  the  form  of  the  statute,  &c.  A  second  count 
described  Peter  M'Cann  as  a  person  supposed  to  be  en- 
titled, &c.  for  services  supposed  to  have  been  performed. 
Upon  the  evidence  it  appeared  by  the  prize  list  and  muster 
book  of  the  Tremendous,  produced  by  the  proper  officers 
from  Greenwich  hospital,  that  there  was  a  person  of  the 
name  of  Peter  M'Carn  entitled  to  prize  money,  but  no  per- 
son of  the  name  of  Peter  M'Ccrww.  The  learned  Judge,  by 
whom  the  prisoner  was  tried,  inclined  to  direct  an  ac- 
quittal upon  this  variance  in  the  name:  but  he  ultimately 
left  the  case  to  the  jury,  directing   them  to  say  whether 

(i)  Ante,  1593,  note  (h).  M'Annelly'scase.tfa'rf.  p.  1009. 

(A.)  Browns  case  1800,  2  East.  (I)  Jntc,lb93. 

P.  C.  c.  20.  s.  4.  p.  1007.    S.P.  in 
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the  prisoner  intended  to  personate  Peter  M'Carw.  The 
jury  found  that  he  did  so  intend,  and  found  a  verdict 
of  guilty  ;  upon  which  judgment  was  respited,  and  the 
point  reserved  for  the  consideration  of  the  twelve  Judges; 
who  are  understood  to  have  determined  that  the  conviction 
was  wrong.  (?n) 

There  are  also  some   statutes  which  may   probably   be  Forgery,  &c. 

deemed  to  contain  enactments  still  existing ;  as  not  being  obtain  half- 

included  in  the  general  words  of  the  consolidating  statute  Pa&  allow- 

avtes,  pen- 
JUSt  Cited.  sions,  &c. 

The  49  Geo.  III.  c  35.  entitled  "an  act  for  the  more  49  Geo.  III.  c. 
"convenient  payment  of    pensions  to    widows  of    officers  25-s.  9&10. 
"  of  the  navy,"  enacts,  (s.  9.)  "  that  if  any  person  shall  Personating 
il  wilfully    and    knowingly  personate,   or    falsely    assume   tufed'to^"" 
"  the  name  or  character  of,  or  procure  any  other  person    pension. 
"  to  personate    or  falsely  assume  the  name  or   character 
"  of  any  widow  entitled,  or  supposed  to  be  entitled  to  any 
"  such  pension  aforesaid,  in   order   to   receive  the   same, 
"  or  any   part   thereof,   every   such   person   so    offending, 
"  and   being  lawfully   convicted  thereof,  shall   be  deemed 
"  guilty  of  felony,  and  may  be  transported  for  such  period, 
"  not  exceeding  fourteen  years,  as  the  court  shall  adjudge." 
The  tenth  section  enacts,  "  that  if  any  person  shall  know-  Section  10. 
"  ingly    and   wilfully   forge   or  counterfeit,    or    cause  or  tj^'.11*' &c' 
"  procure   to  be    forged  or    counterfeited,  or  knowingly  handwriting 
"  or   wilfully   act  or   assist  in    forging   or  counterfeiting,  Jidow;  or  of 

"  the  name  or  handwriting  of  any  widow  entitled  to  any  a»)  person  re- 

a        u  •  c  •      1   qu'red  to  sign 

such   pension,   or   of    any   person    or    persons   required  remittance- 

"  by   any   rules  or   regulations  made    under  and  by  vir-  bll,s'  certifi- 

u  *         *  'Af  '  •  cates»  &c- 

•  tue   ot  this  act  to  sign  any   remittance   bill,  certificate, 

'  voucher,  or  receipt,  in  relation  to  the  payment  of  any 

"  such   pension,  for    and   in    order  to    the    receiving    or 

"  obtaining  any   money    on    any    such   pension,  or  shall 

(m)  Tannefs  case,  cor.  Wood,  B.  Kent  Lent  Ass.  ISIS.  MS, 

5  I 
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"  utter  as  true  any  false,  forged  or  counterfeited  re- 
u  inittance  bill,  certificate,  voucher,  or  receipt,  knowing 
"  the  same  to  be  forged  or  counterfeited,  with  an  in* 
"  tenlion  to  defraud  any  person  whatsoever,"  every  such 
person  so  offending  shall  be  guilty  of  felony,  and  may 
be  transported  for  such  period,  not  exceeding  fourteen 
years,  as   the   said  court  shall  adjudge. 


49  Geo.  III.  c. 

45.  I.  10.  and 
11.     Person- 
ating persons 
entitled  to  al- 
lowances or 
half'pay,  ivc. 
and  forging 
hills,  certifi- 
cates, &c. 


The  49  Geo.  III.  c.  45.  entitled,  "  an  act  for  more  con- 
"  veniently  paying  of  allowances  on  the  compassionate  list 
"  of  the  navy  and  of  half-pay  to  officers  of  the  royal  ma- 
"  rines"  after  reciting  that  it  would  greatly  tend  to  the  com- 
fort and  accommodation  of  persons  receiving  any  sums  of 
money  or  allowances  in  consequence  of  their  names  being 
inserted  in  the  compassionate  list  of  the  navy,  and  also  of 
the  officers  of  the  royal  marines,  entitled  to  half-pay,  if  such 
allowances  and  half-pay  were  paid  to  the  persons  respectively 
entitled  thereto,  at  or  near  the  places  of  their  respective  re- 
sidences; and  providing  that  persons  entitled  to  such  allow- 
ances and  half-pay  may,  on  application  for  that  purpose,  re- 
ceive payments  from  the  receiver-general  of  the  land  tax,  or 
collector  of  the  customs  and  excise,  &c,  enacts,  (s.   10.) 
"  that  if  any  person  shall  wilfully  and  knowingly  personate, 
"  or  falsely  assume  the  name  or  character  of,  or  procure 
u  any  other  person  to  personate,  or  falsely  to  assume  the 
"  name  or  character  of  any  person  entitled,  or  supposed  to 
'  be  entitled,  to  any  such  allowance  aforesaid,  or  of  any 
"  officer  of  the  royal  marines  on   half  pay  as   aforesaid, 
'  in  order  to  receive  such  allowance  or  half  pay,  or  any 
"  part  thereof,"  every  such  person  so  offending   shall  be 
deemed  guilty  of  felony,  and  may  be  transported  for  such 
period  not  exceeding  fourteen  years,  as  the  court  shall  ad- 
judge.     The  eleventh  section  enacts,  "  that  if  any  person 
"  shall  knowingly  and  wilfully  forge  or  counterfeit,  or  cause 
'  or  procure  to  be  forged  or  counterfeited,  or  knowingly 
'  and  wilfully  act  or  assist  in  forging  and  counterfeiting,  the 
'  name  or  handwriting  of  any  person  or  officer  entitled  to 
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"  any  such  allowance,  or  to  such  half  pay,  or  of  any  person 
"  or  persons  required  by  any  rules  or  regulations  made  un« 
w  der  and  by  virtue  of  this  act,  to  sign  any  remittance  bill, 
"  certificate,  voucher,  or  receipt,  in  relation  to  the  payment 
"  of  any  such  allowance  or  half-pay,  for  and  in  order  to  the 
"  receiving  or  obtaining  any  money  on  any  such  allowance 
"or  half-pay;  or  shall  utter  as  true  any  false,  forged,  or 
"  counterfeited  remittance  bill,  certificate,  voucher,  or  re- 
"  ceipt,  knowing  the  same  to  be  forged  or  counterfeited, 
"  with  an  intention  to  defraud  any  person  whatsoever  ;" 
every  such  person  so  offending  shall  be  adjudged  to  be  guilty 
of  felony  :  and  may  be  transported  for  such  period,  not  ex- 
ceeding fourteen  years,  as  the  said  court  shall  adjudge. 

The  statute  3  Geo.  III.  c.  16.  s.  6.  related  to  the  false  3  Geo.  III.  c. 

personating  the  name,  &c.  of  an  out-pensioner  at  Greenwich  Geo8  III  c^ 

hospital.     And  the  more  recent  statute  54  Geo.  III.  c.  J 10.   no- s-  6- 

s.  6.  enacts,  "  that  whosoever   willingly    or  knowingly  shall  sonatinJtbe 

"  personate  or  falsely  assume  the  name  or  character  of,  or  name'  &c-  of 
.,  an  out-peu- 

procure  any  other  to  personate  or  falsely  to  assume  the  sionerat 

"  name  or  character  of  any  person  to  whom  any  such  certifi-  ^'llai^ 

"  cate  as  aforesaid  shall  have  been   granted,  in   order  to 

"  receive  the  money  mentioned  in  such  certificate,  or  shall 

"  willingly  and    knowingly    personate    or    falsely    assume 

u  the  name  or  character  of,  or  procure  any  other  to  per- 

"  sonate  or  falsely  to  assume  the  name  or  character  of  any 

"  person,  in  order  to  receive  any  money  due  or  supposed  to 

"  be  due  for  or  on  account  of  any  out-pension  granted  by 

u  the  said  hospital ;  or  shall  forge  or  counterfeit,  or  procure 

"  to  be  forged  or  counterfeited,  any  bill,  certificate,  letter  of 

"  attorney,  ticket,  certificate,  assignment,  last  will  or  any 

"  other  power  or  authority,  or  other  document  whatsoever, 

"  in  order  to  receive  any  such  money  ;  or  shall  willingly  and 

"  knowingly  take  a  false  oath,  or  procure  any  other  person 

"  to  take  a  false  oath,  in  order  to  receive  payment  of  any 

"  money  due  or  supposed  to  be  due  for  or  on  account  of  any 

"  out-pension  granted  by  the  said  hospital ;  or  shall  utter  or 

5  i  2 
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"  publish  ae  true  any  false,  forged  or  counterfeited  letter  of 
"attorney,  bill,  ticket,  certificate,  assignment,  last  will  or 
"  anv  other  power  or  authority,  in  order  to  receive  pay- 
£-  incut  of  any  money  due,  or  supposed  to  be  due,  for  or 
"  on  account  of  any  out-pension  ;"  shall  be  deemed  guilty  of 
felony,  without  benefit  of  clergy. 

"ir.       The  55  Geo.  III.  c.  60.  s.  30.  enacts  "  that  if  any  person 
in*  false  peti-  "  *'ia'l  s'"n  or  subscribe  any  petition  or  application  to  the 

lions,  <\r  to    u  treasurer,  or  paymaster  of  his  majesty's  navy  for  the  time 

til.-  treasurer  ,  .        '  .       .,„  .,  .       .         _  . 

of  the  navy,         being,  falsely  and  wilfully  representing  herself  or  himself 

\n  obtain  a       u  to  be  tj,e  widow,  or  the  nearest  or  one  of  the  nearest  of 

certificate 

from  the  in-     u  kindred  of  any  deceased  petty  officer  or  seaman,  non-com- 
« !Tow.  "  missioned  officer  of  marines  or  marine,  who  shall    have 

™(  < *  III*   11   ^ 

wills,  &c.         «  belonged  to  or  served  on  board  any  of  his   majesty's  ships 
"  or  vessels,  or  utter  or  publish  any  such  petition  or  appli- 
"  cation  so  signed  or  subscribed   as   aforesaid,  containing 
11  such  false  and  wilful  representation  as  aforesaid,  in  order 
"  to  obtain  a  certificate  from  the  inspector  of  seamen's  wills 
"  and  powers  to  procure  letters  of  administration  to  the  ef- 
"  fects  of  any  such  petty  officer  or  seaman,  non-commis- 
u  sioned  officer  of  marines  or  marine,  or  to  procure  payment 
"  of  any  wages,  pay,  prize  money,  bounty  money  or  other 
c'  allowances  of  money  under  twenty  pounds,  for  or  in  re- 
11  epect  of  services  on  board  any  ship,  or  vessel  of  his  ma- 
"  jesty,  his  heirs  or  successors  ;  or  if  any  person  or  persons 
"  shall  demand  or  receive  any  wages,  pay,  prize  money, 
"  bounty  money  or  other  allowance  of  money  due  or  sup- 
"  posed  to  be  due  for  or  in  respect  of  the  services  of  any 
u  such  petty  officer  or  seaman,  non-commissioned  officer  of 
"  marines  or  marine,  upon  or  by  virtue  of  any  certificate 
"  from   the  said  inspector  of  seamen's  wills,  knowing  such 
"  certificate  to  have  been  obtained  by  false  representations 
"  or  pretences,"  every  such  person  shall  be  transported  be- 
yond the  seas  for  the  term  of  seven  years,  in  like  manner  as 
persons  convicted  of  felony  are  directed  to  be  transported  by 
the  laws  and  statutes  of  this  realm.    And  the  same  statute 
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(s.  31.)  enacts,  "  that  if  any  person  shall  falsely  make,  forge   ?•  31  Fo,'i,'- , 
'  '  J  *  J  ?      rog  names  of 

"or  counterfeit,  or  cause  or  procure  to   be  falsely  made,   ministers,  &c. 

"  forged  or  counterfeited,  or  willingly  act  and  assist  in  the 
"  false  making,  forging  or  counterfeiting  the  signature  of 
"  any  minister  or  householder  of  any  parish,  to  any  certifi- 
"  cate  annexed  or  subjoined  to  or  contained  in  any  check 
"  or  petition  for  a  certificate,  as  required,  described  and 
"  mentioned  in  this  act,  to  enable  any  person  or  persons 
"  to  obtain  probate  of  any  will  or  letters  of  administration 
"  to  any  such  petty  officer  or  seaman,  non-commissioned 
M  officer  of  marines  or  marine;  or  shall  utter  or  publish  as 
"  true  any  such  certificate  annexed  or  subjoined  to  or  con- 
"  tained  in  any  such  check  or  petition,  with  any  false,  forged 
"  or  counterfeited  signature  of  any  such  minister,  or  house- 
':  holder  of  any  parish  subscribed  thereto,  knowing  the  same 
(t  signature  to  be  false,  forged  or  counterfeited,  with  inten- 
Ct  tion  to  defraud  any  person  or  persons,  body  or  bodies  po- 
"  litic  or  corporate  whatsoever,1'  then  every  such  person  so 
offending  shall  be  deemed  guilty  of  felony,  and  be  trans- 
ported as  a  felon  for  the  term  of  life,  or  fourteen  years,  or 
seven  years,  as  the  court  before  which  such  offender  shall  be 
tried,  shall  adjudge. 

The  statute  56  Geo.  III.  c.  101.  reciting  that  it  would  56  Geo.  III.  c. 
tend  to  the  convenience  and  advantage  of  the  commissioned  ForriiV.&c. 

and  warrant  officers  in  his  majesty's  navy  on  half  nay,  and  certificates, 

,  ,.  .  bills  of  ex- 

ot  persons  receiving  pensions  on  the  ordinary  estimate  of  the  change,  &c 

navy,  if  they  were  enabled  to  draw  for  such  half  pay  and  "*ed  'n  dnw- 

.  .  r  J  mg  tor  halt- 

pensions  by  bills  of  exchange  on  the  commissioners  of  the  pay,  pensions. 

navy,  instead  of  being  paid  the  same  by  remittance  bills, 

provides  a  method  for  effecting-  such  purpose ;    and   then 

enacts,  (s.  4)  "  that  if  any  person  or  persons  shall  falsely 

"  make,  forge  or  counterfeit,  or  cause  or  procure  to   be 

"  falsely  made,   forged  or  counterfeited,  or  willingly  act  or 

•:  assist  in  the  false  making,  forging  or  counterfeiting  of  any 

"  such  authority  or  certificate,  or  bill  of  exchange,  or  as- 

"  signment  as  aforesaid,  or  shall  utter  or  publish  as  true  any 
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"  such  false,  forced  or  counterfeited  authority  or  certificate, 
u  bill  of  exchange  or  assignment,  knowing  the  same  to  be 
"  false,  forged  or  counterfeited,  with  intent  to  defraud  any 
"  person  or  persons  body  or  bodies  politic  or  corporate," 
every  such  person  so  offending  shall  be  deemed  guilty  of 
felon)  without  benefit  of  clergy. 

Ljon'tcue.  \  point  may  be  here  noticed,  which  arose  upon  the  con- 

l .,'mr'r "or'ai-      slruction  of  the  statutes  by  which  powers  of  attorney  to  re- 

i.  rney,  to  re-  ceivc  prjze  money  were  regulated.     The  prisoner  had  been 

ceive  prize-  .  . 

money,  hold-    convicted  upon  an  indictment  which  contained  counts  charg- 

,','.a  ca"    in<r  him  with  bavins  forged  a  power  of  attornev  of  one  J.  O. 
pital  ottencc         °  ~       °  * 

though  not  m  a  midshipman  in  his  majesty's  service,  to  receive  certain 
ied  bva      prize  money  then  due,  and  also  counts  on  the  statute  2  Geo. 

particular         J  J#  c>  25,  charging  him  generally  with  the  forgery  of  a  deed. 

Geo.  III.  c.        By  the  statute  45  Geo.  III.  c.  72.  s.  92.  a  form   was  pre- 

?2.f.  92.  scribed  for  a  negotiable  order,  by  a  petty  officer  on  the 
agent,  or  treasurer  of  Greenwich  hospital,  with  a  certificate 
subjoined,  &c.  and  the  principal  point  made  on  behalf  of 
the  prisoner  was  whether  this  prescribed  form  of  an  order  in- 
validated every  power  for  the  purpose  of  receiving  prize  mo- 
ney couched  in  other  terms  and  in  a  different  form  than  were 
contained  in  that  statute.  It  is  understood  that,  the  point 
being  submitted  to  the  consideration  of  the  twelve  Judges, 
all  of  them  (with  the  exception  of  Graham,  B.  who  dis- 
sented), thought  that  the  forging  a  power  of  attorney, 
though  not  in  the  prescribed  form,  was  a  capital  offence,  and 
that  the  conviction  was  right  :  and  that  most  of  the  Judges 
thought  that  the  power  of  attorney  in  question  was  a  deed 
vi ithin  the  statute  2  Geo.  II.  c.  25.  (n) 

It  has  been  holden   that  the  muster  books  of  the  king's 
m  the  nin \-  .  ,  . 

.Hi  ships,  documented  in  the  navy-office,  to  which  returns  are 

regularly  made,  by  the  several  commanders,  of  the  names, 

&c.  of  their  respective  crews,  may  be  admitted  as  evidence 

»     Rex  t>.  Rickettsia)  on,  O.B.       II.  c.  25,  scepost.  Chap.  XXXIV. 
1818,  MS.     As  to  the  statute  2  Geo. 


deuce. 
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of  the  persons  therein  named  having  served  on  board  the 
several  ships  in  the  capacities  there  mentioned,  (o) 

The  39  Eliz.  c.  17.  s.  3.  enacts,  that  every  idle  and  wan-   Foremen,  &c. 

,  ...  .  i  /.  i  •  •       testimonials 

dering  soldier  or  mariner,  who,  coming  trom  his  captain   Gf  soldiers 

from  the  seas,  or  from  beyond  the  seas,  shall  not  have  a  tes-  a"d  mariners, 

timonial  under  the  hand  of  a  justice  of  peace,  of  or  near  s.  3. 

the  place  where  he  landed,  setting  down  the  place  and  time 

when  and  where  he  landed,  (and  other  particulars  therein 

mentioned,)  and  also,  "  as  well  every  such  idle  and  wander- 

"  ing  soldier  or  mariner,  as  every  other  idle  person  wander- 

(t  ing  as  soldier  or  mariner,  which  shall  at  any  time  hereafter 

"  forge  or  counterfeit  any  such  testimonial,  or  have  with  him 

"  or  them  any  such  testimonial  forged  or  counterfeited  as 

"  aforesaid,  knowing  the  same  to  be  counterfeited  or  forged, 

11  in  all  these  cases  every  such  act  or  acts  to  be  felony, 

"  and  the  offenders  to  suffer  as  aforesaid,  without  any  be- 

"  nefit  of  clergy." 

The  statute  4  Geo.  II.  c.  18.  s.  1.  having  reference  to  Foro-in^,  &c. 

the  treaties  between  this  kingdom  and  the  Barbary  powers ;   an)  Medlter- 

s  J   r  '    ranean  pass, 

by  which,  on  producing  a  pass  in  a  certain  form,  those  4  Geo.  II.  c. 

powers  agreed  to  let  British  vessels  go  free,  enacted,  "  That      '  s*   * 

"  if  any  person  or  persons  shall  within  Great  Britain  or 

li  Ireland,  or  any  other  his  majesty's  dominions,  or  without, 

"  falsely  make,  forge  or  counterfeit,  or  cause  or  procure  to 

"  be  falsely  made,  forged  or  counterfeited,  or  wittingly  or 

"  knowingly  act  or  assist  in  the  false  making,  forging  or 

"  counterfeiting  any  pass   or  passes  for  an}'  ship  or  ships 

"  whatsoever,  commonly  called  a  Mediterranean  pass  or 

"  Mediterranean  passes,  or  shall  counterfeit  the  seal  of  the 

"  said  office,  or  the  hand  or  hands  of  the  lord  high-admiral 

"  of  Great  Britain  and  Ireland  for  the  time  being,  or  of  any 

"  commissioner  or  commissioners  for  executing-  the  said  office 


o 


(0)  Rhodes's  case,  1  Leach  24.      25.  p.  911.     T^  net's  case,  ante, 
Fitzg-erald  and  Lee  (case  of),    1       1596. 
Leach  20.    2  East.  P.  C.  c.  19.  s. 
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«  for  the  time  being,  to  any  such  pass  or  passes,  or  shall 
"  alter  or  erase  any  true  and  authentic  pass  or  passes  is* 
"  sued  or  made  out  by  the  lord  high-admiral  of  Great  Bri- 
•  tain  and  Ireland,  or  the  commissioners  for  executing  the 
iid  ollice  for  the  time  being,  or  shall  utter  or  publish  as 
"  true  any  such  false,  forged,  counterfeited,  altered  or 
"  erased  pass  or  passes,  Knowing  the  same  to  be  false, 
"  forced,  counterfeited,  altered  or  erased,  all  and  every 
"  such  person  and  persons,  being  in  due  form  of  law  con- 
"  victed  of  any  of  the  offences  aforesaid  in  any  proper  court 
"  of  Great  Britain,  Ireland,  or  any  of  his  majesty's  planta- 
"  tions  beyond  the  seas,  where  such  offence  shall  be  com- 
"  mittcd  respectively,  shall  be  adjudged  guilty  of  felony, 
"  and  shall  suffer  death  as  in  cases  of  felony,  without  benefit 
"  of  clergy."  By  the  second  section  it  is  provided,  that 
such  offences  committed  in  any  country  or  place  out  of 
Great  Britain,  either  within  or  without  his  majesty's  domi- 
nions, may  be  inquired  of,  &c.  in  any  county  of  Great  Bri- 
tain, by  virtue  of  the  king's  commission  of  oyer  and  ter- 
miner and  gaol  delivery,  or  before  any  court  of  justiciary  in 
Scotland,  &c. 


For£m<i 
certificate!, 
&c.  relating 
to  the  Slave 

Trade. 


The  statute  47  Geo.  III.  sess.  1.  c.  56.  entitled,  "  An  act 
"  for  the  Abolition  of  the  Slave  Trade,"  enacts,  (s.  12.) 
"  That  if  any  person  shall  wilfully  and  fraudulently  forge 
"  or  counterfeit  any  such  certificate,  copy  of  sentence  of 
"  condemnation,  or  receipt  as  aforesaid,  or  any  part  thereof, 
iC  or  shall  knowingly  and  wilfully  utter  or  publish  the  same, 
"  knowing  it  to  be  forged  or  counterfeited,  with  intent  to 
"  defraud  his  majesty,  his  heirs  and  successors,  or  any 
"  other  person  or  persons  whatever  ;"  the  party  so  offend- 
ing shall  suffer  death  as  in  cases  of  felony,  without  benefit 
of  clergy. 


Purging  The  statute   46  Geo.  III.  c.  98.  entitled,  "An  act  for 

certificaUt,       making  additional  and  further  provisions  for  the  effectual 

'""  HI.      performance  of  quarantine  in  Great  Britain,"  enacts,  (s.  8.) 

"  That  if  any  person  shall  knowingly  and  wilfully  forge  or 


chap,  xxxm  ]     Securities  and  Documents.  J  605 

"  counterfeit,  interline,  erase,  or  alter,  or  procure  to  be 
"  forced  or  counterfeited,  interlined,  erased,  or  altered,  any 
"  certificate  directed  or  required  to  be  granted  by  any  order 
"  of  his  majesty,  his  heirs,  &c.  in  council  now  in  force,  or 
"  hereafter  to  be  made  touching  quarantine,  and  the  preven- 
"  tion  of  infection,  or  shall  publish  as  true  any  such  forged 
"  or  counterfeited,  interlined,  erased,  or  altered  certificate, 
"  knowing  the  same  to  be  forged  or  counterfeited,  interlined, 
"  erased,  or  altered,  or  shall  knowingly  and  wilfully  utter 
"  and  publish  any  such  certificate,  with  intent  to  obtain  the 
"  effect  of  a  true  certificate  to  be  given  thereto,  knowing  the 
"  contents  of  such  certificate  to  be  false  ;"  he  or  she  shall 
be  adjudged  guilty  of  felony,  without  benefit  of  clergy. 

The  statute  47  Geo.  III.  sess.  2.  c.  66.  was  passed  for  Countcrfeit- 

the  purpose  of  making  more  effectual  provision  for  the  pre-  ,nS  licences 

1  '  for  navigating 

vention  of  smuggling;  and,  after  authorising  certain  persons  ships,  &c.  47 

therein   mentioned  to  grant  licences   for  navi»atino-   &c.  it  „  °  }' 7'^!' 

p  n-         of  2.  c.  66.  s.  iw 

enacts,  (s.  26.)  "  That  if  any  person  or  persons  shall  coun- 
"  terfeit,  erase,  alter,  or  falsify,  or  cause  to  be  counterfeited, 
"  erased,  altered,  or  falsified,  any  licence  which  has  been 
"  granted  by  the  lord  high-admiral  of  Great  Britain,  or  by 
"  the  commissioners  of  the  admiralty  for  the  time  being,  or 
"  by  any  person  authorised  by  them  to  grant  such  licence, 
"  or  which  shall,  in  pursuance  of  this  act,  be  granted  by  the 
"  commissioners  of  his  majesty's  customs  in  England,  Scot- 
"  land,  or  Ireland,  respectively,  or  any  three  of  them  for 
"  the  time  being,  or  shall  knowingly  or  wilfully  make  use  of 
"  any  licence  so  counterfeited,  erased,  altered,  or  falsified, 
"  such  person  or  persons  shall  for  every  such  offence  forfeit 
"  the  sum  of  five  hundred  pounds." 

By  the  12  Geo.  I.  c.  32.,  which  was  passed  for  the  better  se-  Forging  do- 
curing  the  monies  and  effects  of  the  suitors  of  the  Court  of  cumentsre- 
.    .  lating  to  the 

Chancery,  it  is  enacted,  (s.  9.)  "That  if  any  person  or  persons  monies,&c.of 

"  shall  forge  or  counterfeit,  or  procure  to  be  forged  or  coun-  chtT^  12 
u  terfeited,  or  willingly  act  or  assist  in  the  forging  or  counter-  Geo.  I.  c.  32. 
"  feiting  the  name  or  hand  of  the  said  accountant-general,  s" 
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"  the  said  register,  the  said  clerk  of  the  report-office,  or 
"  any  of  the  cashiers  of  the  said  governor  and  company  of 
c;  the  Hank  of  England,  to  any  certificate,  report,  entry,  in- 
<•  dorsement,  declaration  of  trust,  note,  direction,  authority, 
"  instrument  or  writing  whatsoever,  for  or  in  order  to  the 
"  receiving  or  obtaining  any  the  money  or  effects  of  any  of 
"  the  suitors  of  the  said  Court  of  Chancery,  or  shall  forge  or 
"  counterfeit,  or  procure  to  be  forged  or  counterfeited,  or 
"  wilfully  act  or  assist  in  forging  or  counterfeiting  any  cer- 
"  tificate,  report,  entry,  indorsement,  declaration  of  trust, 
"  note,  direction,  authority,  instrument  or  writing  in  form 
"  of  a  certificate,  report,  entry,  indorsement,  declaration  of 
"  trust,  note,  direction,  authority,  instrument  or  writing, 
"  made  by  such  accountant-general,  register,  clerk  of  the  re- 
u  port-office,  or  any  of  the  cashiers  of  the  said  governor  and 
"  company  of  the  Bank  of  England,  or  shall  utter  or  pub- 
"  lish  any  such,  knowing  the  same  to  be  forged  or  counter* 
"  feited,  with  intention  to  defraud  any  person  whatsoever;" 
then  every  such  person  so  offending  shall  be  adjudged  to  be 
guilty  of  felony,  without  benefit  of  clergy. 

Gibson's  case.  ^n  a  case  uPon  this  statute  the  prisoner  was  indicted  for 

Forging  a  forging  a  writing,  purporting  to  be  an  office-copy  of  a  report 

porting  to  be  of  the  uccomptanl-  general  of  money  being  paid  into  the  Bank 

«f« C*~C9taf  Pursuant  to  an  order  of  Chancery,  and  also  an  office-copy  of 

t>tr  aceompt-  a  certificate  of  one  of  the  cashiers  of  the  Bank,  of  the  payment 

of  inoney  be-  of  tlie  money  into  tne  Bank.     The  second  count  was  for 

ing  paid  into  publishing   the  same,  knowing  them   to  be  forged,  with  in- 

alio  an  office-  tent  to  defraud,  &c.     And  the  third  and  fourth  counts  were, 

<"//.v<i/  a  r,-r-  the  one  for  forging,  the  other  for  publishing  a  writing  in 

t't'intr  of  one  e  .  . 

tflhe  catkiert  form  of  ;l  writing  purporting  to  be  an  office-copy  of  the  cer- 
u  »rUhf*,tb  tificate  of  the  accomptant-general,  and  an  office-copy  of  the 
I.  c.  receipt  of  the  cashier  of  the  Bank.  There  were  other  counts 
in  the  indictment,  of  which  the  defendant  was  acquitted. 
The  certificate  and  receipt  were  set  out  verbatim  in  all  the 
counts ;  and  the  offence  was  laid  to  be  done  with  intent  to 
defraud  William  Hunt.  Upon  the  trial  a  special  verdict 
was  lbuud,  which  was  afterwards  argued  before  Lord  Mans- 


W.  «.  9. 
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field,  and  nine  of  the  other  Judges.  After  the  argument, 
Lord  Mansfield  observed,  that  the  verdict  left  but  one 
question  to  consider,  namely,  Whether  the  offence  was  with- 
in the  statute  12  Geo.  I.  c.  32.  s.  9.,  and  said  that  if  they 
had  any  doubts,  the  Judges  would  appoint  it  to  be  argued 
again  the  next  term  ;  and  therefore  their  Lordships  deferred 
giving  their  opinion.  But,  in  a  subsequent  term,  eleven  of 
the  Judges  met  at  Serjeants'  Inn  ;  and  they  were  of  opinion 
that  the  indictment  and  the  special  verdict  were  sufficient,  and 
needed  no  amendment ;  and  that  the  case  was  within  the 
statute,  (p) 

The  making  a  false  entry  in  a  parish  register,  of  any  mat-  Making  false 
,     .  .  .i       /•       •  o  •  entries  in 

ter  relating  to  a  marriage,   the  forging,  &c.   a  marriage  par,-sj,  reg7-s. 

licence,  and  destroying  a  register-book  of  marriages,  were  ters>  as  t0  an!t 

marriage  ; 

made  capital  offences  by  the  statute,  (commonly  called  the  forging,  &c. 

marriage  act,)  26  Geo.  II.  c.  33.     The  sixteenth  section  of  a  marriage  li- 

3  7  cenee ;  and 

that  statute  enacts,  "  That  if  any  person  shall,  with  intent  destroying 

"  to  elude  the  force  of  this  act,  knowingly  and  wilfullv  in-  re&*tf  °f 

n  J  J  marriages, 

"  sert  or  cause  to  be  inserted  in  the  register-book  of  such  26  Geo.  II. 

"  parish  or  chapelry  as  aforesaid,  any   false  entry  of  any 

"  matter  or  thing  relating  to  any  marriage  ;  or  falsely  make, 

a  alter,  forge   or  counterfeit,  or  cause   or  procure  to  be 

"  falsely  made,  altered,  forged  or  counterfeited,  or  act  or  as- 

"  sist  in  falsely  making,  altering,  forging  or  counterfeiting 

*c  any  such  entry  in  such  register  ;  or  falsely  make,  alter, 

"  forge  or  counterfeit,  or  cause  or   procure  to  be  falsely 

"  made,  altered   forged  or  counterfeited,  or  assist  in  falsely 

"  making,    altering,    forging    or   counterfeiting    any   such 

"  licence  of  marriage  as  aforesaid  ;  or  utter  or  publish  as 

"  true  any  such  false,  altered,  forged  or  counterfeited  re- 

"  gister  as  aforesaid,  or  a  copy  thereof;  or  any  such  false, 

(p)  Gibson's  case,    O.  B.   1766.  length,  for  the  reason  that  the  par- 

Uil.  T.  1768,  1  Leach  61.     2  East.  ticular  grounds  on  which  the  case 

P.  C.  c.  19.  s.  22.  p.  899.,  in  which  was  decided  are  not  declared  in  the 

last  authority  the  special  verdict  is  note.     The  prisoner  was  executed, 

fully    stated,  and    the  arguments  1  Leach  63. 
of  counsel  given  at  considerable  2 


c.  33. 


52  Geo    111. 
c.  146. 
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"  altered,  forged  or  counterfeited  licence  of  marriage,  know- 
u  ing  such  register  or  licence  of  marriage  respectively  to  be 
"false,  altered,  forged  or  counterfeited;  or  if  any  person 
"  shall  wilfully  destroy,  or  cause  or  procure  to  be  destroyed, 
"  ;m\  register-book  of  marriages,  or  any  part  of  such  re- 
"  gister-book,  with  intent  to  avoid  any  marriage,  or  to  sub- 
"  ject  any  person  to  any  of  the  penalties  of  this  act;"  every 
person  so  offending  shall  be  adjudged  to  be  guilty  of  felony, 
without  benefit  of  clergy. 

Making  fake        The  late  statute  52  Geo.  111.  c.  146.,  which  was  passed 
register  of       f°r  *'u>   better   regulating  and  preserving  parish  and  other 

baptisms,  bu-    registers  of  births,    baptisms,   marriages,  and  burials,  after 
rials,  or  mar-  .  . 

riages;   forg-   providing  as  to  the  register-books   to  be  kept,  and  copies, 

ing,&c.  or      &c    to  be  transmitted,  &c.    enacts,  (s.  14.)  "That  if  any 

destroying 

the  register,      "person   shall  knowingly  and  wilfully  insert,  or  cause,  or 

"  permit  to  be  inserted   in  any  such  register-book  of  such 

"  baptisms,    burials  or   marriages  as  aforesaid,  or  in  any 

"  such  copy  of  any  such   register  so  directed  to  be  trans- 

"  mitted  to  the  registrars  as  aforesaid,  or  in  any  such  lists 

"  or  declarations  also  directed  to  be  transmitted  to  such  re- 

"  gistrars  as  aforesaid,  any  false   entry  of  any  matter  or 

"  thing  relating  to  any  baptism,  burial  or  marriage,  or  shall 

"  falsely  make,  alter,  forge  or  counterfeit,  or  cause  or  pro- 

"  cure,    or    wilfully   permit   to    be    falsely    made,    altered, 

"  forged  or  counterfeited,  any  part  of  any  such  register, 

"  list  or  declaration,  or  of  any   such  copy  of  any  such  re- 

"  gister;  or  shall  wilfully  destroy,  deface  or  injure,  or  cause 

"  or  procure,  or  permit  to  be   destroyed,    defaced    or  in- 

"jured,  any   such  register-book,   or  any   part  thereof;  or 

"  shall  knowingly  and   wilfully  sign,  or  certify  any  copy  of 

"  any   such  register  hereby   required  to   be  transmitted  as 

"  aforesaid,  which  shall  be  false  in  any  part  thereof,  know- 

"  ing  the  same  to  be  fal-e  ;"  every  person  so  offending  shall 

be  adjudged  to  be  guilty  of  felony,  and  shall  be  transported 

for  the  term  of  fourteen  years.  The  twentieth  section  contains 

a  proviso  that  nothing  in  this  act  contained  shall  extend  to 

repeal  any  provision  contained  in  the  2d  Geo.  II.  c.  33. 
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The  statutes  authorising  government  to  raise  money  by  Forging,  &c. 
way  of  annuities,  as  the  29  Geo.  III.  c.41.,  the  48  Geo.  ^ifKteT' 
III.  c.  142.,  and  the  49  Geo.  III.  c.  64.,  usually  contain  &c  mention- 
clauses  making  it  a  capital  offence  to  forge,  &c.  any  re-  tutes concern- 

gister,  certificate,  affidavit,   &c.    therein  mentioned,  or  to  mgUfeamud- 

tif^s  or  nprson* 

personate   any   true   nominee.     The  48  Geo.  III.   c.  142.  atiug  any  no- 

s.  27.  enacts,  "  That  if  any  person  or  persons  shall  forge,  mInee'48,2eo' 

"  counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  s.  27. 

u  counterfeited,  or  altered,  or  knowingly  or  wilfully  act  or 

"  assist  in  the  forging,  counterfeiting,  or  altering  any  re- 

"  gister  or  registers  of  the  birth  or  baptism  of  any  person 

"  or  persons  to  be  appointed  a  nominee  or  nominees  under 

"  the   provisions  of  this  act,  or  any  copy  or  certificate  of 

"  any  such  register,  or  the  name  or  names  of  any  witness  or 

"  witnesses  to  any  such  certificate,  or  any  affidavit  or  affirm- 

iQ  ation  required    to  be  taken   for  any  of  the  purposes  of 

u  this  act,  or  the  certificate  of  any  judge,  baron  of  the  ex- 

il  chequer,  justice  of  the  peace,  or  magistrate,  of  any  such 

"  affidavit  or  affirmation   having  been  taken  before  him,  or 

"  any  certificate  of  any  governor  or  person  acting  as  such, 

"  or  minister  or  consul,  or  chief  magistrate  of  any  province, 

"  town  or  place,  or  other  person  authorised  by  this  act  to 

"  grant  any  certificate  of  the  life  or  death  of  any  nominee, 

"  or  any  certificate  or  certificates  of  the  officer  to  be  ap- 

"  pointed  by  the  said  commissioners  for  the  reduction  of 

"  the  national  debt,  or  of  any  cashier  or  clerk  of  the  Bank 

"  of  England,  or  shall  forge  or  counterfeit,  or  shall  cause 

"  or  procure  to  be  forged  or  counterfeited,  or  knowingly  or 

"  wilfully   act  or  assist  in  the  forging  or  counterfeiting  the 

"  name  or  names  of  any  person  or  persons  in  or  to  any 

u  transfer  of  bank-annuities  for  the  purchase  of  any  life- 

"  annuity,  or  in  or  to  any  transfer  or  acceptance  of  any 

"  life-annuity  in  the  books  of  the  governor  and  company  of 

"  the  Bank  of  England,  or  any  receipt  or  discharge  for  any 

"  life-annuity,  or  for  any  payment  or  payments  due  or  to 

"  become  due  thereon,  or  to  any  letter  of  attorney,  or  other 

"  authority  or  instrument,  to  transfer  or  accept  any  bank- 

"  annuities  or  life-annuities  under  the  provisions  of  this  act, 
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u  or  to  receive  any  life-annuities,  or  any  payment  or  pay- 
"  ments  clue  or  to  become  clue  thereon,  or  shall  wilfully, 
"  falsely,  and  deceitfully  personate  any  true  and  real  no- 
••  mince  or  nominees,  or  shall  wilfully  deliver  or  produce  to 
"  any  person  or  persons  acting  under  the  authority  of  this 
"  act,  or  shall  utter  any  such  forged  register,  certificate,  af- 
"  fidavit,  or  affirmation,  knowing  the  same  to  be  forged, 
"  counterfeited,  or  altered,  with  intent  to  defraud  his  ma- 
"  jesty,  his  heirs,  &c.  or  any  other  person  or  persons  whom- 
"  soever  ;"  then,  and  in  every  such  case,  all  and  every  per- 
son or  persons  so  offending,  shall  be  adjudged  guilty  of  fe- 
,,  in       lony,  without  benefit  of  clergy.     The  49  Geo.  III.  c.  64. 

was  passed  to  amend  the  48  Geo.  III.  c.  142.  :  and,  (by 
amends  the  .  „      •, 

48  Geo.  MI.      s.  3.)  it  enacts,  "  That  if  any  person  or  persons  shall  wil- 

"  fully,  falsely,  and  deceitfully,  personate  any  true  and  real 

"  nominee  or  nominees,  or  shall  wilfully,  falsely,  and  deceit- 

"  fully  represent  any  other  person  or  persons  than  the  true 

"  and  real  nominee  or  nominees  to  be  such  true  or  real  no- 

"  minee  or  nominees,  or  shall  forge,  counterfeit,  or  alter,  or 

'  act,  or  assist  in  forging,  counterfeiting,  or  altering  any 
"  certificate  or  certificates  to  be  granted  by  the  said  officer 
"  in  pursuance  of  this  act,  or  shall  utter  any  such  forged 
"  certificate  knowing  the  same  to  be  forged,  counterfeited 
li  or  altered,  with  intent  to  defraud  his  majesty,  his  heirs, 

'  &c.  or  any  other  person  or  persons  whomsoever  ;"  then, 
and  in  every  such  case,  every  such  person  so  offend- 
ing shall  be  adjudged  guilty  of  felony,  without  benefit  of 
clergy. 

ynrmurfut'eer-       %  tnc  sta*ute  2  and  3  Ann.  c.  4.  which  was  passed  for 

ite,&c.      the  public  registering  of  all  deeds,  conveyances,  and  wills  of 
<>t  deeds, wills,  ,  J  ' 

ftc.  of  land,     anJ'  honors,    manors,   lands,   tenements,  or   hereditaments, 

&e.rtgUtered  within  the  JVrst  Rxlirtg  of  the  county  of  York,  it  is  directed 

111      IMC     \\  i   si  °  J 

and  North  that  a  memorial  of  such  deeds,  &c.  be  registered  in  a  certain 
h.'r/'w'/rr'  or  n,annor  at  Wakefield,  and  that  the  registrar  shall  indorse  a 
Middle-  certificate  of  such  registry  on  every  such  deed,  &c. :  and  the 
Ann',  c"  nineteenth  section  enacts,"  that  if  any  person  or  persons 
5  Ann.  c.  is.    "  shall  at  any  time  forge  or  counterfeit  any  such  memorial 
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"  or  certificate  as  are  hereinbefore  mentioned  and  directed,  J  Ann .c .2(h 
"  and  be  thereof  lawfully  convicted,  such  person  or  persons 
"  shall  incur  and  be  liable  to  such  pains  and  penalties,  as  in 
"  and  by  the  5  Eliz.  c.  14.  (</)  are  imposed  upon  persons  for 
"  forging  or  publishing  of  false  deeds,  charters  or  writings 
M  sealed,  court  rolls  or  wills,  whereby  the  freehold  or  inhe- 
"  ritance  of  any  person  or  persons  of,  in  or  to  any  lands, 
"  tenements  or  hereditaments,  shall  or  may  be  molested, 
«  troubled  or  charged."  The  5  and  6  Ann.  c.  18.  after  di- 
recting  that  all  bargains  and  sales  of  any  manors,  lands,  &c. 
within  the  West  Riding  of  the  county  of  York,  shall  be  re- 
gistered at  Wakefield,  and  indorsed  by  the  registrar;  that 
the  inrolment  of  every  such  deed  shall  be  deemed  a  memo- 
rial pursuant  to  the  former  statute  2  and  3  Ann.  c.  4. ;  and 
that  no  judgment,  statute,  &c.  shall  bind  any  manors,  lands, 
&c.  but  only  from  the  time  a  memorial  thereof  shall  be  re- 
gistered in  the  office  ;  enacts,  (s.  8.)  "  that  if  any  person  or 
"  persons  shall  at  any  time  forge  or  counterfeit  any  entry 
"  of  the  acknowledgment  of  any  bargainer  in  any  such  bar- 
"  gain  and  sale  as  aforesaid,  or  any  such  memorial,  certifi- 
"  cate  or  indorsement  as  are  herein  mentioned  or  directed, 
"  and  be  thereof  lawfully  convicted,"  such  person  or  persons 
shall  incur  the  pains  and  penalties  of  the  same  statute  5  Eliz. 
c.  J  4.  (r)  The  provisions  of  these  statutes  of  2  and  3  Ann. 
and  5  and  6  Ann.  are  extended  by  the  statute  8  Geo.  IT. 
c.  6.  s.  31.  to  the  North  Riding  of  the  county  of  York.  And 
the  statute  7  Ann.  c.  20.  which  was  passed  for  the  public  re- 
gistering of  deeds,  conveyances,  wills,  and  other  incumbrances 
affecting  any  honors,  manors,  lands,  &c.  within  the  county 
of  Middlesex,  after  directing  as  to  the  memorials,  certi- 
ficates, &c.  enacts  (s.  15.)  "  that  if  any  person  or  persons 
"  shall  at  any  time  forge  or  counterfeit  any  entry  of  the 
"  acknowledgment  of  any  such  memorial,  certificate  or  in- 
"  dorsement,  as  is  herein  mentioned  or  directed,  and  be 
"  thereof  lawfully  convicted,"  such  person  or  persons  shall 

(q)  See  this  statute  post.  Chap.  (r)  Ante,  note  (g). 
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incur  the  pains  and  penalties  of  the  same  statute  5  Eliz. 
c.  14. (>> 

I  orging,  &c.         The  statute  .54  Geo.  III.  c.  133.  entitled  "  an  act  for  bet- 
frtumofSc    "  tor  enabling  the  commissioners  of  stamps  to  make  allow- 
premiumon  ■<  ..  ;uices  for  spoiled  stamps  on  policies  of  insurance  in  Great 
'sura^r.'1'^    «  Britain,   and   for   preventing    frauds   relating    thereto," 
111  c'       enacts,  (by  s.  10.)  "  that  if  any  person  shall  forge  or  coun- 
"  terfeit,  or  cause  or  procure  to  be  forged  or  counterfeited, 
"  or  willingly  aid  or  assist  in  the  forging  or  counterfeiting 
"  of  the  name  or  handwriting  of  any  underwriter  on  any  po- 
"  licy  of  insurance,  to  any  declaration  of  any  return  of  the 
u  premium  on  such  policy,  or  any  part  thereof,  or  shall  frau- 
"  dulently  alter,  or  cause  or  procure  to  be  altered,  or  aid  or 
"  assist  in  altering  any  such  declaration,  after  the  same  shall 
"  have  been  signed  by  any  underwriter,  or  shall  utter  or 
"  make  use  of  any  such  declaration,  knowing  the  same  to 
"  have  been  fraudulently  altered,  or  the  name  or  handwriting 
"  of  any   underwriter  to   have  been  forged  or  counterfeited 
"  thereon,  for  the  purpose  of  obtaining  any  such  allowance 
"  as  aforesaid,  and  with  intent  to  defraud  his  majesty,  his 
"  heirs,  &c.  every  person  so  offending  shall,  for  the  first  of- 
"  fence,  forfeit  the  sum  of  five  hundred  pounds,  to  be  paid  to 
"  his  majesty,  his  heirs  or  successors,  and  to  be  recovered  in 
"  the  same  manner  as  other  penalties  imposed  by  any  of  the 
"  laws  now  in  force  relating  to  stamp  duties  ;  and  for  the  se- 
"  cond  and  every  other  offence  shall  be  adjudged  guilty  of 
"  felony,  and  shall  be  transported  for  seven  years  to  parts  be- 
"  yond  the  seas.''     All  the  powers,  provisions,  pains,  penal- 
ties, Sec.  of  this  act  are  extended  by  a  statute  passed  in  the 
same  session,  54  Geo.  III.  c.  144.  s.  II.  to  the  contracts  of 
insurance,  and  to  the  allowance  of  stamp  duty  in  the  cases 
therein  specified. 

i  urging,  kc         The  lotterv  acts  usually  contain  clauses,  making  the  forg- 

o{  lottery  tick-    .  '        .  '  ,  •  .      i 

r/s,  ccriifi-        ing,   &c.   any  ticket,    certificate,   &c.    subject    to    capital 

rat:       |   . 

(s)  Ante,  1611,  note  (q). 
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punishment.  By  the 49  Geo.  III.  c.  91.  s.  J 1.  "if  any  person 
"  or  persons  shall  forge  or  counterfeit,  or  cause  or  procure 
w  to  be  forged  or  counterfeited,  or  willingly  act  or  assist  in 
(t  the  forging  or  counterfeiting,  any  ticket  or  tickets,  certifi- 
"  cate  or  certificates,  order  or  orders,  made  forth  by  virtue 
"  of  this  present  act,  or  alter  any  number,  figure,  word,  or 
"  letter  therein,  or  knowingly  utter,  vend,  barter,  or  dispose 
"  of,  any  such  false,  altered,  forged,  or  counterfeited  ticket 
"  or  tickets,  certificate  or  certificates,  order  or  orders,  or 
"  shall  bring  any  such  forged  or  counterfeited  ticket,  certifi- 
"  cate  or  order,  or  any  such  ticket,  certificate  or  order,  the 
"  number  whereof,  or  any  figure,  word,  or  letter  therein, 
"  shall  have  been  altered,  (knowing  the  same  to  be  forged, 
"  counterfeited  or  altered,)  to  the  said  managers  and  direct- 
"  ors  or  any  of  them,  or  to  the  cashier  or  cashiers,  or  ac- 
"  comptant-general  of  the  Bank  of  England  for  the  time 
u  being,  or  to  any  other  person  or  persons  whatsoever,  with 
"  a  fraudulent  intention;  or  shall  willingly  aid,  abet,  assist 
"  hire  or  command,  any  person  or  persons  to  commit  any 
11  such  offence  or  offences  as  aforesaid/'  then,  and  in  every 
such  case,  every  such  person  shall  be  adjudged  a  felon,  with- 
out benefit  of  clergy.  And  the  statute  further  proceeds  to 
empower  the  said  managers  and  directors,  or  any  two  or 
more  of  them,  to  cause  any  person  bringing  or  uttering  such 
forged  or  counterfeited  ticket,  &c.  as  aforesaid,  or  aiding, 
&c.  therein,  to  be  apprehended,  and  to  commit  such  person 
to  Newgate,  or  to  the  common  gaol  of  the  county  or  place 
where  such  person  shall  be  so  apprehended,  to  be  proceeded 
against  for  the  said  felony  according  to  law. 

The  statute  46  Geo.  III.  c.  142.  which  was  passed  for  the  Forging,  &c. 

better    regulation   of  the  office   of  surveyor-general  of  Ike  fuc  ?ar?®  or 
°  jos  handwriting 

woods  and  forests,  enacts,   (s.  11.)  "  that  if  any  person  or  of  thesur- 

"  persons  shall  knowingly  and  wilfully  forge  or  counterfeit,  0ft|)p foods' 

u  or  cause  or  procure  to  be  forged  or  counterfeited,  or  know    and  for*  sts, 

"  ingly  and  wilfully  act  or  assist  in  forging  or  counterfeiting  c    ,^2   s    ^ 

"  the  name  or  handwriting  of  the   surveyor-general  of  the 

"  woods  and  forests  for  the  time  being,  or  his  deputy,  to 

5   K 
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•  ; 1 1 1 y  draft,  instrument,  or  writing  whatsoever,  for  or  in  or- 
':  dor  to  the  receiving  or  obtaining  any  of  the  money  in  the 
t;  hands  or  custody  of  the  governor  and  company  of  the 
'•  Bank  of  England,  on  account  of  the  surveyor-general  of 
"  the  woods  and  forests,  or  shall  forge  or  counterfeit,  or 
"  cause  or  procure  to  be  forged  or  counterfeited,  or  know- 
"  ingly  and  wilfully  act  or  assist  in  the  forging  or  counter- 
"  feiting  any  draft,  instrument,  or  writing  in  form  of  a  draft, 
"  made  by  such  surveyor-general  or  his  deputy,  or  the  per- 
"  son  or  persons  authorised  as  aforesaid,  or  shall  utter  or 
"  publish  any  such,  knowing  the  same  to  be  forged  or  coun- 
"  terfeited,  with  an  intent  to  defraud  any  person  whomso- 
"  ever,"  every  such  offender  shall  be  adjudged  guilty  of 
felony  without  benefit  of  clergy. 

For^in^,  &c.         The  offences  of  forging  or  counterfeiting  any  hawker's  It- 
ers license,  50  cence,  directed  to  be  granted  by  the  50  Geo.  III.  c.  41.  or 
Geo  |;'  ' '• ' '     the  travelling  with  or  producing  or  shewing  any  such  forged 
licence  for  the  purposes  in  the  act  mentioned,  are  made  pu- 
nishable by  the  act  (s.  18.)  by  a  pecuniary  forfeiture  of  300/. 

Counterfeit-  And  by  the  vagrant  act  17  Geo.  II.  c.  5.  s.  18.  it  is  en- 
cates.  i  c  mi-  acted  that  in  case  any  petty  constable  or  other  officer  or  go- 
der  the  }•<■'-       vernor  or  master  of  any  house  of  correction  shall  counter- 

grant  it  /.  17       c  .  ,  .  .  . 

o.  11.  c.  5.  leu  any  such  certificate,  receipt,  or  note,  as  are  mentioned 
in  the  act,  or  make,  or  knowingly  permit  to  be  made,  any  al- 
teration in  them,  he  shall  forfeit  the  sum  of  50/. 
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Of  the  Forgery  of  Private  Papers,  Securities,  and 

Documents. 


JL  HE  statute  5  Eliz.  c.  14.  s.  2.  enacts,  "  that  if  any  person  5  Eliz.  c.  14. 

11  or  persons  whatsoever,  upon  his  or  their  own  head  and  ima*  *•  2-  For£,n£ 

"  gination,  or  by  false  conspiracy  and  fraud  with  others,  shall  ers,  writings 

«  wittingly,  subtilly,  and  falsely  forge  or  make,  or  subtilly  ^U,V£XlJ, 

"  cause  or  willingly  assent  to  be  forged  or  made,  any  false  to  the  in- 

"  deed,  charter  or  writing  sealed,  court  roll,  or  the  will  iestthefree- 

"  of  any  person  or  persons  in  writing,  to  the  intent  that  the  hold  or  in- 

M  state  of  freehold  or  inheritance  of  any  person  or  persons,  some  person, 

"  of,  in  or  to  any  lands,  tenements  or  hereditaments,  free- 

-'  hold  or  copyhold,  or  the  right,  title,  or  interest,  of  any 

ii  person  or  persons,  of,  in,  or  to  the  same,  or  any  of  them, 

"  shall  or  may  be  molested,  troubled,  defeated,  recovered  or 

i(  charged;  or  shall  pronounce,  publish  or  shew  forth  in  evi- 

"  dence,  any  such  false  and  forged  deed,  charter,  writing, 

"  court   roll,   or   will,  as  true,   knowing  the   same   to  be 

"  false  and  forged,  as  is  aforesaid,  to  the  intent  above* re- 

"  membered,  and  shall  be  thereof  convicted,  either  upon  ac- 

"  tion  or  actions  of  forger  of  false  deeds,  to  be  founded  upon 

"  this  statute,  at  the  suit  of  the  party  grieved,  or  otherwise, 

u  according  to  the  order  and  due  course  of  the  laws  of  this 

"  realm,  or  upon  bill  or  information  to  be  exhibited  into  the 

"  court  of  the  star-chamber,  according  to  the  order  and  use 

"  of  that  court,   shall  pay  unto  the  party  grieved  his  double 

e<  costs  and  damages,  to  be  found  or  assessed  in  that  court 

e-  where  such  conviction  shall  be,  and  also  shall  be  set  upon 

"  the  pillory  {a )  in  some  open  market  town,  or  other  open 

(a)  As  to  this  part  of  the  punishment,  see  ante  211,  note(w). 
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•:  place,  and  there  to  have  both  his  ears  cut  off,  and  also  his 

stril^  to  be  slit  and  cut,  and  seared  with  a  hot  iron,   so 

-  they  may  remain  for  a   perpetual   note  or  mark  of  his 

;    ;;nd  shall  forfeit  to  the  queen  our  sovereign  la<ly, 

"  her  heirs  and  successors,  the  whole  issues  and  profits  of 

•;  hi.-,  lands  and  tenements  during  his  life,    and  also  shall 

"  suffer  and  have  perpetual  imprisonment  during  his  life." 

■''■.''-  [*•         The  third  section  enacts,  "  that  if  any  person  or  persons 
l         For  rin<T 

, ,  h.irt-  "  upon  his  or  their  own  head  or  imagination,  or  by  false  con- 

"  spiration   or   fraud   had  with  any   other,   shall  wittingly, 
writing,  to  the         '  . 

prejudice  of     "  subtilly  and  falsely  forge  or  make,   or  wittingly,  subtilly, 

ei        ,  and    u  an(j  fa Jscl v  cause  or  assent  to  be  made  and  forged,  any 
forging  any  J  s      '        J 

Ration  or    "false   charter,    deed  or  writing,    to    the   intent    that   any 

III         ii~ 

tory  oranv      "  l)erson  or  persons  shall  or  may  have  or  claim   any  estate 

acquittance,      "  or  interest  for  term  of  years,   of,  in,   or  to   any  manors, 
release,  &c.       ,,  .      ,  ,         ,.  ,    .  , 

"  Janus,  tenements  or  hereditaments,  not  being  copyhold,  or 

"  any  annuity  in  fee  simple,  fee  tail  or  for  term  of  life,  lives 

"  or  years;  or  after  the  said  day  shall,  as  is  aforesaid,  forge, 

"  make  or  cause  or  assent  to  be  made  or  forged,  any  obliga- 

"  tion    or   bill   obligatory,   or   any  acquittance,   release  or 

K  other  discharge  of  any  debt,  accompt,  action,  suit,  demand, 

"  or  other  things  personal ;  or  if  any  person  or  persons  shall 

"  pronounce,  publish,   or   give   in  evidence,  any  such   false 

u  and  forged  charter,   deed,  writing,  obligation,  bill  obli- 

"  gatory,  acquittance,  release,  or  discharge,  as  true,  know- 

(l  ing  the  same  to  be  false  and  forged,  and  shall  be  thereof 

"  convicted  by  any  the  ways  and  means  aforesaid,  that  then 

"  he  shall  pay  unto  the  party  grieved  his  double  costs  and 

u  damages,  to  be  found  and  assessed  in  such  court  where  the 

"  said  conviction  shall  be  had,  and  shall  be  also  set  upon  the 

"  pillory  (b)  in  some  open  market  town,  or  other  open  place, 

"  and  there  to  have  one  of  his  ears  cut  off,  and  shall  also 

"  have  and  suffer  imprisonment  by  the  space  of  one  whole 

"  year,  without  bail  or  mainprize." 

-  clauses        A  defendant  convicted  for  any  of  these  offences  under  the 

of  tiic  statute. 

(&)  Sec  ante  note  (a) 
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act,  and  having  received  corporal  punishment  thereupon 
according  to  the  act,  is  not  to  be  impeached  for  the  same  of- 
fence, (c)  But  (by  section  7.)  "  if  any  person  or  persons 
"  being  hereafter  convicted  or  condemned  of  any  the  of- 
"  fences  aforesaid,  by  any  the  ways  or  means  above  limited, 
"  shall  after  any  such  his  or  their  conviction  or  condemna- 
u  tion  eftsoons  commit  or  perpetrate  any  of  the  said  offences 
"  in  form  aforesaid,  that  then  every  such  second  offence 
"  or  offences  shall  be  adjudged  felony;"  and  the  parties  be- 
ing convicted  or  attainted  thereof  shall  suffer  such  pains  of 
death,  forfeiture.  &c.  as  in  cases  of  felony  without  benefit 
of  clergy,  (d)  Jurisdiction  to  hear  and  determine  offences 
against  the  statute  is  given  to  justices  of  oyer  and  terminer, 
and  of  assize,  (e)  And  it  is  provided  that  the  act  shall  not 
extend  "  to  any  attorney,  lawyer,  or  counsellor,  that  shall, 
"  for  his  client,  plead,  shew  forth,  or  give  in  evidence  any 
"  false  and  forged  deed,  charter,  will,  court  roll,  or  other 
"  writing,  for  true  and  good,  being  not  party  or  privy  to  the 
u  forging  of  the  same,  for  the  pleading,  shewing  forth,  or 
"  Hiving  in  evidence  the  same."(/")  And  also  that  the  act 
shall  not  extend  to  any  person  or  persons  "  that  shall  plead 
"  or  shew  forth  any  deed  or  writing  exemplified  under  the 
M  great  seal  of  England,  or  under  the  seal  of  any  other  au- 
"  thentic  court  of  this  realm  ;  nor  shall  extend  to  any  judge 
"  or  justice,  or  other  person,  that  shall  cause  any  seal  of  any 
"  court  to  be  set  to  any  such  deed,  charter,  or  writing  in- 
"  rolled,   not  knowing  the  same  to  be  false  or  forged."  (g) 


(c)  S.  5. 

(d)  There  must  be  a  conviction 
by  judgment  of  a  first  offence,  be- 
fore the  second  offence  be  com- 
mitted, to  make  it  felony,  and  the 
record  of  the  first  conviction  must 
be  set  out  in  the  indictment  for  the 
second  offence,  in  order  that  it  may 
appear  to  be  a  conviction  for  some 
offence  within  the  statute,  3  Inst. 
172.     1  Hale  686.     2  East.  P.  Cc. 


19.  s.  32.  p.  919.  This  section  of 
the  statute  includes  one,  who,  hav- 
ing been  convicted  for  forging  a 
deed,  afterwards  knowingly  pub- 
lishes the  forged  deed  of  another. 
Id.  Ibid. 

(e)  This  does  not  extend  to  jus 
tices  of  the  peace  at  their  quarter 
sessions.     See  ante  14(>7. 

(J)  S.  15. 
.    (§•)  S.  16. 
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There  is  also  a  similar  exception  as  to  proctors,  advocates,&c. 
of  the  ecclesiastical  courts,  (h) 

Construction.  It  has  been  holden  to  be  in  the  election  of  the  party  in 
the  case  of  forging  deeds  to  lay  the  indictment  either  at 
common  law,  or  upon  the  statute  of  5  Eliz.  c.  14.  (*)  And 
as  this  statute  appears  to  have  been  considered,  some  years 
ago,  as  having  nearly  fallen  into  disuse,  (/r)  it  may  be  deemed 
sufficient  merely  to  refer  in  this  place  to  the  books  in  which 
the  cases  upon  the  construction  of  it  are  to  be  found  col- 
lected. (/)  In  one  of  the  latest  of  those  cases  it  was  holden 
that  the  statute  did  not  mean  that  there  should  be  a  forged 
conveyance  of  the  very  lands;  but  if  it  were  any  deed 
whereby  the  party  might  be  molested,  it  was  sufficient,  (m) 
And  a  variance  as  to  the  description  of  the  lands  was  holden 
not  to  be  material.  («) 

The  more  modern  statutes  which  require  to  be  noticed  in 

i     •  •  •  • 

relation  to  the  forgery  of  private  papers,  securities,  and  do- 
cuments, are  the  2  Geo.  II.  c.  25.  (extended  to  forgeries  with 
intent  to  defraud  any  corporation  by  31  G.  II.  c.  22.  s.  78.) 
the  7  Geo.  II.  c.  22.  (extended  in  like  manner  by  18  G.  III. 
c.  18.)  the  43  Geo.  III.  c.  139.  (as  to  the  forging  of  foreign 
bills  of  exchange,  &c.)  and  the  45  Geo.  III.  c.  89.  The 
game  general  rules  of  construction  will  apply  equally  to  the 
same  instruments  named  in  the  several  statutes  passed  in 
pari  materia;  and  all  must  necessarily  be  governed  by  the 
same  principles  of  the  common  law.  (c>) 

Geo  II  t  The  2  Geo.  II.  c.  25.  s.  1.  enacts,  "  that  if  any  person 


(h)  S.  1'2.  P.  C.  c.  19.  s.  33.  p.  919.  et  scqu. 

(i)  Obrian's  case,  2  Str.  1144.  (m)  Crooke's  case.     2  Str.  901. 

;/;)  2  East.  1'.  C.  c.    19.  s.  33.  p.  2  East.  P.  C.    c.  19.    s.  33.  p.  921. 

919.  Ante  1141. 

(/)  3  Inst.   Cap.  r.xxv.  p.  168.  et  (n)  Id.  Ibid. 

».       1    Hale    6S2.   et   scqu.      1  (o)  2  East.  P.  C.  c.  19.  s.  33.  p. 

Hawk.  P.  C.   c.  70.  s.  12.   cl  sequ.  920. 
3  Bac.  Ab.  Forgery  (C).     2  East. 
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"  shall  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  25  s  i.  Forg- 

"  to  be  falsely  made,  forged,  or  counterfeited,  or  willingly  ™e|d &C\¥,J 

i(  act  or  assist  in  the  false  making,  forging  or  counterfeiting  bond,  note, 

ic  any  deed,  will,  testament,  bond,  writing  obligatory,  bill  of  receipt,  &c? 

"  exchange,  promissory  note  for  payment  of  money,  indorse-  or  uttering, 

ment  or  assignment  ot  any  bill  ot  exchange  or  promissory  without 

"  note  for  payment  of  money,  or  any  acquittance  or  receipt,  c'erny- 

"  either  for  money  or  goods,  with  intention  to  defraud  any 

"  person  whatsoever,  or  shall    utter  or  publish  as  true  any 

u  false,  forged,  or  counterfeited  deed,  will,  testament,  bond, 

"  writing  obligatory,  bill  of  exchange,  promissory  note  for 

"  payment   of  money,   indorsement,  or  assignment  of  any 

w  bill  of  exchange  or  promissory  note  for  payment  of  money, 

"  acquittance  or  receipt,  either  for  money  or  goods,  with  in- 

u  tention  to  defraud  any  person,  knowing  the  same  to  be 

u  false,  forged,  or  counterfeited ;"  then  every  such  person 

shall   be   deemed  guilty    of  felonv,   and  suffer  death  as  a 

felon,   without  benefit  of  clergy.     The  statute  31  Geo.  II.   31  Geo.  II, c. 

•    i  •  2''  s  78    e\- 

c.  22.  s.  78.  reciting   that    doubts    might  arise  whether  the  tends  the  act 

punishment,  under  the  former  statute,  extended  to  forgeries  to  corpora- 

...  '         .  .  ,.       ,  ,   «»»»■ 

with  intent  to  defraud  any  corporation,  supplies  the  supposed 

defect. 

The  statute  7  Geo.  II.  c.  22.  enacts,  "  that  if  any  person  7  Geo.  II.  c. 

*;  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause,  or  £~  an"""1"' 

"  procure  to  be  falsely  made,  altered,   forged,  or  counter-  ceptanccof 

"  feited,  or  willingly  act,  or  assist  in  the  false  making,  alter-  change  or 

w  iriff,  forging,   or  counterfeiting  any  acceptance  of  any  bill  the  number 
,  ,  .  •      •      i  n       '  or  sum  of  an 

"  or  exchange,  or  the   number  or  principal  sum  ot  any  ac-  accountable 

"  countable  receipt  for  any  note,   bill  or  other  security  for  receiPt*or 

1  J  J  any  note,  arc. 

(t  payment  of  money,  or  any  warrantor  order  for  payment  of  or  any  war- 

u  money,  or  delivery  of  goods,  with  intention  to  defraud  any  forp"^!,1^ 

"person    whatsoever,    or    shall    utter   or   publish    as   true   of  money  or 

"  any  false,  altered,  forged,   or  counterfeited  acceptance  of  goods;  or  ut- 

"  anv  bill  of  exchange,  or  accountable  receipt  for  any  note,   tenng,&c.; 
,    *  °.    '  '  J  i   felonv  with- 

"  bill,  or  other  security  for  payment  of  money,  or  warrant  out  clergy. 

"  or  order  for  payment  of  money,  or  delivery  of  goods,  with 

"  intention  to  defraud  any  person,  knowing  the  same  to  be 
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"  false,  altered,  forged,  or  counterfeited;"  then  every  such 

person  shall  he  deemed  guilty  of  felony  without  henefit  of 

Extended  to     clergy.     The  L8Geo.  MI.  c.  18.  contains  similar  provisions 

corporations     as  to  such  forgeries  committed  with  intent  to  defraud  any 
1)\  L8 Geo. 111.  3 

c.  1».  corporation. 

Geo.III.c.       The  statute  43  (Jeo.  MI.  c.  139.  Avas  passed  for  the  pre- 
•ging,&c.     vention  of  the  forging  of  foreign  bills  of  exchange,  promis- 
fc»bills      sorv   notes,    &c.  and  enacts:— "  that   if  any   person  shall, 
notes,  &c.  or    "  within  any  part  of  the  united  kingdom   of  Great  lintain 
feYonlnpu?C'    "and  Ireland,  falsely  make,  forge,  or  counterfeit,  or  cause 
nishable  by       "  or  procure  to  he  falsely  made,  forged,  or  counterfeited,  or 
tion  tor  four-    "  knowingly  aid  or  assist  in  the  false  making,  forging,  or 
teen  years.        "counterfeiting,  any  bill  of  exchange,   or  any  promissory 
"  note,  undertaking,  or  order  for  the  payment  of  money, 
•;  purporting  to  be  the  bill  of  exchange,   promissory  note, 
'•  undertaking,  or  order  for  the  payment  of  money,  of  any 
'•  foreign   prince,  state,  or  country  whatsoever,  or  of  any 
i;  minister  or  officer  entrusted  by  or  employed  in  the  service 
"  of  any  foreign  prince,  state,  or  country,  or  of  any  person, 
•;  or  company  of  persons  resident  in  any  foreign  state  or 
••  country,  or  of  any  body  corporate  and  politic,  and  body 
"  in  the   nature  of  a  body  corporate  and  politic,  created  or 
"  constituted  by  any  foreign  prince  or  state,   with  intent  to 
-  deceive  or  defraud  his  majesty,  his  heirs,  &c.  or  any  such 
"  foreign  prince,  state,  or  country,  or  with  intent  to  deceive 
"  or  defraud  any  person  or  company  of  persons  whomsoever, 
"  or  any  body  corporate  and  politic,  or  body  in  the  nature 
"  of  a  body  corporate  and  politic  whatsoever,    whether  the 
••  -amc  be  respectively  resident,  carrying  on  business,  con- 
"  stituted  or  being  in  any  part  of  the  united  kingdom,  or  in 
'  any  foreign  state  or  country,  and  whether  such  bill  of  ex- 
"  change,  promissory  note,  or  order,  be  in  the  Knglish  lan- 
guage, or  in  any  foreign  language  or  languages,   or  partly 
"  in  one  and  partly  in   the   other;  or  if  any  person   shall, 
"  within  any  part  of  the  said  united  kingdom,  tender  in  pay- 
"  ment  or  in   exchange,  or  otherwise   utter  or  publish  as 
'  true,  any  such  false,  forged,  or  counterfeited  bill  of  ex- 
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tc  change,  promissory  note,  undertaking,  or  order,  knowing 
"  the  same  to  be  false,  forged,  or  counterfeited,  with  intent 
"  to  deceive  or  defraud  his  majesty,  his  heirs,  &c.  or  any 
"  foreign  prince,  state,  or  country,  or  any  person  or  com- 
u  pany  of  persons,  or  any  body  corporate  and  politic,  or 
"  body  in  the  nature  of  a  body  politic  and  corporate  as  afore- 
"  said,  then  every  person  so  offending  shall  be  deemed  and 
"  taken  to  be  guilty  of  felony,  and  being  thereof  lawfully 
"  convicted,  shall  be  transported  for  any  term  of  years  not 
"  exceeding  fourteen  years." 

The  statute  45  Geo.  III.  c.  89.  s.  1.  reciting  that  by  the  45  Geo.  III. 

2  Geo.  IT.  c.  25.  the  7  Geo.  II.  c.  22.  and  other  acts  certain  f-  8jf-"*1-  ex" 

tends  the  2 

provisions  were  made  for  the  preventing  and  punishing   the  Geo.  II.  c.  25. 

forgery  of  notes,  bills,  instruments,  &c.  in  those  acts  re-  ^l^  to  ever 

spectively  mentioned ;  and  that  it  was  expedient  that  such  part  of  Great 

provisions  should  extend  and  be   in  force  in  every  part  of  certain'alter- 

Great  Britain,  with  such  alterations  and  amendments  therein  ations  and 

as  were  thereby  made,  enacts,   "  that  if  any  person  or  per- 

"  sons   shall   falsely  make,   forge,   counterfeit,  or  alter,   or 

"  cause  or  procure  to  be  falsely  made,  forged,  counterfeited, 

"  or  altered ;  or  willingly  act  or  assist  in  the  false  making, 

"  forging,  counterfeiting,  or  altering  any  deed,  will,  testa- 

"  ment,   bond,   writing  obligatory,  bill  of  exchange,    pro- 

"  missory  note  for  payment  of  money,  indorsement  or  as- 

"  signment  of  any  bill  of  exchange  or  promissory  note  for 

"  payment  of  money,  acceptance  of  any  bill  of  exchange,  or 

"  any  acquittance  or  receipt,  either  for  money  or  goods,  or 

"  any  accountable  receipt  for  any  note,  bill,  or  other  secu- 

"  rity  for  payment  of  money,  or  any  warrant,  or  order  for 

"  payment  of  money  or  delivery   of  goods,  with  intention 

"  to  defraud  any  person  or  persons,  body  or  bodies  politic 

"  or  corporate  whatsoever;  or  shall  offer,  dispose  of,  or  put 

"  away,  any  false,  forged,  counterfeited,   or  altered   deed, 

(i  will,  testament,  bond,  writing  obligatory,  bill  of  exchange, 

"  promissory  note  for  payment  of  money,  indorsement  or 

"  assignment  of  any  bill  of  exchange  or  promissory  note  for 

u  payment  of  money,  acceptance  of  any  bill  of  exchange, 
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"  acquittance,  or  receipt,  cither  for  money  or  goods,  ac- 
"  countable  receipt  for  any  note,  bill,  or  other  security  for 
11  payment  of  money,  warrant  or  order  for  payment  of  mo- 
••  ney  or  delivery  of  goods,  with  intention  to  defraud  any 
"  person  or  persons,  body  or  bodies  politic  or  corporate, 
•  knowing  the  same  to  be  false,  forged,  counterfeited  or 
■•  altered,"  then  every  person  or  persons  so  offending  shall 
be  deemed  guilty  of  felony  without  benefit  of  clergy. 

Questions  up-       Several   questions  have  arisen  as  to  the   written  instru- 
on*  ments  which  may  be  considered  as  bills  of  exchange,  promis- 

sory  notes,  indorsements,  SfC;    or  as  receipts;    or  as  war- 
rants  or  orders  for  the  payment  of  money  or  delivery   of 
goods. 


I  li.  rinc; 
Scot«  li  I  0t(  8 

in  Bngland. 


It  may  be  first  observed,  that  the  question  whether  utter- 
ing in  England  a  promissory  note  of  a  Scotch  bank  or  char- 
tered Scotch  company  payable  in  Scotland  is  made  felony  by 
statute,  (p)  appears  to  be  set  at  rest  by  the  45  Geo.  III.  c. 
89.  s.  8.  which  enacts,  that  all  and  every  the  clauses  and 


(/))  This  question  was  raised  in 
Dick's  case,  1  Leach  68.  2East.P.  C. 
c.  19.8.35.  p. 925.  where  the  prisoner 
was  indicted  for  uttering  a  forged 
Scotch  bank-note,  and  the  Judges 
were  divided  in  opinion  whether 
such  a  note  were  within  the  mean- 
ing of  the  statute  2  Geo.  II.  c.  25. 
and  whether  the  uttering  it  in  En<r- 
land  were  felony  ;  the  statute  2 
<"  o  II.  c.  25.  s.  J.  providing  that 
nothing  in  the  act  contained  should 
extend  to  that  part  of  Great  Bri- 
tain called  Scotland.  And  also  in 
M  K  tj  s  i  we,  O  B.  1803,  MS. 
where  the  prisoner  was  indicted  for 
uttering  a  promissory  note  of  the 
British  linen  company  at  Edin- 
burgh] and  the  objection  was  taken 


on  his  behalf,  that  the  instrument 
set  out  in  the  indictment,  purport- 
ing1 to  be  an  undertaking  for  the 
payment  of  money  by  a  charter- 
ed Scotch  company,  only  entitled 
the  party  to  obtain  payment  in 
Scotland,  and  could  not  be  put  in 
suit  in  this  country,  and  was  not 
within  the  statute  2  Geo.  II.  c.  25. 
in  consequence  of  the  operation  of 
the  fourth  section.  Dick's  case, 
and  the  opinion  of  the  court,  con- 
cerning the  legality  of  contracts, 
in  Robinson  v.  Bland,  2  Burr.  1078, 
were  referred  to;  and,  the  point  be- 
ing submitted  to  the  consideration 
of  the  twelve  Judges,  the  prisoner 
was  recommended  for  a  pardon. 
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provisions  in  this  act  contained  shall  extend  "  to  every  part 
"  of  Great  Britain." 

In  the  following  case  it  was  holden,  that  a  promissory 
note  for  the  payment  of  a  guinea  in  cash  or  Bank  of  Eng- 
land note  was  not  within  the  statute  2  Geo.  II.  c.  25. 

The  prisoner,  Daniel  Wilcock,  was  tried  on  an  indictment  "tlcocfc'j 

...  case, 

charging  him  in  the  first  count  with  forging,  and  in  another  a  promissory 

count  with  uttering  knowing  it  to  be  forged,  a  certain  pro-  "olef°rth« 

»  »  o      *  i  payment  ot 

missory  note  for  the  payment  of  money,  the  tenor  of  which  one  guinea  in 

r.  ,•  .  cash  or  Bank 

was  as  follows,  viz.  of  England 

note  holden 
Pontefract  Bank,  1st  April,  1807.  in  lhe  statutr 

I  promise  to  pay  the  bearer  one  guinea  on  demand  here  2  Geo.  II.  c. 
in  cash  or  Bank  of  England  note. 

No.  C  591. 
No.  Ce.  591.  For  Perfect,  Seaton,  &  Co. 

Entd.  J.  U.  John  Seaton. 

One  Guinea. 

with  intent  to  defraud  John  Garside.  There  were  two 
other  similar  counts,  charging  the  intent  to  be  to  defraud 
John  Seaton,  John  Fox  Seaton,  and  Richard  Seaton,  the 
bankers.  The  jury  found  the  prisoner  guilty  of  uttering  the 
note,  knowing  it  to  be  forged  :  but  the  learned  Judge  re- 
spited the  sentence,  in  order  to  take  the  opinion  of  the 
twelve  Judges  on  the  question,  whether  this  was  a  note  for 
the  payment  of  money  within  the  statute  2  Geo.  II.  c.  25. 
the  guinea  being  by  the  terms  of  the  note  to  be  paid  in  cash 
or  Bank  of  England  note  at  the  option  of  the  payer.  And 
it  is  understood,  that  the  Judges  were  of  opinion  that  the 
conviction  was  wrong,  (q) 

(q)  Wileock's  case, cor.  Le  Blanc.  926./>o*f.  1630,  where  an  objection 

J.,  Yorkshire  Lent  Ass.   1808,  MS.  that  certain  counts  of  the  indict- 

And  see  Harrisons  case,  1   Leach  ment  were  not  within  the  statutes 

180.     2  East.  P.  C.  c.  19.  s.  36.  p.  2  Geo.  II.  c.  25.  and  31  Geo.  II.  c 
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In  the  following  case  a  point  was  made  whether  the  instru- 
ment in  question  could  be  considered  as  a  bill  of  exchange 
within  2  Geo.  II.  c.  25. 

Chisholm's  The  prisoner,  Josiah  Chisholm,  was  convicted  for  forging 

a  ct.,tain  bill  of  exchange  in  the  following  form. 
A  l>ill  drawn 
upon  the  com- 

^"naThoJd-  ;;ii  Rate'  Robert  Gore' 

en'tobeabill  Entered  loth  day  of Mat/,  1814. 

ofex<  i.  i  £       s.     a. 

Geo.  II.  c.  25.       Full  pay  from  13th  day  of  May,  1814,    )       ^       ^     Q 
to  the  4th  day  of  August,  1814,    ) 

Amount  of  deductions,  2     17     3 

Net  Pay  £22      6     9 

Gentlemen,  8th  day  of  August,  1814. 

Ten  days  after  sight, 
Please  to  pay  to  Mrs.  Eliz".  Coall,  or  order,  the  sum  of 
twenty-two  pounds  six  shillings  and  ninepence,  being  the 
nett  personal  pay  due  to  me,  as  act\  Lieutenant  of  his  ma- 
jesty's ship  Zealous,  between  thirteenth  day  of  May  1814, 
and  fourth  day  of  August  1814;  for  value  received. 

Robt.  Gore. 

Approved, 

T.  Boys,  Captain  of  H.  M.  S.  Zealous. 
Fo  the  Commissioners  of  His  Majesty  s  Navy. 

London. 

ith  intent  to  defraud  Elizabeth  Coall  widow,  against  the 
statute,  &c.  The  second  count  of  the  indictment  was  for 
uttering.  &c.  with  the  like  intention  :  and  the  third  and 
fourth  counts  were  similar;  only  laying  the  intention  to  be 

g    78.   because   those  statutes  forgery  of  a  receipt  for  bank-notes, 

infilled  to  the  forgery  of  re-  which  were    neither    money    nor 

pta  for  money  or  goo/ls.  whereas  goods,  was  allowed. 
the  counta  in  question  charged  the 
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to  defraud  his  majesty.  There  were  four  other  counts 
framed  upon  the  statute  3b  Geo.  III.  c.  9<i.  s.  3.  and  54.  (r) 
but  the  counsel  for  the  prosecution  had  admitted  that  those 
counts  could  not  be  supported;  and  they  contended  that  the 
instrument  was  a  bill  of  exchange  within  the  2  Geo.  II.  c.  25. 
It  was  urged,  on  behalf  of  the  prisoner,  that  it  appeared 
clearly,  that  the  instrument  was  intended  to  be  a  bill  under 
the  35  Geo.  III.  c.  91.  s.  3.  ;  that  it  was  not  drawn  to  be 
presented  for  acceptance  or  payment  by  the  commissioners 
of  the  navy,  as  a  bill  of  exchange;  but  in  order  to  procure 
an  assignment  of  it  according  to  the  fifteenth  section  of  that 
statute;  that  it  was  not  a  bill  of  exchange,  because  it  was 
not  drawn  on  any  persons  bound  to  accept  or  pay  it ;  and 
that  the  commissioners  of  the  navy  were  removable  at  plea- 
sure, and  might  be  changed  between  the  drawing  and  pre- 
senting of  the  bill.  On  the  other  hand  it  was  contended, 
that  the  intention  with  which  this  instrument  was  made  was 
not  material ;  and  that  it  was  not  necessary,  to  constitute  a 
bill  of  exchange  for  this  purpose,  that  the  parties  on  whom 
it  was  drawn  should  be  liable  to  accept,  or  even  be  existing 
persons  ;  and  that  it  was  enough  if  the  instrument  purported 
to  be  drawn  on  a  person  or  persons  to  whom  it  might  be 
presented.  The  learned  Judge  respited  the  sentence  in 
order  that  the  question  might  be  submitted  to  the  considera- 
tion of  the  Judges,  whether  this  instrument  was  properly- 
described  as  a  bill  of  exchange.  And  it  is  understood,  that 
the  conviction  was  confirmed  by  them,  and  that  the  prisoner 
afterwards  received  sentence  of  death,  and  was  executed,  (s) 

One  of  the  questions  raised  in  a  case  which  occurred  about 
the  same  time  appears  to  have  been,  whether  a  false  asser- 
tion in  an  indorsement  that  the  indorser  has  a  procuration, 
without  any  other  circumstance  of  falsehood  or  misrepre- 
sentation would  make  such  an  indorsement  a  forgery,  within 
the  statutes. 

(r)  Ante,  1593,  note  (h).  (s)  Chisholm's  case,   cor.  Dam- 

pier,  J.  Exeter,  Spr.  Ass.  1815,  MS 
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The  indictment  against  the  prisoner,  George  Maddocks, 
stated  in  the  first  count,  that  he  had  in  his  custody  a  bank 
bill  of  exchange  (the  tenor  of  which  was  set  out)  dated  1st 
October,  ISM,  for  payment  of  £36.  19s.  Od.  at  7  days'  sight 
to  Messrs.  S.  Brown  and  Co.  or  order,  accepted  on  said  1st 
(  ktober,  the  date  of  the  bill.  It  also  stated  that  there  were 
two  indorsements  upon  the  bill ;  the  first  by  the  said  Sa- 
muel Brown  and  Co.  to  Joseph  Seymour  or  order,  and  the 
other  by  the  said  Joseph  Seymour  to  Robert  Falcon,  or  or- 
der ;  and  charged  that  the  prisoner,  having  this  bill  so  in- 
dorsed in  his  custody,  forged  another  indorsement  upon  it  as 
follows : 

P.  Pro".         for  Robert  Falcon,  George  Maddocks. 


with   intent  to  defraud  the   Bank,  against  the  statute,  &c. 
The  second  count  charged  the  prisoner  with  disposing  of 
and  putting  away  the  forged  instrument;  and  there  were 
many  other  counts  all  charging  the  forgery  to  be  of  an  in- 
dorsement.     It  appeared  upon  the  evidence,  that  the  pri- 
soner was  in  the  situation  of  a  clerk  and  servant  to  the  pro- 
secutor, Mr.  Robert  Falcon,  who  was  an  attorney,  having 
chambers  in  the  Temple;  that  he  was  left  in  charge  of  the 
chambers,  when  the  prosecutor  went  out  of  town,  with  in- 
structions to  receive  any  money,  and   make  advances  in  the 
way  of  business,  and  to  open  any  letters,  and  do  what  was 
necessary   in   case  a  writ  or  any  thing   of  that  sort  was 
wanted ;  but  that  he  had  no  authority  from  the  prosecutor 
to  indorse  any  bill  for  him  by  procuration.     During  the  ab- 
sence of  the  prosecutor,  Mr.  Seymour,  then  the  holder  of  the 
bill,   indorsed  it  to  the  prosecutor,  and  sent  it  in  a  letter  to 
his  chambers.     The  prisoner  opened  the  letter,  and  a  day  or 
two  afterwards  took  the  bill  to  the  Bank,  and  received  the 
money  ;  having  first  made  the  indorsement  charged  by  the 
indictment  to  be  forged.     At  the  time  he  received  the  mo- 
rn \    he  wrote  a  receipt  immediately  under  the  forged  in- 
dorsement in  the  words; — Received  for  Robert  Falcon,  4 
Kim  (  »urt  Temple,  5  January,  1815,  Geo.  Maddocks.     On 
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the  following  day  the  6th  January,  the  prisoner  wrote  to  the 
prosecutor  a  sort  of  journal  of  the  week's  occurrences,  and 
therein  mentioned  the  bill  in  question  ;  but  only  stated  that 
he  had  taken  it  for  acceptance,  though  he  had  in  fact  re- 
ceived the  money  the  day  before.     On  the  9th  January,  the 
prosecutor  returned  to  town,  but  did  not  find  the  prisoner  at 
his  chambers,  he  having  previously  absconded.     In  his  de- 
fence, the  prisoner  said  that  he  received  the  money  for  his 
master's  use  ;  and  did  not  intend  to  apply  it  otherwise  ;  and 
he  assigned  as  the  cause  of  his  absenting  himself  some  unex- 
pected distress  in  his  circumstances.     The  case  was  left  by 
the  learned  Judge  to  the  jury  to  consider,  whether,  under 
the  circumstances  in  evidence,  it  appeared  to  them  that  the 
prisoner  meant  only  to  receive  the  money  for  his  master's 
use,  and  acted  under  a  supposition  that,  in  the  situation  of 
trust  in  which  he  was  placed,  he  had  a  right  to  describe  him- 
self as  acting  by  procuration;  or  whether  he  had  made  the 
indorsement  and  received  the  money  for  the  purpose  of  de- 
frauding his  master  or  the  Bank.     The  jury  were  of  opinion 
that  it  was  for  the  purpose  of  fraud,  and  referred  to  the  pri- 
soner's letter  of  the  6th  January,  wherein  he  only  speaks 
of  having  taken  the  bill  for  acceptance,  though  he  had  actu- 
ally received  the  money  for  it  the  day  before ;  and  they  ac- 
cordingly found  him  guilty.     But  as  it  did  not  appear,  that 
the  prisoner  had  offered  to  make  use  of  the  indorsement  to 
transfer  the  bill  to  any  other  person,  or  to  enable  himself  to 
receive  the  contents  as  holder,  or  bearer,  having  on  the  con- 
trary given  the  receipt  in  his  own  name  for  the  use  of  his 
master,  whose  place  of  residence  was  truly  described  in  the 
receipt ;  a  doubt  arose  whether  the  indorsement  was  such  an 
assignment  of  the  bill  as  is  meant  by  the  word  "  indorse- 
ment,"' in  the  statute.     And  upon  this  doubt  the  sentence 
was  respited,  in   order  to   take  the  opinion  of  the  Judges, 
whether  the  prisoner  ought  to  have  been  acquitted,  either  on 
the  special  circumstances  of  his  conduct,  or  upon  the  more 
general  question,  whether  a  false  assertion  in  an  indorse- 
ment, that  the  indorser  has  a  procuration,  without  any  other 
circumstance  of  falsehood  or  misrepresentation,  makes  such 
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nn  indorsement  a  forgery  within  the  statute.  The  case  was 
argued  at  great  length  before  the  twelve  Judges:  but  no 
opinion  was  over  delivered  ;  the  prisoner  dying  in  Newgate, 
previously  to  the  subsequent  sessions  at  the  Old  Bailey.  (0 

Boa \  ..isp.  It  is  not  net  essary  that  a  promissory  note  should  be  in  it- 

\  promusorj    gejf  n€cf0tiable,   in   order  to   make  it  such  a  note  as  may  be 

m;i\   be  °  ' 

ilidnote      the  subject   of  an   indictment  for  forgery,  within  the  statute 
within  the        2  Geo.  II.  c.  25.     This   was  holden   in  a   case  where  the 

Matiili*  z  t  irii 

II.  <■.  25.  and    prisoner  had  been  convicted  on  an  indictment  which  charged 
the  subject  <>f  .  .         _  ,    0  .  „ 

him  with   having  forged,  &c.   a  certain  promissory  note  tor 

though  not       t])e  payment  of  money,  which  was  as  follows  : — 
negotiable. 


"  On  demand  we  promise  to  pay  Messdames  Sarah  Wal- 
"  lis  and  Sarah  Doubtfire,  stewardesses  for  the  time  being 
"  of  the  Provident  Daughters'  Society,  held  at  Mr.  Pope's, 
•  the  Nope,  Smithfield,  or  their  successors  in  office,  sixty- 
'•  four  pounds,  with  5  per  cent,  interest  for  the  same  ;  value 
k-  it  ceived,  this  7th  day  of  February,  1815. 

"  For  Felix  Calvert  and  Co. 

£61.  "  John  Forster." 

It  was  moved,  in  arrest  of  judgment,  that  this  was  no 
promissory  note  ;  and  the  case  was  argued  before  the  twelve 
Judges.  Their  opinion  was  afterwards  delivered  by  Le 
Blanc,  J.,  to  the  following  effect: — u  An  objection  was 
'taken  in  arrest  of  judgment,  and  argued  before  all  the 
'•  Judges,  that  the  instrument  in  question,  such  as  it  is 
11  stated  in  the  indictment,  was  not  a  promissory  note  within 
"  the  statute,  so  as  to  be  the  subject  of  an  indictment  for 
"  forging,  or  uttering  it,  knowing  it  to  be  forged.  The  ob- 
jection to  this  instrument  was  founded  on  this  circum- 
"  stance,  that  it  appears  to  be  made  payable  to  two  ladies, 
"  describing  them  as  stewardesses  of  a  provident  society,  or 
"  their  successors  in  office;  and  that,  this  society  not  being 

Uaddocks's  case,  O.B.  Oct.      inMich.T.  1815,  MS. 
1815,  and  argued  before  the  Judges 
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"  enrolled  according  to  the  statute,  this  note  was  not  cap- 
"  able  to  enure  to  fieir  successors,  and  was  not  negotiable. 
"  The  Judges  are  of  opinion  that  this  is,  as  stated  on  the  in- 
"  dictuent,  a  valid  promissory  note  within  the  statute  of 
"  Geo.  II.  It  is  not  necessary  that  such  a  note  should  be 
"  in  itself  negotiable  ;  it  is  sufficient  that  it  should  be  a  note 
Ci  for  the  certain  payment  of  a  sum  of  money,  whether  ne- 
"  gotiable  or  not.  And  though  these  ladies  were  not  at  the 
"  time  legally  stewardesses,  yet  it  was  a  description  by 
"  which  they  were  known  at  the  time  ;  and  though  they 
"  could  not  legally  have  successors  in  office,  yet,  in  case  of 
"  their  decease,  their  executors  and  administrators  might 
"  sue,  and  they  themselves,  during  their  life,  might  recover 
"  on  it.  Therefore,  it  is  an  instrument  capable  of  being  the 
fi  subject  of  forgery,  and  there  is  no  ground  to  arrest  the 
"judgment ;  and  the  judges  are  all  of  opinion  that  the  con- 
"  viction  is  right."  (w) 

We  may  now  shortly  consider  the  questions  which  have  Cases  as  to 

/   .1      •  u-  »  i  j       a  "receipts." 

arisen  as  to  the  instruments  which  may  be  considered  as  re- 
ceipts within  the  statutes. 

In  a  case  where  the  prisoner  was  indicted  for  uttering  a  Testick'scase. 
forged  "receipt  for  money,"  in  the  following  words,  "Re-  „ thecontents 
ceived  the  contents  above  by  me,  Stephen  Withers  ;"  it  ap-  "  above,  by 

"  fllC      S.  W. 

peared  in  evidence  that  he  was  employed  by  a  person  who  «  &c%  js  a' 

kept  a  lottery-office,  to  carry  out  the  prize-money,  with  an  sufficient 

1  J  '  J  •  i  statement  of 

account  of  the  deductions,  and  to  pay  it  to  the  party,  and  the  receipt  in 

bring:  back  his  receipt;  and  that  the  following  account  was  lhe  J    .^" 

o  '     '  °  ment,  without 

delivered  to  him,  with  money  to  pay  the  balance —  settii  g  forth 

the  hi'll  of 
NO.   38,811.  itemstowliich 

t»t     -nr  n  j    ll  referred. 

Mr.  Withers,  £.   s.   a. 

One  16th  of  a  J?20.  Prize,  -  15     0 

Deduct  for  expences  advancing  and  remitting 

money  to  you,         -        -        -        -        -         010 


1     4    0 


(«)  Box's  case,  1815.     6  Taunt.  325. 
5l 
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That  upon  producing  this  account  again,  when  he  settled 
his  accounts  with  his  employer,  the  receipt  stated  in  the  in- 
dictment was  at  the  bottom  of  it ;  and  that  he  had  not  paid 
the  money  to  Mr.  Withers,  whose  handwriting  had  been 
forged.  It  was  objected  on  behalf  of  the  prisoner,  that  this 
receipt  did  not  correspond  with  the  indictment;  for  nothing 
was  set  forth  but  the  receipt  as  for  the  contents  above :  and 
that,  together  with  the  bill  of  particulars,  was  one  entire 
thing;  and  it  being  set  forth,  "  which  said  false  receipt,  &c. 
is  as  follows,"  the  whole  ought  to  have  been  set  forth,  and 
not  part  only,  namely,  "  the  contents  above"  which  did  not 
appear  to  be  the  same,  nor  to  be  a  receipt  for  money.  And 
it  was  also  urged  after  conviction,  in  arrest  of  judgment, 
that  it  did  not  appear  by  the  receipt  set  out  in  the  indict- 
ment that  it  was  a  receipt  for  money,  or  what  it  was  for  ; 
and  that  being  only  for  the  contents  above,'  and  nothing  set 
forth  t  what  they  were,  or  explain  the  receipt,  it  was 

unintelligible.  The  Judges  were  of  opinion  that  the  in- 
dictment was  sufficient,  for  it  was,  "  Received  the  contents 
above"  which  shewed  it  to  be  a  receipt  tor  something, 
though  the  particulars  were  not  expressed  ;  and  it  was  laid 
tt>  be  a  forged  receipt  for  money,  under  the  hand  of  Stephen 
Withers,  for  If.  is.;  and  the  bill  itself  was  only  evidence 
of  the  fact,  and  shewed  it  to  be  a  receipt  for  money  as 
charged,  (x) 


Harrison's  It  has   been   admitted  that  bank-notes  are  not  considered 

case    \  Forged  a8  money  or  goods,  within  the  statute  2  Geo.  II.  c.  25.     But 

ipl  for  . 

bank-notes  is  >t  appears  to  have   been   hoiden,   in  the  same  case,  that  an 

not  a  receipt  entry  of  the  receipt  of  money  or  notes  made  by  a  cashier 

tor  monej  or  J                           v                     J                                    J 

goods,  within  of  the  Bank  of  England,  in  the  bank-book  of  a  creditor,  is 

2  Ge^I^c  an  aC(tHnil"ll,r  receipt  for  the  payment  of  money  within  the 

25.     But  ;in  statute  7  Geo.  II.  c.  22. 
entrj  of  the 

•  ipl   of 

mone)  ()r  The  indictment  against  the  prisoner,  John  Harrison,  con- 

notes,  made  ...                             .           _                                                     ' 

,hjer  tamed  a  great  number  ol  counts:  one  set  framed  on  the 

(x)  Tcstick's  case,  1774.  2  East.  P.  C.  c.  19.  s.  36.  p.  925. 


ilie  7  Geo.  11. 
c.  22. 
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statutes  2  Geo.   II.  c.  25.   and   31  Geo.   II.    c.  22.  s.  78.,  oftheBankof 

charging"  the  prisoner  with  forging  and  uttering-  a  certain  thebank- 

receipt  for   money,    viz.    "    1777,    June    16,    Bank  notes,  bookofacre- 

C.  ;£J3210,"  with  intent  respectively  to  defraud  the   Bank  countable  re- 

of   England,  and  the    London   Assurance  Company;   the  crip*  for  the 

°         '  .        payment  of 

other  set  framed  on  the  statute  7  Geo.  II.  c.  22.,  charging  mone 

the  prisoner  with  altering  and  uttering  a  certain  accountable 
receipt  for  bank-notes  for  payment  of 'money \  (setting  it  out 
as  before,)  viz.  "the  said  sum  of  210/.,  by  prefixing  fhe 
figure  3  to  the  said  figures  and  cypher  210/.,  whereby  the 
words,  &c.  "  1777,  June  16,  Bank-notes,  C.  £2i0,"  to- 
gether with  the  figure  3,  imported  that  J.  C,  a  clerk  of  the 
Bank  of  England,  had  received  bank-notes  to  the  amount 
of  3210/.  with  the  like  intent.  Upon  the  evidence,  it  ap- 
peared that  the  London  Assurance  Company,  to  whom  the 
prisoner  was  accomptant,  kept  their  cash  with  the  Bank  of 
England  ;  for  which  purpose  the  Bank  furnished  the  Lon- 
don Assurance  with  a  book,  the  title  of  which  was  "  Debtor, 
the  Bank  of  England  with  the  London  Assurance,  Cre- 
ditor.'' On  the  debtor  side,  the  clerk  of  the  Bank,  when 
any  money  or  bank-note  was  sent  to  him,  entered  the  date, 
and  what  it  was  that  was  paid  in  ;  then  he  signed  his  name, 
and  afterwards  wrote  the  sum,  putting  a  bar  or  dash  before 
the  figures,  in  order  to  prevent  another  figure  being  pre- 
fixed or  subjoined  :  and  when  the  London  Assurance  sent 
for  money,  the  cashier  of  the  Bank  wrote  off  so  much  from 
their  bank-book  ;  which  bank-book  was  kept  by  the  pri- 
soner, as  accomptant  to  the  company,  and  sent  by  him  to  the 
Bank  as  occasion  required.  On  the  16th  June,  1777,  the 
company  paid  into  the  Bank  the  sum  of  210/.,  which  was 
received  by  a  clerk  of  the  name  of  John  Clifford,  who  made 
an  entry  in  the  book  as  follows,  "  1777,  June  16,  Bank-notes, 
C.210/.,"  to  which  sum  the  prisoner  prefixed  the  figure  3, 
making  thereby  the  sum  received  appear  to  have  been  3210/. 
The  fact  of  prefixing  the  figure,  in  the  manner  charged  in  the 
indictment,  having  been  brought  home  to  the  prisoner,  it  was 
first  objected  that  the  case  was  not  within  the  first  set  of 
counts,  which  were  framed  on  the  statutes  2  Geo.  II.  and 

5  l  2 
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31  Geo.  II.,  those  statutes  being  confined  to  receipts  for 
money  or  goods,  and  this  being  a  receipt  for  bank-notes, 
which  were  neither  money  nor  goods  ;  and  that  the  legisla- 
ture had  so  thought,  by  passing  the  stat.  7  Ceo.  II.,  in  which 
bills,  notes,  See.  are  particularly  mentioned.  And  this  ob- 
tion  was  allowed.  Rut  the  prisoner  was  convicted  on 
the  second  set  of  counts,  framed  on  the  statute  7  Geo.  II. 
c.  22.  :  and  two  points  were  reserved  for  the  consideration 
of  the  Judges  ;  first,  whether  the  entry  made  by  the  cashier 
in  the  bank-book  could  be  considered  as  an  accountable  re- 
ceipt for  the  payment  of  money  within  that  statute  ;  and, 
secondly,  that  the  intent  to  defraud  a  corporation,  (the  Bank 
of  England,  and  the  London  Assurance  Company,  being  the 
corporations  stated  in  the  indictment,)  was  not  within  the 
statute  ;  which  was  confined  to  forgeries  committed  with 
intent  to  defraud  any  person.  It  is  said  that  the  Judges 
were  clearly  of  opinion  on  the  first  point  that  an  entry  in  a 
bank-book  is  an  accountable  receipt  within  the  meaning  of 
the  act.  But  no  opinion  was  publicly  given  ;  and  the 
matter  became  unimportant  in  the  particular  case,  as  the 
Judges  decided  the  second  point  in  favour  of  the  prisoner, 
and  he  was  discharged.  {//) 


1 1 'inter  s  case 
The  mere 


In  the  following  case  the  point  arose  as  to  the  necessary 

signing  cer-     averments  in  the  indictment  of  the  instrument  in  question 

uustameiii  Purl)ort'»g  to  be  and  being  a  receipt,  where  it  did  not  ne- 

(y)   Harrison's    case,     1777.     1  "try  was  made  imported  to  be  a 

Leach  180.     2   East.   P.  C.   c.    19.  "book    containing     receipts    for 

s.  36.  p.  926.     In  the  last  autho-  "  money  received    by    the    Bank 

rily   the  point  respecting   the  ac-  "  from  their  customers,  and  there- 

countable  receipt  is  not  reported  ;  "  fore  shewed  that  the  money  was 

but  il  is  referred  to  as  being  stated  "  received  from  the  party  to  whom 

ml  Leach:  and  it  is  observed  that,  "the   hook  belonged."     Mr.  East 

in  a  subsequent  case,  (Lyon's  case,  also  observes,  that  it  does  not  ap- 

2  Bast.   P.  C.  c.  19.  s.  36.  p.  934.)  pear  whether  the  opinion  of  the 

Grose,  J.,  alluded  to  the  ground  Judges  upon  this  point  was  formed 

upon  which  this  point  was  decid-  with  reference  to  the  manner  in 

ed,  and  said,  "  That  in  Rexi-.Har-  which  the  offence  was  laid  in  the 

rison,  the  hook  in  which  the  en-  indictment.  The  defect  upon  which 
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cessarily  purport  to  be  such  on  the  face  of  it.     The  indict-  for  payment 
.  111  •  i      i  •     i  •  •  of  a  sum  in  a 

ment  charged  that  the  prisoner  had  in  his  possession  a  cer-  navy-biIl,does 

tain  navy-bill,  ("which  was  set  forth  according  to  its  tenor  uot'  ,m'ess 

.  .  connected 

and  effect,)  under  which  navy-bill  there  was  contained  a  with  other 

certain  order  in  writing;  for  payment,  called  an  assignment,    ac*?'  Purport 

n  >     J  y  '   on  the  lace  ot 

&c.  and   upon  which  there  was  contained  a  certain  indorse-  the  writing  to 

ment,  partly  printed  and  partly  written,  by  one  Wm.  Davis,  ^^^"houl'd 

chief  clerk  to  the  comptroller  of  his  majesty's  navy,  in  his  therefore,  be 

office,   for  bills  and  accounts,  to  the   following  tenor  and  the  naVy_bii|5 

effect :  "  The  certificate  within-mentioned  is  indorsed  by  Ed-  &c-  together 

with  the  si"-- 
ward  Wilson,  payable  to  Mr.  Wm.  Thornton  ;  T.  Davis  :"  natures,  did 

and   that   the   prisoner   forged,   &c.   a  certain  receipt  for  purport  to  be 

r  o      '  r  ail(i  was  a  rc. 

money  ;  to  wit,  for  the  sum  of  251.,  mentioned  and  con-  ceipt. 
tained  in  the  said  paper,  &c.  called  a  navy-bill,  which  forged 
receipt  was  as  follows ;  that  is  to  say,  "  Wm.  Thornton," 
"  Wm.  Hunter  :"  with  intention  to  defraud  the  king  against 
the  form  of  the  statute,  &c.  A  second  count  stated  the  navy- 
bill,  the  order  for  payment  and  indorsement,  as  in  the  first 
count  ;    and  then  stated,  that  to   the  said  last-mentioned 
navy-bill  was  annexed  and  written  a  certain  false,  forged, 
&c.  receipt  for  money,  to  wit,  for  the  sum  of  251. ,  in  the 
said  last-mentioned  paper,  called  a  navy-bill ;  which  said 
false,  forged,  &c.  receipt  for  money  was  as  follows,  that  is 
to  say,  "  Wm.  Thornton,"  "  Wm.  Hunter;"  and  that  the 
prisoner  knowingly  uttered  the  said  last-mentioned  forged, 
&c.  receipt   for  money,  with  intent  to  defraud  the  king. 
Other    counts,    nearly    similar,    charged    the    instrument 
forged  to  be  an  acquittance ;  and  some  of  the  counts  stated 
the  intention  to  be  to  defraud  Wm.  Thornton  and  other 
persons.    Upon  the  evidence,  it  appeared  that  Edward  Wil- 
son, who  had  been  pilot  of  the  Lord  Mulgrave,  having  re- 
ceived from  his  captain  a  certificate  of  his  service,  sent  it  to 
Wm.  Thornton,  to  receive  his  wages.     That  the  prisoner 
was  a  clerk  in  the  comptroller's  office  ;  and,  being  employed 
to  forward  the  pilot's  bill  through  the  office,  got  into  his 

the  Judges  decided  in  favour  of  the      tute   18  Geo.  III.    c.   18.     Ante, 
prisoner  was  removed  by  the  sta-      1G20. 
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hands  the  bill  stated  in  the  indictment,  and  carried  it  with 
the  order  for  payment  and  indorsement  upon  it,  which  were 
neceesarj  for  receiving  the  money,  to  the  cashier  of  the  pay- 
office  ;  having  wafered  to  one  side  of  the  bill,  on  which  was 
written  the  sum  25/.,  under  those  figures,  a  fourpennj  stamp 
used    for   receipts,  on    which   were   written   the  names  of 
*•  Wm.  Thornton,"   "  Win.  Hunter,"  without  any  words 
importing  that   they  had  received   the  money.     And  it  was 
proved  that  the  cashier  was  in  the  habit  of  paying  navy-bills 
on  the  owner's  name  being  written  under  the  sum,  without 
any  other  receipt.     It  appeared,  on  producing  the  bill,  that 
the  name  Major  Wool  head   was  written   at   the  bottom  of 
it ;  with  respect  to  which  it  was  proved  that  it  was  usual  to 
have  his    name   to  the   bills,  as  without  it  they  did  not  re- 
gularly pass   through  the  office;  but  that  a  bill  would  not 
be  stopped  if  his  name  were  not  put  to  it.     There  also  ap- 
peared on   one  side  of  the  bill  the  initials  of  Mr.  Davis's 
name,  T.  I),  which  were  not  stated  in  the  indictment.    The 
prisoner  having  been  convicted,  judgment  was  respited,  to 
take  the  opinion  of  the  twelve  Judges  on  the  case  ;  and  it 
was  argued   before  them  that  the  indictment  was  defective 
upon  several  grounds:  and,  amongst  others,  first  because  it 
did   not  appear,  by  the  tenor  of  the  instrument  as  set  forth 
therein,  that  it  was  a  receipt ;  and,  secondly,  because  there 
was  nothing  stated  in  the  indictment  to  shew  that  this  could 
operate  as  an  acquittance.     And  judgment  was  arrested,  on 
the  ground  that  it  did  not  appear  on  the  face  of  the  indict- 
ment, nor  was  it  shewn  by  averment,  that  the  instrument 
was  ;,  receipt.     Grose,  J.,  in  delivering  the  opinion  of  the 
J  udges,  said,  "  That  it  was  not  enough  to  call  the  signature 
"  of  the  two  names,  <  Win.  Thornton,'  and  '  Wm.  Hunter,' 
"  a  receipt,  for  they  did  not,  standing  by  themselves,  pur- 
"  port  to  be  a  receipt ;  and,  therefore,  the  indictment  should 
"  have  averred  that  the  said  names,  <  Wm.  Thornton,'  and 

•  '  Wm.  Hunter,'  written  on  the  said  paper,  imported  and 
"  signified  that  the  said  Wm.  Thornton  and   Wm.  Hunter 

'  had  received  the  sum  of  twenty-five  pounds  mentioned  in 
the  said  paper- writing.    This  is  undoubtedly  the  law  upon 
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"  this  subject ;  therefore,  as  the  words  <  Win.  Thornton, 
"  Wm.  Hunter,'  do  not  import  to  be  a  receipt,  and  there 
"  being  nothing  to  explain  the  import  of  these  words,  or  to 
"  shew  that  they  were  in  any  way  intended  to  signify  that 
"  those  persons  had  received  the  money,  this  indictment  is 
"  clearly  bad  on  the  first  count ;  and,  as  the  same  objection 
"  applies  in  substance  to  the  second  count,  though  it  is 
"  different  in  point  of  form,  the  majority  of  the  Judges 
'•'are  of  opinion  that  the  judgment  ought  to  be  ar- 
"  rested."  (z) 

Upon  the  authority  of  the  foregoing  case,  it  was  holden    Thompsons 
'  case.    The  in- 

that  an   indictment  for  forging  the  word  "settled,"  at  the   dictmentfor 

bottom  of  a  bill  of  parcels,  must  shew  by  proper  averments   forgng  the 

that  it  is  a  receipt.     The   indictment  charged  that,   the  pri-   aed»  at  the 

soner  did  forge,  &c.  a  certain  receipt  for  money,  to  wit,  for   ^°™u°j  * 

the  sum  of  one  pound,  one  shilling,   and  sixpence;   which    shew,  by  pro- 

•  per  ^vcr- 

said  false,  forged,  and  counterfeited  receipt  for  money,  is  as   \nenls^  that  it 

followeth— that  is  to  say,  "  Settled,  J.  M."  Other  counts  is  a  receipt. 
called  it  an  acquittance.  It  was  objected  on  beh  If  of  the 
prisoner,  that  the  indictment  should  have  shewn,  by  proper 
averments,  that  this  was  a  receipt  for  money,  according  to 
the  determination  in  Hunter's  case.  On  the  pnrt  of  the  pro- 
secution, it  was  contended  that  it  did  purport  to  be  a  receipt 
made  by  a  person  who  had  a  right  to  demand  money,  that 
the  evidence  proved  that  the  right  arose  from  the  sale  and 
delivery  of  goods  according  to  the  bill  ;  and  that  it  was  suf- 
ficient if  the  instrument  appeared  upon  the  evidence  to  be 
of  the  description   stated  in  the  indictment  :  and  Testick's 

(z)  Hunter's  case,  1701.  2  Leach  was  answered,  that  an  indorsement 

624.     2  East.  P.  C.  c    19.  s.  36.  was  complete  by  writing  the  name 

p.  928.;    and  see  ante,   1484.     In  on  the  bill  without  any  thinj  in<    e; 

2  East    it  is  said  that  Euller,  J.,  whereas  the  name  itself,     -    ;   :ed 

thought  the  second  count  might  in  the  indictment,  was  no  receipt; 

be  supported,  considering  this  to  though  the  name,  coupled  with  the 

be  as  much  a  receipt  as  the  writing  navy-hill,  might  together  foi  n  a 

a  name  was  an  indorsement  on  a  receipt.     But  then  it  ought  to  be 

bill   of  exchange ;   but  to  this  it  so  stated. 
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case  was  cited.  («)  And  it  was  further  contended  that,  as 
the  stamp  act,  (25Geo.  III.  c.  55.  s.  7.)  had  enacted  that 
every  note,  memorandum,  &c.  signifying  or  denoting-  any 
debt",  account,  or  demand  being  paid,  settled,  &c.  should  be 
deemed  and  taken  to  be  a  receipt  within  the  meaning  of  the 
act  the  necessity  of  averring  such  an  instrument  as  the 
present  to  be  a  receipt  was  taken  away.  But  the  court 
held,  on  the  authority  of  Hunter's  case,  that  the  indictment 
was  detective,  (b) 

Lyon'scase.  \{  has  been  holden  that  a  scrip  receipt,  not  filled  up  with 

<>f[*notfill-  the  name  of  the  subscriber  or  person  from  whom  the  money 

edup  with  the  wag  recejVed,  is  not  a  receipt  for  money  within  the  statutes. 

name?!*™!  a   The  point  came   on  for  consideration  upon  demurrer  ;  and 

after   argument,    Grose.  J.,    delivered    the   opinion    of  the 
money  within  o  .  .  , 

the  statutes.      Jinl-c>;  and   said   that   the  instrument,   the  tenor  ot  which 

was  necessarily  set  forth  in  the  indictment,  was  not  a 
receipt  for  money  in  contemplation  of  law,  within  the 
meaning  of  the  statute  2  Geo.  II.  c.  25,  &c.  That  it 
was  the  duty  of  the  cashier  appointed  by  the  Bank  to  re- 
ive such  subscriptions,  to  (ill  up  the  receipts  with  the 
names  of  the  subscribers,  or  persons  from  whom  they  ori- 
ginally received  the  money  ;  and,  until  the  blank  left  in  the 
printed  form  was  so  filled  up,  the  instrument  did  not  be- 
come an  acknowledgment  of  payment :  or,  in  other  words,  a 
receipt  for  money.  While  in  such  a  state  it  was  no  more  a 
receipt  than  if  the  sum  professed  to  be  received  had  been 
omitted,  (c) 

1  hom 

Where  a  person  who  was  employed  by  the  executors  of  a 
th.it,  where  ;i  '  ,  ,  ,       ,  e   • 

I   rson  who      contractor  with  the  navy  board,  to  settle  the  account  ot  the 

'   testator  with   government,   produced  certain  forged  acquit- 
the  cxecu-  '    r  _  ^  i 

»u-  lances  and  receipts  for  money,  and  delivered  them  to  the 

tractor  with 

fnte,    1629.  Leach  597.     2  East.  P.  C.  c.  19. 

(h  i  Thompson's  rase,  cor.  Thorn-  s.  36.  p.9?3.  And  sec  several  points 

son,   B.,  and  Graham,  B.     0.  13.,  as  to  the  forgery  of  scrip  receipts 

lsoi  Leach  910.  discussed  in  Reeves's  case,  2  Leach 

•u's  case,  0.  B.    1793.     2  808.  el  scqu. 
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navy  board,  in  order  to  exonerate  the  estates  of  the  testator  the  navy- 

from  an  extent,  it  was  holden  to  be  a  forging  and  uttering,  tie  tne  ac_ 

within  the  statute  2  Geo.  II.  c.  25.    The  indictment  charged  count  ofthe 

.  testator  with 

the  prisoner  with  forging  and  uttering,  knowing,  &c.  a  great  government, 

many  acquittances  and  receipts,  (which  were  set  forth,)  with  Pr°duced 

J        l  r    7  ,  torgedacquit- 

intent  to  defraud  the  king.     It  was  objected  by  his  counsel  lances  and  re- 

that  the  case  was  not  within  the  statute  2  Geo.  II.  c.  25.,  as  ^J^'/^ 

the  receipts  in  question  purported  to  be  receipts  given  to  fabricated 

Collinridge,  the  contractor,  by  persons  employed  by  him,  for  order  ^  "* 

money  therein  stated  to  have  been  paid  to  them  for  work  and  onerate  the 

.  estates  of  the 

materials  done  and  provided  for  the  business  in  which  he  testator  from 

was  employed  under  the  navy-board,  and  were  produced  by  an  exUmt:  it 
1      J  J  '  *■  was  a  forging 

the  prisoner  as  vouchers,  to  accompany  and  verify  Collin-  and  uttering, 

ridge's  accounts,  in  order  to  get  them  passed  by  the  navy-  J^J^  ^^ 
board  ;  which  accounts  the  prisoner  had  taken  upon  him-  II.  c.  2:». 
self,  after  Colli nridge's  death,  to  get  passed,  in  order  to 
avoid  an  extent  which  had  issued  against  Collinridge's  estate 
and  effects.  And  it  was  urged  in  support  of  the  objection, 
that  these  workmen  were  solely  employed  by  Collinridge, 
and  not  by  the  navy-board ;  and  that  he,  and  not  the  navy- 
board,  were  answerable  to  them.  That,  therefore,  the  board 
had  nothing  to  do  with  these  receipts;  and  it  was  indifferent 
to  the  board  whether  these  sums  had  been  paid  to  these  se- 
veral persons  or  not.  The  prisoner  having  been  convicted, 
the  case  was  submitted  to  the  consideration  of  the  twelve 
Judges,  who  all,  (with  the  exception  of  Lawrence,  J.,  who 
was  absent,)  held  that  the  conviction  was  right,  and  that  the 
receipts,  as  stated,  were  within  the  statute.  Grose,  J.,  in 
delivering  their  opinion,  said,  "  The  facts  in  the  case  prove 
"  that  these  receipts  were  forged  ;  and  that  they  purported 
"  to  have  been  given  to  Collinridge  by  workmen  for  monies 
"  paid  by  him  to  them  for  work  done  for  the  commissioners 
u  of  the  navy-board.  The  persons,  therefore,  employed  for 
"  that  purpose  by  him,  were  employed  not  solely  on  his  ac- 
"  count,  but  on  account  of  the  king;  and  these  receipts,  if 
"  genuine,  would  have  been  legal  vouchers  for  his  ac- 
"  count,  and  would  have  intitled  him  to  a  discbarge  from 
"  the  navy-board.     It  is  clear  then,  from  the  facts  proved 
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"  at  the  trial,  and  from  the  verdict  of  the  jury,  that 
"  these  receipts  are  forged  receipts,  and  that  they  were 
"  knowingly  uttered  by  the  prisoner  with  intent  to  defraud 
«  the  king."(rf) 

Lstotherighl  In  the  foregoing  case  a  point  arose,  as  to  the  right  of  the 
Bonwtopul  prisoner  to  put  (he  prosecutor  to  his  election,  on  an  indict- 
Iheprose-  ment  staling  various  forgeries.  The  firs!  count  of  the  in- 
fection on  dictment  charged  that  the  prisoner  miered,  &c.  a  certain 

an  indictment  forffe(i  acquittance  and  receipt  for  money  (setting  it  forth), 
statii  »  van-  &  i  J 

ous forgeries-    also  a  certain  other  forged  acquittance  and  receipt  tor  mo- 
ney, (also  setting  it  forth)  and  stated  in  like  manner  above 
twenty   other  receipts  of  different  dates,  for  different  sums, 
and  purporting  to  be  signet,  by  different  persons,  with  intent 
to  defraud  the  king.     And  before  any  witnesses  had  been 
examined   the   counsel    for   the   pr.soner  submitted  to   the 
court,  whether  the  prosecutor  ought  not,  under  the  circum- 
stances of  this  case,  to  elect  on  which  of  the  several  receipts 
stated  in  the  first  count  of  the  indictment  he  intended  to  pro- 
ceed, and  be  restrained  from  proceeding  on  more  than  one 
of  them ;  as,  amidst  such  a  variety,  it  would  otherwise  be 
almost  impossible  for  the  prisoner  to  conduct  his  defence. 
But  Le  Blanc,  J.  referred  to  the  indictment,  by  which  it 
appeared  that  all  the  receipts  stated  in  the  first  count  were 
charged  to  have  been  uttered  at  one  and  the  same  time  ;  and 
as  this  single  act  of  uttering  the  receipts  would,   if  clearly 
proved,  constitute  only  one  offence  of  uttering,  he  refused 
the  application.     The  proof  was,  that  the  several  receipts 
stated  in   the   indictment   were  uttered  at  the  same  time  in 
one  bundle,  given  by  the   prisoner  to  the  solicitor  of  the 
navy-board.     And  when  the  case  was  submitted  to  the  con- 
sideration  of  the  twelve  Judges,  they  were  all  of  opinion 
that  the  application  to  put  the  prosecutor  to  his  election  was 
properly  refused,  (e) 

(J)  Thomas's  case,  1800.  2Leach      case,  ante,  1494. 
BT7.     2  Bast  P.  C.  c.  19.    s.  36.  (e)  2  Leach  882 

|).  931.  And  sec  Joucs  and  Palmer's 
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It  now  remains  to  notice  the  cases  which  relate  to  the  in-   Construction 
,  ,  .  ,  -I  ,  i        y       auto  warrants 

struments,  vhien  may  be  considered  as  warrants  or  orders  for  or  orders  tor 

the  payment  of  money  or  deliver?/  of  goods.  tnc  payment 

of  money,  or 
delivery  of 

It  appears  at  one  time  to  have  been  contended  that  the  »°°ds- 
statute  was  confined  to  commercial  transactions;  but  several  ;9  not  con- 
cases  have  decided  that  it  is  not  so  confined.  (/*)  fined  to  com- 
mercial trans- 
actions. 

It  has  been  frequently  holden,  that  instruments  which  in   Billsofex- 
the  commercial  world  have  peculiar  denominations  may  yet  ^^fe'iaid'as 
be  laid  as  warrants,  or  orders  for  the  payment  of  money  ;  if  warrants,  or 
they  fall  within  those  terms,  and  are  such  in  effect.     So  that   paymentof 
a  bill  of  exchange  maybe  laid  as  an  order  for  payment  of  money, 
money  ;  (g)   and  in  one  of  the  cases,  where  this  point  was 
considered  by  the  Judges,  they  were  unanimously  of  opinion, 
that  it  was  well  laid  ;  and,  it  was  observed,  that  every  bill 
of  exchange  seemed  to  be  an  order  for  the  payment  of  mo- 
ney, though  not  vice  versa,  (h)     And  in  a  subsequent  case, 
the  Judges  all  finally  concurred  in   opinion,  that  a  bill  of 
exchange,  or  banker's  draft,  was  well   laid  in  the  indictment 
as  an  order  for  payment  of  money  ;  on   the  ground,  that 
though  it  was  a  bill  of  exchange,  it  was  also  a  warrant  for 
the  payment  of  money  ;  it  was,  if  genuine,  a  voucher  to  the 
bankers  or  drawers  for  the  payment.  (/) 


(/)  Graham's  case,  0.  B.  1778. 
2  East.  P.  C  c.  19.  s.  41.  p.  945, 
M'Intosh's  case,  1800.  2  East.  P. 
G.  c.  19.  s.  39.  p.  942. 

(g)  Locket's  case  O.  B.  1772. 
Trin.  T.  17  74.  1  Leach  94.  2 
East.  P.  C.  c.  19.  s.  38.  p.  940. 
The  instrument  was  in  the  follow- 
ing- form  : — 

Messrs.  Neale,  James,  Fordycc, 
and  Down. 

Pay  to  Mr.  William  Hop  wood  or 
bearer,  sixteeu  pounds  ten  shillings 
and  sixpence. 
£16.  10.  6.  R.  Vennest. 


(Ji)  Shepherd's  case,  O.  B.  1781, 
Mich.  T.  1781.  2  East.  P.  C  c.  19. 
s.  40.  p.  944  1  Leach  226.  The 
instrument  was  as  follows  : — 

Green-street,  3 1  si  July.  1 78 1 . 

Sirs,  Pray  pay  to  Mr.  John  At- 
kins, or  hearer,  six  pounds  six  shil- 
lings, value  received,  Yours,  &c. 

II.  Turner. 

(V)  Willoughby's  case,  Warwick 
Lent  Ass.  1783.  East.  T.  17S3.  2 
East.  P.  C.  c.  19.  s.  40.  p.  944.. 
ante,  1263.  The  instrument  w;^ 
in  this  form  : — 
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mi  In  another  case,  the  prisoner,  James  M'Intosh,  was  con- 

umen1  victed  of  forging  and  uttering,  knowing  it  to  be  forced,  a  cer- 
considered  as  (ajn  order  for  the  payment  of  money  in  the  words  and  figures 
change! 'or"      following  :-  "  Petersfeld,  6  August,  1799. 

order '".''  Pay-  "  Sir,  Please  to  pay  on  demand  to  Mr.  Hugh  Young,  or 
"  order,  all  my  proportion  of  prize  money,  due  to  me  for  my 
"  services  on  board  his  majesty's  ship  Leander,  for  which 
«  this  shall  be  your  authority.     Witness  my  hand 

"  John  Johnson, 

X 

his  mark. 
"  To  Alexr.  Davison,  Esq. 
"  No.  21,  Milbank-street,  Westminster. 


"  Signed  before  us, 


"  Walter  Noble,  minister. 
"  John  Williams,    i   church- 
(i  Francs.  Gibbons,  $  wardens." 

In  two  counts  it  was  called  an  order  for  payment  of  money; 
and  in  two  other  counts  a  bill  of  exchange  ;  and  it  was  stated 
to  have  been  forged  and  uttered,  with  intent  to  defraud  John 
Johnson.  Four  other  counts  charged  the  offence  to  have 
been  committed  with  intent  to  defraud  Alexander  Davison. 
One  of  the  objections  on  the  part  of  the  prisoner  was  that 
this  was  not  a  bill  of  exchange,  nor  an  order  for  payment  of 
money  within  the  statute  7  Geo.  II.  c.  22.  because  no  sum 
of  money  was  mentioned,  and  it  was  not  certain  that  any 
money  would  be  due  to  Johnson.  The  point  was  referred 
to  the  consideration  of  the  Judges,  who  held  the  conviction 
proper.  (/) 

post  mi  i .  ceived. 

Birmingham,  13  Feby.  1783.  Robt.  Coales. 

No.  6127.  Rcccd.  5  Gas. 

Wm.  Lemon,  Bt.  &  Co.  Bankers,  Entd.  R.  Moore. 

London.  {1c)    M'Intosh's   case,    1800.     3 

Paj  S  (las.  to  Mr.  Richd.Moore,  East.  P.  C.  c.  19.  s.  39.  p.  942. 
or  bearer  on  demand,    value    re- 
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It  is  said,  that  it  seems  to  be  settled,  that  if  the  warrant  or  ^e  warranty 
order  mentioned  in  the  stat.  7  Geo.  II.  c.  22.  do  not  pur-  purport  to 
port  on  the  face  of  it,  or  be  shewn  by  proper  averments,  to  ^de^y  one 
be  made  by  one  having-  authority  to  command  the  payment  having antho- 
of  the  money  or  direct  the  delivery  of  the  goods,  and  to  be  m7nd°par 
compulsory  on  the  person  having  possession  of  the  subject  ment,&c. 
matter  of  it;   but  only  purport  to  be  a  request  to  advance 
the  money  or  supply  the  goods  on  the  credit  of  the  party 
applying,  which  the  other  may  comply  with,  or  not  as  he 
sees  proper,  it  is  not  a  warrant,  or  an  order  within  the 
statute.  (/) 

Thus  it  was  holden,  that  a  note  in  the  name  of  an  over- 


case. 


seer  of  the  poor  to  a  shopkeeper,  desiring  him  to  let  the  pri-  A  note  to  a 
soner  have  certain  goods,  which  he  would  see  him  paid  for,  inthename'of 

has  been  holden  not  to  be  a  warrant  or  order  for  the  deli-  an  overseer  of 

-  the  poor  hold- 

very  of  goods  within  the  statute.     Nine  ot  the  J  udges,  on  a  en  not  to  be 

conference,  were  clearly  of  opinion,  that  the  writing  was  not  Jljjjjjl.111'' 
a  warrant  or  order  for  the  delivery  of  goods  within  the  act ; 
considering  that  the  words  warrant,  or  order,  as  they  stand 
in  the  act  are  synonymous,  and  import  that  the  person  giving 
such  warrant  or  order  has  or  at  least  claims  an  interest  in 
the  money  or  goods  which  are  the  subject  matter  of  it,  and 
has  or  at  least  assumes  to  have  a  disposing  power  over  them, 
and  takes  on  him  to  transfer  the  property,  or  at  least  the 
custody  of  them  to  the  person  in  whose  favour  such  war- 
rant or  order  is  made.  And  though  this  case  must  fall 
within  the  mischief;  yet,  in  the  construction  of  an  act  so  pe- 
nal, the  strict  letter  of  it  ought  not  to  be  departed  from.(w) 


So  a  note  to  a  tradesman,  requesting  him  to  let  the  bearer  Williams  > 

CilSC. 

have  certain  goods,  has  been  holden  not  to  be  an  order  for  a  note  to  a 
the  delivery  of  goods  within  the  statute,  it  appearing  that  the  J™£g™ Jj£" 
person  whose  name  was  forged   in  the  note,  though  a  cus-  to  let  the 
tomer  of  the  tradesman,  was  not  the  owner  of,  nor  had  any  c^"n  ^ods 

holden  not  to 
be  within  the 
(0  2  East.  P.  C.  c.  19.  s.  37.  p.  (;n)  Mitchell's  case,  Fost.   119.   statute. 

936.  2  East.  P.  C.  c.  19.  s.  37.  p.  936. 
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special  interest  in  the  goods  in  question,  or  any  others  in  the 
tradesman's  hands,  nor  had  any  authority  to  send  any  such 
order  if  it  had  been  genuine,  (n) 

Rurimorth'a         Ipon  similar  grounds,  it  was  ruled,  in  a  recent  case,  by  a 

,  very  learned  J  udge,  that  a  forged  order  for  the  purpose  of 

A  forged  or-       ,y-j  »   >  ° 

tier,  lor  the  obtaining  a  reward  for  the  apprehension,  &c.  of  a  vagrant  is 

EnSngar^'  »ot  a  forgery  within  the  statute,  unless  it  contain  the  requi- 

ward  for  the  sjtes  prescribed   by   the  vagrant  act  17  Geo.  II.  c.  5.  s.  5. 

ofTtagran"  It  appeared,  that  the  order  was  deficient  in  the  requisites 

holden  to  be  descrjbed  by  that  act,  inasmuch  as  it  did  not  purport  to  be 

within  the  J  ,.  ,  ,,        •  •    i  ,     i  l  <* 

statuti  .  it        under  seal,  and  it  was  not  directed   to  the  high  constable  ot 

!inS.de4?"       the  Ridino- :  and  it  was  contended  on  behalf  of  the  prisoner, 
cient  in  the  » 

requisites         that  such  an  instrument,  supposing  it  to  have  been  genuine, 

[hTstatute^    would  have  been  perfectly  inoperative  ;  that  it  was  nothing 

which  autho-  nlore  than  an  order  by  a  magistrate  on  the  county  treasurer, 
1 1  to  be  .  „  c  .  •  •    ,i 

made.  for  the  payment  of  a  sum  ot  money,  over  which  the  magis- 

trate had  no  controul  or  dominion  whatsoever,  except  by 
means  of  the  statute  17  Geo.  II.  On  the  part  of  the  prose- 
cution, it  was  contended  principally,  that  since  orders  in  the 
form  of  the  order  in  question  had  been  generally  drawn  and 
acted  upon  in  the  Riding  of  the  county  in  which  this  oifence 
was  committed,  it  was  not  essential,  to  bring  the  prisoner 
within  the  statute,  that  the  order  should  comply  with  the  re- 

// 1   Williams's    case,    1775.      1  parted  from.     And  accordingly  in 

Leach  114.     2  East.  P.  C.  c.  19.  s.  a  subsequent  case,  a  note  in  the  fol- 

p.   937.      The  point  was  sub-  lowing    form,    "  Messrs.    Songer, 

milted  lo  the  consideration  of  the  "  please  to  send  .€10.  by  the  bear- 

Jud:r<'s,  who  all    lie  Cirev,  C.  J.  and  "  er,  as  I  am  so  ill,  I  cannot  wait 

A  ill  is  J.  being  absent)  agreed  tint  "  on  you,  Eliz.Wery  ;"  was  holden 

1  lie  case  was  not  within  the  statute,  not  to  be  an  order  within  the  sta- 

feeling    themselves  hound  by  the  lute.      Ellor's  case,  0.  B.  1784.     2 

authority  of  Mitchell's  case,  (ante,  East.  P.  C.  c.  19.  s.  37.  p.  938.     1 

1  til  l.  note  an  I;  hut  most  of  them  Leach,  323.      The    prisoner    was, 

said  the]  should  bare  doubted  the  therefore, acquitted  of  the  felony; 

propriety  of  thai  determination,  if  but  detained,  and  at  a  subsequent 

it  had  been  res  Integra  ;  but  as  it  sessions  convicted  of  the    misde- 

bad  bo  d  so  long    acquiesced  in  meanor.     1  Leach,  323. 
thi  j  thought  it  could  not  he  tie- 
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quisitesof  the  17  Geo.  II.c.5. ;  and,  that  it  was  sufficient  that 
it  pursued  the  usual  form,  being  thereby  capable  of  beino- 
the  instrument  of  fraud.  But  Bayley,  J.  said,  "  To  bring 
"  the  case  within  the  statute,  the  order  must  be  such  as,  on 
"  the  face  of  it,  imports  to  be  made  by  a  person  who  has  a 
"  disposing  power  over  the  funds.  In  this  case,  the  party 
"  looking  at  the  act  must  have  known  that  the  order  was 
"  not  made  by  one  who  had  a  disposing  power  over  the  funds 
"  in  his  hands.  The  magistrate,  as  an  individual,  had 
"  no  right  to  make  such  an  order,  and  the  treasurer  had 
"  no  right  to  consider  it  as  an  order  which  he  was  bound  to 
"  obey.  The  magistrate,  in  his  character  of  a  justice  of  the 
"  peace,  had  no  authority  to  make  such  an  order ;  if  he  had 
"  any  it  was  derived  from  the  statute,  but  he  had  no  power 
"  to  make  such  an  order  as  this,  and  if  such  a  one  had  been 
"  made,  the  treasurer  ought  not  to  have  obeyed  it."  (o) 


(o)  RushworUYs  case,  cor.  Bayley, 
J.,  York  Sum.  Ass.  1816.  Thepri- 
soner  was  accordingly  acquitted 
upon  that  and  another  similar  in- 
dictment. In  Graham's  case,  0.  B. 
Oct.  1778.  2  East.  P.  C.  c.  19.  s. 
41.  p.  945.  ante,  1639,  note  (/),  the 
prisoner  was  indicted  for  a  similar 
offence,  and  an  objection  taken  on 
his  behalf  was  that  the  eighteenth 
section  of  the  17  Geo.  II.  c.  5.  ex- 
pressly subjects  the  party  forging 
such  an  order  to  a  penalty  of  £bO. 
which  must  be  considered  as  a  re- 
peal of  the  statute  7  Geo.  II.  c.  22. 
as  to  orders  of  this  description. 
Audit  is  observed  in  2  East.  (itb. 
supr.)  that  this  objection  seems  to 
have  been  entitled  to  a  different 
consideration  from  what  it  is  stated 
to  have  received  ;  as  the  prisoner 
was,  notwithstanding,  convicted, 
and  received  judgment.    And.  a  qu 


is  made,  as  to  what  became  of  the 
case.  It  should,  however,  be  ob- 
served, that  this  eighteenth  section 
of  the  17  Geo.  II.  c.  5.  enacts 
that,  "  in  case  any  such  petty 
"  constable  or  other  officer  or  go- 
"  vernor  or  master  of  any  house  of 
"  correction,  shall  counterfeit  any 
"  such  certificate  receipt  or  note  or 
"  make  or  knowingly  permit  to  be 
"  made  any  alteration  in  any  such 
"  certificate  receipt  or  note  he 
"  shall  forfeit  the  sum  of  fifty 
"  pounds :"  and  that  it  does  not 
appear  from  the  report  that  the  pri- 
soner, Graham,  was  a  petty  consta- 
ble or  other  officer,  %c.  A  still  bet- 
ter answer  to  the  objection  seems 
to  be,  that  the  order  in  question 
was  neither  a  certificate,  receipt,  or 
note,  within  the  18th  section  of  the 
17  Geo.  II.c.5. 
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Itmustnot  It  follows  from  these  principles  that  an   indictment  for 

appear  in  the  for(rincr  a  warrant  or  order  will  be  bad  in  form,  if  it  appears, 

ILuhTper-  upon  the  face  of  it,  that  the   person  whose  name  was  sub- 

51....  whose  Bcribed  to  the  warrant  or  order  had  no  authority  to  make 

i. anii'  "as  SUD- 

scribed,  had      them. 

no  authority 

to  make  the 

warrant  or  ^\n  indictment  which  charged  the  prisoner  with  forging 

^der, .  an  order  for  the  delivery  of  goods,  stated  that  the  order  was 

Hold. -n  thai  it  subscribed  by  one  L.  D.  "  he,  the  said  L.  D.,  then  and  there 

ought  to  have  K  b  .      the  serv(mt  of  one  j  Le  j)   in  his  business  of  a  silk 

appeared  in  & 

tin  indict        "  dyer,   and  purporting  to  be  a  warrant  or  order  from  the 

pTrso^ho*6  "  said  L.  D.  as  silch  servant  of  the  said  J.  L.  D.  for  the  de- 

name  was        a  \xsevy  0f  81b.  of  raw  silk."     It  appeared  upon  the  evi- 

gubscnbed   to  J 

the  order  had  dence    that  L.  D.,  whose  name  was  forged,   was,  in  tact, 

f°  :iul.h,,r't>     the  son  of  J.  L.  D.  and  was  apprenticed  to  his  father,  whose 

I' i  make  it.  '  ' 

business  of  a  silk-dyer  was  principally  conducted  by  him. 
Amongst  other  objections,  on  behalf  of  the  prisoner,  it  was 
ur<*ed  that  to  brin"-  the  offence  within  the  statute  the  order 
must  purport  to  be  made  by  a  person  who  had  an  authority, 
or  at  least  claimed  an  interest  in  the  subject  matter  of  it, 
and  who  takes  upon  him  to  transfer  it  to  the  person  in  whose 
favour  the  order  is  made.  That  it  was  not  averred  in  the 
indictment  that  L.  D.,  whose  order  it  purports,  and  is 
averred  to  be,  had  any  authority  over,  or  interest  in,  the 
goods  in  question,  or  any  authority  to  make  such  an  order, 
which  ought  to  have  been  expressly  alleged.  It  states  that 
another  person  was  the  owner,  namely,  the  father  J.  L.  D., 
to  whom  the  son  was  only  a  servant;  and  it  cannot  be  in- 
ferred from  that  circumstance  that  the  son  had  authority 
over  the  goods;  and  the  want  of  such  an  averment  cannot 
be  supplied  by  parol  evidence:  on  the  contrary  the  order 
appears  to  have  been  made  by  an  apprentice,  who  was  not 
sui  juris,  and  had  no  disposing  power.  The  prisoner,  hav- 
ing been  convicted,  the  case  was  referred  to  the  considera- 
tion of  the  Judges,  who  held  the  conviction  bad.  The 
learned  Judge,  who  delivered  their  opinion,  said,  "  that  on 
"  the  construction  of  the  statute  the  forged  warrant,  or  or- 
"  der  for  the  delivery  of  the  goods,  must  purport  to  be  the 
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"  order  of  the  owner,  or  of  some  person  who  has,  or  at 
"  least  claims,  an  interest  in,  or  who  has,  or  at  least  assumes 
"  to  have  a  disposing  power  over  the  goods,  and  takes  upon 
"  him  to  transfer  the  property  or  custody  of  them  to  the 
"  person  in  whose  favour  such  order  is  made."  And  as  to 
the  form  of  the  indictment,  he  said,  "  that  it  ought  to  have 
e<  appeared  in  the  indictment  that  the  person,  whose  name 
"  was  subscribed  to  the  order,  had  an  authority  to  make  it ; 
"  but  that  this  could  not  be  collected  by  any  legal  inference 
"  from  the  words  of  the  indictment;  for  L.  D.,  the  person 
"  whose  name  was  forged,  was  stated  to  be  the  servant  of 
"  the  owner,  which  excluded  every  idea  that  he  had  or  could 
(i  claim  any  interest  in  the  goods  which  were  the  subject  of 
"  the  order :  and  that  it  ought  to  have  been  expressly 
"  averred  that  he  had  authority  to  make  it."  (p) 

In  the  foregoing  case  it  was  further  objected,  on  behalf  of  The  order 
the  prisoner,  that  the  instrument  in  question  was  not  an  or-  rected  to  the 

der,  but  a  bare  request;  that  it  was  not  directed  to  any  per-  holder  or  per- 

.     son  interested 
son,  and  consequently  was  not,  upon  the  face  of  it,  compul-  \n^  or  haring 

sory  upon  the  holder  of  the  goods ;   and,  further,  that  it  possession  of 

J      r  .      .  tne  good*. 

ought  to  have  appeared  on  the  face  of  the  indictment  that  the 

order   was   to  the   holder  of  the  goods,  (q)      Upon  these 

points  the  learned  Judge,  who  delivered  the  opinion  of  the 

Judges,  said,  "  that  the  order  must  be  directed  to  the  holder 

u  or  person  interested  in  or  having  possession  of  the  goods. 

"  That  the  order  set  forth  in  the  indictment  was  not  directed 

"  to  any  person  whatsoever ;  but  merely  expressed  a  desire 

"  that  81b.  of  silk  should  be  delivered  to  the  bearer  of  it 

"  without  any  direction  from  whom  it  was  to  be  received, 

*'  And  that  on   this  ground,  therefore,  the  Judges  were  of 

"  opinion  that  this  was  not  a  warrant  or  order  within  the 

"  statute."  (r) 

(p)  Clinch's  Case,  O.  B.  1791,  de-  was, 
cided  by  the  Judges,   1 1th  May,  "  Please  to  send  by  the  bearer 

1791.     2  East.   P.  C.  c.  19.  s.  37.      "  8lb.  of  that  whorpe  hun  market 
p.  938.     2  Leach  54.  ««  L.  Desemockex." 

(q)  The  form  of  the  instrument  (r)  Clinch's  case,  Ante  note  (p), 
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But  it  should  be  well  observed  that   if  the  order  purport 


Bui  if  tl 

der  purport  lo 

be  one  which  to  be  one  which  the  party  lias  a  right  to  make,   although  in 

!i  ii' lit't..  tn,tM  'le  had  no  such   right,  and  although    no  such   person 

make,  it  will  as  the  order  purports  to  be  made  by  existed  in  fact,   it    falls 

be  within  the  ... 

;u.|  within  the  penalty  ol  the  statute,  (s) 


t.'"  Kelt's 

CMS.-. 

h  forged  Or- 
el' r  on  a  bank- 
er holden  to 
I"    witbin 
the  statute, 
though  made 
in  a  fictitious 
Dame,  as  it 
purported  to 
be  made  by 
a  person  wlio 
kepi  cash  with 

»UCh  banker. 


The  prisoner,  Charles  Lockett,  was  convicted  of  know- 
ingly uttering  a  forged  order  for  the  payment  of  money,  in 
these  words,  "  Messrs.  Neale,  Fordyce,  and  Down,  pay  to 
"  Wni.  Ilopwood  or  bearer  16/.  1GV.  6d.  Rt.  Vennest," 
with  intent  to  defraud  one  John  Scoles.  (0  It  appeared 
upon  the  evidence  that  the  prisoner  applied  to  Scoles,  who 
was  a  colourman,  and  agreed  to  purchase  goods  to  the 
amount  of  10/.  Os.  6d.,  which  he  was  to  send  for.  He  went 
away  taking  with  him  a  little  Prussian  blue;  and  afterwards 
came  again,  pretending  to  be  in  a  hurry,  and  presented  this 
note,  which  he  said  was  a  good  one;  and  for  which  Scoles 
gave  him  6/.  10s.  being  the  difference.  No  such  person  as 
Rt.  Vennest  kept  cash  with  Messrs.  Neale  and  Co.;  nor  did 
it  appear  that  there  was  any  such  man  existing.  Upon  these 
fact)  it  was  submitted  to  the  consideration  of  the  Judges, 
whether  this  was  an  order  within  the  statute;  (u)  and  after 
very  long  consideration  they  at  last  agreed  that  it  was  forgery. 
They  thought  it  quite  immaterial  whether  such  a  man  as 
Vennest  existed  or  not;  or  if  he  did,  whether  he  had  kept 
cash  at  the  banking  house  of  Messrs.  Neale  and  Co. :  and 
that  it  was  sufficient  that  the  order  assumed  those  facts,  and 
imported  a  ri^ht  on  the  part  of  the  drawer  to  direct  such  a 
transfer  of  his  property,  (a1) 


(«)  2  East.  P.  C.  c.  19.  9.  38. 
p.  940. 

(J)  The  form  of  the  order  is 
given  with  some  slight  difference 
in  another  report.  See  ante  1639, 
note  (g). 

(«)  The  doubt  was  stated  to  have 
;»ri»eu  ou  what  was  said  iu  Mitchell's 


case,  ante,  1641. 

(x)  Lockett's  case,  O.  B.  1771, 
Trin.  T.  1774.  1  Leach  94.  2 
East.  P.  G.  c.  19.  s.  38.  p.  940.  S.  P. 
in  Abraham's  case,  1774.  2  East. 
P.  C.  c.  19.  s.  38.  p.  941.  The  pri- 
soners in  each  case  received  judg- 
ment of  death  accordingly. 
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With  respect  to  the  form  of  the  order  in  oth*r  respects,  it   As  to  »h«  spe- 
i  .1       .i  *•     i  i  -i    C|fic  l*ion  of 

appears  not  to  be  necessary  that  the  particular  goods  should   th(.  ,ro,,  u  in 

be  therein  specified,   provided  it  be  conceived  in  terms  in-  the  order, 
telligible  to  the  parties  themselves,  to  whom  such  order  is 
addressed. 

In  a  case  where  the  prisoner  had  b^en  convicted  of  forg-   Jones's  case. 
in<j  an  order  for  the  delivery  of  <joods  to  the  following  our-   9"i,  r  ln 

»  jo  -»  •  following 

port;  "  Sept.  23d,  1764.     Sir,  please  to  deliver  mj  work  to  form;"Please 
"  the  bearer, — Lydia  Bell,  Fleet-street,  London,"  with  in-  JVr'r  toThe^ 
tent  to  defraud  the  wardens  and  company  of  goldsmiths ;  and  oearer. ' 
it  appeared  that  the  goods  in  question  were  articles  of  plate 
which  had  been  sent  by  Mrs.  Bell,  a  silversmith,  to  Gold- 
smiths'-hall,   to  be  marked;  and  that  the  form  of  the  order 
was  the  same  as  was  usually  sent  upon  such  occasions,  ex- 
cept that  in  strictness,  and  by  the  rule  of  the  plate-office,  the 
several  sorts  of  work,  with  the  weight  of  the  silver,  ought  to 
have  been  mentioned  in  it;  the  Judges  affirmed  the  convic- 
tion upon  reference  to  them,  after  a  motion  in  arrest  of  judg- 
ment.    But  the  prisoner  was  pardoned  on  condition   of 
transportation,  (y) 

The  order  will  not  be  the  less  the  subject  of  forgery,  on  An  order  not 
account  of  its  not  being  available  by  reason  of  some  colla-  reason  of  ^ 

teral  objection,  not  appearing  upon  the  face  of  it.     Thus  some  collate- 
,  .  ,      ,  ,  •,,./.•  i        ral  objection 

where  the  prisoner  had  been  convicted  tor  forging  an  order  may  yet  be  the 

for  the  payment  of  prize-money,  and  it  appeared  that  the  subject  of 
party  whose  name  was  forged  was  a  discharged  seaman, 
and  was,  at  the  time  the  order  bore  date,  within  seven  miles 
of  the  port  where  his  wages  were  payable;  under  which  cir- 
cumstances his  genuine  order  would  not  have  been  valid,  by 
the  provisions  of  the  32  Geo.  III.  c.  34.  s.  2.  unless  made  in 
the  manner  therein  prescribed  ;  the  Judges  held  the  convic- 
tion to  be  proper,  the  order  itself  purporting  on  the  face  of 
it  to  be  made  at  another  place  beyond  the  limited  distance.(s) 

(y)  Jones's  case,  1764,  1  Leach      P.  C.  c.  19.  s.  39.  p.  942.     2  Leach 

53.     2East,  P.C.  c  19.  s.39.  p.941.      883.     Ante  1452.     The  same  case 

(«)  M'Intosh's  case,  1 SOO,  2  East,      is  cited  for  another  point,  ante  1640, 
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Many  other  points  which  have  arisen  upon  indictments 
framed  upon  the  statutes  set  forth  in  this  Chapter,  being  of 
general  application,  have  been  already  noticed  in  the  Chap- 
ter treating  generally  of  the  subject  of  Forgery,  (a  ) 


Statutes  for 

the  prevention 
of  forgery. 
41  Geo.  III. 

at  to  the 
fabrication  "i 
the  printed 
forms  and 
paper  used 
for  bankers' 
securities. 
And  43  6. III. 
c.  139.  as  to 
engraving 
plates  or  print- 
in  ^Jum'^-n 
bills  of  ex- 
change, <\  c. 
without  au- 
thority. 

41  Geo.  III.  c. 
57.  I.  I.     Any 

"ii  who 
shall  make  or 
use  any  frame 
or  mould  for 
making  pa  per, 
with  the  name 
or  firm  of  any 
persons  or 
nody  corpo- 
ra''-appearing 
in  the  sub- 
stance of  the 
paper,   with- 
out a  written 
authority  for 
that  purpose, 
or  shall  make 
or  vend  such 
paper,    or 
cause  such 
name  or  firm 
to  appear  in 
the  substance 
of  the  paper, 
whereon  the 
nine  shall  be 


It  remains  only,  in  conclusion  of  this  Chapter,  to  set  forth 
the  provisions  of  two  statutes;  the  one  41  Geo.  III.  c.  57. 
which  was  passed  for  the  better  prevention  of  the  forgery  of 
the  notes  and  bills  of  exchange  of  persons  carrying  on  the 
business  of  bankers,  and  relates  to  the  fraudulent  fabrica- 
tion of  certain  printed  forms  of  such  securities,  and  paper 
of  a  certain  description;  the  other,  43  Geo.  III.  c.  139. 
which  was  passed  for  the  preventing  the  forging  of  foreign 
bills  of  exchange,  &c,  and  makes  the  engraving  plates  for 
such  bills,  &c.  or  the  printing  them  without  lawful  au- 
thority, a  misdemeanor,  punishable,  in  case  of  a  second  of- 
fence, by  transportation. 

The  41  Geo.  III.  c.  57.  s.  1.  enacts  "  that  if  any  person 
"  or  persons  in  any  part  of  the  united  kingdom  of  Great 
"  Britain  and  Ireland,  shall  make  or  cause  or  procure  to  be 
"  made,  or  knowingly  aid  or  assist  in  the  making  or  using 
Si  of  any  frame,  mould,  or  part  of  any  frame  or  mould,  for 
"  the  making  of  paper,  with  the  name  or  firm  appearing 
11  visible  in  the  substance  of  the  paper,  of  any  person  or  per- 
"  sons,  body  corporate,  or  other  banking  company  or  part- 
"  nership,  carrying  on  the  business  of  bankers,  without  an 
"  authority  in  writing  for  that  purpose  from  such  person  or 
"  persons,  body  corporate,  or  other  banking  company  or 
"  partnership,  or  from  some  person  or  persons  duly  author- 
"  ized  to  give  such  authority;  or  shall  manufacture,  make, 
"  vend,  expose  to  sale,  publish  or  dispose  of,  or  cause  or 
"  procure  to  be  manufactured,  made,  vended,  or  exposed  to 
"  sale,  published  or  disposed  of,  any  paper  having  the  name 
"  or  firm  appearing  visible  in  the  substance  of  the  paper  of 
"  any  person  or  persons,  body  corporate,  or  other  banking 
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"  company  or  partnership  whatsoever,  carrying  on  the  busi-  written  or 

it  c  u      i  •*•  -,i  i     printed,  shall 

"  ness  of  bankers;  or  if  any  person  or  persons,  without  such  f,e  imprisoned 

"  authority,  shall,  by  any  act,  means,  mystery,  or  contriv-  f()r  ,lie  first 

.  .       offence  not 

M  ance,  cause  or  procure,  or  shall  knowingly  aid  or  assist  exceeding  two 

"  in  causing  or  procuring  the  name  or  firm  of  any  person  years  nor  less 

"  or  persons,  body  corporate,  or  other  banking  company  or  months;  and 

"  partnership,  carrying  on  the  business  of  bankers,  to  ap-  ["ans  ortedld' 

"  pear  visible  in  the  substance  of  the  paper,  whereon  the  tor  seven 

w  same  shall  be  written  or  printed,  every  person  or  persons  ^ea  ' 

"  so  offending  in  any  of  the  cases  aforesaid,  and  being  con- 

°  victed  thereof  according  to  law,  shall,  for  the  first  offence, 

M  be  imprisoned  for  any  time  not  exceeding  two  years,  nor 

<{  less  than  six  months;  and  for  the  second  offence  be  trans- 

"  ported  to  any  of  his  majesty's  colonies  or  plantations  for 

"  the  term  of  seven  years." 

The  second  section  of  this  statute  enacts,  "  that  if  any  S.  2.  If  any 

"  person  or  persons,  in  any  part  of  the  united  kingdom  of  enffPaTe  &Co 

"  Great  Britain  and  Ireland,  shall  engrave,  cut,  etch,  scrape,  anv  biJ1'  or 

.  note  ot  any 

"  or  by  any  other  means  or  device  make,  or  shall  cause  or  person  or 

"  procure  to  be  engraved,  cut,  etched,  scraped,  or  by  any  hanking  com- 

,  .  ,  •      i        -i  pany,oruse 

"  other  means  or  device  made,  or  shall  knowingly  aid  or  as-  any  plate  so 

u  sist  in  the  engraving,  cuttingr,  etching,  scraping,  or  by  any  engraved,  or 

b  b>  »5  b?  r     o?  j        j    any  device  for 

u  other  means  or  device  making,  in  or  upon  any  plate  what-  making  or 

"  soever,  any  bill  of  exchange,  promissory  note,  or  other  bii^Jr'notlf 

"  note  for  the  payment  of  money,  or  part  of  any  bill  of  ex-  or  shall  know- 

"  change,   promissory  note,   or  other  note  for  the  payment  his  custody 

u  of  money,  purporting  to  be  the  bill  of  exchange,  promis-  such  plate  or 
,,.  i  n       i  i>  i?  device,  or 

M  tory  note,  or  other  note  tor  the  payment  ot  money,  ot  any  snaji  utter 

"  person  or  persons,  body  corporate,  banking  company  or  sucn  bl"  or 

"  partnership,  carrying  on  the  business  of  bankers,  without  a  written  au- 

u  an  authority  in  writing  for  that  purpose,  from   such  per-  thontytorthe 
J  °  r      r  r  purpose,  such. 

'*  son  or  persons,  body  corporate,  banking  company  or  part-  person  shall 
"  nership,  or  some  person  or  persous  duly  authorised  to  j,f  th^"same  ° 
"give  such  authority;  or  shall  use  any  such   plate  so  en-  manner. 
"  graved,  cut,  etched,  scraped,  or  by  any  other  means  or 
"  device  made,  or  shall  use  any  other  device  for  the  making 

*c  or  printing  any  such  bill  of  exchange,  promissory  note,  or 

1 
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other  note  for  the  payment  of  money,  without  such  au- 
"  tboritj  in  writing  as  aforesaid:  or  if  any  person   or  per- 
il], without  such  authority  as  aforesaid,  knowingly 
"  have  in  his,  her,  or  their  custody,  any  such  plate  or  device, 
"  or  shall,  without  such  authority  as  aforesaid,  knowingly 

•  and  wilfully  publish,  dispose  of,  or  put  away  any  such  bill 
••  of  exchange,  promissory  note,  or  other  note  for  the  pay- 
"  ment  of  money,  or  part  of  such  bill  of  exchange,  promis- 
et  sory  note,  or  other  note  for  the  payment  of  money;  every 

•  person  so  offending  in  any  of  the  cases  aforesaid,  and  be- 
"  in<X  convicted  thereof  according  to  law,  shall,  for  the  first 
"  offence,  be  imprisoned  for  any  time  not  exceeding  two 
"  years  nor  less  <han  six  months;  ai  d  for  the  second  offence 
"  be  transported  to  any  of  his  majesty's  colonies  or  planta- 
"  tions  for  the  term  of  seven  years." 

S.  J    if.iny  The  third  section  of  the  statute  enacts,  "  That  if  any  per- 

persou  sh;,||  .  . 

ive,  \c         son  or  persons  in  any  part  ot  the  united  kingdom  ot  Great 

on  any  plate     a  Britain  and  Ireland,  shall  engrave,  cut,  or  etch,  or  by  any 

anj  subscnp-  '  .  . 

tioi  s  subjoin-  "  other  means  or  contrivance  trace  with  a  hair-stroke  or  other 

"  mode  of  delineation,  on  any  plate  whatsoever,  any  of  the 

or  note  o|  any  '  J    •  '         J 

person  or         "  subscriptions  subjoined  to  any  bill  of  exchange,  promis- 

pany,  payable  "  sory  no*e  or  °*ner  uo^e  f°r  *ne  payment  of  money,  of  any 

i"  bearer  on      "  person  or  persons,  body  corporate,  or  other  banking  com- 

in  his        "  Pany  or  partnership  carrying  on  the  business  of  bankers, 

l0nany  «  to  be   pa\able  to  bearer  on  demand,  or  shall  have  in  his, 
iu<  Ii  plate,  lie  '    J  _  '  7 

•ball,  lur  the  "  her,  or  their  possession  any  plate  with  the  hair-strokes  or 
be  imprisoned  "  ot'ur  delineation  of  any  subscription  traced  thereon,  sub- 
not  exceeding  "joined  to  any  bill  of  exchange,  promissory  note,  or  other 
i  or  leu  than  "  no*e  ^or  tne  payment  of  money,  purporting  to  be  the  bill 

2  months |       "  of  exchange  and  promissory  note,  or  other  note  for  the 
foi  the  '  J 

ODd offence    ;i  payment  of  money,  of  any  person  or  persons,  body  cor- 

osported  <<  porate,  or  other  banking  company  or  partnership  carrying 

"  on  the  business  of  bankers,  and  to  be  payable  to  the  bearer 

"  on  demand,  and  shall  not  be  able  to  prove  that  such  plate 

'  came  into  his,  her  or  their  possession  without  his,  her,  or 

'  their  knowledge  or  consent,  every  person  so  offending  in 

'*  any  of  the  cases  aforesaid,  and  being  convicted  thereof 


chap.  xxxiV.]  Securities  and  Documents.  \6ol 

"  according  to  law,  shall  for  the  first  offence  be  imprisoned 
"  for  any  time  not  exceeding  three  years  nor  less  than  twelve 
"  months,  and  for  the  second  offence  be  transported  to  any 
"  of  his  majesty's  colonies  or  plantations  for  the  term  of 
"  seven  years." 

The  43  Geo.  III.  c.  139.  s.  2.  enacts,  "  That  no  person  43  Geo.  in; 
"  shall,  within  any  part  of  the  united  kingdom  of  Great  Bri-  Persons  ea- 

"  tain  and    Ireland,  engrave,  cut,  etch,  scrape,  or  by  any  graying  plateg 

•      i        •  i  •       •      *<,r  ror«igi» 

"  other  means  or  device,  make  or  knowingly  aid  or  assist  in  0,ijs  0f  ex_ 

"  the  ena-ravinff,  cutting,  etching,  scraping,  or  by  any  other  cilang«»  &c. 

"  means  or  device  making,  in  or  upon  any  plate  whatsoever,  them,  without 

"  any  bill  of  exchange,  or  any  promissory  note  or  undertak-  r'it     tQ  ^ 

"  ing,  or  order  for  the  payment  of  money,  purporting  to  be  deemed  guilty 

"  the  bill  of  exchange,   promissory   note,   undertaking,  or  nieauor. 

"  order  of  any  foreign  prince,  state,  or  country,  or  of  any 

"  minister  or  officer  entrusted  by  or  employed  in  the  service 

"  of  any  foreign  prince,  state,  or  country,  or  of  any  person, 

"  or  company  of  persons,  resident  or  being  in  any  foreign 

"  state  or  country,  or  of  any  body  corporate  and  politic,  or 

"  body  in  the  nature  of  a  body  corporate  and  politic,  or 

u  constituted  by  any  foreign  prince  or  state,  or  any  part  of 

tl  any  such  bill  of  exchange,  promissory  note,  undertaking, 

"  or  order,  without  an  authority  in  writing  for  that  purpose 

"  from  such  foreign  prince,  state,   or  country,  minister  or 

"  officer,  person,  company  of  persons,  or  body  corporate  and 

"  politic,  or  body  in  the  nature  of  a  body  corporate  and  po- 

"  litic,  or  from  some  person  duly  authorised  to  give  such 

"  authority,  or  shall  within   any   part    of  the  said  United 

"  Kingdom,  without  such  authority  as  aforesaid,  by  n  eans 

"  of  any  such  plate,  or  by  any  other  device  or  means,  make 

"  or  print  any  such  foreign   bill  of  exchange,   promissory 

"  note,  undertaking,  or  order  for  the  payment  of  money,  or 

(i  any  part  thereof,  or  knowingly,  wilfully,  and  without  law- 

"  ful  excuse,  (the  proof  whereof  shall  lie  upon   die  party 

"  accused,)  have   in  his  or  her  custody  any  such  plate  or  de- 

"  vice,  or  any  impression  taken  from  the  same  ;  and  if  any 

u  person  shall  offend  in  any  of  the  cases  aforesaid,  he  shall 
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"  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor  and 
"  breach  of  the  peace ;  and,  being  thereof  convicted  ac- 
"  cording  to  law,  shall  be  liable  for  the  first  offence  to  be 
"  imprisoned  for  any  time  not  exceeding  six  months,  or  to 
"  be  fined  or  to  be  publicly  or  privately  whipped,  or  to  suf- 
"  fer  one  or  more  of  the  said  punishments,  and  for  the  se- 
"  cond  offence  to  be  transported  to  any  of  his  majesty's  co- 
'*  lonies  or  plantations  for  the  term  of  fourteen  years."  It 
ProTino  that    then  provides  that  nothing  contained  in  the  act  shall  extend 

.1,111  r  o 

Dot  alter  any  *n  anv  manner  whatsoever  to  repeal  or  alter  any  law  or 

law  in  force  statute  at  that  time  in  force  for  the  prevention  or  punish- 

punishment  ment  of  the  crime  of  forgery  within  any  part  of  the  United 

of  forgery.  Kingdom. 
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CHAPTER  THE  THIRTY-FIFTH. 


Of  falsely  Personating  another. 


X  HE  bare  fact  of  personating  another,  for  the  purpose  of  Offence  at 
fraud,  is  no  more  than  a  cheat  or  misdemeanor  at  common 
law,  and  punishable  as  such,  (a)     And  the  principal  cases 
in  which  it  has  been  considered  as  indictable  have  been  laid 
as  cases  of  conspiracy. 

In  a  case  where  the  prisoner  had  been  acquitted  on  an 
indictment  preferred  against  him  for  forgery,  upon  its  ap- 
pearing that  he  had  merely  passed  himself  off  for  the  per- 
son whose  real  signature  appeared  on  the  instrument,  in 
concert  with  that  person  ;  (6)  he  was  indicted  again  for  the 
misdemeanor  :  but  it  is  observed  that  this  second  indictment 
did  not  turn  singly  on  the  fact  of  such  false  personating  for 
a  fraudulent  purpose,  but  was  framed  against  him  and  his 
associates  for  the  conspiracy  as  well  as  the  cheat,  (c)  And 
where  a  woman,  living  in  the  service  of  her  master,  con- 
spired with  another  man  that  he  should  personate  her  mas- 
ter, and  in  that  character  should  solemnize  a  marriage  with 
her,  which  was  accordingly  done,  for  the  purpose  of  after- 
wards raising  a  specious  title  to  the  property  of  the  master ; 
the  gist  of  the  indictment  was  for  the  conspiracy,  and  the 
conviction  proceeded  upon  that  ground,  (d)     And  in  a  case 

(a)  2  East.  P.  C.  c.  20.  s.  6.  p.  victed  upon  this  second  indict- 
1010.  ment. 

(b)  Jnte,  1420.  el  sequ.  (d)  Robinson  and  Taylor,  (case 

(c)  2  East.  P.  C.  c.  20.  s.  6.  p.  of,)  O.  B.  1746.  1  Leach  S7.  2 
1010.     The  defendants  were  con-  East.  P.  C.  c.  20.  s.  6.  p.  1010. 
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where  a  cheat  was  effected  by  one  person  pretending  to  be  a 
merchant,  and  another  pretending  to  be  a  broker,  we  have 
seen  that  judgment  appeared  ultimately  to  have  been  given 
for  the  crown,  on  the  ground  that  it  was  a  case  of  con- 
spiracy, (r)  A  case  however  is  reported,  in  which  the  in- 
dictmcnt  only  charged  that  the  defendant  personated  a  clerk 
to  a  justice  of  the  peace,  with  intent  to  extort  money  from 
several  persons,  for  procuring  their  discharge  from  mis- 
demeanors for  which  they  stood  committed  ;  and  the  court 
refused  to  quash  it  upon  motion,  and  put  the  defendant  to 
demur  to  it.  (/)  But  it  is  observed,  that  it  might  probably 
have  occurred  to  the  court  that  this  was  something  more 
than  a  bare  endeavour  to  commit  a  fraud  by  means  of  falsely 
personating  another  ;  that  it  was  an  attempt  to  pollute  and 
render  odious  the  public  justice  of  the  kingdom,  by  making 
it  a  handle  and  pretence  for  corrupt  practices,  (g)  How  far 
the  reft/sal  to  quash  the  indictment  upon  motion  can  be  con- 
sidered as  an  authority  is  questionable  ;  as  we  have  seen 
that  it  was  the  practice  of  the  court,  as  often  declared,  not 
to  quash  on  motion  indictments  for  offences  founded  in 
fraud  or  oppression,  though  such  indictments  might  ap- 
pear not  to  be  sustainable,  but  to  leave  the  defendants  to 
plead.  (//) 

Of  the  offence  The  offence  of  falsely  personating  another  for  purposes 
of  fraud  is  so  nearly  allied  to  forgery,  and  so  often  blended 
with  it,  that  these  offences  have  been  frequently  included  by 
the  legislature  in  the  same  enactments,  and  made  felonies 
alike  subject  to  capital  punishment.  Many  of  the  statutes, 
therefore,  which  relate  to  falsely  personating,  with  a  few 
cases  determined  upon  their  construction,  have  necessarily 
been  introduced  in  the  preceding  chapters  ;  as  those  concern- 
ing the  personating  the  proprietors  of  public  stocks,  &c.  (i) 

(e)  Re^.  v.  Macarty  and  Fordcn-  (g)  2  East.  P.  C.  c.  20.  s.  6.  p. 

bourgh,  ante,  1371,  1372.  1011. 

if)   Dnpee's  case,     12    Geo.    I.  (A)  Ante,  1375,  note  (i). 

2  Sess.  Cas.  11.2  East.  P.  C.  c.  20.  (i)  Ante,  1522,  el  sequ. 

s.  6.  p.  1010.  2 
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and  the  personating  of  seamen,  &c.  in  order  to  obtain 
wages,  prize-money,  &c.  :(j)  and  do  not  require  to  be  again 
noticed.  It  remains  only  to  mention  the  statutes  which  re- 
late to  the  acknowledging  of  deeds,  fines,  bail,  &c.  in  the 
name  of  another. 

The  statute  21  Jac.  I.  c.26.  s.  2.  enacts,  "  That  all  and  2Uac  I  c.26. 

.•iiiii  i   j  s-  2-  Acknow- 

"  every  person  and  persons  which  shall  acknowledge  or  pro-  iedgins  any 

"  cure  to  be  acknowledged,  any  fine  or  fines,  recovery  or  J^reco™ry» 

"  recoveries,  deed  or  deeds  inrolled,  statute  or  statutes,  re-  tute,'bail,  or 

"  cognizance  or  recognizances,  bail  or  bails,  judgment  or  {jjj^j^jj^ 

"judgments,  in  the  name  or  names  of  any  other  person  or  person  not 

*$  persons  not  privy  or  consenting  to  the  same,"  shall  be  J^m^  then^ 

adjudged  felons,  and  suffer  death  without  benefit  of  clergy,  to,  made 
_,  ...  ,  -fiij  i         felony  without 

The  attainder  is  not  to  be  any  corruption  of  blood,  nor  Joss  ciergy. 

of  dower  ;  and  the  act  is  not  to  extend  to  any  judgment 

acknowledged  by  any  attorney  of  record,  for  any  person 

against  whom  any  such  judgment  shall  be  had  or  given,  (k) 

In  the  construction  of  this  statute  it  has  been  holden  that 
the  bare  personating  of  bail  before  a  Judge  at  chambers,  or 
the  acknowledging  thereof  in  another  name,  is  no  felony,  but 
only  a  misdemeanor,  unless  the  bail  be  filed.  (/)  But  yet  it 
appears  in  one  case  that  the  offence  was  considered  as  com- 
plete by  the  personating  ;  as  though  the  bail  piece  was  filed 
at  Westminster,  the  trial  was  had  in  London,  the  county 
where  the  bail  was  personated,  (m)  It  seems  that  if  bail  be 
put  in  under  feigned  names  of  persons  who  have  no  exist- 
ence, the  offender  cannot  be  prosecuted  upon  this  statute  for 
felony,  (n) 

(j)  Ante,  1593,  et  sequ.  report  of  lhe  same  case  in  Ventris, 

(fc)  S.  3.  (1  Vent.  301.)   Twisden,  J.  said  that 

{I)   1  Hale  (596.  Timberly's  case,  it  must  be  tried  in  Middlesex,  where 

2  Sid.  90.     1  Hawk.  P.C.  c.  47.  s.  5.  the  bail-piece  was  filed ;  the  entry 

2  East.  P.  C.  c.  20.  s.  4.  p.  1009.  being  venit  coram  demino  rege,  fyc. 
(m)  Bcasley's  case,  T.  Jones  64.  (n)  Anon.   1  Str.  3S4.     1  Hawk. 

1  Hawk.  P.C.  c.  47.  s.4.     But  in  P.C.  c.  47.  s.  6.     But  the  court  in 

2  East.  P.C.  c.  20.  s.  5.  p.  1010,  this  case  ordered  the  bail  and  the 
it  is  observed  that  according  to  the  attorney  to  be  set  in  the  pillory. 


1656  Of  Falsely  Personating  another,     [book  iv. 

a  W.&M.  c.4.  The  statute  21  Jac.  I.  c.  26.  extending  only  to  proceedings 
h nl  i.riU."  in  tne  c°urts  themselves,  a  subsequent  statute  4  W.  &  M. 
any  Judge  of    c.  4.  made  it  felony  to  personate  any  other  person  as  bail 

assize  <>r  com-  „  .  .      .  -ii 

missionerin      before  any  judge  of  assize,  or  commissioner  appointed  to  take 

the  country,  |)ajj  j„  t|,e  country.  This  statute,  for  the  greater  ease  of 
made  Felony.  .... 

persons  in  actions  or  suits,  in  the  courts  at  Westminster,  im- 

powers  the  Chief  Justices  of  the  Courts  of  King's  Bench 
and  Common  Pleas,  and  the  Chief  Baron,  respectively,  to- 
gether with  one  other  Judge  of  their  respective  courts,  to 
appoint  commissioners  (other  than  common  attornies  and 
solicitors)  in  all  the  counties  in  England  and  Wales,  and  in 
Berwick-upon-Tweed,  to  take  recognizances  of  special  bail 
or  bail  pieces  in  actions  or  suits  depending  in  those  courts. 
And  then  (by  s.  4.)  it  is  enacted,  "  that  any  person  or  per- 
"  sons  who  shall,  before  any  person  or  persons  impowered 
"  by  virtue  of  this  act,  as  aforesaid,  to  take  bail  or  bails,  re- 
u  present  or  personate  any  other  person  or  persons,  whereby 
"  the  person  or  persons  so  represented  and  personated,  may 
11  be  liable  to  the  payment  of  any  sum  or  sums  of  money  for 
"  debt  or  damages,  to  be  recovered  in  the  same  suit  or  ac- 
"  tion,  wherein  such  person  or  persons  are  represented  and 
"  personated,  as  if  they  had  really  acknowledged  and  en- 
"  tered  into  the  same,"  being  convicted  thereof,  shall  be  ad- 
judged felons,  suffer  the  pains  of  death,  and  incur  such  for- 
feitures and  penalties  as  felons  in  other  cases  convicted  or 
attainted. 

"- Ceo.  III.  The  statute  27  Geo.  III.  c.  43.,  which  was  passed  for  re- 

c.4S.  ivrson-  gulating  the  taking  of  special  bail  in  actions  and  suits,  de- 
atingbail  in  .  .  ,     . 

<  r,  iter  made    pending  in  the  court  of  great  session  tor  the  county  palatine 

felony  in  like  0(  Chester,  contains  a  clause  (s.  4.)  similar  to  that  iust  set 
manner.  .  , 

forth,  by  which  those  who  personate  bail  before  any  person 

<  npowered  by  virtue  of  that  act  to  take  special  bail,  are 

made  guilty  of  felony,  and  liable  to  the  penalties,  &c.  of  the 

4  W.  &  M.  c.  4. 
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CHAPTER  THE  THIRTY-SIXTH. 


Of  Arson  and  the  Burning  of  Mills,  Ships,  Mines,  Corn, 

and  other  Property. 


ARSON  is,  at  common  law,  an  offence  of  the   decree  of  Offence  of 

felony;   and  has  been  described  as  the  malicious  and  wilful  mon  law 

burning  the  house  of  another,  (a)     The  burning  a  party's 

own  house  does  not  come  within  this  definition  :    but  the 

burning  a  man's  own  house  in  a  town,  or  so  near  to  other 

houses  as  to  create  danger  to  them,  is  a  great  misdemeanor 

at  common  law.  (b)     Barns,  with  corn  or  hay  within  them, 

have  been  considered  as  so  much  entitled  to  the  protection 

of  the  law,  that  though  distant  from  a  house,  and  no  part  of 

the  mansion,   the  burning  of  them   is  felony  at   common 

law.  (c) 

The  burning  necessary  to  constitute  arson  of  a  house  at  There  must  be 
common  law  must  be  an  actual  burning  of  the  whole  or  i,urnintr 
some  part  of  the  house.  Neither  a  bare  intention,  nor  even 
an  actual  attempt  to  burn  a  house  by  putting  fire  into,  or 
towards  it,  will  amount  to  the  offence,  if  no  part  of  it  be 
burned;  but  it  is  not  necessary  that  any  part  of  the  house 
should  be  wholly  consumed,  or  that  the  fire  should  have  any 
continuance  ;  and  the  offence  will  be  complete,  though  the 
fire  be  put  out,  or  go  out  of  itself,  (d) 

(a)  3  Inst.  66.     1  Hale  566.     1  2  East.  P.  C.  c.  21.  s.  7  p.  1027. 
Hawk.  P.  C.  c.  39.     4  Black.  Com.  (c)  3  Inst.  67.  Barham's  case,  4 

220.      2  East.  P.  C.  c.  21.  s.  1.  p.  Co.  20.  a.  Sum.  86.   1  Hawk.  P.  C. 

1015.  c.  39.  s.  1.     4  Black.  Com.  221. 

(ft)  1  Hale  568,  569.    1  Hawk.  (d)  3  Inst.  66.  Dalt.  506.    1  Haie 

P.C.C.39.1.  15. 4  Black.  Com.  221.  568,  569.    1  Hawk.  P.  C.  C.  39.  s. 
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The  burning  The  burning  must  also  be  malicious  and  wilful;  otherwise 
'  hl„diu-    >t  is  onl>  a  trespass.  No  negligence  or  mischance,  therefore, 

Jul.  will  amount  to  such  burning  (e)     And  for  this  reason  it  has 

been  holden,  that  if  an  unqualified  person  should,  in  shoot- 
ing at  game,  happen  to  set  fire  to  the  thatch  of  a  house,  it 
will  not  be  a  burning  of  this  description.  (/)  And  so  if  a 
man  unlawfully  shoot  at  the  poultry  of  another :  (g)  but  it 
is  observed,  that  in  such  case  it  should  seem  to  be  under- 
stood that  the  party  did  not  intend  to  steal  the  poultry, 
but  merely  to  commit  a  trespass ;  for  otherwise  the  first 
intent  being  felonious,  the  party  must  abide  all  the  conse- 
quences, (h) 

The  malicious       The  malicious  and  wilful  burning  effected  need  not  cor- 
and  wilful         respond  with  the  precise  intent  or  design  of  the  party.     If 

burning  need  r  r  j   ■ 

not  corre-         A.  have  a  malicious  intent  to  burn  the  house  of  B.  and  in 
ipond  with  the  setti      Hre  to  it  burn  the  house  of  C#  aiS05  or  if  the  house 

of  tbe  party,  of  B.  escape  by  some  accident,  and  the  fire  take  in  the 
house  of  C.  and  burn  it,  this  shall  be  said  in  law  to  be  the  ma- 
licious and  wilful  burning  of  the  house  of  C.  though  A.  did 
not  intend  to  burn  that  house,  (i)  And  accordingly  it  has 
been  said,  that  if  one  man  command  another  to  burn  the 
house  of  J.  S.  and  he  do  so,  and  the  fire  thereof  burn  an- 
other house,  the  commander  is  accessary  to  the  burning  such 
other  house,  (k) 

It  may  beef-         And  such  malicious  and  wilful  burning  of  the  house  of 

another  may  be  by  the  means  of  setting  fire  to  the  party's  own 
1 1 n -_c  fire  to  the  j         j  a  r      j  ^ 

party's  own       house;  and  this,  though  it   should  appear  that  the  primary 
intention  of  the  party  was  only  to  burn  his  own  house.     If 


16,17.     2  East.  P.  C.  c.  21.  s.  4.  p.  1019.    Ante,  660,  661. 

II  20.  (i)  1   Hale  569.    3  Inst.  67.    1 

(e)3  Inst.67.  4  Black. Com. 222.  Hawk.    P.  C.  c.  39.  s.    19.     And 

(J)    1  Hale  569,  where  this  is  the  indictment  may  charge  it  ac- 

laid  down  contrary  to  the  opinion  cordingly. 

of  Dalt.  c.  10 5.  p.  506.  (k)  Plowd.  475.    2  East.  P.  C  C 

(g)  Id.  Ibid.  21.  s.  7.  p.  1031. 

(/i)  2  East.  P.  C.  c.  21.  s.  3.  p. 


bouse. 
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in  fact  other  houses  were  burnt,  being  adjoining-,  and  in  such 
a  situation  as  that  the  (ire  must  in  all  probability  reach  them, 
the  intent  being   unlawful   and   malicious,  and  the   conse- 
quences immediately  and  necessarily  following  from  the  ori- 
ginal act  done,  the  oiFence  will  be  felony.  (/)     Thus  where 
the  defendant  was  indicted  for  a  misdemeanor,  in  burning  a 
house  in  his  own  occupation,  such  house  being  alleged  to  be 
contiguous  and  adjoining  to  certain  dwelling-houses  of  divers 
liege  subjects,  &c. ;  and  the  facts  of  the  case,  as  opened  by 
the  counsel  for  the  prosecution,  appeared  to  be  that  the  de- 
fendant set  fire  to  his  own  house,  in  order  to  defraud  an  in- 
surance office,  and  that,  in  consequence,  several   houses  of 
other   persons,   adjoining   to  his   own,  were   burnt  down  ; 
Buller,  J.  said,  that  if  other  persons'  houses  were  in  fact 
burnt,  although  the  defendant  might  only  have  set  fire  to  his 
own,  yet  under  these  circumstances  the  prisoner  was  guilty, 
if  at  all,  of  felony  ;  (the  misdemeanor  being  merged)  and 
could  not  be  convicted  on  this  indictment ;  and,  therefore, 
he  directed  an  acquittal,  (m)     And  in  a  case  of  a  similar 
kind,  which  occurred  about  the  same  time,  Grose,  J.  in  pass- 
ing sentence  in  the  court  of  King's  Bench,  said,  that  if  it 
had  so  happened,  that  any  of  the  neighbouring  houses  had 
been  set  on  fire  in  consequence  of  the  defendant's  wilful  and 
malicious  act  in  setting  fire  to  his  own  house,  (which  was 
proved  to  have  been  done  in  order  to  cheat  the  insurance 
office,)  it  would  clearly  have  amounted  to  a  capital  felony, 
and  his  life  would  have  paid  the  forfeit,  (n) 

In  order,  however,  to  constitute  the  felonious  offence  of  The  fire  must 

arson  at  common  law,  the  fire  must  burn  the  house  of  ano-  hurnthehouse 

ot  another, 
ther.     Therefore,  it  has  been  holden  not  to  be  felony  in  a 

party  to  burn  a  house,  whereof  he  was  in  possession  under  a 


(/)  2  East.  P.  C.  c.  21.  s.  8.  p.  1799.    2  East.  P.  C.  c.  21.  s.  8.  p. 

1031.     And  see  the  case  of  Coke  1031. 

»\Woodburne,  6  St.  Tri.  (by  Hargr).  («)  Proberts's  case,  B.  R.  Mich. 

222.  40  Geo.  III.    2  East.  P.  C  c.  21. 

(m)  Isaac's  case,  cor.  Buller,  J.  s.  7.  p.  1031. 
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lease  for  years,  (o)  And  it  was  decided,  that  a  person  in 
possession  of  a  copyhold  dwelling-house  could  not  be  guilty 
of  arson,  by  burning  it,  although  he  had  a  long  time  before 
surrendered  it  into  the  hands  of  the  lord  of  the  manor  to  the 
use  of  another  person  his  heirs  and  assigns  for  securing  the 
payment  of  money  borrowed  :  for  it  was  considered,  that 
while  the  tenant  continued  in  possession,  it  was  his  own 
house,  (p)  And  upon  the  same  principle  it  was  decided, 
that  a  tenant  in  possession  under  an  agreement  for  a 
lease  for  three  years,  from  a  person  who  held  under  a 
building  lease,  was  not  guilty  of  arson  by  burning  the 
house,  (q) 

But  if  a  landlord,  or  reversioner,  sets  fire  to  his  own 
house  of  which  another  is  in  possession,  under  a  lease  from 
himself,  or  from  those  whose  estate  he  hath,  it  shall  be  ac- 
counted arson;  for,  during  the  lease,  the  house  is  the  pro- 
perty of  the  tenant,  (r)  And  it  was  determined,  that  a  wi- 
dow, entitled  to  dower,  but  not  having  it  assigned,  from  a 
house,  the  equity  of  redemption  of  which  had  descended 
from  her  husband  to  his  eldest  son,  for  whose  benefit  she  had 
let  it  and  received  the  rent,  was  guilty  of  arson,  by  burning 
it  while  in  the  possession  of  her  tenant,  (s) 

(o)  Holmes's  case,  Cro.  Car.  376.  was  so  settled ;  and  the  bias  of  his 

W.  Jones  351.  mind  was  in  favour  of  Mr.  Justice 

(p)  Spalding's  case,   Bury   Lent  Foster's  opinion  in  Harris's  case. 

Ass.  1780,  East.  T.  1780.     1  Leach  Fost.   115.      In  a  case  which  oc- 

218.     2  East.  P.  C.  c.  21.  s.  6.  p.  curred    shortly  afterwards,    Lord 

1025.  Mansfield  said,  that "  it  was  cer- 

(q)  Breeme's  case,   O.  B.   1780,  "  tainly  true  that  it  could  be  no 

Trin.   T.  1780.     1   Leach  220.     2  "  felony  in  the  defendant  to  burn  a 

East.  P.  C.  c.  21.  s.  6.  p.  1026.  And  "  house  of  which  he  was  iu  posses- 

this  and  several  of  the  preceding  "  sion."  Schofield's  case,  K.  B.  Hil. 

cases  were  recognised   in  Pedley's  T.  24  Geo.  III.  Cald.  397.     2  East, 

case,  K.  B.    17S2.     1    Leach  242.  P.  C.  c.  21.  s.  7.  p.  1028. 

where    Lord    Mansfield    said   that  (r)  Fost.  115.  4  Black.  Com.  221. 

Holmes's  case,  (ante,  note  (o),  was  (s)  Harris'scase,  1753.  Fost.  113. 

confirmed  to  be  good  law  ;  though  2  East.  P.C.  c.  21.  s.  6.  p.  1023. 
he  very  much  lamented  that  the  law 
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It  should  be  observed,  however,  that  a  mere  residence  in 
a  house,  without  any  interest  therein,  will  not  prevent  it 
from  being  considered  as  the  house  of  another.  As  where 
the  prisoner  was  a  poor  man,  maintained  by  a  parish,  and 
had,  some  time  before  the  commission  of  the  crime,  been  put 
by  the  parish  officers  to  live  in  the  house  which  he  was 
charged  with  burning,  and  was  resident  therein  with  his 
family  at  the  time  of  the  fact  being  committed,  having  the 
sole  possession  and  occupation  of  it,  but  without  payment 
of  any  rent;  all  the  Judges  held  that  it  could  not  be  con- 
sidered as  his  house;  and  that  he  was  properly  convicted  of 
the  arson,  (t) 

It  will  be  presently  seen  that  the  questions  as  to  the  pos- 
session and  ownership  of  the  house  in  which  the  arson  is 
committed  are  of  less  importance  under  the  statute  law  ;  as 
the  43  Geo.  III.  c.  58.  makes  the  setting  fire  to  a  house,  &c. 
with  intent  to  injure  or  defraud  any  one,  a  capital  offence, 
whether  such  house,  &c.  shall  be  in  the  possession  of  the 
person  so  setting  fire  thereto,  or  of  others. 


The  remaining  enquiry  concerning  arson  at  common  law  of  what  is  in- 
cluded in  th 
term  house. 


is  as  to  the  meaning  of  the  word  house.     And  this,  it  may  ( 


be  briefly  observed,  extends  not  only  to  the  dwelling-house, 
but  to  all  out-houses,  which  are  parcel  thereof,  though  not 
adjoining  thereto,  or  under  the  same  roof;  (u)  of  which 
kind  of  out-houses  mention  has  been  made  in  a  former  part 
of  this  work.(.r)  It  appears  that  the  indictment  need  not 
charge  the  burning  to  be  of  a  mansion  house,  but  only  of  a 
house.  (?/) 

It  has  been  already  stated,  that  the  burning  a  man's  own  Misdemeanor 
house  in  a  town,  or  so  near  to  other  houses  as  to  create  [JJaJJJJf* 

house,  when 
(OGowen's  case,  1786.     '2  East.      Black.  Com.  221.    2  East.  P.  C.  c.  contiguous  to 

P.  C.  c.  21.  s.  6.  p.  1027.      Rick-       21.  s.  5.  p.  1020.  oth««>- 

man's  case,  Ibid.  s.  1 1.  p.  1034.  (x)  Ante,  915,  el  sequ. 

(u)  3  Inst.  67.     1   Hale  570.     1  L'/)  3  Inst.  67.     Sum.  S6. 

Hawk.  P.C.c.  39.s.  1.    Sum.  86.  4 
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danger  to  them,  though  not  within  the  definition  of  arson, 
is  yet  a  great  misdemeanor  at  common  law.  (~)  This 
doctrine  has  been  acted  upon  in  several  cases  :  (a)  and,  in 
one  of  the  most  recent,  Grose,  J.  in  pronouncing  the  sen- 
tence of  the  court  of  King's  Bench,  said,  that  though  by 
a  lenient  construction  of  the  law  of  arson  this  offence  was 
holden  not  to  be  felony,  yet  it  was  a  misdemeanor  of 
great  magnitude,  and  deserving  of  the  most  exemplary  pu- 
nishment, (b) 

We  may  now  proceed  to  mention  the  several  statutes 
which  relate  to  the  offence  of  arson,  and  the  burning  of  dif- 
ferent sorts  of  property  not  the  subjects  of  that  offence  at 
common  law;  and  by  which  the  discussion  of  many  nice 
distinctions  and  doubtful  questions  has  been  rendered  un- 
necessary. 


23  H.  VIII.  c 
1.  s.  3.  Burn- 
ing houses  or 
barns  with 
corn  within 
them. 


By  the  23  Hen.  VIII.  c.  1.  s.  3.  "  No  person  nor  per- 
"  sons  which  hereafter  shall  happen  to  be  found  guilty,  for 
"  wilful  burning  of  any  dwelling-houses  or  barns,  wherein 
"  any  grain  of  corns  (c)  shall  happen  to  be,  nor  any  person 
"  or  persons  being  found  guilty  of  any  abetment  procure- 
"  ment  helping  maintaining  or  counselling  of  or  to  such  fe- 
"  lonies  shall  be  admitted  to  the  benefit  of  clergy,  &c."  ex- 
cept persons  in  holy  orders.  This  statute  was  extended  by 
the  25  Hen.  VIII.  c.  3.  s.  2.  to  offenders  standing  mute,  chal- 


(2)  Ante,  1657. 

(a)  Holmes's  case,  Cro.  Car.  376. 
Scofield's  case,  Cald.  397  2  East. 
P.  C  c.  21.  s.  6.  p.  1023.  and  s.  7. 
p.  1028.  It  appears  from  these 
cases  that  where  an  indictment 
charges  an  act  to  have  been  done 
with  a  felonious  intent,  and  the  jury 
find  a  verdict  of  guilty ;  if  the 
charge,  as  laid,  do  not  amount  to 
felony,  but  amounts  in  law  to  a  mis- 
demeanor, the  court  will  pronounce 
judgment  as  for  that  offence. 


(b)  Probcrts's  case,  B.  R.  Mich. 
40  Geo.  III.  2  East.  P.  C.  c.  21.  s. 
7.  p.  1030.  The  sentence  pro- 
nounced was  two  years'  imprison- 
ment in  Newgate,  to  stand  once 
during  that  time  in  the  pillory,  and 
to  give  sureties  forgood  behaviour 
forseven  years  from  the  expiration 
of  the  imprisonment. 

(c)  See  as  to  the  various  readings 
of  these  words  "grain  of  corns," 
2  East.  P.  C.  c.  21.  s.  1.  p.  1015. 
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lending-  above  twenty,  or  not  answering  directly.  Tt  appears 
to  have  been  formerly  a  point  of  doubt  ami  discussion,  whe- 
ther these  statutes,  which  were  certainly  repealed  as  to  the 
ousting  of  clergy  by  the  statute  1  Edw.  VI.  c.  12.  s.  10., 
were  revived  in  toto  by  the  statute  5  and  6  Edw.  VI.  c. 
10. ;  but  subsequent  statutes  make  such  an  enquiry  of  no  im- 
portance at  the  present  day. 

The  37  Hen.  VI IT.  c.  6.  s.  4.  enacts  "  that  if  any  person  or  ST  H.  VIII.  c. 

6.Hurmngany 
"  persons  maliciously  willingly  and  unlawfully  burn  or  cause  wain  or  cart 

"  to  be  burned  any  wain  or  wains,  cart  or  carts,  laden  or  to  lade?  w,th 
J  goods,  or 

"  be  laden  with  coals  or  any  other  goods  or  merchandizes  of  burning  heaps 

"  any  other  person  or  persons,  or  maliciously  willingly  and  ".^ °£ie' ^ 

u  unlawfully  do  burn  or  cause  to  be  burned  any  heap  or  forfeiture  and 

"  heaps  of  wood  of  any  other  person  or  persons,  prepared 

61  cut  and  felled,  or  to  be  prepared  cut  or  felled,  for  making 

"  of  coals  billets  or  talwood ;"  every  such  offender  shall  not 

only  forfeit  unto  the  party  grieved  treble  damages,  but  also 

shall  forfeit  to  the  king  for  every  such  offence  ten  pounds, 

in  name  of  a  fine.     It  is  observed  of  this  statute,  that  the 

preamble  seems  to  point  to  such  acts  done  out  of  malice  to 

the  owner,  (d) 

The  statute  4  and  5  Ph.  and  M.  c.  4.  enacts,  "  that  all  4&5Ph.and 

A 1      (*     -4-     \  'i\  iv  O  £ 

"  and  every  person  and  persons  that  shall  maliciously  com-  away  clergy 

"  mand  hire  or  counsel  any  person  or  persons  wilfully  to  f*om  access°- 

nes  before  the 
"  burn  any  dwelling-house  or  any  part  thereof,  or  any  barn  fact.  * 

"  then  having  corn  or  grain  in  the  same,"  that  then  every 
such  offender  or  offenders  being  outlawed  thereof,  or  being 
thereof  arraigned  and  found  guilty,  or  being  otherwise  law- 
fully attainted  or  convicted  of  the  same  offence,  or  being  ar- 
raigned and  standing  mute,  challenging  above  twenty, 
or  not  answering  directly,  shall  not  have  the  benefit  of 
clergy.  It  was  the  opinion  of  Lord  Hale,  and  also  of 
Foster,  J.  that  this  statute,  by  taking  away  the  benefit  of 
clergy   from  the  accessory   before,  did   by  necessary  con- 

(d)  2  East.  P.  C.  c.  21.  s.  9.  p.   1063. 

5  n  2 
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struction  take  it  away  from  the  principal  in  the  like  in- 
stances, (e) 

43  Eliz.  c.  13-       T,)e  8tatute  43  KHz.  c.  13.  s.  2.  enacts,  "  That  whoso- 
any  barns,         "  ever   shall    wilfully  and  of  malice  burn  or  cause  to  be 

"  burned,   or  aid  procure  or  consent  to  the  burning  of  any 
corn  on  the  .     , 

northern bor-    "barn   or  stack  of  corn    or   grain,"    within   Cumberland, 

Northumberland,  Westmorland,  or  Durham,  and  shall  be 
indicted  and  convicted,  or  stand  mute,  challenge  above 
twenty,  Sec.  before  the  justices  of  assize,  gaol  delivery, 
oyer  and  terminer,  or  justices  of  peace,  &c.  shall  be  re- 
puted, adjudged,  &c.  as  felons,  and  suffer  death  without 
benefit  of  clergy. 

22  &  ?.:  Car.         The  22  and  23  Car.  II.  c.  7.  s.  2.  enacts,  «  That  when 

,8;  "        '•'  anv  person  or  persons  shall  in  the  night-time  maliciously 
Persons  'Mini-  .     i  i  a  j 

ri  :ks     "  unlawfully  and  willingly  burn  or  cause  to  be  burnt  or  de- 

"  stroyed  any  ricks  or  stacks  of  corn  hay  or  grain,  barns  or 

barns,  h  -other  houses  or  buildings   or  kilns,"  every  such  offence 

or  other  build-         .  . 

ings  in  tl  :'   be    adjudged  felony.       1  no    fourth   section    declares, 

night-time,        t])at  jf  anv  person  who  shall  be  convict,  or  attainted  of  any 
guilty  offc-  ,         »  . 

offence  hereby  made  felony,  (to  avoid  judgment  of  death,  or 

flection  to  be  execution  thereupon,)  shall  make  his  election  to  be  trans- 
transported.  ported.  Sec.  then  the  justices  of  assize,  oyer  and  terminer, 
gaol  delivery,  and  of  the  peace,  before  whom  such  offender 
shall  be  convict  or  attaint,  by  virtue  of  this  act  respectively, 
shall  cause  judgment  to  be  entered  against  every  such  of- 
fender, that  he  be  transported  beyond  the  seas  to  some  of 
his  ma  y's  plantations  in  the  said  judgment  to  be  par- 
ticularly mentioned  ;ind  expressed,  there  to  remain  for 
Return  after     seven  years.    And  that  if  any  such  offender  shall  return  into 

liSP°  this  kingdom  before  the  expiration  of  the  said  seven  years, 

tion.  ,  J         ' 

he  shall  suffer  death  as  a  felon,  and  as  if  no  such  election  to 
Limitation  of  »?  transported  had  been  made  by  him.    By  sect.  7,  offenders 
lohS     under  this  act  must  be  proceeded  against  within  six  months 
after  the  offence  committed. 

(e)  2  Hale    347.      Fost.  330  el       1017.  s.  9.  p.  1031. 
sequ.    2  East.  P.  C.  c.  21.  s.  2.  p. 
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The  statute  1  Geo.  I.  stat.  2.  c.  48.  s.  4.  reciting  that  •  Geo.  I.  staf. 
divers  woods,  underwoods,  and  coppices,  had   been  there-  Settin°-  fire  to 

tofore  lately  set  on   fire,  or  burnt,  to  the  great  discourage-  w;°"ds'  cop- 

.  .  P'ce,  &c. 

ment  of  planting1,  enacts,  "  That  if  any  person  or  persons  felo 

"  shall  maliciously  set  on  fire,  burn  or  cause  to  be  burnt, 
"  any  wood,  underwood  or  coppice,  or  any  part  thereof, 
"  such  malicious  setting  on  fire,  burning  or  causing  to  be 
"  burnt,"  shall  be  felony,  and  the  offenders  shall  suffer  pe- 
nalties and  forfeitures,  as  other  felons  :  and  offenders  in 
Scotland  shall  be  punished  as  wilful  fire-raisers,  by  7  Ann. 
c.  21.  The  statute  6  Geo.  I.  c.  16.,  and  its  apparent  in- 
congruity with  the  provisions  of  the  statute  just  recited, 
will  be  noticed  in  a  subsequent  part  of  the  work  ;  together 
with  the  statutes  which  relate  generally  to  the  destroying 
and  injuring-  of  trees,  woods,  shrubs,  eVc.  not  only  by  burn- 
ing, but  by  other  malicious  means  of  destruction,  (f) 

The  statute  9  Geo.  I.  c.  22.  s.  1.  (commonly  called  the  96eo.l.  c.22. 

Black  Act,)  enacts,  "That  if  any  person  or  persons  shall  i* 1#   SettinS 

"  set  fire  to  any  house,  barn,  or  out-house,  or  to  any  hovel,  house,  barn, 

"  cock,  mow,  or  stack  of  corn,  straw,  hay,  or  wood,  or  shall  m^j  '^J el,f 

"  forcibly   rescue  any  person  being  lawfully  in  custody  of  com,  &c;  or 

"  any  officer  or   other  person   for  any  the  offences  before-  i  ^offender"" 

"mentioned;  or  if  any  person  or  persons  shall  by  gift  or  &'c  :  made 
n  •         c  \\  i  n  i  •     felony  with- 

"  promise  ot  money  or  other  reward,  procure  any  of  his  out  clergy. 

"  majesty's  subjects  to  join  him  or  them  in  any  such  unlaw- 

"  ful  act;  every  person  so  offending,  being  thereof  lawfully 

"  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall 

"  suffer   death   as   in  cases    of   felony    without    benefit   of 

"  clergy."     The  fourth  section  of  this  statute,  for  the  more  Proceedings 

easy  and  speedy  bringing  offenders  to  justice,  enacts,  that  if  for  bring'n 
i    ii    t        i  i      •  ,      .  ™  offenders  i< 

any  person  shall   be  charged  with  the  said  offences  before  justice 

two  justices  of  peace  of  the  county,  &c.  such  justices  shall 

forthwith  Certify  to  one  of  the  principal  secretaries  of  state, 

who  is  to  lay  the  same  before  th^  privy  councii,  upon  which 

an  order  in  council  may  be  made,  requiring  such  offender  to 

(/)  Post,  Chap,  xxxvin. 
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surrender  within  forty  days ;  and,  in  case  such  offender  shall 
not  surrender,  he  shall  be  deemed  to  be  attainted  and  con- 
victed of  felony  without  clergy  ;  and  the  Court  of  King's 
Bench,  or  justices  of  oyer  and  terminer,  or  gaol  delivery, 
may  award  execution,  as  if  such  offender  had  been  convicted. 
The  fifth  section  enacts,  that  persons  who,  after  the  time  ap- 
pointed for  such  surrender  is  expired,  shall  conceal,  aid,  &c. 
such  offenders,  knowing,  &c.  shall  be  guilty  of  felony  with- 
out clergy.     The  seventh  and  subsequent  sections  declare  in 
what  manner  the  hundred  shall  be  chargeable  for  damages 
occasioned  by  such  offences.     The  twelfth  section  gave  a  re- 
ward to  persons  killed  or  wounded   in   apprehending  of- 
fenders.    And,  by  the  fourteenth  section,  for  the  better  and 
more  impartial  trial  of  any  indictment,  &c.  for  any  such  of- 
Trial  m  any     fences,  it  is  enacted  "  That  every  offence  committed  contrary 
u  to  this  act  shall  and  may  be  enquired  of,  examined,  tried, 
61  and  determined,  in  any  county  in  England,  in  such  man- 
a  ner  and  form  as  if  the  fact  had  been  therein  committed." 

1    Geo.  II.  The  statute  10  Geo.  II.  c.  32.  s.  6.  enacts,  that  during 

makes  the  set-  tne  continuance  of  the  9  Geo.  I.  c.  22.  (g)  "  if  any  person 
ting  on  fire  "  0r  persons  shall  wilfully  and  maliciously  set  on  fire,  or" 
of coal  felony  "cause  to  be  set  on  fire  any  mine  pit  or  delph  of  coal  or 
without  a  cannel-coal,  every  person  so  offending,"  being  convicted, 

shall  be  adjudged  guilty  of  felony,  without  benefit  of  clergy. 
The  fourth  section  of  this  statute  enacts,  that  all  the  pro- 
visions of  the  9  Geo.  I.  c.  22.  for  bringing  offenders  to  jus- 
tice, and  persons  concealing  or  aiding  them,  and  for  making* 
satisfaction  for  damages,  for  the  encouragement  of  persons 
apprehending  offenders,  and  for  the  better  and  more  impar- 
tial trial  of  any  indictment,  &c.  together  with  all  restric- 
tions, limitations,  and  mitigations,  by  the  said  act  directed, 
shall,  during  the  continuance  of  that  act,  extend  to  all  cases 
of  offences  committed  by  wilfully  and  maliciously  setting  on 


(g)  This  act  of  9  Geo.  I.  c.  22.      made  perpetual  by  the  31  Geo.  II. 
after  several  continuances  was,  to-       c.  42. 
gelher  with  the  10  Geo.  II.  c.  32.  1 
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fire,  or  causing  to  be  set  on  fire,  any  mine,  pit,  or  delph  of 
coal,  or  cannel-coal. 

The  statute  9  Geo.  III.  c.  29.  s.  2.  reciting  that  no  ef-  9  Geo.  III. 
fectual  provision  had  theretofore  been  made  for  preventing  °,  w%s' {!' 
the  burning  of  mills,,  enacts,  "  That  if  any  person  or  per-  ing  mitls, 
"  sons  shall  wilfully  or  maliciously  burn  or  set  fire  to  any  ^j,®^  °ny 
"  wind  saw-mill,   or  other  windmill,  or  any  water-mill,  or  clergy. 
"  other  mill ;  such   person  so  offending,  being  lawfully  con- 
"  victed  thereof,  shall  be  adjudged  guilty  of  felony,  without 
"  benefit  of  clergy." 

The  third  section  of  this  statute  makes  it  felony,  punish-  Section  3. 
able  by  transportation,  to  burn  or  set  fire  to  any  engines  for  .  *  "iLes"1 
draining  water  from  coal  mines,  or  for  drawing  coals  out  of  &c.  employed 
the  same,  or  for  draining  water  from  any  mines  of  lead,  &c. 
or  to  any  bridges,  waggon  ways,  &c.  for  conveying  coals, 
lead,  &c. ;  but  as  this  section  relates  also  to  the  destruction 
of  such  engines,  by  other  means  as  well  as  by  burning,  it 
will  be  mentioned  in  a  subsequent  chapter,  (h)     The  fourth  Section  4. 

.  1  1         •   .         Limitation  of 

section  provides  that  no  person  shall  be  prosecuted  by  virtue  prosecutions. 
of  this  act,  for  any  offence  committed  contrary  to  the  same, 
unless   such  prosecution  be    commenced    within   eighteen 
months  after  the  offence  committed. 

The  statute  12  Geo.  III.  c.  24.  s.  1.  enacts,  "  That  if  12  Geo.  III. 

...  .  .      c.  24.  s.  1. 

"  any  person  or  persons  shall  either  within  this  realm,  or  in  wilfully  set- 

"  any  of  the  islands,  countries,  forts  or  places  thereunto  be-  ^"^"^of 

"  longing,  wilfully  and  maliciously  set  on  fire,  or  burn,  or  war,  arsenals, 

"  otherwise  destroy,  or  cause  to  be  set  on  fire,  or  burnt  or  &£  orrt^ 

**  otherwise  destroyed,  or  aid,  procure,  abet  or  assist  in  the  of  war,  felony 
„  „  ,  i-i  ■  r  without 

V  setting  on  fire,  or  burning  or  otherwise  destroying  ot  any  cier0y. 

"  of  his  majesty's  ships  or  vessels  of  war,  whether  the  said 

"  ships  or  vessels  of  war  be  on  float  or  building,  or  begun 

"  to  be  built,  in  any  of  his  majesty's  dock  yards,  or  building 

"  or  repairing  by  contract  in  any  private  yards,  for  the  use 

(ft)  Post,  Chap.  xlii. 
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"  of  his  majesty,  or  any  of  his  majesty's  arsenals,  magazines, 
"  dock  yards,  rope  yards,  victualling  offices,  or  any  of  the 
"buildings  erected  therein,  or  belonging  thereto ;  or  any 
"  timber  or  materials  there  placed  for  building-,  repairing- or 
"  fitting  out  of  ships  or  vessels  ;  or  any  of  his  majesty's  mili- 
"  tarv,  naval  or  victualling  stores,  or  other  ammunition  of 
"  war,  or  anv  place  or  places  where  any  such  military,  naval 
"or  victualling  stores,  or  other  ammunition  of  war,  is  are 
"  or  shall  be  kept,  placed  or  deposited  ;  that  then  the  per- 
"  son  or  persons  guilty  of  any  such  offence,"  being  convicted, 
shall  be  adjudged  guilty  of  felony,  without  benefit  of  clergy. 
Trial  in  any  T$v  the  second  section  of  this  act,  any  person  who  shall  com- 
&c.  '  m't  any  °f  *ne  °^ences  before-mentioned  out  of  the  realm, 

may  be  indicted  and  tried  either  in  any  county  within  the 
realm,  or  in  such  island  or  place  where  such  offence  shall 
have  been  actually  committed,  as  his  majesty,  his  heirs,  &c. 
may  deem  most  expedient  for  bringing  such  offender  to 
justice. 

ieo.  Hi.  The  statute  33  Geo.  III.  c.  67.  s.  5.  relates  to  the  offence 

c.  67.  s.  5. 

wilfully  set-      °f  wilfully  setting  on  fire  ships  or  vessels  in  general,  and 

ting  on  fire       enacts,  "  That  if  any   seaman  or  seamen,  keelman  or  keel- 
ships,  iVc.  in  . 
general,  made  "men,  caster  or  casters,  ship  carpenter  or  ship  carpenters, 

1         "  or  other  person  or  persons,  shall  wilfully  and  maliciously 
out  clergy.  *  . 

"  burn  or  set  fire  to  any  ship,  keel  or  other  vessel,  every 
"  person  so  offending,  and  being  thereof  lawfully  convicted, 
"  in  any  court  of  oyer  and  terminer,  to  be  holden  in  and  for 
"the  county,  shire,  riding,  division  or  district  wherein  the 
"  offence  was  committed  shall  be  adjudged  guilty  of  felony, 
Trial  of  of-  "  without  benefit  of  clergy."  And  (by  s.  7.)  offences  com- 
mitted on  the  high  seas  are  made  triable  in  any  session  of 
oyer  and  terminer  and  gaol  delivery,  for  the  trial  of  offences 
committed  on  the  high  seas,  within  the  jurisdiction  of  the 
Admiralty  of  England.  (?) 

Article  of  the       By  the  articles  of  the  navy,  (22  Geo.  II.  c.  33.  art.  25.) 
navy,     liurn- 

(0  This  act  was  made  perpetual  by  41  Geo.  III.  c.  19.  s.  4. 
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every  person  who  shall  unlawfully  burn  or  set  fire  to  any  iaS  anT  sh'P. 
mag  tzino  or  store  of  powder,  or  ship,  boat,  ketch,  hoy,  or  powder,  &c. 
vess  •!,  or  tackle,  or  furniture  thereunto  belonging,  not  ap-  death, 
pertaining  to  an  enemy  or  rebel,   shall   be  punished  with, 
death,  by  the  sentence  of  a  court  martial. 

Several  statutes,  such  as  the  22  and  23  Car.  II.  c.  11., 
1  Ann.  stat.  2.  c.  9.,  33  Geo.  IIT.  c.  67.  s.  6.  and  43  Geo. 
111.  c.  1 13.  as  they  relate  to  the  wilful  destruction  of  ships, 
&c.  by  other  means  as  well  as  by  burning,  will  be  mentioned 
in  a  subsequent  chapter.  (/;) 

The  59  Geo.  III.  c.  69.  a  public  local  act,  for  rendering  39  Geo.  Iir. 

more    commodious  and   for  better  regulating   the  port  of  cf^'  (J**0** 

™  °  r  act,)  setting 

London,  enacts,  (by  s.  104.)  "That  if  any  person  or  per-  fire  to  works, 
"  sons  whosoever  shall  wilfully  and  maliciously  set  on  fire  thlfDort    f* 
"  any  of  the  works  to  be  made  by  virtue  of  this  act,  or  any  London,  fe- 
"  ship  or  other  vessel  lying  or  being  in  the  said  canal,  or  in   ciefo-v' 
"  any  of  the  docks,  basons,  cuts  or  other  works  to  be  made 
"  by  virtue  of  this  act,  every  person  so  offending,  in  any  of 
"  the  said  cases,  shall  be  adjudged  guilty  of  felony,  without 
"  benefit  of  clergy." 

A  recent  and  important  statute  43Geo.  III.  c.58.  s.  1.  43  Geo.  in. 
relates  to  the  offence  of  wilfully  setting  fire  to  any  house,   vvflfuliy  'set- 
barn,  &c.  whether  in  the  possession  of  the  person  so  setting  ting  fire  toany 
fire  to  the  same,  or  in  the  possession  of  others.     It  recites  &c  .  ^ne 

that  certain  heinous  offences  committed  with  intent,  by  burn-  tner  in  the 

■  •    •  ,i       1     -i  i-  j      *i  possession  of 

ing,  to  destroy  or  injure  the  buildings  and  other  property  the  person  so 

of  his  majesty's  subjects,  or  to  prejudice  persons  who  had  ^ttmg  fil"e  to 

become  insurers  of  or  upon  the  same,  had  been  of  late  fre-  in  tin  posses- 

ouently  committed,  and  that  no  adequate  means  had  been  Sl°"  .  others' 
n  J  l  with  intent  to 

thitherto  provided   for  the  prevention  and  punishment  of  injure  or  de- 
such  offences :  and  then  enacts,  "  that  if  any  person  or  per-  fe][on '  w[t[l 
"  sons  shall  wilfully,  maliciously,  and  unlawfully  set  fire  to   out  clergy. 
"  any  house,  barn,   granary,   hop-oast,   malthouse,   stable, 
"  coach-house,  out-house,  mill,  warehouse,  or  shop,  whether 

(k)  Post,  Chap.  xliv. 
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"such  house,  barn,  granary,  hop-oast,  malthouse,  stable, 
u  coach-house,  outhouse,  mill,  warehouse,  or  shop,  shall 
"  then  be  in  the  possession  of  the  person  or  persons  so  set- 
"  tin$  fire  to  the  same,  or  in  the  possession  of  any  other 
"  person  or  persons,  or  of  any  body  corporate,  with  intent 
ei  thereby  to  injure  or  defraud  his  majesty,  or  any  of  his  ma- 
jesty's subjects,  or  any  body  corporate,  that  then,  and  in 
"  every  such  case,  the  person  or  persons  so  offending',  their 
;c  counsellors,  aiders,  and  abettors,  knowing  of  and  privy  to 
11  such  offence,  shall  be  and  are  hereby  declared  to  be  felons, 
"  and  shall  suffer  death  as  in  cases  of  felony  without  benefit 
"  of  clergy." 

52  Geo.  III.  The  statute  52  Geo.  III.  c.  130.  s.  1.  after  reciting  the 

C.  130.  s.  1.  & 

Wilfully  set-     9  Geo.  I.e.  22.     9  Geo.  III.  c.  29.     43  Geo.  III.  c.  58.  and 

nf  buildings    otner  statutes,  and  that  it  was  expedient  and  necessary  that 

engines,  &c.      more  effectual  provisions  should  be  made  for  the  protection 

made  felony  '  °f  property  not  within  the  provisions  of  the  said  acts,  enacts, 

without  ( icr-    «  t},at  eve,y  person  who  shall  wilfully  or  maliciously  burn 

"  or  set  fire  to  any  buildings,  erections,  or  engines,  which 

"  shall  be  used  or  employed  in  the  carrying  on,  or  eonduct- 

"  ing  of  any  trade  or  manufactory,  or  any  branch  or  depart- 

"  ment   of  any   trade  or  manufactory  of  goods,  wares,  or 

cc  merchandize,  of  any  kind  or  description  whatsoever,  or  in 

"  which  any  goods,  wares,  or  merchandize,  shall  be  ware- 

<:  housed  or  deposited,  shall,  upon  being  lawfully  convicted 

"  thereof,  be  adjudged  guilty  of  felony,  without  benefit  of 

"  clergy." 

MCarTi        UPon  the  construction  of  the  statute  22  and  ^3  Car.  II, 
c.  7.  c.  7.  s.  2.  (/)  which  makes  it  felony  to  burn  any  ricks  or  stacks 

of  corn,  &c.  in  the  night  time,  it  is  said,  that  though  this  is 
expressed  in  the  plural  number,  it  never  has  been  doubted 
but  that  the  burning  of  one  rick,  SfC.  was  within  the  sta- 
tute, (m) 

(l)  Ante,  1664.  2  East.  P.  C.  c.  21.  s.  2.  p.  1018. 

{m)  See  Hassel's  case,  1  Leach  5. 
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Upon  the  statute  9  Geo.  I.  c.  22.  it  is  to  be  observed  that  9  Geo.  I.  c.22. 
though  it  is  not  so  expressed  in  the  statute,  yet  the  offences 
there  mentioned  must  be  done  wilfully  and  maliciously,  for 
the  malice  makes  the  crime,  (n)     And  it  appears  to  have 
been  considered  that  this  statute  did  not  alter  the  nature  of 
the  crime,  or  create  any  new  offence,  but  only  excluded  the 
principal  more  clearly  from  his  clergy,  (o)     The  words  "  set 
fire  to  "  in  that  statute  do  not,  therefore,  appear  to  admit  of  a 
larger  construction  than  prevails  by  the  rule  of  the  common 
law  ;(p)  by  which,  as  we  have  seen,  the  putting  fire  into  or  to- 
wards a  house,  however  maliciously,  does  not  amount  to  ar- 
son, if  either  by  accident  or  timely  prevention  no  part  of  it 
be  burned,  (q)     So  that  where  the  prisoner  was  indicted  on 
this  statute  for  setting  fire  to  an  outhouse,  commonly  called 
a  paper  mill,  and  it  appeared  that  she  had  set  fire  to  a  large 
quantity  of  paper,  which  was  drying  in  a  loft  annexed  and 
belonging  to  the  mill,  but  no  part  of  the  mill  itself  was  con- 
sumed, the  Judges  thought  the  case  not  within  the  statute 
on   that  ground,  (r)     The   setting  fire  to  a  parcel  of  un- 
threshed  wheat  has  been  holden  not  to  be  felony  within  this 
statute ;  and  where  the  offence  was  so  described  in  a  war- 
rant of  commitment,  the  court  of  King's  Bench  bailed  the 
defendant,  (s) 

(n)  2  Black.  Com.  222.     2  East.  1026.    Clergy  was  previously  hold- 

P.  C.  c.  21.  s.  3.  p.    1019.     And  en  to  be  ousted  only  by  inference 

though  in  Allan  v.  The  Hundred  of  and  deduction   from    the  statute 

Kirton  the  court  held  that  these  4  and  5  Ph.  &  M.  c.  4.     See  ante 

words  were  not  necessary  in  a  de-  1663,   1664. 

claration  against  the  hundred  for  (/»)  2  East.  P.  C.  c.  21.  s.  4.  p. 

damages;  yet  they  said,  "  they  had  1020. 

"  no  doubt  but  the  burning  must  (q)  Ante,  1657. 

"  be  unlawful  and  malicious,  else  (r)  Taylor's  case,  1760,  1  Leach 

"  it  might  be  no  oftence,  and  prob-  49.     2  East.  P.  C.  c.  21.    s.  4.  p. 

"  ably  must  be  so  expressed  in  an  1020.     A  doubt    was    also    raised 

"  indictment  for  the  felony."    And  whether  a  mill  could  be  considered 

see  Mintou's  case,   2  East.   P.  C.  as  an  outhouse  within  the  meaning 

c.  21.  s.  5.  p  1021.  of  the  .,<•       The  case  occurred  be- 

(o)  Breeme's  case,  1780,  1  Leach  fore  the  9  ■'  co.lll.  c  29.(anft*  1667). 

220.     2  Last.  P.  C.  c.  21.   s.  6.  p.  (s)  Judd'a  case,  2  T.  R.  255. 
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I  common  A  common  gaol  has  been  holden  to  be  a  house  within  the 

l,:'l,,,u  to  statute  9  Geo.  I.  c.  22.     The  indictment  against  the  prisoner 

lie  ;i   house  , 

within  the  l>     changed  him  in  one  of  the  counts  with  setting  fire  to  the 
Geo. I.  c.22.     houge  of  tlie  corp0ration  of  Liverpool-,    in  another,  with 
setting  fire  to  the  house  of  one  Richard  Rigby;  and  in  a 
third,  with  setting  fire  to  the  house  of  one  Hannah  Kerbj. 
Upon  the  evidence  it  appealed  that  the  place  where  the  of- 
fence was  committed  was  a  gaol  belonging  to  the  corporation 
of  Liverpool,  which  was  used  as  the  place  of  confinement 
both  for  criminals  and  debtors;  that  the  prisoner,  being  con- 
fined there  for  debt,  voluntarily  set  fire  to  his  box,  which 
was  a  little  apartment  in  the  prison;  and  that  the  whole 
gaol  would,  in  consequence,  have  been  probably  burnt  to 
the  ground,  but  for  timely  assistance.     The  Richard  Rigby 
mentioned  in  the  indictment  was  the  keeper  of  the  gaol; 
and  it  appeared  that  his  dwelling-house  adjoined  to  the  gaol, 
and  was  inhabited  by  himself  and  by  Hannah  Kerby,  who 
was  his  mother-in-law,  and  who  lived  there  by  his  permis- 
sion, and  kept  it  as  a  public-house.     A   wall  separated  the 
prison  from  the  house;  but  the  entrance  into  the  prison  was 
from  the  dwelling-house,  by  a  door  through  the  wall.     This 
door  was  locked  every  night,  and  nobody  inhabited  the  pri- 
son itself  but  the  prisoners ;  some  of  whom  were  occasion- 
ally supplied  with  beds  in  the  dwelling-house.    The  prisoner 
having  been  convicted,  the  case  was  submitted  to  the  consi- 
deration of  the  Judges,  who  were  of  opinion  that  it  was 
fully  within  the  act ;  the  dwelling-house  being  to  be  consi- 
dered as  a  part  of  the  prison,  and  the  whole  prison  being 
the  house  of  the  corporation.  (/) 

Astoan  <■  out-       In  a  case  where  the  prisoner  was  indicted  under  the  9 

ogSVc*!?  G*  I#  C"  22*  f°r  ?ettinS  fire  to  "  certain  out-house,"  a  point 
was  made  whether  the  building  in  question  answered  this 
description.     It  appeared  that  the  prosecutor  kept  a  public- 

(<)  Donnevan's     case,    1770,    2  common  law  for  setting  fire  to  a 

Black.  Rep.  682.     1  Leach  69.     2  place  of  confinement  in  a  borough, 

East.  P.  C.  c.  21.  s.  5.  p.  1020.     See  2  Stark.  Crim.  Plead.  422. 
a  precedent  of   an  indictment  at 
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house,  and  also  carried  on  the  business  of  a  flax-dresser  ; 
and  that  the  building  set  fire  to  by  the  prisoner  consisted  of 
a  stable  and  a  chamber  over  it,  which  was  used  bv  the  pro- 
secutor as  a  shop  for  keeping  and  dressing  his  flax  ;  and  tuat 
these  buildings  were  situated  in  a  yard  at  the  back  of  the 
house,  about  four  or  five  yards  distant  from  it,  the  yard  be- 
ing inclosed  on  all  sides,  in  one  part  by  the  house,  in  another 
part  by  a  wall,  in  a  third  by  a  railing  which  separated  it 
from  a  field,  and  in  the  remaining  part  by  a  hedge.  It  was 
objected  on  behalf  of  the  prisoner,  that  this  building  was  not 
an  out-house  within  the  statute  9  Geo.  I.  c.  22.  which  must 
be  understood  to  mean  out-houses,  which  in  contemplation 
of  law  were  not  part  of  the  dwelling-house;  and  it  was  in- 
sisted that  this  was  part  of  the  dwelling-house,  and  that  the 
indictment  should  have  been  for  arson  at  common  law. 
And  the  prisoner  having  been  found  guilty,  the  point  was 
reserved  for  the  opinion  of  the  Judges  who  all  (except 
Hotham,  B.  who  was  absent)  agreed  that  the  verdict  was 
right.  And  it  was  observed,  that  though  for  some  purposes 
this  might  be  part  of  the  dwelling-house  ;  yet  still  it  was  in 
fact  an  out-house,  (t) 

In  a  more  recent  case,  the  prisoner,  Jacob  Winter,  was  a  school- 
convicted  upon  an  indictment  consisting  of  several  counts,  J„ ^»e  wel^dS- 
some  of  which  charged  him   with  burning  "  a  certain  out-  scribed  either 

house"  of  one  Thomas  Rogers;    and  others  with  burning  as  an  out- 

°  D    house,  or  part 

"a  certain  house"  of  the   said   Rogers;    and  some  of  the  ofthedwell- 

counts  were  at  common  law,  others  being  laid  against  the  ing-house. 

form  of  the  statute.     It  appeared,  that  the  premises  burnt 

consisted  of  a  school-room,  which  was  situated  very  near  to 

the  house  in  which  Rogers  lived,  being  separated  from  it  only 

by  a  narrow  passage  about  a  yard  wide.     The  roof  of  the 

(0  North's  case,  1795.  2  East.  house  is  felony  ;  but  that  in  the  in- 
P.  C  c.  21.  s.l.  p.  1021.  In  the  dictment  it  is  sufficient  to  say  do- 
discussion  before  the  Judges,  3  Inst,  mum,  viz.  a,  barn,  malt-house,  or 
67.  was  referred  to,  where  it  was  the  like,  without  saying  mansion- 
laid  down,  that  to  burn  a  stable  alem.  Ante,\6Ql. 
and  the  like  parcel  of  the  mansion- 
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house,  which  was  of  tile,  reached  over  part  of  the  roof  of  the 
school,  which  was  thatched  with  straw  ;  and  the  school  with 
a  garden  and  other  premises,  together  with  a  court  which 
surrounded  the  whole,  were  rented  by  Rogers  of  the  parish, 
at  a  yearly  rent.  There  was  a  continued  fence  round  all  the 
premises,  and  nobody  but  Rogers  and  his  family  had  a  right 
to  come  within  it.  Upon  these  facts  it  was  urged,  on  behalf 
of  the  prisoner,  that  the  building  burnt  was  not  a  house  nor 
an  out-house  within  the  statute.  But  the  point  being  re- 
ferred to  the  consideration  of  the  twelve  Judges,  it  is  under- 
stood that  they  were  of  opinion  that  the  building  was  cor- 
rectly described  in  the  indictment  either  as  an  out-house  or 
part  of  the  dwelling-house.  («) 

Indictment  In  a  case  where  the  indictment  was  drawn  upon  the  sta- 

tuteS8ku!d^3   tute  22  &  2S  Car*  II"  but  tlie  offence  Proved  was  not  within 
Car.  II.  c. 7.       tnat  statute,    but  within  the  subsequent  act  of  9  Geo.  I. 

fence  proved     c.  22.  the  conviction  was  holden  proper.     The  indictment 
within  9  Geo.    ciiaro-ed  the    prisoner  with   having  feloniously  and    mali- 

1  c  22.  ° 

ciously,  &c.  in  the  night-time  set  fire  to,  and  burned  a  barn 
of  one  P.  G.  It  appeared  upon  the  evidence,  that  there  was 
hay  and  corn  in  the  barn ;  but  it  was  not  so  stated  in  the 
indictment,  which  was  drawn  on  the  stat.  22  and  23  Car.  II. 
c.  7.  The  jury  found  the  prisoner  guilty  of  setting  fire  to 
and  burning  the  barn,  but  not  in  the  night-time.  It  was  ob- 
jected that  this  verdict  amounted  to  a  complete  acquittal, 
and  that  no  judgment  could  be  given  against  the  prisoner. 
Upon  this  objection  the  judgment  was  respited,  and  the 
point  submitted  to  the  consideration  of  the  Judges,  ten  of 
whom  (all  that  were  present)  held  that  the  prisoner  was 
properly  convicted ;  for  though  the  indictment  laid  the  of- 
fence to  be  done  in  the  night-time,  which  would  have  been 
necessary,  to  have  brought  the  case  within  the  stat.  22  and 
23  Car.  II.  c.  7.  yet  such  fact  was  immaterial  on  the  stat. 
9  Geo.  I.  c.  22.  which  does  away  any  such  distinction,  and 

(w)  Winter's  case,  cor.  Richards,  B.      nionof  the  Judges  delivered  by  Dal- 
Rcuding  Lent  Ass.  1 S 1 5,  aud  the  opi-      las,  J.  Abingdon  Sum.  Ass.  1 8 1 5.  MS  § 
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extends  generally  to  all  barns  of  other  persons,  whether 
having  hay  or  corn  in  them,  or  being  empty  ;  and  whether 
burnt  in  the  day  or  night-time,  („r) 

In  the  course  of  the  trial  of  an  indictment  upon  the  statute  Cotton-null 

.  witlnn  9  Geo. 

9  Geo.  III.  c.  29.  s.  2.  which  relates  to  the  burning  of  ?7iills,  ht.c<  gg.  s.  2. 

it  was  objected  that  a  cotton  mill  was  not  within  the  mean- 
ing of  the  statute  :  but  the  objection  was  overruled.  (?/). 

In  a  late  case  the  construction  of  the  statute  43  Geo.  III.  Farrington'i 

c.  58.  came  under  consideration.     The  prisoner,  Wm.  Far-  c.a9?'  .,    . 

"  *  As  to  the  iii- 

rington,  was  charged  by  the  indictment  with  setting  fire  to  tent  to  injure 
a  certain  mill  in  the  possession  of  Thomas  Dicken,  and  other  ^  the'  43 
persons  who  were  named,  with  intent  to  injure  and  defraud  Geo.  III.  c. 
them,  against  the  form  of  the  statute.  The  fact  of  the  pri- 
soner's setting  fire  to  the  mill  was  clear  from  his  own  con- 
fession. But  it  was  stated  by  the  witnesses  for  the  prosecu- 
tion, the  clerks  of  Messrs.  Dicken  and  Co.,  that  the  prisoner 
was  a  harmless  inoffensive  man,  that  there  never  had  been 
any  quarrel  or  disagreement  between  him  and  his  masters, 
or  between  him  and  any  of  the  clerks,  and  that  they  were  not 
aware  of  any  motive  which  could  have  induced  him  to  com- 
mit the  act.  The  jury  having  found  him  guilty,  sentence  was 
respited  upon  a  doubt  whether  under  the  particular  words 
of  the  statute,  43  Geo.  III.  c.  58.  (z)  an  intent  to  injure  ox- 
defraud  some  person,  or  body  corporate,  was  not  necessary 
to  be  proved;  or  at  least  some  fact,  from  which  such  intent 
could  be  inferred,  beyond  the  mere  act  of  setting  the  mill  on 
fire.  By  the  statute  9  Geo.  III.  c.  29.  (a)  (which  makes  it 
felony  without  benefit  of  clergy  wilfully  or  maliciously  to 
burn  or  set  fire  to  any  mill),  the  prosecution  for  such  offence 
is  limited  to  eighteen  months  after  the  offence  committed ; 

(.r)  Minton's  (Susanna) case,  1786,  so  stated  in  the  indictment. 
2  East.  P.  C.  c. 21.  s.  5.  p.  1021.     It  (y)  Anon.  Lancaster  special  scs- 

seemed  to  be  the  opinion  of  all  the  sion,  May   1812.     2  Stark.  Crira- 

Judgcs,  that  supposing  it  to  be  ne-  Plead.  420. 
cessary  that  there  should  be  hay  or  (z)  Ante,  1669,  1670. 

corn  in  the  barn,  it  must  have  been  (a)  Ante,  1667. 
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and  as  the  offence,  which  was  the  subject  of  the  present  in- 
dictment, was  committed  near  three  years  before  any  pro- 
secution commenced,  it  was  admitted,  that  the  indictment 
could  only  be  supported,  if  at  all,  on  the  statute  43  Geo.  III. 
c.  5S.  The  opinion  of  the  Judges  was  subsequently  deli- 
vered by  Graham,  B.  to  the  effect  that  burning  a  mill  under 
circumstances  such  as  appeared  in  this  case  must  necessarily 
have  been  done  with  intention  to  injure  ;  though  the  prin- 
cipal object  of  the  statute  in  question  Mas  to  comprize  the 
cases  of  a  person  burning  a  house,  mill,  &c.  of  which  he  was 
tenant  or  owner,  to  the  injury  of  his  landlord  or  neighbour, 
or  to  defraud  the  insurers,  (b) 

With  respect  to  the  indictment,  it  may  be  observed,  that 
it  is  clearly  necessary  in  an  indictment  for  arson  at  common 
law  to  lay  the  offence  to  have  been  done  wilfully  and  mali- 
ciously :  (c)  and  though  the  words  wilful  and  malicious  do 
not  occur  in  the  statute  9  Geo.  I.  c.  22.  yet  they  seem  to 
ha\e  been  considered  as  necessary  in  an  indictment  upon 
that  statute,  (d) 


It  is  not  necessary  to  allege  the  burning  of  a  dwelling- 
house:  the  burning  of  a  house  only  is  a  sufficient  state- 
ment. (<')  And  where  an  indictment  on  the  statute  9 
Geo.  I.  c.  22.  stated  the  burning  to  be  of  outhouses  ge- 
nerally, without  specifying  their  denomination,  it  was  holden 


Partington's  case,  cor.  Le 
Blanc,  J.  Staffordshire  Sum.  Ass. 
I  si  I,  and  the  opinion  of  the  Judges 
delivered  l>\  Graham,  B.Staffordsh. 
Lent  Ah.  1812.  Sentence  of  death 
was  accordingly  paused  upon  the 
prisoner;  hut  he  afterwards  receiv- 
ed a  pardon  on  condition  of  his  he- 
ing  imprisoned  for  a  year,  and  kept 
to  hard  labour  in  the  house  of  cor- 
rci  lion. 
(c)  2  East.  P.  C.  c.  21.  s.   11.  p. 


1033.  Ante,  1658.  InCox'scase, 
1  Leach  71  it  was  holden,  upon  an 
indictment  for  perjury  at  comrnou 
law,  that  the  words  "  falsely,  mali- 
"  ciously,  wickedly,  and  corrupt- 
"  ly,"  implied  that  the  offence  was 
committed  wilfully. 

(rf)  Minton's  case,  2  East.  P.  C.  c. 
21.  s.  5.  p.  1033.   And  see  ante,  1671. 

(<?)  3  Inst.  67.  1  Hale  567.  Sum. 
86.  1  Hawk.  P.  C.C.39.S.  1.  Ante, 
1673,  note (0. 
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good.  {/)  And  we  have  just  seen  that  it  is  sufficient  to  state 
the  burning'  of  an  out-house,  if  it  be  such  in  fact,  though,  in 
point  of  law  it  be  parcel  of  the  dwelling-house  as  bein^ 
within  the  curtilage,  (g) 

It  is  material  that  the  ownership  of  the  house  should  be 
correctly  stated  so  as  to  shew  it  to  be  the  house  of  another 
within  the  principles  mentioned  in  an  early  part  of  this 
chapter,  (h)  But  in  a  case  where  the  house  belonged  to  a 
parish,  and  the  parish  permitted  a  person  to  live  in  it  who 
was  merely  a  servant  of  the  parish,  and  it  was  wholly  un- 
known who  were  the  trustees,  or  in  whom  the  legal  estate 
was  vested,  it  appears  to  have  been  holden  by  all  the  Judges, 
that  such  house  might  have  been  laid  to  be  the  property  of 
the  overseers  or  persons  unknown.  (/)  In  an  indictment 
upon  the  43  Geo.  III.  c.  58.  s.  1.  it  is  as  we  have  seen,  by  the 
words  of  the  statute,  sufficient  to  shew  the  house,  &c.  to  be 
in  the  possession  of  the  person  setting  fire  to  it  with  the  inju- 
rious or  fraudulent  intent  mentioned  in  the  statute,  (/r) 
But  it  should  seem  that,  even  under  this  statute,  there  must 
be  a  possession  coupled  with  an  interest,  and  that  it  would 
not  be  sufficient  to  describe  the  house  as  in  the  possession  of 
a  person  whose  occupation  was  merely  permissive. 

It  has  been  observed,  that  it  requires  great  nicety  in  some 
cases  to  distinguish  the  person  who  may  be  said  to  occupy 
suojure  :  (/)  and  it  will  be  frequently  advisable  to  state  the 
ownership  or  possession  differently,  in  different  counts,  in 
order  to  obviate  any  objection  on  the  ground  of  variance. 
In  a  case  where  the  indictment  laid  the  whole  of  the  pre- 
mises consumed  by  the  fire,  as  in  the  sole  occupation  of  one 

B.  Silk,  widow,  it  appeared,  that  the  premises  burned,  con- 

(/)  Glandfield's  case,  2  East.  P.       P.  C.  c  21.  s.  11.  p.  1034. 

C.  c.  21.  s.  11.  p.  1033,  1034.  (k)  See  the  statute  ante,  1669, 
(g)  North's  case,  ante,  1672,1673.       1670. 

(ft)  Ante,  1659,  et  sequ.  (/)  2  East.  P.  C.  c.  21.  s.  1 1   p 

(0  Rick  nun's  case,  1789.  2  East        1034. 

5o 


\ff\  s  Of  Arson  and  Burning,  #c.     [boor  iv. 

sisting  of  out-houses,  were  the  property  of  the  widow,  but 
were  only  made  use  of  by  her  son,  who  lived  with  her  after 
his  lathers  death  in  the  duelling-house  adjoining  the  out- 
houses, and  took  upon  him  the  sole  management  of  the  farm, 
with  which  these  out-houses  were  used,  to  the  loss  and  pro- 
fit of  which  he  alone  stood,  though  without  any  particular 
agreement  between  him  and  his  mother,  and  he  paid  all  the 
servants,  and  purchased  all  the  stock  ;  but  the  legal  property, 
both  in  the  dwelling-house  and  farm,  was  in  the  mother,  and 
she  alone  repaired  the  dwelling-house,  and  the  out-houses  in 
question  ;  and  the  indictment  in  this  form  was  holden  to  be 
improper.  And  Heath,  J.  held,  that  as  to  the  stable,  pound, 
and  hogstyes,  which  the  son  alone  used,  the  indictment  must 
lay  them  to  be  in  his  occupation  ;  and  as  to  the  brew-house, 
(another  of  the  out-houses  burned)  the  mother  and  son  both 
occasionally  paying  for  ingredients,  the  beer  being  used 
in  the  family,  to  the  expences  of  which  the  mother  in  part 
contributed,  though  without  any  particular  agreement  as  to 
the  proportion,  that  the  same  should  be  laid  as  in  their  joint 
occupation.  The  prisoner  was  afterwards  convicted  on  a 
second  indictment,  drawn  agreeably  to  this  opinion,  and  con- 
taining two  counts  ;  the  first  laying  the  occupation  in  the 
son  alone,  the  other  laying  it  in  the  mother  and  son;  and  he 
was  executed,  (m) 

Trial.  The  trial  in  cases  of  arson  at  common  law,  and  in  most 

cases  of  burning  within  the  statutes  which  have  been  set 
forth,  must  be  had  in  the  county  where  the  offence  is  com- 
mitted. But  the  statutes  9  Geo.  T.  c.  22.  (w)  10  Geo.  II. 
c.  32.  s.  G.  (o)  12  Geo.  III.  c.  24.  s.  1.  (p)  and  33  Geo.  III. 
c.  67.  s.  7.  (q)  provide,  as  we  have  seen,  for  trials  in  other 
places.  And  it  has  been  holden  that  the  offences  against  the 
9  Geo.  I.  c.  22.  may  be  tried  in  any  county,  at  the  option  of 
a  private  prosecutor,  (r) 

(m)  C.lanrlfield's  case,  cor.  Heath,  (o)  Ante,  1666,1667. 

J.  Exeter  Spr.  Ass.   1791.    2  East.  (p)  Ante,  1667,  1668. 

P.  C.  c.  21.9.  11.  p.  1031.  (q)  Ante,   1668. 

(n)  Ante,  1663,  1666  (r)  Mortis's  case,  2  Black.  Rep. 
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In  a  case  where  the  prisoners  were  charged  with  setting  Evidence. 
fire  to  a  house,  the  proof  adduced  by  the  first  witness  of 
their  having  been  present  in  the  house  and  implicated  in  the 
fact  was  that  a  bed  and  blankets,  which  had  been  taken  out 
of  the  house  at  the  time  it  was  fired,  and  concealed  by  them 
from  that  time,  were  afterwards  found  in  their  possession ; 
and  Buller,  J.  doubted  at  first  whether  such  evidence  of 
another  felony  could  be  admitted  in  support  of  this  charge. 
But  as  it  seemed  to  be  all  one  act,  although  the  prisoners 
came  twice  to  the  house  fired,  which  was  adjoining  to  their 
own,  he  admitted  this  amongst  other  evidence,  (s) 


It  was  ruled  upon  an  indictment  for  arson,  that  the  books  p»0];cv  c 
of  an  insurance  company  are  not  evidence  of  an  insurance,  surance. 
unless  notice  has  been  given  to  produce  the  policy,  (t)  In 
a  recent  case  of  an  indictment  for  feloniously  setting  fire 
to  a  house  with  intent  to  defraud  an  insurance  company,  a 
policy  of  insurance  was  given  in  evidence  on  the  part  of  the 
prosecution,  by  which  the  prisoner's  goods,  in  a  house  de- 
scribed in  the  policy,  were  insured  against  fire,  and  upon 
which  a  memorandum  was  indorsed  statins  that  the  goods 
insured  had  been  removed  from  the  house  described  in  the 
policy  to  another  house  mentioned  in  the  memorandum. 
In  this  house  so  mentioned  in  the  memorandum  the  pri- 
soner was  charged  with  having  committed  the  felony.  The 
policy  was  properly  stamped,  but  the  memorandum  had  no 
stamp  :  and  upon  this  circumstance,  an  objection  was  taken 

733.     It  may  be  here  mentioned,  dictments  were  found  by  the  grand 

(though  the  point  is  not  confined  jury,  Eyre,  C.  B.  expressed  a  strong 

to  the  offence  of  arson,)  that  where  disapprobation  of  the  practice  of 

au  indictment  was  preferred  against  preferring  different  indictments  at 

a  prisoner  for  arson   at  common  the  same  time,  on  the  same  case,  for 

law,  and  burning  under  the  sta-  the  felony  and  the  misdemeanor, 
tute  9  Geo.  I.  c.  22.  and  another  (s)  Rickman's    case,     1789.      2 

indictment  was  preferred   against  East.  P.   C.  c.  21.  s.   11.  p.   1035. 

her  at  the  same  time,  for  a  misde-  ante,  1661,  note  (t). 
meanor,  in  setting  fire  to  her  own  (0  Rex  v.  Doran,  cor.  Kcnyon. 

house  with  intent  to  burn  houses  C.  J.  I  Esp.  127. 
contiguous  thereto,  and  both  in- 

5  o2 


in- 


1680  Of  Arson  and  Burning,  8gc.      [book  iv. 

on  behalf  of  the  prisoner,  that  it  was  essentially  neccessary 
to  shew, in  support  of  the  charge,  that  there  subsisted  a  legal 
effective  contract;  and  that,  by  the  express  provisions  of  the 
stamp  acts,  the  memorandum  in  question,  not  being  stamped, 
could  not  be  given  in  evidence,  or  be  good  or  available  in 
any  manner  whatever.  The  point  being  reserved  for  the 
consideration  of  the  twelve  Judges  was  argued  before  them; 
and  the  prisoner  was  afterwards  discharged. (u) 

Punishment.  It  is  observed,  that  whatever  doubt  may  formerly  have 
been  entertained  whether  the  statutes  23  Hcn.VIII.  c.  1.  s.  3. 
and  25  Hen.  VIII.  c.  3.  s.  2.  ousting  clergy  from  the  prin- 
cipals in  arson,  which  had  been  repealed  by  1  Edw.  VI.  c. 
J  2.  s.  10.  were  revived  in  toto  by  the  statute  5  and  6  Edw. 
VI.  c.  10.  or  whether  the  principals  in  arson  were  virtually 
excluded  by  the  statute  4  and  5  Ph.  andM.,  which  excluded 
the  accessory  before,  it  is  unnecessary  to  consider  those  points, 
because  clergy  is  now  expressly  denied  to  the  principal  in  all 
cases  within  the  statute  9  Geo.  I.  c.  22.  (x)  And  we  have 
seen  that,  in  most  instances,  the  other  statutes  which  have  been 
cited  make  the  offences  therein  mentioned  capital  felonies; 
particularly  the  43  Geo.  III.  c.  58.  which  enacts  that  the 
offenders  therein  mentioned,  their  counsellors,  aiders,  &c. 
shall  be  felons  without  benefit  of  clergy. 

Accessories  before  the  fact  are,  therefore,  in  some  cases 
excluded  from  clergy  by  statutes.  But  accessories  after 
the  fact  stand  upon  the  same  footing  as  in  other  felonies; 
and  are  not  deprived  of  clergy  by  any  statute,^)  ex- 
cept in  the  case  of  concealing,  aiding,  &c.  an  offender,  who 
has  not  surrendered  after  an  order  of  the  king  in  council  un- 
der the  statute  9  Geo.  I.  c.  22.  (z) 

Mrvub  fi"  In  conclusion  of  this  chapter,  it  may  be  mentioned,  that 


•ervanUfiriog 


(«)  Gillsoo's  case,  1807,  2Leach  1032. 

1007.     1  Tauut.95.  Phil.  onEvid.  (y)  Id.  Ibid. 

43Tl  (s)  Ante,  1666. 
(*)  2  East.  P.  C.  c.  21.  s.  9.  p. 
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by  the  statutes  6  Ann.  c.  31.  s.  3.  and  14  Geo.  III.  c.  78.  any  house  or 

s.  84.  if  any  menial  or  other  servant,  through  negligence  or  through  nee- 

carelessness,  shall  fire,  or  cause  to  be  fired,  any  dwelling-  1'geuce. 

house,  or  out-house,  and  be  convicted  thereof,  by  oath  of  one 

witness  before  two  justices,  he  shall  forfeit  £100.  to  the 

churchwardens,  to  be  distributed  amongst  the  sufferers  by 

such  fire  ;  and  if  he  shall  not  pay  the  same  immediately,  on 

demand  of  the  churchwardens,  he  shall  be  committed  by  the 

justices   to    some   work-house,   or  common  gaol,  or  house 

of  correction,  for  eighteen  months,  there  to  be  kept  to  hard 

labour. 
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CHAPTER  THE  THIRTY-SEVENTH. 


Of  Maiming  and  Killing  Cattle. 


IT  has  been  holden  that  no  indictment  lies  at  common  law 

ment  lies  at 

common  law  for  unlawfully  with  force  and  arms  maiming  a  horse.  In  a 
vi'et*armti  ^  case  wnere  *ne  indictment  charged  that  the  prisoner,  on,  &c. 
maiming  a  with  force  and  arms  at,  &c.  "  one  black  gelding  of  the  value 
"  of  30/.  of  the  goods  and  chattels  of  one  William  Collyer, 
"  then  and  there  being,  then  and  there  unlawfully  did  maim, 
6i  to  the  great  damage  of  Collyer,  and  against  the  peace,  &c." 
upon  reference  to  the  Judges  after  conviction,  they  all  held 
that  no  indictable  offence  was  stated  in  the  indictment ;  that 
if  the  case  were  not  within  the  black  act,  9  Geo.  I.  c.  22. 
the  fact  itself  was  only  a  trespass;  and  that  the  words  vi  et 
armis  did  not  imply  force  sufficient  to  support  an  indict- 
ment, (a) 


37  H.  VIII.  By  the  37  II.  VIII.  c.6.  s.  4.  it  was  enacted,  "  that  if  any 

tin°- out  the       '  person  or  persons  maliciously,   unlawfully,  and  willingly 

Jon- nc  of  any  "  cut  out,  or  cause  to  be  cut  out,  the  tongue  or  tongues  of 
tame  beast  °  ° 

punishable  by       an5  tame  beast  or  beasts  of  any  other  person  or  persons, 

forfeiture  and  "the  said  beast  then  being  in  life;"  every  such  offender 
should  not  only  forfeit  to  the  party  grieved  treble  damages 
for  such  offence,  to  be  recovered  by  action  of  trespass,  but 
should  forfeit  to  the  king  for  every  such  offence  10/.,  in 
name  of  fine.  It  is  observed  that  the  preamble  of  this  sta- 
tute seems  to  point  at  such  acts  done  out  of  malice  to  the 
owner.  (/>) 

(a)  Ranger's  case,  1798,  2  East.  (b)  Ante,  1663. 

C.C.  22.  S.  16.  p.  1074. 
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The  next  statute  in  order  of  time  is  the  22  and  23  Car.  II.  *****& 
c.  7.  which  reciting  that  whereas  divers  evil-disposed  persons,  liciouslj  kill- 
intending  the  ruin  and  impoverishment  of  their  fellow-subjects,  {JJ£  "igh*.m 

have  devised,  and  of  late  secretly  in  the  night-time,  and  at  time  made 

.     ,-ii  j.  i  c        felony. 

other  times  when  they  think  Iheir  deeds  are  not  known,  fre- 
quently practised  in  several  parts  of  this  kingdom  unlawful 
and  wicked  courses  in  burning  of  ricks,  &c.  and  cutting, 
inarming,  wounding,  and  killing  of  horses,  sheep,  beasts,  and 
other  cattle,  tyc. ;  for  prevention  thereof,  enacts,  "  that  where 
"  any  person  or  persons  shall,  in  the  night-time,  maliciously, 
"  unlawfully,  and  willingly  kill  or  destroy  any  horses,  sheep, 
li  or  other  cattle  of  any  person  or  persons  whatsoever ;"  every 
such  offence  shall  be  adjudged  felony,  and  the  offenders  and 
every  of  them  shall  suffer  as  in  case  of  felony.     The  statute 
then  makes  the  provisions,  which  have  been  before  noticed,(c) 
respecting  persons   convicted  making  their  election  to  be 
transported,  and  persons  so  transported  and   returning  be- 
fore the  expiration  of  the  term.     And  the  fifth  section  en- 
acts, "  that  if  any  person  or  persons  shall,  in  the  night-time, 
"  maliciously,   unlawfully,  and  willingly  maim,   wound,  or 
"  otherwise  hurt  any  horses,  sheep,  or  other  cattle,  whereby 
"  the  same  shall  not  be  killed,  or  utterly  destroyed;  then  every 
"  such  offender  shall  forfeit  to  the  party  grieved  treble  the 
"  damage  which  he  shall  thereby  sustain,  to  be  recovered  by 
"  action  of  trespass  upon  the  case."     By  the  seventh  section 
of  the  statute  offences  are  to  be  proceeded  against  within  six 
months.. 

But  the  principal  statute  on  this  subject,  at  the  present  9  Geo.  I.e.  22. 
time,  is  the  9  Geo.  I.  c.  22.  s.  1.  by  which  "  if  any  person  or  Maiming!"*)? 

"  persons  (whether  armed  or  disguised,  or  not,)  shall  unlaw-  wounding  any 

,     ,  ...  •  i  »i  cattle,  made 

"  fully  and  maliciously  kill,   maim,  or  wound  any  cattle;  or  fe|0ny  without 

**  shall  forcibly  rescue  any  person,  being  lawfully  in  custody  clergy. 

"  of  any  officer  or  other  person  for  any  the  offences  before- 

"  mentioned;  or  if  any  person  or  persons  shall,  by  gift  or 

"  promise  of  money,  or  other  reward,  procure  any  of  his 

(c)  Ante,  1661. 
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majesty's  subjects  to  join  him  or  them  in  any  such  unlaw- 
ful act;  ever)  person  so  offending,  being  lawfully  con- 
•  I  ui,  .1  thereof,  shall  bo  adjudged  guilty  of  felony  without 
•  I),  n,  lit  of  clergv."  The  further  provisions  of  this  statute, 
as  to  offenders  being  ousted  of  clergy  for  not  surrendering 
themselves  pursuant  to  an  order  of  the  king  in  council,  and 
n-  to  persons  concealing,  aiding,  &c.  such  offenders  after  the 
time  appointed  for  such  surrender,  have  been  mentioned  in 
a  preceding  Chapter:  (d)  as  also  the  provision  (s.  14.)  of  the 
act,  by  which  the  trial  of  offences  against  it  may  be  had  in 
any  county  in  ting/and.  (e) 

Construction         The  statute  9  Geo.  I.e.  22.  is  considered  as  extending, 
ofihestatutej.       d       (         ,    ;  ,   .         ,       ff  described  in  the  22  and  23 

1  he  statute  &      ^' 

9 Geo. I.e. 22.   Car.  II.  c.  7.     In  a  case  where  the  prisoner  had  been  con- 
as  extending     victed  on   an   indictment  framed  on   the  9  Geo.  I.e.  22.  for 

the  offence*  in   killing  a  mare  and  a  colt,  it  was  moved  in  arrest  of judg- 

the  2'2   &  23  . 

(  ar.  II.  c.  7*      tnent  ;  first,  that  the  mare  and  colt  were  not  averred  in  the 

and  therefore   indictment  to  be  cattle  within  the  meaning  of  the  act;  and, 

horses,  mnres,  ° 

and  colts,  are    secondly,   that  the   word  cattle  did  not  necessarily  include 

the  "word  '"      horses,  mares,  and  colts.     In  support  of  these  objections,  se- 
M  cattle."  veral  statutes  were  cited,  in  which  different  sorts  of  animals 

were  particularly  specified,  (f)  and  several  others  in  which 
"horses"  and  "  horses  and  mares"  seemed  to  be  contra- 
distinguished from  and  not  included  in  the  word  "  cattle. "(g) 
But  the  Judges  agreed  unanimously  that  as  the  statute  22 
and  23  Car.  II.  c.  7.  had  made  the  offence  of  killing  horses 
by  night  a  single  felony,  this  statute  of  9  Geo.  I.  c.  22.  was 
only  to  be  considered  as  an  extension  of  that  act;  and 
some  precedents  of  capital  convictions  were  cited  upon  this 
branch  of  the  statute,  though  none  of  executions.  It  was, 
therefore,  agreed  that  judgment  of  death  should  be  given 

(d)  Ante,  1665,  1666.  c.  6.     15  Geo.  II.  c  34.     But  see 

(bid.  the  observation  in  2  East.  P.C.  c. 

/      3  &    1  Kd.  VI.  C.  19.     5&6  22.  s   18.  p.  1075.  that  the  argu- 

l  .1    I  I.  «  .  i  |.  and  31  Geo.  II.  c.  40.  nient  from  the  statutes  14  and  15 

for  regulating  the  sale  of  cattle.  Geo.  II  will  lose  much  of  its  force 

iAr^   12  Car.   II.    c.  4.  (book    of  from  adverting  to  the  preamble  of 

rates   22  Car  II.  c.  13.    14  Geo.  II.  the  first  of  those  statutes. 
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against  the  prisoner  at  the  next  assizes,  (h)  This  point  has 
received  a  similar  determination  in  subsequent  cases,  (i) 
And  it  is  observed  that  it  is  plain  that  the  legislature  must 
have  intended  to  include  horses  in  the  word  "  cattle,'"  when 
in  the  statute  of  Car.  II.  they  speak  of  "  horses,  sheep,  or 
other  cattle  ,•"  and  by  the  statute  of  George  the  First  they  ex- 
clude from  clergy  such  as  kill,  &c,  any  cattle:  which  latter 
statute  was  evidently  intended  to  enlarge,  and  not  to  restrain, 
the  description  of  the  felony,  (k) 

The  statute  9  Geo.  I.  c.  22.  extends  to  such  as  maim  or  The  9  Geo.  I. 
wound  any  cattle  though  not  destroyed,  which,  by  the  22  and  toth^mS- 

23  Car.  II.  c.  7.  was  left  a  misdemeanor  at  most,  punishable  ingorwouud- 
ii  .-  iii  »      i    •      i         ing  of  cattle, 

only    by   action    to  recover  treble  damages.      And   it   has  though  not 

been  holden  that  under  the  statute  9  Geo.  I.  c.22.  the  maim-  mo«-tal;andto 

a  wounding, 
ing  or  wounding  need  not  be  mortal;  and  that  the  wound-  though  no 

ing  need  not  even  be  such  as  to  cause  a  permanent  injury.  Perma'lent  m" 
Thus,  upon  an  indictment  which  charged  the  prisoner,  in  one  flicted. 
count,  with  maiming,  and  in  another  with  wounding  a  geld- 
ing ;  and,    upon  proof  that  he  had  maliciously,  and  with  an 
intent  to  injure  the  prosecutor,  driven  a  nail  into  the  frog  of 
the  horse's  foot,  whereby  the  horse  was  rendered  useless  to 
the  owner,  and  continued  so  at  the  time  of  the  trial,  but 
was  stated  to  be  likely  to  do  well,  and  to  be  perfectly  sound 
again  in  a  short  time,  judgment  was  respited,  after  convic- 
tion, upon  a  doubt  whether,  as  the  horse  was  likely  to  re- 
cover, and  as  the  wound  was  not  a  permanent  injury,  the 
offence  was  within  the  statute :   but  the  Judges  held  the  con- 
viction  right;   and  considered  the  word  "  wound"  in   the 
statute  9  Geo.  I.  to  be  used  as  contradistinguished  from  a 
a  permanent  injury,  such  as  maiming.  (/) 

(h)  Paty's  case,  Abingdon  Sum.  (?)  Mott's  case,  O.  B.    1783.     1 

Ass.  1770.     2  Black.  Rep.  721.     1  Leach  73,  note,  (a).     Moyle  s  case, 

Leach  72.    2  East.  P.C.  c.  22.  s.  18.  cor.  Buller,  J.,  Bodmin  Sum.  Ass. 

p.  1074.     At  the  next  assizes  the  1791.  2Easl.P.C.  c.22.s.lS.p.l076. 

prisoner  was  reprieved  for  trans-  (k)  2  East.  P.  C.  c.  22.  s.  18.   p. 

portation;    and    afterwards   (upon  1076. 

a  strong  application  from  the  coun-  (I)  Haywood's  case,  1801.  2  East 

try)  he  received  a  free  pardon.  P.  C.  c.  22.  s.  20.  p.  1076. 
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im  with- 
in •»  Geo.  I. 
there 

in ti s t  be  no- 
fiee  ag  "llst 

tin-  ouitt  r  (>l 
the  cattle. 

|'.'  II.  i'v    I 

Malice 

.i_.un>.i  the 
animal  qoI 
sufficient 


It  is  settled  by  many  decisions  that  in  order  to  bring  a 
u  iilun  thie  statute  of  9  Geo.  I.  c.22.  there  must  be  ma- 
lice directed  against  the  owner  of  the  cattle,  and  not  merely 
against  the  animal  itself. 

In  one  of  these  cases  where  the  prisoner  was  indicted  for 
maiming  and  wounding  a  cow,  it  appeared  in  evidence,  that 
he  had  attempted  to  commit  beastiality  with  the  cow,  and, 
because  she  would  not  stand  quiet,  had  in  a  passionate  man- 
ner run  a  sharp-pointed  stick  quite  through  her  body  ;  upon 
which  the  learned  Judge  before  whom  the  prisoner  was 
tried  directed  an  acquittal,  considering  it  to  be  necessary  to 
shew  that  the  maiming  of  the  animal  was  done  from  some 
malicious  motive  towards  the  owner  of  it,  and  not  merely 
from  an  angry  and  passionate  disposition  towards  the 
beast  itself,  without  any  intention  of  thereby  injuring  the 
owner,  (m) 


shepherd's 
case.     Maim- 

i  ommit- 
ted  by  a  ser- 
vant, from  a 
dislike  to  the 

{>articular 
torse,  liolden 
not  to  be  suf- 
ticient. 


In  a  case  which  occurred  about  the  same  time,  the  pri- 
soner was  indicted  for  maiming  a  gelding,  and  the  follow- 
ing facts  appeared  in  evidence.    The  prisoner,  who  was  ser- 
vant to  the  prosecutor,  had  solicited  him  earnestly  to  let 
him   have  another  horse  called  Boxer,  instead  of  the  one 
which  was  afterwards  maimed ;  and  which,  at  the  time  the 
mischief  was  done,  was  employed  under  the  direction  of  the 
prisoner  in  carrying  dung  in  the  team.     The  prosecutor  re- 
fused his  request.     Afterwards  the  prisoner  was  seen  hold- 
ing the  horse  in  question   by  the  tongue  with  one  hand, 
while  he  beat  him  violently  over  the  head  with  the  butt  end 
of  a  whip   which   he  held  in  the  other  ;  and,  subsequently, 
the  horse   was  found  lying  in  a   meadow  with   its  tongue 
hanging  quite  out  of  its  mouth  ;  one  part  of  it,  which  was 


(m)  Pearce's  case,  cor.  Heath, 
J.,  Gloucester  Sum.  Ass.,  17s<>. 
i  Leach  527.  g  Bast  P.C.  c.  22.  s. 
16.  p.  1072.  The  prisoner  was  then 
tried  upon  another  indictment  for 
the  misdemeanor,    convicted,  and 


sentenced  to  two  years1  imprison- 
ment. The  same  point  was  ruled 
also  by  Heath,  J.,  in  Kean's  case, 
0.  B.,  17S9.  1  Leach  527,  note 
(a). 
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quite  dead,  being  nearly  severed  from  the  other.  But  there 
was  no  other  evidence  that  the  prisoner  had  any  malice 
against  his  master,  except  only  that,  on  being  remonstrated 
with  on  the  barbarity  of  his  conduct,  he  had  declared,  in  the 
heat  of  his  passion,  that  he  would  do  the  other  horse  an  in- 
jury if  his  master  did  not  let  him  have  Boxer  to  go  in  the 
team.  The  immediate  cause  of  his  resentment  against  the 
animal  did  not  appear.  The  case  was  left  to  the  jury  to 
consider  whether  the  prisoner's  conduct  had  been  actuated 
by  any  motives  of  personal  revenge  against  his  master,  or 
had  proceeded  from  some  sudden  passion  against  the  animal 
itself;  and  they  were  directed  that,  unless  they  were  of 
opinion  that  it  was  done  from  some  malicious  motive  against 
the  owner,  the  prisoner  did  not  come  within  the  meaning  of 
the  statute,  however  brutal  his  conduct.  The  prisoner  was 
thereupon  acquitted.  («) 

Another  case  also  is  mentioned,  where  it  appeared  that  Cutting  the 
the  prisoner  had  cut  the  tendons  of  the  hinder  legs  of  several  sheeJTthat 
sheep,  that  had  from   time  to  time  broken  over  into  his  in-  had  trespass- 
closure  ;    and  the  case  was   holden  not  to  be  within  the 
statute. (o) 

A  very  slight  addition  to  the  circumstances  of  the  last-  But  it  appears 
mentioned  case  would,  it  should  seem,  entitle  it  to  a  differ-  J£L2V  to™*" 

ent  consideration  :  though  it  is  observed  that,  in  all  these  prove  a  pre- 

,  ,  .  ,  •  ,i       vious  existing 

cases,  there  was  reasonable  evidence  appearing   upon  the  maUceag!i\ast 

face  of  the  transaction  itself,  to  impute  the  motive  of  the  the  owner. 
fact  to  resentment  against  the  particular  animals,  and  not  to 
any  personal  malice  against  the  owner,  (p)     It  appears,  in- 
deed, to  have  been  agreed  by  the  Judges  that,  in  cases  of 
this  kind,  it  is  not  necessary  to  prove  a  previous  existing 


(»)  Shepherd's  case,    cor.    Ho-  cided  by  Heath,  J.     2  East.  P.  C. 

thain,  B.,    and  Heath,  J.,  0.  B.,  c.  22.  s.  16.  p.  1073. 

1790.     1  Leach  539.     2  East.  P.  C.  (/>)  2  East.  P.  C.  c.  2-2.  s.  16.  p. 

c.  22.  s.  16.  p.  1073.  1074. 


(o)  Aaoa.  said  to  have  been  de- 
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malice  against  the  owner  :  (q)  and  it  is  well  observed  that, 
upon  t!it>  tact  being  proved  to  have  been  done  wilfully, 
which  can  only  proceed  from  a  brutal  or  malignant  mind,  it 
ms  to  be  a  question  solely  for  the  consideration  of  the 
jury,  to  attribute  the  real  motive  to  it,  a  clue  to  which  will 
most  probably  be  furnished  by  the  transaction  itself,  (r)  In 
a  casr>  where  it  appeared  that  the  prisoner,  in  the  night, 
broke  into  a  stable  where  there  was  a  gelding,  which  was  to 
have  run  a  race  for  forty  guineas,  and  cut  the  sinews  of  the 
fore-leg  of  the  gelding  in  order  to  prevent  its  running,  in 
consequence  of  which  it  died;  the  prisoner,  after  an  ac- 
quittal for  the  offence  laid  as  a  burglary,  was  again  indicted 
for  killing  the  horse,  and  capitally  convicted,  (.v)  And  in  a 
more  recent  case,  where  the  indictment  charged  the  prisoner 
in  several  counts  with  killing  a  mare  by  poison,  and  the  evi- 
dence was  that  he  committed  the  fact  in  order  to  prevent  her 
from  running  a  race,  having  betted  against  her;  it  was 
holden  that  this  intent  was  sufficient  to  bring  the  case  with- 
in the  statute,  and  he  was  accordingly  convicted.  (/) 

Aiders  and  It  has  been  holden,  that  an  aider  and  abettor  at  the  fact, 

Jug£jr9of  in  an  offence  within  the  statute  9  Geo.  I.  c.  22.  is  ousted  of 
clergy,  by  his  clergy.  In  the  case  in  which  the  point  was  discussed, 
the  following  circumstances  appeared  in  evidence.  The  two 
prisoners,  Midwinter  and  Sims,  having  conceived  a  pre- 
judice against  the  prosecutor,  on  account  of  a  prosecution 
which  he  was  then  carrying  on  against  them  for  stealing 
rabbits,  agreed  to  take  their  revenge  on  him,  and  to  kill  one 
of  his  breeding  mares  the  same  night ;  and  they  executed 
their  plan  in  the  following  manner  :  Midwinter,  with  the 

(g)  Ranger's  case,  1798.  2  East.  (r)  2  East.  P.  C.  c.  22.  s.  16.  p. 

1'   C.  C.  22.  s.  16.  p.  1074.    1  Leach  1074. 

.  note  (a).     The  point  was  not  (*)  Dobbs's  case,  1770.     2  East. 

directly   in  judgment;  but  it  does  P.  C.  c.  15.  s.  25.   p.  513.      Ante, 

not  ;q>(iear  l<>  have  been  decided  in  943. 

an]  case  thai  it  is  necessary  to  give  (<)  Dawson's  case,  3  Chit.  CI. 

express  evidence  of  previous  ma-  1087,  note  (a). 
•  i list  the  owner. 
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assistance  of  Sims,  caught  the  mare,  buckled  his  own  girdle 
about  her  neck,  and  fastened  a  girdle  of  Sims's  to  his  own  ; 
and  then  Sims,  having  taken  hold  of  the  girdle  fixed  in  this 
manner  to  the  mare's  neck,  held  it  fast,  in  order  to  prevent 
her  from  getting  away,  while  Midwinter,  with  a  large  sharp 
hook,  gave  her  a  deep  wound  in  the  belly,  of  which  she  died 
the  same  night.  Upon  these  facts  the  Judges  decided,  con- 
trary to  the  opinion  of  Foster,  J.,  that  Sims  was  ousted  of 
his  clergy,  (u) 

(u)  Midwinter   and  Sims,  (case      c.  22.  s.  19.  p.  1076.     And  see  the 
of,)    1779.      Fost.    Append.    41">.       point  discussed  ante,  p.  37. 
1  Leach  66,  note  («).    2  East.  P.  C. 
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CHAPTER  THE  THIRTY-EIGHTH. 


Of  injuring  and  destroying  Timber  and  other  Trees,  Woods  t 
Underwood,  Roots,  Shrubs,  6?c. 


I  respasseS 
and   misde- 
meanors by 
ancient  sta- 
tutes. 


OFFENCES  of  the  kind  mentioned  in  the  title  to  this 
chapter  were  treated  only  as  trespasses  and  misdemeanors 
by  several  ancient  statutes  :  (a)  one  of  which,  the  37  Hen. 
VIII.  c.  6.  made  the  malicious  or  unlawful  harking  any 
fruit-trees  punishable  by  a  forfeiture  of  treble  damages  to 
the  party  grieved,  to  be  recovered  by  action  of  trespass,  and 
also  by  a  forfeiture  to  the  king  of  10/.  in  the  name  of  a 
fine. 


]   Ceo.  1. 
•tat  2.  c.48. 
s.    1.     If  any 
person  shall 
maliciously 
break  down, 
destroy,  spoil, 
<\i .  anj  tree 

or  trees,    the 

juris  injured 
shall  recover 
damages  ;  and 
the  offenders 
maj    be  con- 
Ticted  oi  such 
trespasses  and 
i>i]i  i  ■ 


The  statute  1  Geo.  I.  stat.  2.  c.  48.  s.  1.  provides  that 
if  any  person  shall  maliciously  break  down,  cut  up,  pluck 
up,  throw  down,  bark,  or  otherwise  destroy,  deface,  or  spoil 
any  timber  tree  or  trees,  fruit-tree  or  trees,  or  any  other 
tree  or  trees,  the  party  injured  shall  recover  damages  against 
the  inhabitants  of  the  parish,  vill,  &c.  or  place  where 
such  tree,  &c.  shall  be  so  maliciously  broken  down,  &c.  in 
the  same  manner  and  form  as  damages  are  to  be  yielded  for 
hedges  and  dikes  overthrown  by  persons  in  the  night,  by  the 
stat.  13  Ed.  I.  st.  1.  c.  4G. ;  and  it  provides,  (by  s.  2.)  for 
the  conviction  and  punishment  of  the  offenders  for  the  tres- 
passes and  offences  aforesaid,  by  two  or  more  justices  of  the 
peace,  in  or  out  of  sessions.     The  fourth  section  relates  to 


S3  Men  VIII.  c.  17.  37  Hen. 
nil.  e.  6.  *3  Eli/,  c  7.  15  Car. 
II.  j    8      22  and  23  Car.  II.  c.  7. 


See  the   43  Eliz.  c.  7.  ante,  1110, 

1111.     And  see  5  Burn.  Just.  TiL 

Wood. 
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the  malicious  burning  of  woods  and  coppices ;  and,  as  we 
have  seen,  {b)  makes  such  offence  a  felony. 

The  statute  6  Geo.  I.  c.    16.,  which   is  entitled,  "An  6Geo.I.  c.  is. 
act  to  explain  and  amend  the  1  Geo.  I.  slat.  2.  c.  48."  re- 
cites, amongst  other  things,   that  some  doubts  had  arisen 
whether  the  offences  committed  in  the  day  time,  mentioned 
in   that  act,  were  punishable  by  the  said  act ;  and  recites 
also,  that  there   was   no  provision    made  in   the    said   act 
for  punishing  the  offences  committed  by  persons  who  should 
break  open,  throw  down   or  destroy  the  hedges,  gates,  &c. 
or  other  inclosures  of  woods,  coppices,  &c.  ;  and  then  enacts, 
(by  s.  1.)  "  That  if  any  person  or  persons  whatsoever  shall,  S.  I.  givesfur- 
"  either  by  day  or  by  night,  cut,  take,  destroy,  break,  throw  f0r  theowners 
"down,  bark,  pluck   up,  burn,  deface,  spoil  or  carry  away  of  trees,  &c. 
"  any  wood,  springs  or  springs  of  wood,  trees,  poles,  wood,  spoiled,  &'c 
"tops  of  trees,   underwoods,  or  coppice-woods,  thorns  or  against  the 
"  quicksets,  without  the  consent  of  the  owner  or  owners  of 
"  such  woods,  wood   grounds,    parks,   chases   or  coppices, 
"  plantations,  timber-trees,  fruit-trees,  or  other  trees,  thorns, 
"  or  quicksets,  or  of  the  person  chiefly  intrusted  with  the 
"  care  and  custody  thereof;  or  shall  break  open,  throw  down, 
"  level  or  destroy  any  hedges,  gates,  posts,  stiles,  railing, 
"  walls,  fences,  dikes,  ditches,  banks,  or  other  inclosures  of 
"  such   woods,  wood  grounds,   parks,   chases   or   coppices, 
"  plantations,  timber-trees,  fruit-trees  or  other  trees,  thorns 
"  or  quicksets ;"  the  parties  damaged  shall  recover  recom- 
pence  against  the  parish,  &c.  in  the  same  manner  and  form 
as  for  dikes  and  hedges,  overthrown  by  persons  in  the  night, 
or  at  another  season   when  they  suppose  not  to  be  espied  by 
the  stalute  l.'JEdw.  I.  stat.  1.   c.  46.  unless  the  offender  be 
convicted   within   six   months.      The   second  section  then 
enacts,  "  That  if  any  person  or  persons  at  any  time  or  times  S.  2.  makes 
"  in  a  riotous,  open,  tumultuous,  or  in  a  secret  and  clandes-  tneo«encesof 

"  tine  manner,  forcibly  or  wrongfully  and  maliciously,  and  woods',  under- 
woods, tree*, 

(Z>)  Ante,  Chap,  on  Arson  and      of  the  statute  is  stated  at  large. 
Burning,  p.  1665,  where  this  clause 
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iiibjecl  without  the  consent  of  the  proprietor,  wood- reeve,  wood- 

dktioVof"      "keeper,  or  person   chiefly  intrusted   with  the  care,  over- 
juaticei  .f        a  sj^r|lt  anj  custody  of  such   woods,  wood  grounds,  parks, 
Me  u    "  chases,  coppices  or  plantations,  shall  cut  down,  destroy, 
I-  r  i  (it  o.i.  ;.  break,  bark,  throw  down,  burn,  take,  deface,  spoil  or  carry 
"  away  any  wood  or  springs  of  wood,  underwood  or  coppice- 
"  wood,  or  shall  in  such  a  riotous,  forcible,  tumultuous, 
"  secret  or  clandestine   manner    as   aforesaid,    maliciously 
"  break  open,  throw   down,  level  or  destroy  any  hedges, 
"  gates,  posts,  stiles,  rails,   fences,   ditches,  banks  or  inclo- 
"  sures  of  such  woods,  wood  grounds,  coppices,  plantations, 
"  timber-trees,  fruit-trees,  or  other  trees,  thorns  or  quick- 
"  sets,  that  then   it  shall  and  may  be  lawful  to  and  for  any 
"  two  or  more  justices  of  the  peace  of  the  county,  riding, 
"  division,  city,  town,  borough  or  corporation  wherein  any 
"  such   offence  or  offences  shall  be  committed,  or  for  the 
"justices  in  open  sessions,  upon  complaint  to  them  made  by 
"  any  inhabitant  of  the  aforesaid   parish,   hamlet,  vill   or 
u  place,  or  of  the  owner  of  such  tree  or  trees,  woods,  wood 
"  grounds,  parks,  chases,  coppices  or  plantations,  or  of  anj 
"  other,  to  cause  such  offender  or  offenders  to  be  appre- 
"  hended  for  the  trespasses  and  offences  aforesaid,  or  any 
"  of  them,  and  to  hear  and  finally  determine  and  adjudge 
"  all  and  every  the  offence  and  offences  aforesaid  :  and  if 
"  such  justices  shall  convict  any  person  or  persons  of  all  or 
"  any  the  trespasses  and  offences  aforesaid,  then  such  jus- 
"  tices,  immediately   after   such   conviction,  shall   and   are 
"  hereby  required  to  inflict  all  and  every  the  same  penalties 
"  and    punishments  in  the  said  act  of  the  first  year  of  his 
majesty's    reign   hereinbefore    mentioned,    as    fully    and 
largely,  and   in   the  same  manner,  for  all  and  every  the 
"  crimes  and  offences  hereinbefore  expressed,  although  not 
'  contained  in  the  said  act,  as  if  the  same  were  here  again 
repeated  and  re-enacted." 


a. 


U 


•Geo. I.e. 22.  The  statute  9  Geo.  I.  c.  22.  s.  1.  (Black  Act,)  enacts, 
licionily  d™  That  if  any  person  or  persons  shall  unlawfully  and  mali- 
itroiu^  trees  "  ciously  cut  down  or  otherwise  destroy  any  trees  planted  in 
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"  any  avenue,  or  growing  in  any  garden,  orchard  or  plant-  planted incer- 
"  ation,  for  ornament,  shelter,  or  profit ;  or  shall  forcibly   ornament 

"  rescue  any  person  beino-  lawfully  in  custody  of  any  officer  sh"|fei\  or 

«.  .     «  •   '  profit,  made 

"  or  other  person  for  any  the  offences  before-mentioned  ;  or  felony  with- 

"  if  any  person  or  persons  shall  by  gift  or  promise  of  money   out  cIer»y« 

"  or  other  reward   procure  any  of  his  majesty's  subjects  to 

"join  him  or  them  in  any  such  unlawful  act;  every  person 

"  so  offending,  being  thereof  lawfully  convicted,   shall  be 

"  adjudged  guilty  of  felony,  without  benefit  of  clergy/'  We 

have  already  seen  that,  by  s.  14.  of  this  act,  offences  against 

it  may  be  tried  in  any  county  in  England,  (c) 

The  29  Geo.  II.  c.  36.  entitled,  "An   act  for  inclosing,  29  Geo.  II, 

"  by  the  mutual  consent  of  the  lords  and  tenants,  part  of  any  c"36" 

"  common,  for  the  purpose  of  planting  and  preserving  trees 

"  fit  for  timber  or  underwood,  and  for  more  effectually  pre- 

"  venting  the   unlawful  destruction  of  trees,"  enacts,  (by 

s.  6.)  that  if  any  person,  after  the  time  thereby  limited  for  S.  6.  gives 

appealing  against  the  agreement  thereinmentioned  for  the     ^™a°f!i 

inclosure  of  any  wastes,  woods,  or  pastures,  "  shall  either  parish  for  the 

"  by  day  or  night  unlawfully  cut,  take,  destroy,  break,  throw  spoiling  &c. 

"  down,   bark,  pluck  up,  burn,  deface,  spoil  or  carry  away,  of  trees  in  new 

*      mclosurcs. 
"  any  trees  growing  within  any  such  inclosure,  without  the 

"  consent  of  the  owner  or  owners  thereof,"  such  owners 
shall  have  recompence  from  the  parish,  &c.  adjoining,  and 
recover  damages  ;  as  is  directed  for  dikes  and  hedges  over- 
thrown, by  the  13  Ed.  I.  stat.  i.  c.  46. ;  unless  the  offender 
be  convicted  within  six  months.  It  is  then  enacted,  (by 
s.  7.)  that  two  justices  of  the  peace  of  the  county,  &c.  or  S.  7.  Twojus- 

the  justices  in  sessions,  &c.  upon  complaint  to  them  made,  tice?  may 

J  '  I  r  5  punish  the  of- 

may  cause  every  such  offender  "  to  be  apprehended  for  such  tender,  as  un- 
trespass,"  and  may  hear  and  determine  the  same,  and  inflict  re£  ^      eo* 
the  like  penalty  and  punishment  on  every  offender  by  them 
convicted,  as  is  directed  to  be  inflicted  on  offenders  by  the 
statute  6  Geo.  I.  c.  16.     The  eighth  section  further  enacts,  S.  8.    Persons 
that  if  any  person    "  shall  unlawfully  cut,   take,   destroy,  d681™)'"?' 

!«)  Ante,  16fi6,  1678 
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anj  tree  on       "  break,  throw  down,  bark,  pluck  up,  burn,  deface,  spoil  or 

c<  carry   away    any    tree  growing    in    any    waste,    wood    or 

subjected  to     <■•  pasture,  in  which  any  person  or  persons,  or  body  or  bodies 

the  lilv.-  ne-  .  ,     .         .  .  .       c 

naity.  politic  or  corporate,  hath  or  have  right  or  common,  every 

Mich  offender  shall  and  may  be  in  like  manner  convicted 

"  of  such  offence,  and  shall  incur  the  like  penalty." 

The  statute  6  Geo.  III.  c.  36.  reciting  that  persons  had 
r.  36.  r 

of  late  years  "  wilfully  and  maliciously"  cut  down,  barked, 

or  otherwise  destroyed  timber  trees,  and  trees  likely  to 
become  timber,  to  the  great  detriment  of  the  owners  of 
such  trees,  and  discouragement  of  planting  ;  and  recit- 
ing also  the  frequent  plundering  and  destroying  of  va- 
luable roots,  shrubs,  and  plants,  in  nursery-grounds,  gar- 
Cutting  down,  dens,  and  other  inclosed  grounds,  enacts,  "  That  all  and 
spoiling,  &c.  i    ii     •  • 

in  the  night-     "every  person  and  persons  who  shall,   in  the  night-time, 

"    ,im,1,'r-   "  lop    top,  cut  down,  break,  throw  down,  bark,  burn,  or 
trees,  root,,  ">       r>  '  i  ■>  ■> 

&.c.  of  bs.  va-  "  otherwise  spoil  or  destroy,  or  carry  away,  any  oak,  beach, 

den's  &<Mto  "  asn'  e'm'  ^r'  cnesnu*  or  asP?  timber  tree  or  other  tree  or 

be  felony,  pu-  «  trees  standing  for  timber,  or  likely  to  become  timber,  with- 

nishable  In  .                        _,                                           ,           „  «     ,  .     . 

transports-  out  ™e  consent  of  the   owner  or  owners  thereof  nrst  had 

tlon-  "  and  obtained  ;  or  shall,  in  the  night-time,   pluck   up,  dig 

"  up,  break,  spoil  or  destroy,  or  carry  away,  any  root,  shrub 

"  or  plant,  roots,  shrubs  or  plants,  of  the  value  of  five  shil- 

"  lings,  and   which  shall   be  growing,  standing  or  being  in 

u  the   garden-ground,    nursery- ground,   or   other   inclosed 

"  ground,  of  any  person  or  persons  whomsoever,"  shall  be 

deemed  to  be  guilty  of  felony  ;  and  may  be  transported  for 

And  ;ml«  r<,       seven  years.     v\nd   it  then  further  enacts,  "  That  all  and 
abettors,  and     u  ,  ,        ,    ',.    ,  .,r  ,,        .  ,. 

receivers  of  every  person  and  persons   who  shall  be  wilfully  aiding, 

the  roots,  &c.  "  abetting    or   assisting,   in   such   cutting   down,    breaking, 

»h*'l  »*  "able   a  ,i  ■       A  i      i  •        i  1        '  T 

to  the  same  throwing  down,  barking,  burning  or  otherwise  spoiling  or 

"  destroying,  or  carrying  away,  any  such  oak,  beach,  ash, 

"  elm.  fir,  chesnut  or  asp,  timber  tree,  or  other  tree  or  trees 

••  standing  for  timber,  or  likely  to  become  timber,  as  afore- 

•'  said  ;  or  in  such  plucking  up,  digging  up,  cutting,  break- 

•■  ing,  spoiling  or  destroying,  or  carrying  away,  such  root, 

Bhrub  or  plant,  roots,  shrubs  or  plants,  as  aforesaid,  of  the 
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"  value  aforesaid  ;  or  who  shall  buy  or  receive  such  root, 
"  shrub  or  plant,  roots,  shrubs  or  plants,  of  the  value  afore- 
"  said,  knowing  the  same  to  be  stolen,  shall  be  subject  and 
"  liable  to  the  same  punishment,  as  if  he,  she  or  they,  had 
"  stolen  the  same." 

A   statute   passed    in    the  same   session   of   parliament,  6  Geo.  III. 

c   48    s    ' 

6  Geo.  III.  c.  48.  s.   1.  enacts,  "That  every  person  who  Cutli'ngdo'wn> 

"  shall  wilfully  cut  or  break  down,  bark,  burn,  pluck  up,  spoiling,  &c. 
J  '  .  ,       timber-trees, 

"  lop,   top,  crop,  or  otherwise  deface,  damage,  spoil,  or  de-  ma(}e  punish. 

"  stroy,  or  carry  away,  any  timber  tree  or  trees,  or  trees  aWe  by  fines, 
"  likely  to  become  timber,  or  any  part  thereof,  or  the  lops  and  second 
"  or  tops  thereof,  without  the  consent  of  the  owner  or  ofteuces- 
"  owners  thereof  first  had  and  obtained,  or,  in  any  of  his 
"  majesty's  forests  or  chases,  without  the  consent  of  the 
"  surveyor  or  surveyors,  or  his  or  their  deputy  or  deputies, 
fl  or  person  or  persons  entrusted  with  the  care  of  the  same," 
shall,  upon  conviction  before  a  justice  of  the  peace,  for  the 
first  offence  forfeit  and  pay  a  sum  not  exceeding  twenty 
pounds,  together  with  the  charges  of  the  conviction  ;  and 
upon  non-payment  be  committed  to  gaol  for  any  time  not 
exceeding  twelve  nor  less  than  six  months,  or  until  pay- 
ment ;  and,  for  a  second  offence,  shall  forfeit  and  pay  a  sum 
not  exceeding  thirty  pounds,  with  the  charges;  and,  upon 
non-payment,  be  committed  for  any  time  not  exceeding 
eighteen  nor  less  than  twelve  months,  or  until  payment : 

"  and  if  any  person  so  convicted  shall  be  guilty  of  the  like  And  a  third 

it.  •    i    •  .  ...      otience  is 

"  offence  a  third  time,  and  shall  be  thereof  convicted  in  like  made  felony, 

"manner,  such  person  shall  be  deemed  guilty  of  felony;  punishable  by 

"  and  the  court  by  and  before  whom  such  person  shall  be  tion. 

"  tried,  shall  and  hereby  hath  authority  to  transport  such 

"  person  or  persons  for  the  space  of  seven  years." 

The  second  section  of  this  statute  enacts,  "'•  That  all  oak,  s.  2.  enumer- 
u  beech,   chesnut,    walnut,   ash,    elm,   cedar,  fir,   asp,   lime,  J^g'deemed 
"  sycamore,  and  birch  trees,  shall  be  deemed  and  taken  to  timber,  with' 
"  be  timber  trees  within  the  true  meaning  and  provision  of 
u  this  act. 

5p2 
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1    "  The  third  section  enacts,  "That  all  and  every    person 

spoiling,  or       ,,      ,        ...      ,  .,  •,  .1 

carryingaway       who  shall   pluck   up  or  cut,  spoil   or  destroy,  or  take  or 

roots,  shrubs    •   r,llTV  away,  any  root,  shrub,  or  plant,   roots,  shrubs,  or 

or  plants,  '  * 

madepunish-    "plants,  out  of  the   fields,   nurseries,  gardens,  or  garden- 

i'.'i  the  first*     '*  -l(MmaS  or  otner  cultivated  hinds,  of  any  person  or  per- 
and  Becond      "sons  whomsoever,  without  the  consent  of  the  owner  or 
"  owners  thereof  first  had  and  obtained,"  and  shall  be  con- 
victed before  a  justice  of  the   peace,   shall,  for  the  first  of- 
fence, forfeit  not  exceeding  forty  shillings,  together  with  the 
charges  of  the  conviction  ;  and,  for  a  second  offence,  forfeit 
\  third  of-        not  exceeding  five  pounds,  with  charges:  "  And  if  any  per- 
felony  ;  pu-      "  B0!1j  so  he  fore  convicted,  shall  a  third  time  commit  the 

nishable  h\       «  lj]iC  offence,  and  shall  be  thereof  convicted,  such  person 

transports-  ^  . 

Iu.ii.  "  so  convicted  shall,  for  such  third  ofience,  be  deemed  guilty 

"  of  felony  ;  and   the   court  before  whom  such  person  shall 

•  Is*   tried,  shall,   and   hereby   hath  authority  to  transport 

•■  such  person  for  the  space  of  seven  years." 

S.  1.  Cutting,       The  fourth  section  of  this  statute  recites,  that  many  idle 
a  c.  or  carry-  '  J 

ins  1  and  disorderly  persons  had  of  late  years  made  a  practice  of 

derwood  gOIno  'llto  tno  woods,  &c.  of  his  majesty's  subjects,  and  had 

made  punish-   there  cut  and  carried  away  great  quantities  of  young  wood 
able  bj  fines        ,        .         ,  .     ,  .  .      ,  ,        „  .  .  ,  j 

for  the  first       of  various  kinds,  for  making  ot  poles  and  walking  sticks,  and 

and  second      for  various  other  uses  :  and,  in  beach,  and  other  woods  and 
onences. 

underwoods,   under  pretence  of  getting  fire-wood,  had  cut 

down,  boughed,  split  off,  or  otherwise  damaged  or  destroyed 

the  grov\th  of  the  said  woods,  and  underwoods,  to  the  great 

injury  and  damage  of  the  owners  thereof;  and  then  enacts 

"  that  all  and  every  person  and  persons  who  shall  go  into 

"  the  woods,  underwoods,  or  zcood  grounds,  of  any  of  his  ma- 

"  jesty's  subjects,  not  being   the   lawful  owner  or  owners 

'•  thereof,  and  shall  there  cut,  lop,  top,  or  spoil,  split  down, 

"  or  damage,  or  otherwise  destroy,   any  kind  of  wood,  or 

"  underwood,  poles,  sticks  of  wood,  green  stubs,  or  young 

"  trees,  or  carry  or  convey  away  the  same  ;  or  shall  have  in 

"  his,  her,  or  their  custody,  any  kind  of  wood,  underwood, 

"  poles,  sticks  of  wood,  green  stubs,  or  young  trees;  and 

"  shall  not  give  a  satisfactory  account  how  he,  she,  or  they 
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(i  came  by  the  same/'  and  shall  be  convicted  before  a  jus- 
tice, shall,  for  the  first  offence,  forfeit  not  exceeding  forty 
shillings,  together  with  the  charges  of  the  conviction  ; 
and  for  a  second  offence  shall  forfeit  not  exceeding  five 
pounds,  with  charges;  "  and  if  any  person  or  persons  ,  . 
"  shall  commit  any  of  the  offences  aforesaid  a  third  time,  son  offending 
"  that  then  such  person  and  persons,   being  duly  convicted    is to'be deera- 

"  thereof,  according  to  law,  shall  be  deemed  and  adjudged   edan  incorri- 

....  i    i    II   i  •  u        ble  rogue. 

"  an  incorrigible  rogue  or  rogues,  and  shall  be    punished 

"  as  such." 

The  sixth  section  provides,  that  unless  the  respective  for-   S.  6.   Unless 
feitures  be  paid  down  upon  conviction,  the  justice,  where  j^naM  th"6* 
not  otherwise  directed  by  the  act,  may  commit  the  offender  offenders  may 
to  the  house  of  correction,  for  the  first  offence,  for  one  month   aa^  dipped. 
to  hard  labour,  and  to  be  once  whipped  ;  and  for  the  second 
offence,  for  three  months,  to  hard  labour,  and  to  be  whipped 
once  in  each  of  the  three  months. 

The  statute  further  (by  s.  7,  8,  and  9.)   imposes  a  penalty  Hindering  ap- 

on  persons  hindering  the  apprehension  of  offenders,  makes  P£fl,cns,on  l)f 
.  .  ,  ,.       •/.,/.     <• .  offenders;  and 

provision  as  to  the  application  or  the  forleitures,  (giving  one  as  to  the  ap- 

moiety  to  the  informer,  and  the  other  to  the  party  grieved  ;)  P^hon  of 

and  gives  a  form  of  conviction.  &c. 

The  statute  9  Geo.  III.  c.  41'.  s.  8.  reciting  the  fourth  sec-  9  Geo.  HI.  c. 

tion  of  the  6  Geo.  III.  c.  48.  and  the  great  destruction  which  J1'?'  ?;  ex~ 

tends  the 

had  been  then  lately  made  of  ho/lies,  thorns,  and  quicksets,  fourth  section 

enacts,  "  that  the   said  clause  in  the  6  Geo.  III.  c.   48.  ^Lao'IcI' 

"  and  all  and  every  the  penalties,  forfeitures,  and  punish-  fonsdestroy- 

"  ments  thereby  inflicted,  and  all  other  provisions,  clauses,  in*  awayToI- 

"  matters,  and  things  relating  thereto,  shall  extend,   and  '"es,  thorns, or 
■c  u       j  1         1  1  ,  quicksets,  or 

be   deemed,  taken,  and  construed   to  extend,  and   shall  having  them 

"be  applied,  and  put  in   execution,   in  relation  to  all  his  m  Poss?ssJ°n, 
11  7  r  and  not  <jiv- 

"  majesty's  forests  and  chaces  within  this  realm  ;  and  to  all  ing  a  satisfac- 
"  and  every  person   or   persons   who  shall,   without   legal  0f7heiu °UUl 
"  right  or  authority,  by   night  or  day,  cut  down,  destroy, 
"  take,  carry  or  convey  away  any  hollies,  thorns,  or  quick' 
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<c  sets  growing  or  being  upon  any  of  his  majesty's  said 
"  forests,  or  chaces,  or  within  the  woods  or  wood  grounds  of 
■  any  of  his  majesty's  subjects;  or  who  shall  have  in  bis, 
w-  her  or  their  custody  or  possession,  any  such  hollies,  thorns, 
"  or  quicksets,  and  shall  not  give  a  satisfactory  account  how 
"  he,  she,  or  they  came  by  the  same  ;  and  shall  be  thereof 
"  convicted  before  any  one  or  more  of  his  majesty's  justices 
"  of  the  peace,  in  the  manner  prescribed  and  directed  by  the 
"  said  act."  The  statute  then  gives  power  to  such  justices 
to  administer  oaths,  and  proceed  for  the  conviction  and  pu- 
nishment of  offenders,  as  fully  and  effectually  as  if  the 
several  provisions  in  the  said  act  had  been  particularly  re- 
peated, and  applied  to  the  offences  in  this  act  specified,  (e) 

is  Geo.  III.  c.       The  13  Geo.   III.  c.  33.  reciting  the  first  and  second  sec- 

h!  «pend?n  tions  of  the  statute  6  Geo.  III.  c.  48.  and  the  doubts  which 
the  o  lieo.  111. 

c.  48.  s.  I, and  had  arisen,  whether  any  other  trees  than  those  which  were 
called  poplar  declared  to  be  so  by  that  statute  should  be  deemed  timber 
alder,  larc  h,      trees,  enacts, "  that  the  trees  called  poplar,  alder,  larch,  maple, 

TIKI  pit*    R!l(l 

horn-beam.  "  and  horn-beam,  shall  also  be  deemed  timber  trees  ;"  and  the 
offences  of  damaging  or  carrying  them  away  are  subjected  to 
the  same  penalties  and  punishments  as  are  imposed  in  that 
statute  upon  offences  of  the  like  kind  concerning  trees 
therein  deemed  timber  trees. 

15  Geo.  III.  The  statute  45  Geo.  III.  c.  66.  s.  1.  recites  the  fourth 

extends  the      section  of  the  6  Geo.  III.  c.  48.  and  also  the  act  9  Geo.  III. 

provisions        c  41.8.  8.  and  then  reciting  that  great  depredations  had  been 
of  the  (S  Geo.  .....  .     ,  ,  ,  ,     ,  ., 

III.  c.  48. s.  4.  committed   in   his   majestv  s  woods   and  chaces,  upon  bark, 

and  the  9  Geo.  ermC{S    "  tliat  the  aforesaid  clauses  in  the  said  recited  acts, 

111.  c.  41.  9.8.  .  .  , 

t..  wood-  "  and  all  and  every  the  penalties,  forfeitures,  and  punishments 

pounds  be-      (t    t|iere|)V  inflicted,  and  all  other  provisions,   matters  and 

longing  h>  his  J  ~  ' 

majesty:  and  u  things  relating  thereto,  shall  extend,  and  shall  be  applied 
the  said  pro-     "  a,l{^  Put  'nto  execution,  in  relation  to  all  woods  and  wood 

t<  i  This  act  of  9  Geo.  III.  c.  41.      was  remedied    by  the  statute  10 
makes  an  erroneous  recital  of  the      Geo.  III.  c.  30. 
6  Geo.  111.  c.  48.  but  the  mistake 
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t(  grounds,  belonginff  to  his  majesty  in   Great  Britain,  as  visions  to  per- 

6  .  .     ,      ,         „  t  i  i    S0I1S  taking 

"  well  in  right  of  his  duchy  of  Lancaster,  as  otherwise,  and   away  l>ar/; 

"  whether  such  woods  or  wood  grounds  shall  be  within  any  "ovaforeils, 

°  J    woods,  ivc.  or 

"  of  his  majesty's  forests  or  chaces,  or  not;  and  also  to  all   having  bark 

"  and  every  persons  and  person  Who  shall,  without  legal  JJurtingfor 

"  right  or  authority,  by  night  or  day,  take,  carry,  or  convey  it 

"  away,  any  bark,  being  in  any  forests  or  chases,  or  woods 

et  or  wood  grounds  belonging  to  his  majesty,  as  well  in  right 

"  of  his  duchy  of  Lancaster,  as  otherwise,   or  within    the 

"  woods  or  wood  grounds  of  any  of  his  majesty's  subjects  in 

"  Great  Britain,  or  who  shall  have  in  his,  her,  or  their  cus- 

"  tody  or  possession,  any  bark,  and  shall  not  give  a  satisfac- 

"  tory  account  how  he,  she,  or  they  came  by  the  same,  and 

"  shall  be  thereof  convicted   before  any  one  or  more   jus- 

"  tices  of  the  peace  in  the  manner  prescribed  and  directed  by 

"  the  said  first  recited  act." 

It  is  also  enacted  by  the  third  section  of  this  statute  of  45  S.  3.  Persons 
~         T,T    ,,    ,        .  „  ,n  .,  committing 

Geo.  111.  "that  if  any  person  or  persons  shall  commit  any  offences  more 

"  of  the  said  offences  specified  in  the  said  recited  acts,  or  this  than  three 

iinii  r  -i    times  to  be 

"  act,  more  than  three  times,  and  shall  be  thereof  convicted  punished  as 

(i  before  any  one  or  more  of  his  majesty's  justices  of  the  incon"'g'hle 

J  ,  °    .         *•  ,      rogues. 

ft  peace,  in  the  manner  prescribed  and  directed   by   the  said 

u  first  recited  act,  every  such  person  shall,  for  every  such 

"  offence,   committed  subsequent  to  the   third   offence,    be 

M  deemed  and  adjudged  an  incorrigible  rogue  or  rogues,  and 

"  shall  be  punished  as  such." 

Upon  the  construction  of  these  statutes  it  is  observed  that  Construction 
although  the  doubt  recited  in  the  preamble  of  the  statute  tne  forecroin"- 
6  Geo.  I.  c.  16.  (/)  seems  principally  to  refer  to  the  offences  statutes. 
mentioned  in  the  first  section  of  the  statute  I  Geo.  I.  stat.  2. 
c.  48. (g)  and  not  to  relate  to  the  offences  declared  to  be  felony 
by  the  fourth  section  of  that  statute;  yet  the  offences  described 
in  such  fourth  section  seem  to  be  (at  least  in  part)  included 
in  the  second  section  of  the  stat.  6  Geo.  I.  c.  16.  wherein 


(/)  Ante,  1691.  (g)  Ante,  1690. 
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they  are  again  treated  aa  trespasses,  and  subjected  to  the 
Bummary  jurisdiction  of  two  magistrates.  And  the  power 
given  to  tin*  two  justice*,  by  the  second  section  of  the  6 
Geo.  I.e.  16.  (h)  is  observed  upon  as  still  more  remarkable, 
both  in  its  terms  and  in  its  extent ;  and  it  is  said  that  it  can 
hardly  be  imagined  that  the  legislature  meant  to  enable  two 
justices  of  the  peace,  out  of  sessions,  to  convict  a  person  of 
felony,  or  to  subject  a  person  to  the  pains  and  penalties  of 
felony  for  any  offence  which,  as  a  trespass,  is  referred  to  the 
cognizance  of  such  summary  jurisdiction,  (i) 

An  observation  of  a  similar  nature  arises  upon  the  first 
section  of  the  6  Geo.  III.  c.  48.  (k)  by  which  it  would  seem 
to  be  enacted  that  a  justice  of  the  peace  may,  in  a  summary 
manner,  convict  a  person  of  felony,  and  sentence  him  to 
transportation  for  seven  years.  But,  upon  this,  Dr.  Burn 
observes  :  "  Mere  seems  to  be  a  mistake.  Being  convicted 
"  in  like  manner  implies  a  summary  conviction,  as  before 
"  directed,  before  one  justice;  but  it  cannot  be  intended 
"  that  a  justice  shall,  in  this  manner,  have  power  to  trans- 
"  port  a  man.  But  the  word  court,  afterwards,  before  which 
"  he  shall  be  convicted  (that  is  of  assize  or  sessions,  as  it 
"  seemeth  by  the  following  words  of  the  act,)  implies  a  legal 
"  trial  by  jury.  And,  therefore,  these  words  (in  like  man- 
"  ner)  ought  to  be  omitted."  (/)  It  is  elsewhere  suggested 
that  perhaps  these  words,  in  like  manner,  were  intended  only 
to  mean  by  the  like  evidence,  (m) 

Again  it  is  observed  as  extraordinary  that  the  two  acts 
6  Geo.  III.  c.  36.  and  6  Geo.  III.  c.  48.  should  have  passed 
in  the  same  session  of  parliament  upon  the  same  subject 
natter,  without  any  reference  to  each  other,  enacting  such 
dillerent  provisions.  (//)     But  we  have  seen  that  when  this 

(h)  .lute.   1691,  1692.  (m)  2  East.  P.  C.  c.  16.  s.  29.  p. 

(i)  2 East.  P.  C.  c. 82.  8.6.  p.  1056,  590.  note  (a). 

1067.  (n)  2  East.  P.  C.   c.  22.    s.  8.  p. 

(/O  Anle,  lfi'tj.  1061. 
(0  5  Burn.  Just.  Tit.  Wood. 
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matter  was  brought  under  the  consideration  of  the  Judges, 
they  considered  that,  taking  the  two  statutes  together,  their 
provisions  would  be,  that  if  the  property,  taken  or  destroyed, 
were  of  the  value  of  five  shillings,  and  the  offence  were 
committed  in  the  night-time,  the  offender  may  be  prosecuted 
for  the  felony  under  the  6  Geo.  III.  c.  36;  but  that  in  other 
cases  the  offence  must  be  prosecuted  under  the  6  Geo  III. 
c.  48.  And  that  they  also  held  that  the  court  were  not  ob- 
liged to  transport  the  offender  under  the  first  act,  but  might 
pass  any  other  sentence  that  could  be  passed  for  a  single 
felony,  (o)  With  respect  to  the  meaning  of  the  word 
"  night "  in  the  statute  6  Geo.  III.  c.  36.  it  has  been  holden 
that  the  same  rule,  relative  to  day  and  night,  must  be  ob- 
served in  prosecutions  founded  upon  it  as  prevails  in  cases 
of  burglary,  (p)  In  an  indictment  upon  this  statute  it  is  ne- 
cessary that  the  name  of  the  owner  of  the  trees  should  be 
correctly  stated,  (q) 

It  is  further  observed  as  a  singular  circumstance  that  the  of- 
fences created  by  the  9  Geo.  I.  c.  22.  (r)  (the  black  act)  should 
be  altogether  overlooked  in  the  later  statutes,  the  wording 
of  which  approximates  so  nearly  to  the  9  Geo.  I.  c.  22.,  and 
though  the  offences,  created  by  the  later  statutes,  are  so 
much  less  penal  than  those  named  in  the  other,  (s)  And  a 
very  important  distinction  is  suggested  in  the  view  and  in- 
tent of  the  9  Geo.  I.  c.  22.  as  contrasted  with  the  other 
statutes;  namely,  that  even  supposing  the  words  wilfully 
and  maliciously,  which  occur  in  the  preamble  of  the  statute 
6  Geo.  III.  c.  36.  and  of  which  the  first  only  is  used  in  the 
enacting  part  of  the  statute  6  Geo.  III.  c.  48.  to  be  a  de- 
scriptive part  of  the  offence  under  those  statutes,  yet  the 
whole  scope  of  those  statutes  (which  were  intended  to  pro- 
tect the  property  itself  from  depredation)  shews  that  the 
word  maliciously  is  only  to  be  taken  in  its  most  general  sig- 
nification, as  denoting  an  unlawful  and  bad  act,  an  act  done 

(©)    Howes  case,  ante  1107.  And  1  Leaih  253,  ante,  1143,  el  sequ. 

see  the  note  (a).  (r)  Ante.  1692,  1693. 

(p)  Kemp's  case,  ante,  1108.  (s)   2  East.  P.  C.   c.  22.  s.  8.   p. 

(q)  Patrick  and  Pepper  (case  of)  1061.  where,  in  note  (a),  it  is  said 
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malo  ammo,  from  an  unjust  desire  of  gain,  or  a  careless  in- 
difference of  mischief;  (0  whereas,  in  order  to  bring  an  of- 
fender within  the  penalty  of  death,  under  the  9  Geo.  I.  c.  22. 
the  malice  must  be  personal  against  the  owner  of  the  pro- 
perty, (it)  And  it  is  further  observed  that  perhaps  the  same 
distinction  was  in  the  contemplation  of  the  legislature,  when 
thej  made  the  fourth  clause  of  the  1  Geo.  I.  st.  2.  c.  48.  (x) 
and  when  they  afterwards  passed  the  subsequent  act  of  the 
6  Geo.  I.  c.  16.  followed  up  by  the  two  statutes  of  the  6 
Geo.  III.  more  particularly  when  that  fourth  clause,  consi- 
dered by  Mr.  Justice  Blackstone  (4  Black.  Com.  245.)  to  be 
still  in  force,  is  viewed  as  contrasted  with  the  first  and  second 
clauses  of  the  same  statute,  which  are  ejusdem  generis  with 
those  subsequent  statutes.  And  the  learned  writer  states 
that  this  construction  can  alone  reconcile  all  the  several 
provisions,  (j/) 

The  statute  9  Geo.  I.  c.22.  has  the  word  "  trees,"  in  the 
plural;  whereas  the  statutes  6  Geo.  III.  c.  36.  and  6  Geo.III. 
c.  48.  have  the  words  "  tree  or  trees."  But  there  seems  to 
be  good  reason  to  contend  that  the  expression  in  the  9 
Geo.  I.  may  be  construed  singular  iter,  upon  the  same  ground 
upon  which  it  has  been  considered  that  though  the  22  and 
23  Car.  II.  c.7.  s.2.  makes  it  felony  to  burn  any  ricks  or 
stacks  of  corn,  &c.  in  the  night,  yet  the  burning  of  one 
rick,  <<yc.  is  within  that  statute. (s) 

that  the  only  reference  to  the  9  word  malice,  see  ante  614,  note(0. 

Geo.  1.  c.  22.  is  in  the  ninth  sec-  (u)  2  East.    P   C.    c.  22.    8.  8. 

tion  of  the  29  Geo.  II.  c.  36.  which  p.  1062.     And  see  as  to  the  point 

was  to  obviate  any  conclusion  that  of    the    malice    being    personal 

the  remedies  given  by  the  statutes  against  the   owner,  several    cases 

of  1  Geo.  I.  and  6  Geo.  I.  against  upon  the  9  Geo.  I.  c.  22.  ante  1686. 

the  parish   for  damages  were  in-  (x)  Ante,  1665,  1691 . 

tended   to  be  repealed   by    the  9  (y)  2  East.  P.  C.  c.  22.  s.  8.  p. 

Geo.  1.  c.  22.  giving  a  like  remedy  1062,  1063. 

against  the  hundred.  (z)  Hassel's  case,  ante,  1670.  And 

(0  As  to   the  meaning  of   the  2  East.  P.C.  c.  22.  s.  8.  p.  1062. 
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CHAPTER  THE  THIRTY-NINTH. 

Of  Cutting  Hopbinds,  and  of  Destroying  Heath,  Fern,  8?c. 

or  Madder  Roots. 


J  HE  statute  6  Geo.  II.  c.  37.  s.6.  enacts,  "that  if  any  Cutting  Hop 

u  person  or  persons   shall   (during;  the  continuance  of  the  j?'.n(ls  m*d,e 
r  r  y  °  felony  with- 

"  statute  9  Geo.  I.  c.  22.  (a)  )   unlawfully  and  maliciously  out  clergy,  by 

"  cut  any  hopbinds,  growing  on  poles  in  any  plantation  of  37  es°'6   ' c' 

"  hops,  every  person  or  persons  so  offending,  being  thereof 

"  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and 

ii  shall  suffer  death  as  in  cases  of  felony,  without  benefit  of 

"  clergy."     And  the  10  Geo.  II.  c.  32.  s.  4.  enacts,  that  all  Andthepro- 

the   provisions  made  in  the  9  Geo.  I.  c.  22.  for  the  more  visi°ns  of  the 

9  Geo.  I.  c.  22. 
speedy  and  easy  bringing  the  offenders  against  the  said  act  as  to  securing 

to  justice,  and  the  persons  who  shall  conceal,  aid,  abet,  or  offenders> ,&t- 
•'  *  are  extended 

succour   such   offenders,   and   for   making  satisfaction  and  to  offences  of 

amends  to  all  and  every  the  person  and  persons,  their  execu-  bTnds'^vTo 
tors  and  administrators,  for  the  damages  they  shall  have  sus-  Geo.  II.  c.  32. 
tained  or  suffered  by  any  offender  or  offenders  against  the 
said  act,  and  for  the  encouragement  of  persons  to  apprehend 
and  secure  such  offender  and  offenders,  and  for  the  better 
and  more  impartial  trial  of  any  indictment  or  information, 
which  shall  be  found,  commenced,  or  prosecuted,  for  anv 
of  the  offences  committed  against  the  said  act;  together 
with  all  restrictions,  limitations,  and  mitigations,  by  the  said 
act  directed,  shall,  during  the  continuance  of  the  said  act, 
extend  to,  and  be  of  force  and  effect  in  all  cases  of  offences 
committed  by  unlawfully  and  maliciously  cutting  any  hop- 
binds  growing  on  poles  in  any  plantation  of  hops. 

(«)  This  statute  of  6  Geo.  II.  c.      Geo.  I.  c.  22.  are  made  perpetual 
37.    s.  6.    and  also  the  statute  9      by  the  31  Geo.  II.  c.  12. 


s.  4. 
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W.  and  The  statute  4  &  5  W.  and  M.  c.  23.  s.  II.  provides  and 

';,!!;  enacts,  that  for  the  better  preserving  the  red  and  black  game 

heaUi,  of  grouse,  commonly  called  heath-cocks  or  heath-polts,  "  no 

tween  the  2d"  "  person  whatsoever,  on  any  mountains,  hills,  heaths,  moors, 

of  i  ebruarj      «  fbrcsts,  chases,  or  other  wastes,  shall  presume  to  burn,  be- 

and  24th  of  _  .  ,„/./.« 

June.  "  tween  the  2d  clay  of  February  and  24th  of  June,  any  grig, 

'•  ling,  heath,  furze,  goss,  or  fern,  upon  pain  that  the  of- 
•  fender  or  offenders  shall  be  committed  to  the  house  of  cor- 
"  rection,  for  any  time  not  exceeding  one  month,  and  not 
"  less  than  ten  days,  there  to  be  whipt  and  kept  to  hard  la- 
"  bour."  It  is  observed  that  though  this  provision  is  con- 
tained in  an  act  made  for  the  general  preservation  of  game, 
which  in  several  of  its  clauses  gives  a  summary  method  of 
prosecution  and  conviction  before  a  justice  of  the  peace; 
yet,  as  such  summary  jurisdiction  is  not  expressly  given  in 
respect  of  the  offences  contained  in  the  eleventh  section,  the 
common  opinion  has  been  that  the  trial  and  conviction  must 
be  at  the  assizes  or  in  the  superior  courts:  but  that  there 
seems  to  be  no  reason  why,  if  the  fact  be  wilfully  done,  the 
justices  in  sessions  may  not  take  cognizance  of  it  as  a  nui- 
sance, or  in  some  cases  even  as  a  breach  of  the  peace,  (b) 

i  -th  Geo.n.  The  statute  28  Geo.  II.  c.  19.  s.  3.  recites  that  the  burning 

Settjn  fi    t  anc*  destroying  of  goss,  furze,  and  fern,  in  and  upon  forests 

burning  or de-  and  chases,  as  it   was  frequently  done   by  disorderly  and 

i, furze  or  dissolute  persons,  did   not  only  destroy  the  cover  necessary 

fern,  made  for  (ne  preservation  of  the  deer  and  game  there,  but  had 

lummarv  j>rn-  also  been  the  occasion  of  burning,  damaging,  and  destroy- 
ing of  great  quantities  of  timber,  young  springs  of  wood 


ceedingfl  In 
foi 


c  nia'TK 


trates,  and  and  underwood  and  fences,  within  the  said  forests  and 
chases,  and  places  thereunto  adjacent,  to  the  great  damage 
and  prejudice  of  the  owners  and  proprietors  thereof;  and 
that  the  laws  then  in  being  were  not  sufficient  to  prevent 
the  same;  and  then  enacts,  "  that  if  any  person  or  persons 
"  not  having  a  right  or  legal  licence  to  do  the  same,  shall 
"  set  lire  to,  burn  or  destroy,  or  shall  abet,  aid,  or  assist  in 

i»  2  East.  P.  C.  c.  22.  s.  3.  p.  1048. 
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"  or  at  the  burning  or  destroying  of  any  goss,  furze,  or  fern, 
"  growing  or  being  in  or  upon  any  forest  or  chase,  within 
"  that  part  of  Great  Britain  called  England,  without  the 
6i  licence  or  consent  of  the  owner  or  proprietor,  or  the  person 
tc  chiefly  intrusted  with  the  care,  oversight,  and  custody  of  such 
"  forest  or  chase,  or  some  part  thereof,"  and  being  brought 
before  one  or  more  justice  or  justices  of  the  peace  for  the 
county,  riding,  division,  or  place,  where  such  forest  or  chace 
shall  lie,  shall  be  thereof  convicted  by  confession,  oath,  &c. 
or  upon  the  view  of  such  justice  or  justices,  every  such  per- 
son or  persons  being  so  convicted,  shall,  for  such  offence, 
forfeit  not  exceeding  five  pounds,  nor  less  than  forty  shil- 
lings, one  moiety  thereof  to  the  informer,  and  the  other 
moiety  to  the  use  of  the  poor  of  the  parish  where  the  offence 
shall  be  committed. 

The  statute  31  Geo.  II.  c.  35.  s.  5.  reciting  the  growth  3iGeo.Il.  c. 
and  cultivation  of  madder  to  be  of  great  consequence  to  the  str0vin°-  m  d. 
trade  and  manufactures  of  the  kingdom,  gives  a  summary  der  root*, 
proceeding  by  conviction,  before  a  justice,  against  any  per- 
son who  shall  steal  and  take  away,  or  wilfully  and  mali- 
ciously pull  up  and  destroy  any  madder  roots,  so  that  the 
prosecution  be  commenced  within  thirty  days  after  the  of- 
fence eo  m  mi  t  ted. 
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CHAPTER  THE   FORTIETH. 


Of  Destroying  Fences,  Inclosures,  Mounds  of  Fish  Ponds, 
Banks  of  Rivers,  and  Sea  Banks,  Locks,  and  Works  on 
Rivers,  and  other  Public  Works. 


\  T  E  have  already  met  with  several  provisions  concerning 
the  destruction  of  the  fences  of  wood  grounds,  in  the  sta- 
tute 6  Geo.  I.  c.  ]6.  cited  in  a  former  chapter,  (a)  The  act 
to  which  that  statute,  in  several  instances  refers,  is  the  13 

1  a    17  1  T 

(H'estm.  2.)     Edw.  I.  (Westm.  Sec.)  c.  46.  which  contains  the  following 

c  46.  where  enactment ;  "  forasmuch  as  it  happeneth  sometime,  that 
persons  cast  rr  7 

down  a  ditch    "  some  one  having-  right  to  approve  to  himself,  hath  made  or 

art  unknown  "  ^ev'e(^  a  ditch  or  an  hedge,  and  some  by  night,  or  at  such 
the  next  town-  "  other  time,  when  they  believe  their  deed  should  not  be 
make  it  again  "  known  do  cast  down  the  said  ditch  or  hedge,  and  it  can- 
ami  yield  da-  «  not  be  known  by  verdict  of  assise  or  jury,  who  did  cast 
mages.  m  J      J ' 

"  down  the  said  ditch  or  hedge,  and  men  of  the  next  towns 

"  will  not  indict  such  as  be  guilty  of  the  said  deeds,  the  next 
"  townships  adjoining  shall  be  distrained  to  levy  and  make 
;  up  the  ditch  or  hedge  at  their  proper  costs,  and  to  yield 
"  damages." 

Tt  is  observed,  that  this  presumes  the  offence  to  be  indict- 
able. (6)     And  a  very  learned  commentator  upon  the  sta- 
tute speaks  of  the  indictment  being  either  of  a  riot,  force,  or 
trespass:  (c)  and  he  further  says,  "  but  here  it  is  demanded, 
'  what  time  have  the  next  towns  round  about  adjoining  to 

(a)  Ante,  1691,  1692.  p.  1064. 

(&)  2  East.   P.  C.  c.  22.  s.    11.  (c)  2  Inst.  476, 
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"  indict  the  misdoers,  seeing  here  is  no  time  appointed  ?  and 
"  the  answer  is,  that  seeing  no  time  is  appointed,  the  law  doth 
"  appoint  (as  in  many  cases  it  doth)  a  year  and  a  day  for  the 
"  indicting  of  the  misdoers  ;  and  by  the  indictment  the  lord 
';  shall  know  against  whom  to  bring  his  action."  (d)  It  is, 
however,  observed,  that  the  later  opinions  seem  to  be,  that 
the  towns  must  indict  the  misdoers  within  a  convenient 
time ;  otherwise  upon  the  return  of  a  writ  ofnoctanter  a  dis- 
tringas  shall  issue  against  the  inhabitants,  though  within  a 
year  and  a  day.  (e) 

The  43   Eliz.  c.  7.    enacts,   that  all   persons   who  shall  43  Eliz.  c.  7. 

Persons 
"  break  or  cut  any  hedge,  pales,  rails,  or  fence,"  and  their  breaking  or 

procurer  and  procurers,  receiver  and   receivers,  knowing  fu*.ting  aiJy 

the  same,  being  convicted  before  a  justice  or  head  officer  of  &c.  to  make 

a  city  or  town  corporate,  shall  give  the  party  such  recom-  ^bewhhj-0 

pence  as  by  the  justice  shall  be  appointed  for  the  first  of-  ped: 

fence;  and  if  the  justice,  &c.  shall  think  the  offender  not 

able  or  sufficient,  or  if  the  offender  do  not  make  recompence, 

the  justice,  &c.  shall  commit  him  to  the  constable  where  the 

offence  is  committed,  or  the  party  is  apprehended,  to  be 

whipped.     The  statute  further  proceeds,  "and  for  every  Andforsub- 

"  such  offence  for  or  of  which  the  offender   or  offenders  fencMtobe 

"  shall  be  eftsoons   committed  in   form  afore  limited ;  the  whipped. 

"  person  and  persons  so  offending,  to  receive  the  said  pu- 

"  nishment  of  whipping. 

The  statute  9  Geo.  III.  c.  29.  s.  3.  enacts,  «  that  if  any  9  Geo.  III.  c. 

29.  s  3  Set- 
"  person  or  persons  shall  wilfully  or  maliciously  set  fire  to  ting  fire,  &c. 

"  burn  demolish  pull  down  or  otherwise  destroy  or  damage  destroying  or 

damaging 
"any  fence  or  fences  that  are  or  shall  be  erected,  set  up,  fences  of  in 

"  provided  or  made,  for  dividing  or  inclosing  any  common  closures- 

"  waste  or  other  lands,  or  grounds,  in  pursuance  of  any  act 

"  or  acts  of  parliament ;  every  such  person,  being  lawfully 

f1  convicted  of  any  or  either  of  the  said  several  offences,  or 

(d)  2  Inst.  476.  1064. 

(e)  2  East.  P.  C.  c.  22.  ».  11.  p. 
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a  of  causing  or  procuring1  the  same  to  be  done,  shall  be  ad- 
"  judged  guilty  of  felony  ;"  and  the  court  by  or  before  whom 
such  person  shall  be  tried,  shall  have  power  to  transport 
such  felon  for  the  term  of  seven  years,  in  like  manner  as 
other  felons  are  directed  to  be  transported  by  the  laws  and 
statutes  of  this  realm.  The  fourth  section  provides  that  the 
prosecution  shall  be  commenced  within  eighteen  months  after 
the  offence  committed. 

4i  Geo.  in. c.  The  general  inclosure  act  41  Geo.  III.  c.  109.  s.  28.  irn- 
givesafor-        poses   a   forfeiture   not  exceeding  £5.  on  any  person  who 

feiture  lorde-  snall  wilfully  and  unlawfully  break  down,  destroy,  carry  away, 
gtroyingany  J  J  '  J'         "  J' 

fencei,  &c.       or  damage  any  fence,  stile,  post,  rail,  gate,  bridge  or  tunnel, 

put  up  under    put  u„  una<er  (ne  authority  and  for  the  purposes  of  any  inclo- 

inclosureacts.    l  '  J  i       r  j 

sure  act  upon  conviction  before  a  justice  for  the  county,  &c. 

16 Geo.  III. c.  The  statute  16  Geo.  III.  c.  30.  s.  8.  enacts,  "  that  if  any 
stroying palea  "  Person  or  persons  shall  at  any  time  wilfully  pull  down  or 
orwallsofany  u  destroy,  or  cause  to  be  wilfully  pulled  down  or  destroyed, 
where  deer  "  the  pale  or  pales,  or  any  part  of  the  walls  of  any  forest, 
are  kept.  u  cnacGj  purlieu,  ancient  walk,  park,  paddock,  wood  or  other 

u  ground  where  any  red  or  fallow  deer  shall  be  then  kept,with- 
"  out  the  consent  of  the  owner  or  person  chiefly  intrusted  with 
"  the  custody  thereof,  or  being  otherwise  duly  authorised, 
"  every  person  so  offending  shall  be  subject  unto  the  forfeiture 
t:  and  penalty,  hereby  inflicted  for  the  first  offence  of  killing 
"  of  any  deer."  Such  forfeiture  and  penalty  were  £30.  on 
conviction  before  one  justice  of  the  peace,  who  in  case  of 
non-payment  of  such  penalty  had  power  to  commit,  (f)  It 
was  necessary  that  the  prosecution  should  be  commenced 
within  twelve  calendar  months  after  the  offence  commit- 
ted, (g)  Offenders  of  this  description  were  also  subjected 
to  treble  damages  to  the  party  grieved,  and  to  imprisonment 
for  three  months,  and  finding  sureties  for  seven  years,  by  the 
stat.  5  Eliz.c.  21.  (h) 


(J)  S.  12.  (ft)  Poit.  1709. 

(g)  S.25. 
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The  legislature  has  also  made  especial  provision  respect-  Cutting  or 
•  •         i  •  i  iii  ip  breaking 

ing  the  cutting  or  breaking  down  the  heads  or  mounds  ot  down  the 

fish-ponds.  heads  "r  f 

'        r  mounds  ot 

fish-ponds. 

The  statute  37  Hen.  VI II.  c.  6  s.  4.  enacted, "  that  if  any  37  Hen.  VIII. 
"  person  or  persons  maliciously  wilfully  and  unlawfully  cut  cuttin^  t}?e 

"  or  cause  to  be  cut  out  the  head  or  heads,  dam  or  dams  of  head  »>r  clam 
.  .  '  ,  of  any  pond, 

"  any  ponds,  pools,  motes,  stews,  or  other  several  waters,  &c  or  tiie 

"  or  the  head  or  heads,  pipe  or  pipes,  of  any  conduit  or  con-  head  or  pipe 

1  r  r  '   r  of  any  con- 

u  duits  of  any  other  person  or  persons;  every  such  oftonder  duit,  punisTi- 

"  shall  not  only  forfeit  unto  the  party  grieved  treble  damages  ^^  tor" 

"  to  be  recovered  by  action  of  trespass,  but  shall  also  forfeit 

"  to  the  king  for  every  such  offence  £10.  in  name  of  a  fine." 

It   is   observed,    that   from    the    preamble   of  this  statute, 

it   seems  that  the  act  must  be  done   from    malice  to   the 

owner.  (/') 

The  statute  5  Eliz.  c.  21.  s.  2.  enacts,  "  that  if  any  person  5  Eliz.  c.  21. 

ei  or  persons  shall  at  any  time  by  day  or  by  night,  unlawfully  m~'&c' ^nv" 

"  without  authority,  break,  cut  down,  cut  out  or  destroy  any  head  of  a 

te  head  or  heads,  dam  or  dams  of  any  ponds,  pools,  motes,  fish  are  put, 

"  stagnes,  stews,  or  several  pits  wherein  fish  are  or  shall  punishable  by 

.  .  •  1      •  1    1    1         1  imprison- 

"  happen   to  be  put  in  or  stored  withal  by  the  owners  or  ment,  satis- 

"  possessioners  thereof,  or  do  or  shall  wrongfully  fish  in  any  fact,on  *°  ">* 

r  a        j  j    party  grieved, 

"  of  the  said  several  ponds,  pools,  motes,  stagnes,  stews,  or  and  sureties, 

"  pits,  to  the  intent  to  destroy,  kill,  take  or  steal  away  any  of     l 

"  the  same  fish,  (A)  against  the  will,  mind  or  pleasure  of  the 

<c  owners  or  possessioners  of  the  same,  not  having  any  law- 

"  ful  title  or  authority  so  to  do,  and  thereof  be  lawfully 

"  convicted  at  the  suit  of  the  queen,  her  heirs,  &c.  or  the 

"  party  grieved,  shall  suffer  imprisonment  of  his  or  their 

"  bodies  by  the  space  of  three  months,  and  shall  yield  and 

"  pay  to  the  party  grieved  his  treble  damages,  and  after  the 

"  said  three  months  expired  shall  find  sufficient  sureties  for 

:'  his  or  their  good  abearing  against  the  queen,  &c.  and  all 

(0  2  East.  P.  C.  c.  22.  s.  12.  p.  (k)  As  to  stealing  fish,  see  ante, 

1066.  1 197.rt  sequ. 

5   Q 
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■  her  liege  people,  for  the  space  of  seven  years  after,  or  else 
"  shall  remain   and   continue  still  in  prison  without  bail  or 
mainprize,  until  such  time  as  lie  or  they  so  offending  can 
•■  and  shall  i'u\d  such  sufficient  sureties,  during  the  said  time 
Miction       '  ;""!  sPace  ol  seven  years  as  is  aforesaid."     The  sixth  sec- 
'  "''>  tion  provides  that  the  justices  of  oyer  and  terminer  and  of  as- 

size in  their  circuits,  and  justices  of  the  peace  and  gaol  de- 
livery in  their  sessions,  shall  have  authority  to  hear  and  de- 
termine the  same.  And  (by  s.  8.)  the  said  justices  may,  on 
the  confession  of  the  offence  by  the  party,  and  his  satisfying 
the  party  grieved,  release  the  party  and  his  sureties  from 
their  recognizance,  cvc. 

».I.  c.22.       But  the  most  important  statutable  provision  upon  this 

?.      subject,  at  the  present  time,  is  that  contained  in  the  9  Geo.  I. 

ciously break-  c.22.  s.  1.  (the  Black  Act)  which  enacts,  "  that  if  any  per- 

head  or     "  son  or  Persons  shall,   unlawfully  and   maliciously,  break 

of  l      ';  down  the  head  or   mound  of  any  fish-pond,   whereby  the 

t'lic     '•  fish  shall  be  lost  or  destroyed;  or  shall   forcibly  rescue 

"  any  person,   being;  lawfully  in   custody,  of  any  officer  or 
be  lost  ,      /  '  ,    °  /     _  "  ..         J 

or  forcibly  other  person,   lor  any  such   otrence;  or  it  any  person  or 

"  persons  shall,  by  gift  or  promise  of  money,  or  other  re- 
lenders,  or  .  . 
procuring,&c.  "ward,  procure  any  of  the  king's  subjects  to  join  him  or 

,l!  °,n-v      "  them  in  any  such  unlawful  act ;  everv  person  so  offending-, 

without CICT-  J  -     r  &? 

"  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty 
"  of  felony  without  benefit  of  clergy."  (/)  The  further  pro- 
visions of  this  act,  respecting  the  trial  being  in  any  county 
in  England,  respecting  clergy  being  ousted  from  offenders 
not  surrendering  themselves  upon  proclamation,  and  from 
persons  concealing,  aiding  them,  &c.  after  the  time  for  their 
surrender,  have  been  mentioned  in  a  former  Chapter,  (m) 
It  is  observed  upon  this  highly  penal  clause  of  the  act,  mak- 
ing it  a  capita]  offence  so  to  break  down  the  head  or  mound 
of  a  fish-pond,  that  it  was  made  with  a  view  to  protect  the 
owner  of  this  species  of  property  from  the  malicious  resent- 
nt  of  others,  who  were  disposed  not  so  much  to  benefit 

, 'his  act  was  made  perpetual  (m)  Ante,  1665,  1666. 

bj  the  SI  (ico.  II.  c.  42. 


fish. 
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themselves  by  stealing  the  property,  as  to  injure  him  by  the 
destruction  of  it.  («)  And  it  was  holden  in  the  following 
case  that  the  clause  in  question  does  not  extend  to  cases 
where  the  object  of  the  party  in  breaking  down  the  head  or 
mound  of  a  fish-pond  was  to  steal  the  fish. 

The  indictment  charged  the  prisoner  with  unlawfully,  ma-   Ross's  case. 
liciously,  and  feloniously  breaking  down  the  head  and  mound   offence  wrth- 

of  two  fish-ponds,  in  a  certain  place  called  Bosworth  park,  in  the 9  Geo. I. 

C.  22.  to  break 
belonging  to,  &c.  zcherebj/  lite  fish  therein  were  lost  and  de-  down   the 

stroyed.     It  appeared  in  evidence  that  a  part  of  the  head  bead    or 

.  r  mound  of  a 

or  mound  of  one  of  the  ponds  had  been  cut  down  to  a  con-  fish-pond,  in 

siderable  depth  by  two  persons,  of  whom  the  prisoner  was  fuder  \°  let 

.  l  the  water  out 

one,  so  as  to  leave  but  little  water  in  the  pond;  and  that  the  and  steal  the 
fish  were  gone.  But  it  appeared  also  to  have  been  the  ob- 
ject of  the  offenders  to  steal  the  fish,  and  not  to  let  them  es- 
cape through  the  breach  in  the  mound ;  inasmuch  as  the  weeds 
were  much  trodden  down  in  the  pond,  manifestly  in  search 
for  the  fish ;  and  the  two  persons  had  been  seen  with  sacks 
filled  with  fish :  and  there  was  no  evidence  to  shew  that  any 
of  the  fish  had  escaped  through  the  cut,  or  that  it  was  the 
occasion  of  their  loss  or  destruction  any  otherwise  than  by 
rendering  it  more  easy  to  take  them  when  the  greatest  part 
of  the  water  was  let  off.  The  learned  Judge,  before  whom 
the  prisoner  was  tried,  inclined  to  think,  that  though  the 
prisoner  might  have  been  indicted  for  a  misdemeanor,  under 
the  statute  5  Geo.  III.  c.  14.  (o)  the  case  proved  did  not  sup- 
port the  indictment  for  the  felony,  on  the  ground  that  the 
statute  9  Geo.  I.  was  intended  to  apply  only  to  cases  of  ma- 
licious mischief,  and  to  cases  where  the  breaking  of  the 
mound  was  the  immediate  cause  of  the  loss  and  destruction 
of  the  fish,  and  not  merely  auxiliary  to  the  destruction  of 
them  by  other  means.  But  as  he  did  not  recollect  any  case 
upon  the  construction  of  this  clause,  he  left  the  evidence  of 
the  facts  to  the  jury,  who  found  the  prisoner  guilty;  and  he 

(«)  2  East.  P.  C.  c.  22.  s.  12.  p.  (o)  Ante,  1198. 

1065. 

5q2 
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then  respited  judgment  in  order  to  take  the  opinion  of  the 
Judges  upon  the  question  of  law.  The  Judges,  on  a  con- 
ference, held  the  conviction  wrong;  and  that  the  clause 
against  breaking  trie  heads,  &c.  of  ponds,  does  not  extend 
to  cases  where  the  object  of  the  party  was  to  steal  the  fish; 
which  is  guarded  against  by  another  clause.  And  they  also 
held  that  even  if  the  offence  proved  had  been  originally 
within  the  Black  Act,  it  was  virtually  taken  out  of  it  by  the 
subsequent  statute  of  the  5  Geo.  III.  c.  14.  (p) 

It  is  observed  that  perhaps  the  abovementioned  statute 
of  the  5  Eliz.c.  21.  which  was  not  adverted  to  upon  this  occa- 
sion, may  also  be  thought  to  meet  the  case  so  far  as  concerns 
the  act  of  cutting  the  dam  with  intent  to  steal  the  fish,  (q) 

Hrpakmj,  &c.  The  maliciously  breaking  or  cutting  down  the  banks  of 
ri\<  rs  ami  rivers  or  sea-banks,  whereby  lands  may  be  overflowed  or 
sea-ban!  damaged,  is  also  made  a  capital  offence. 

"He.  The  6  Geo.  II.  c.  37.  s.  5.  enacts,  "  that  if  any  person  or 

37.  s.  3.  mail-  <,  ,      .  .  '     ,      n  „        J7  r 

ciouslj  de-  persons  (during  the  continuance  of  the  9  Geo.  1.  c.  22.  (r)) 

r">''  '  shall  unlawfully  and  maliciously  break  down  or  cut  down 

n\  rs,  or  sea-  "  the  bank  or  banks  of  any  river,  or  any  sea-bank,  whereby 

"  any  lands  shall  be  overflowed  or  damaged,  every  person 

r flowed,      "  so  offending,  being  thereof  lawfully  convicted,  shall  bead- 

mlhout  cl'cr-    "judged  S'U'^J  °f  fclony,  and  shall  suffer  death  as  in  cases 

"  of  felony,  without  benefit  of  clergy."      And  by  the  10 

Geo.  II.  c.  32.  s.  4.  (s)  all  the  provisions  made  in  the  act  of 

fo  pro)  the  9  Geo.  I.  c.  22.   for  the  more  speedy  and  easy  bringing 

e  offenders  igainst  the  said  act  to  justice,  and  the  persons 

\Iio  shall  conceal,  aid,  abet,  or  succour  such  offenders,  and 

for  linking  satisfaction  and  amends  to  all  and  every  the  per- 

(p)  Ross's  case,  cor.  Chambre,  J.,      c.  21.  ante,  1709. 
Leicester  spr.  Ass.  1800.     Trin.  T.  (r)  The  statute  6  Geo.  II.  c.  37. 

2  Bast  P.  C.  c.  22.  s.  12.  p.      s.  5.  and  also  the  9  Geo.  I.  c.  22. 

are  made  perpetual  by  the  31  G.  II. 
'     -     22.  s.  12.  p.       c.  42. 
|  \ud  see  the  statute  5  Eliz.        (s)  Made  perpetual  by  31  G.II.c.42. 
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son  and  persons,  their  executors  and  administrators,  for  the 
damages  they  shall  have  sustained  or  suffered  by  any  of- 
fender or  offenders  against  the  said  act,  and  for  the  encou- 
ragement of  persons  to  apprehend  and  secure  such  offender 
and  offenders,  and  for  the  better  and  more  impartial  trial  of 
any  indictment  or  information  which  shall  be  found,  com- 
menced, or  prosecuted  for  any  of  the  offences  committed 
against  the  said  act,  together  with  all  restrictions,  limi- 
tations, and  mitigations  by  the  said  act  directed,  shall,  during 
the  continuance  of  the  said  act,  extend  to  and  be  of  force 
and  effect  in  all  cases  of  offences  committed  by  unlawfully 
and  maliciously  breaking  down  or  cutting  down  the  bank  or 
banks  of  any  river,  or  any  sea-bank,  whereby  any  lands  shall 
be  overflowed  or  damaged. 

The  last-mentioned  statute,  10  Geo.  II.  c.  32.  recites  (in    loGeo.Il.c. 

.  22.  s.  5.    Per- 

s.  5.)  that  it  frequently  happened  that  idle  and  disorderly  sons  cutting 

people  employed  in  fishing  boats,  and  others  residing  near  °f*»  &c:  afly 

Ullt'N,   C 1 1  it  1 1 v . 

the  sea-coast,  did  unlawfully  and  maliciously  cut  off,  &c.  and  or  other  ma- 
destroy  the  piles  driven  into  the  marsh  or  sea  walls  and  *ena,s  us.ed 
J  r  tor  securing 

banks,  whereby  the  chalk  and  other  materials  used  for  se-  sea-walls,  to 
curing  the  said  walls  and  banks  fell  away,  and  oftentimes  j„  jefau'ifof 
took  the  said  chalk  and  other  materials  used  for  that  pur-  payment,  im- 
pose; and  that  thereby  frequent  inundations  happened  to  ^  ' 
the  lands  lying  within  the  said  walls  and  banks,  to  the  great 
damage  of  the  owners  and  occupiers  of  the  said  lands;  and 
then  enacts,  u  that  if  any  person  or  persons  shall,  at  any 
"  time  or  times  hereafter  unlawfully  cut  off,  draw  up,  or  re- 
a  move  and  carry  away  any  piles,  chalk,  or  other  materials, 
"  which  are,  or  at  any  time  hereafter,  shall  be  driven  into 
"  the  ground,  and  used  for  securing  any  marsh  or  sea-walls 
"  or  banks,  in  order  to  prevent  the  lands,  lying  within  the 
w  same,  from  being  overflowed  and  damaged:"  one  or  more 
justices  of  the  peace,  residing  near  the  place,  may  hear  the 
complaint  in  the  manner  therein  stated;  and  the  offender, 
upon  conviction,  shall  forfeit  20/.  &c.  or  in  default  of  pay- 
ment be  committed  to  the  house  of  correction,  there  to  be 
kept  at  hard  labour  for  six  months. 
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ii.  The  Btatute  19  Geo.  IT.  c.  22.  gives  a  summary  jurisdic- 

;uI).  lion  to  one  or  more  justices  of  peace,  to  inquire  of  and  de- 

'■■"•-.   (ermine  certain   offeuces   against   the  due  preservation   of 

havens,  roads,  channels,  and  navigable  rivers  in  England, 

'     b)  unloading  rubbish,  &c.  out  of  vessels  within  the  same, 

oi  Buffering  old  hulks  to  sink  there,  or  not  removing  such  as 

are  stranded. 

of  il<  We  may  now  consider  the  several  statutes  which  relate 

'Z',         to  the  destroying  or  damaging  of  locks  and  other  works  on 
navigable  rivers. 

i  Geo.  II. >tat.       The  statute  1  Geo.  II.  st.  2.  c.  19.  s.  2.  enacts,  "  That 

2.  c.  19.  s  2.      «  jf  any  person  or  persons  shall  either  by  day  or  night,  wil- 
Persons  demo-  •>  l  r  177 

lishing  locks,  ci  fully  and  maliciously  break  down  or  demolish  any  lock, 

iXrivers    "  s^uice  or  flood-gate  erected  or  to  be  erected  by  authority 

made  guilty      «  of  parliament  upon  any  navigable  river,  for  preserving  or 

punishable  by  "  securing  the  navigation   thereof,"  and  shall  be  lawfully 

transporta-       convicted  of  the  same  respectively,  upon  indictment  before 

any  of  his  majesty  s  justices  of  assize,  oyer  and  terminer,  or 

general  gaol  delivery  for  the  county,  &c.  every  such  person 

and  persons   so  offending,  being  thereof  lawfully  convicted, 

shall  be  adjudged  guilty  of  felony,  and  may  be  transported 

for  seven  years,  as  other  felons  are  directed  to  be  transported 

by  the  laws  and  statutes  of  this  realm. 

Rrturn  from  It  seems  that  by  a  reasonable  construction  of  a  subsequent 
statute,  5  Geo.  II.  c.  33.  s.  2.  persons  sentenced  to  tran- 
sportation under  the  1  Geo.  II.  st.  2.  c.19.,  and  returning  into 
Great  Britain  or  Ireland  before  the  expiration  of  the  term 
of  seven  years,  are  liable  to  suffer  death  as  felons,  without 
benefit  of  clergy,  (t) 

.  ,,,,,    11  The  statute   8  Geo.  II.  c.  20.  s.  1.  recites  the  statutes 

■  '  „     1  Geo.  II.  st.  2.  c.  19.,  and  the  5  Geo.  II.  c.33.,  and  that 

1    :ll-  ' 

Lbe  act  set  forth,  and  the      P.  C.  c.  22.  s.  32.  p.  1088,  1089. 
istruction  explained,  in  2  East. 
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the  provisions  made  by  the  said  acts  for  punishing  sucli  of-  ingdown,  &c. 

fenders  had,   by  experience,  been  found  to  be  insufficient ;  si„ice  &c  (m 

and   then,    "  for  rendering  the    said   acts  more  effectual,"  :i  navigable 

,  _,         ..  i    11      •  i         i       i        river,  erected 

enacts,  "That   if  any  person  or  persons  shall  either  by  day  by  authority 

"  or  night  wilfully  or  maliciously  pull  down  pluck  up  throw  OIpar''ament, 

°  ■  •    r  .  or  forcibly 

"down  level  or  otherwise  destroy  any  turnpike-gate,  &c.  rescuing,  &c. 

c<  or  any  lock,  sluice,  floodgate,  or  other  works  on  any  na-  !" cn°ff«n d- 

J  '  '  ='  J  ers,  guilty  or 

"  vigable  river  erected  or  to  be  erected  by  authority  of  par-  felony  v.it'i- 

"  liament ;  or  forcibly  rescue  any'  person  or  persons  being 

"  lawfully  in  custody  of  any  officer  or  other  person,  for  any 

"  of  the  offences  before-mentioned  ;  that  then  and  in  any  of 

"  the  said  cases,  every   person   so  offending,  being  thereof 

"  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and 

"  shall  suffer  death  as  in  cases  of  felony,  without  benefit  of 

tc  clergy."  (u)     By   subsequent  sections  of  this  statute,  it  is  Malicioud 

provided,  that   persons  wilfully  and  maliciously  drawing  up  drawing  up 

any  flood-gate,  fixed  or  made  in  any  wear  or  lock  made  or  gate)  pmiish- 

to  be  made,  &c.  upon  any  navigable  river,  for  preserving:  a^e  byimpri- 

sonment 
the  navigation  thereof,  shall  be  subject  to  imprisonment  and 

hard  labour  for  a  month,  upon  a  summary  conviction  before 

two  justices  of  the  peace  :  (x)  that  every  offence  aforesaid,  Trial  in  adja- 

done  contrary  to  this  act,   shall  and   may  be  inquired  of,  centcouni3- 

tried,  &c.  in  any  adjacent  county  within  that  part  of  Great 

Britain  called  England,  in  such  manner  and  form  as  if  the 

fact   had  been    therein  committed  :  (j/)    and   that  offenders  Offenders  <iis- 

out  of  prison,   discovering;  and   convicting;  others  ai:ilt\  of  coveril,g 

.  .  °  °  o        .  others  to  be 

the  said  felonies,  shall  be  pardoned,  (s)     A  conditional  re-  pardoned. 

medy   is  also  given  to   recover  damages  against  the   hun- 
dred, (a) 

The  several  statutes  here  mentioned   upon   this  subject 
were  suffered  to  expire  ;  were  afterwards  revived  and  con- 

(«)  The  part  of  this  clau  e,  re-  post,  Chap.  xli. 

fating  to    turnpike-gates    was   re-  (x)  S.  2. 

pealed  by  1  Geo.  III.  c.  40.  s.  61.,  {y)  S.  3. 

which    was    itself    repealed,     ex-  (z)  S.  5. 

cept    as    therein    mentioned,     by  (a)  S.  6.  et  scqu. 
13  Geo.  III.    c.   84.   s.   86.     See 
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tinned  by  several  statutes;  and  ultimately  made  perpetual 
!.\  the  27  Geo.  II.  c.  16.  (b) 

o.  III.  Not  lone:  afterwards  the  statute  4  Geo.  III.  c.  12.  s  5. 

was  passed;    which,   after   reciting-  that  the   laws  in   being 

. ,.  ii  I)  break-   were  not  sufficient  for  the  preservation  of  the  banks,  flood- 
ing ilov.n  anj  ,    .  i       ,,  iii-  •  i 
-.  sluices,    and    other  works   belonging  to    rivers    and 

streams  made  navigable  bv  act  of  parliament,  and  for  main- 

.  *  ,  , 

ordo         I   r  taming  the  navigation  on   such  rivers  and  streams,  enacts, 

u  That  if  any  person  or   persons  shall   wilfully  or    mali- 
lo  na\  i-  -     i  i  j 

gations,guilty  "  ciously  break,  throw  down,  damage  or  destroy  any  banks, 

';  flood-gates,  sluices  or  other  works,  or  open  or  draw  up 
'  any  flood-gate  or  flood-gates,  or  do  any  other  wilful  hurt 

"  or  mischief  to  any  such  navigation,  so  as  to  obstruct, 
•  hinder  or  prevent  the  carrying  on,  completing,  supporting 
'  or  maintaining  such  navigation,  every  such  person  or  per- 

"  sons  shall   be  adjudged  guilty    of  felony  ;"    and  may  be 

transported  for  seven  years. 

Othei  public         With  regard  to  the  various  public  works  of  a  limited  and 

works  of  a  h-    .         .  . 

mited  and  local  nature,  situated  in  different  parts  of  the  kingdom, 
:al  nature,  concerning  the  destruction  or  injuring  of  which  especial  pro- 
vision is  made  by  particular  statutes,  (principally  by  statutes 
termed  local  and  persona/,)  it  is  conceived  not  to  be  con- 
sistent with  the  purpose  and  necessary  limits  of  this  work, 
to  say  more  than  to  refer  in  a  note  to  the  titles  of  such  of  those 
statutes  as  the  author  happens  to  have  collected  ;  and  to  ob- 
serve that,  in  general,  the  offences  described  in  them  are  made 
felonies  punishable  by  transportation,  (c) 

2  East.  P.  C.  c.  22.  s.  32.  p.  Plymouth,  42  Geo.  III.  c.  32.  s.46.; 

,090,  Folkestone  harbour,    47  Geo.  III. 

(c)  yew   Powdike,    in    Norfolk,  sess.  2,    c.  2.  s.  57.;    Aberayron 

Hen.  VIII.  c.  11.,  Bedford  Le-  harbour,  47  Geo.  III.  sess.  2.  c.  35. 

vel,  21  Geo.  II.  c.  19.  s.  49.  (capi-  s.  18  ;    Ynys  Congor  harbour,  47 

tal  felony);    /Test    India    Docks,  Geo.  III.  sess.  2.  c.  71.  s.  28. ;  East 

39  Geo.  111.  c.   G«).  s.  4.  ;  llunham  London  water-works,  47  Geo.  III. 

fens,   Norfolk,   42  Geo.  III.  c.  22.  sess.  2.  c.  72.  s.  50. ;  River  Weaver 

«.  49.  ;  Tvlhill  bay  and  Lipson  bay,  works,  47  Geo.  III.  sess.  2.  c.  82. 
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s.  21.;  Ely  fen  lands,  47  Geo.  III. 
sess.  2.  c.  83.  s.  68.  ;  Peterhead  har- 
bour, 47  Geo.  III.  sess.  2.  c.  110. 
s.  29.  ;  Kilmarnock  rail-way,  48 
Geo.  Ill  c.  46.  s.  65.  ;  Troon  har- 
bour, 48  Geo.  III.  c.  46.  s.  30.; 
Berwick  harbour,  48  Geo.  III.  c. 
104.  s.  14.  ;  Sussex  shire-hall,  48 
Geo.  III.  c.  107.  s.  32. ;  Colchester 
water-works,  48  Geo.  III.  c.  137. 
s.  66. ;  Severn  tram-road,  49  Geo. 
III.  c.  23.  s.  76.;  Carnarvon  har- 
bour, 49  Geo.  III.  c.  24.  s.  37.; 
Thurlton,  Haddiscoe,  and  Thorpe 
inclosure,  Norfolk,  49  Geo.  III.  c. 
44.  s.  55.  Queen' s-ferry  passage, 
49  Geo.  III.    c.  83.  s.  44. ;  Port- 


bury  inclosure,  49  Geo.  III.  c.  101. 
s.    17.  ;    Portsmouth  water-works, 
49  Geo.  III.    c.  118.  s.  68-;  Sut- 
ton Saint  Edmund's  drainage,  49 
Geo.  III.   c.    119.  s.  51.;    Friske- 
ney  inclosure,  Lincoln,  49  Geo.  III. 
c.   120.  ;    Durham  court-house,  49 
Geo.  III.  c.  139.  s.  41. ;  Forest  of 
Dean  railway,  49  Geo.  III.  c.  158 
s.  35.  ;  Sydney  rail-way,    49  Geo 
III.   c.    159.   s.  89.  ;   Kent  water 
works,  49  Geo.  III.  c.  189.  s.  60. 
Gas-light  Company,  50  Geo.  III.  c 
163.  s.  34.,  and  56  Geo.  III.  C.  87 
*.  10.;  Commercial  Docks,  50  Geo 
III.  c.  207.  s.  90. 
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CHAPTER  THE  FORTY-FIRST 


Of  Destroying  or  Injuring  Turnpikes  or  Bridges. 


Geo.  III.       TlIE  statute   13  Geo.  TIT.  c.  84.,  (the  general  turnpike 
oni'wil-     act,  by  which  the  7  Geo.  III.  c.  40.  was  repealed,  and  the 

fully  or  mali-   provisions  contained  in  that  and  former  acts  consolidated,) 

ciously  pull-      ' 

ing  down,&c.    enacts,  by  s.  42.  "  That  if  any  person  or  persons  whatsoever 

antetornP'o8t    "  sha11'  either  hy  da>  or  niSht'  wilfully  or  maliciously  pull 
chain,  fence,     "down,  pluck   up,  throw  down,  level,  or  otherwise  destroy 

All  i 

betongto^or   "  an>  turnpike-gate  or  turnpike  gates,  or  any  post  or  posts, 

any  crane,         «  rajl  Gr  rails,  wall  or  walls,  or  any  chain,  bar,  or  other 

machine,  &c.  ,    ,  ., 

For  weighing,    "fence  or  fences,  belonging  to  any  turnpike-gate,  or  any 

",;'"-,      "  other  chain,  bar  or  fence,  of  any  kind  whatsoever,  set  up 

gui  h   offend-  ' 

era,  arc  to  be   "  or  erected,  or  hereafter  to  be  set  up  or  erected,  to  prevent 

gmuyS0f         "  passengers  from  passing  by  without  paying  any  toll,  laid, 

iy.  a  or  directed  to  be  paid,  by  any  act  or  acts  of  parliament 

"  made  for  that  purpose  ;  or  any  house  or  houses  erected, 

"  or  to  be  erected,  for  the  use  of  any  such  turnpike-gate  or 

"  turnpike  gates  ;  or  any  crane,  machine  or  engine,  made 

"  or  erected,  or  to  be  made  or  erected  on   any  turnpike 

"  road,  by  authority   of  parliament,  for  weighing  waggons, 

"  carts  or  carriages  ;  or  shall  forcibly  rescue  any  person  or 

k-  persons,  being  lawfully  in  custody  of  any  officer,  or  other 

"  person,  for  any  of   the   offences    before-mentioned  ;  that 

"  then,  and  in  any  of  the  said  cases,  every  person  so  of- 

'•  fending,  being  thereof  lawfully  convicted,   shall  be  ad- 

"  judged  guilty  of  felony,  and  shall  be  transported  to  one 

'  of  his  majesty's  plantations  abroad  for  seven  years,  or 

"  shall  be  committed  to  prison  for  any  time  not  exceeding 

'  three  years,  at  the  discretion  of  the  judge  or  court  before 
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"  whom  such  offender  shall  be  tried  ;  and  any  indictment 

"  for  such  offences  shall  and  may  be  enquired  of,  examined, 

"  tried  and  determined,  in  any  adjacent  county  within  that  Trial  in  adja- 

"  part  of  Great  Britain  called  England,  in  such  manner  and  cen  couaty* 

"  form,  as  if  the  facts  had  been   therein   committed."     A 

subsequent  section  of  the  act  relates  to  the  satisfaction  to 

be  made  by  the  hundred. 

The  malicious  destruction  or  damaging-  of  public  bridges  Destruction 

,  -,ii  -i  *    or  damaging: 

is  said  to  be  without  doubt  punishable  as  a  misdemeanor  at  of  brii/SgSi 

common  law,  being  a  nuisance  to  all  the  king's  subjects.  («) 
But  in  a  case  of  slight  damage  this  might  perhaps  be  ques- 
tioned. With  respect  to  particular  kinds  of  damage,  the 
13  Geo.  III.  c.  84.  s.  39.  makes  provision  ;  and,  reciting 
that  "  evil-disposed  persons  do  or  may  break,  damage,  or 
"  throw  down  the  stones  bricks  or  wood  fixed  upon  the 
"  parapets  or  battlements  of  bridges,"  enacts,  that  every 
person  who  shall  be  guilty  of  any  such  offence  shall,  on 
conviction  before  one  justice,  upon  view  or  by  the  oath 
of  one  witness,  forfeit  not  exceeding  five  pounds,  nor  less 
than  ten  shillings;  and,  in  default  of  payment,  shall  be  com- 
mitted to  the  house  of  correction,  to  be  whipped,  and  kept 
to  hard  labour  not  exceeding  one  calendar  month,  nor  less 
than  seven  days,  unless  the  same  be  sooner  paid. 

There  are,  however,  a  great  number  of  bridges  within 
this  kingdom  which  it  is  made  felony,  and  in  some  instances 
a  capital  offence,  to  injure  or  destroy,  by  the  enactments  of 
particular  statutes,  too  numerous  to  be  set  forth  or  other- 
wise noticed  than  by  the  insertion  of  some  of  their  titles  in 
the  subjoined  note,  (b) 

(a)  2  East.  P.  C.  c.  22.  8.  27.  p.  c.  29. ;  London  bridge,  31  Geo.  II. 
1081.  c.  20.    s.   6.;    Blackfriars   bridge, 

(b)  The  following  are  collected  29  Geo.  II.  c.  86. ;  Fulham  bridge, 
in  1  Hawk.  P.  C.  c.  53.  Of  injur-  12  Geo.  I.  c.  36.  s.  3. ;  Old  Brent- 
ins;  Bridges,  and  in  2  East.  P.  C.  ford  bridge,  30  Geo.  II.  c.  63.  s.  19. 
c.  22.  s.  27.  p.  1081,  note  (a),  and  31  Geo.  II.  c.  48.  ;  Hampton 
Westminster  bridge,    9  Geo.    II.  Court  bridge,    23  Geo.  II.  c.  37. 
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«.  12.-.  Walton  bridge,  20  Geo.  II.  may  be    added,    Sutton  Courtney 

■    i.  ;  nibble  bridge,  24  Geo.  bridge,  47  Geo.  III.  c.  43. ;  Inver- 

II.    c.   36. 1    Sandwich   bridge,    28  ness  bridge,   48  Geo.   III.   c.  41.? 

Geo.  II.   c.   :>5.  ;   Wye  bridge,  29  Tewkesbury  bridge,    48  Geo.  III. 

Geo.  II.  <    7  >.  s.  '). :   Vrse  bridge,  c.  62.;   Wensum  bridge,  49  Geo. 

29  Geo.    II.    C    73.  ;     J.   Ferry's  III.  c.  85.;    Vauxhall  bridge,  49 

bridge,  :w  Geo.  II.  c.  59.,  and   18  Geo.    III.    c.    142.  ;     JVallingford 

Geo.   Ml.    c.    10.;    Trent   bridge,  bridge,  49  Geo.  III.  c.  143.  ;  Strand 

31  Geo.  II.  c.  59.    And  to  these  bridge,  49  Geo.  III.  c.  131. 
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CHAPTER  THE  FORTY-SECOND 


Of  the  Destroying  and  Damaging  Mines  and  Engines. 

THE  statute  10  Geo.  II.  c.  32.  s.  6.  which  makes  the 
setting  on  fire  any  mine,  &c.  of  coal,  a  capital  felony,  has 
been  mentioned  in  a  former-chapter,  (a) 

The  statute  13  Geo.  II.  c.  21.  s.   1.,  after  reciting  that  13  Geo.  II. 
of  late  divers  evil-disposed  persons,  possessed  of  or  inter-  pg^J^. 
ested  in  collieries,  had,  by  secret  and  subtil  devices,  wilfully  veying  water 
and  maliciously  attempted  to  drown  adjacent  collieries,  and  ^0^°^^ 
had,  by  means  of  water,  conveyed  or  obstructed  for  that  pur-  &c.  with  de- 
pose, destroyed  or  damaged  the  same,  intending  thereby  to  st*       da_ 
enhance  the  price  of  coals,  and  gain  the  monopoly  thereof;  mage,  &c.  or 

destroying 

and  reciting  the  10  Geo.  II.  c.  32.  s.  6.,  and  that  it  was  SOUo-hs  or 

reasonable  that  an  adequate  punishment  should  likewise  be  sewers  are  to 

.  ..  .  pay  treble  da- 

inflicted  on  persons  who  should  wilfully  and  maliciously  de-  mages  and 

stroy  or  damage  collieries  by  means  of  water  as  aforesaid,  cos  s" 

enacts,  "  That  if  any  person  shall  unlawfully  wilfully  and 

"  maliciously  divert,  or  cause  to  be  diverted,  water  from 

"  any  river,  brook,  watercourse,  channel  or  land-flood ;  or 

(i  convey,  or  cause  to  be  conveyed,  water  into  any  coal  work, 

"  mine,  pit  or  delph  of  coal,  or  into  any  subterraneous  ca- 

"  vities  or  passages,  or  make,  or  cause  to  be  made  any  sub- 

*'  terraneous  cavities  or  passages,  with  design  thereby  to  de- 

"  stroy  or  damage  any  coal  work,  mine,  pit  or  delph  of  coal 

"  belonging  to  any  other  person  or  persons,  or  shall  for  that 

"  purpose  unlawfully,  wilfully  and  maliciously  destroy  or 

(«)  Ante,  1666, 
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•  obstruct  any  sough  or  sewer,  (which  has  been  a  sough  or 

ewer  in  common  for  fifty  years,)  made  for  draining  any 
"  coal  work,  mine,  pit  or  delph  of  coal,  or  shall  attempt  or 
"  continue  any  such  mischievous  practice,  or  shall  aid  or  as- 

•  sist  therein  in  manner  aforesaid;  every   such  person  shall, 

•  for  ever)  such  offence,  forfeit  and  pay  to  the  party  or  par- 
"  ties  aggrieved  treble  damages,  and  full  costs  of  suit,  to  be 

•  sued  for  and  recovered  by  action  of  debt,  bill,  plaint,  or 
"  information,  in  any  of  his  majesty's  courts  of  record  at 

•  Westminster."  The  second  section  of  the  act  contains  a 
proviso,  that  the  owners  of  any  sough,  &c.  may  destroy,  ob- 
struct, use,  &c.  any  sough,  &c.  as  they  might  have  done 
before. 

It  is  remarked,  that  there  seems  to  be  an  incongruous  and 
unprecedented  disparity  in  the  punishments  inflicted  by  this 
statute  and  the  statute  10  Geo.  II.  c.  32.  s.  6.  assuming  the 
fact  of  destroying  the  mine  in  the  one  case  by  fire,  and  in  the 
other  by  water,  to  be  done  wilfully  and  maliciously ;  unless 
it  can  be  supposed  that  the  legislature  meant  to  distinguish 
between  an  act  done  from  mere  malice  to  the  owner,  and  one 
done  lucri  causa  as  the  latter  statute  plainly  imports  in  the 
preamble,  (b)  But  as  the  distinction  (supposing  any  to 
e\i«l)  has  seldom,  if  ever,  been  carried  so  far  in  legislation 
as  in  this  instance;  it  is  suggested  that  the  true  ground  of 
the  distinction  made  by  the  two  acts  was  in  the  mean  used 
I  ing  in  its  nature  more  destructive,  and  the  damage  moreex- 
tensive  and  irreparable  in  the  one  case  of  firing,  than  in  the 
other  of  drowning  a  mine,  (c) 

in  ,  The  Btatute  9  Ceo.  III.  c.  29.  s.  3.  relates  to  the  destroy- 

j***  ing  and  damaging  engines  for  draining  mines.     It  enacts, 

rtrojing  '  that  if  any  p<  rson  or  persons  shall  at  any  time  wilfully  or 

p',"1.  :  maliciously  set  lire  to,  burn,  demolish,  pull  down,  or  other- 

in8  '"'      '  wise  destroy  or  damage  any  fire-engine  or  other  engine 
Lieriei    mine*  *  a  e> 

(-0  2   Bast.  P    (    c.22.  s.  28.  p.         (c)  Id.  Ibid. 
LOSS. 
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"  erected  or  to  be  erected  for  draining  water  from  collieries,  of  lead,  &c. 

i       •  /.      i  i  f,i  c       bridges,  wag- 

(i  or  coal-mines;  or  for  drawing  coals  out  or  the  same  ;  or  tor  „.0,i_ways,  &c. 

iC  draining  water  from  any  mine  of  lead,  tin,  copper  or  other  guilty  of  fe- 
"  mineral ;  or  any  bridge,  waggon  way  or  trunk  erected  or  to 
Ci  be  erected,  for  conveying  coals  from  any  colliery  or  coal 
"  mine,  or  staith  for  depositing  the  same  ;  or  any  bridge 
tl  or  waggon  way  erected  or  to  be  erected  for  conveying 
"  lead,  tin,  copper,  or  other  mineral  from  any  such  mine; 
"  every  such  person,  being  lawfully  convicted  of  any  or  either 
u  of  the  said  several  offences,  or  of  causing  or  procuring  the 
"  same  to  be  done,  shall  be  adjudged  guilty  of  felony  ;"  and 
the  court  by  or  before  whom  such  person  shall  be  tried,  shall 
have  power  and  authority  to  transport  such  felon  for  the 
term  of  seven  years,  in  like  manner  as  other  felons  are  di- 
rected to  be  transported.  By  the  fourth  section,  no  person 
is  to  be  prosecuted  by  virtue  of  this  act,  unless  the  prosecu- 
tion be  commenced  within  eighteen  months  after  the  offence 
committed. 

The  statute  39  and  40  Geo.  III.  c.  77.  s.  1.  recites  that  39  and  40 

•,  .  ,  p         i        j  •  Geo.  III.  c. 77. 

from  the  situation  of  the  veins  and  mines  ot  coal  and  iron-  s  j    Persons 

stone  in  many  parts  of  this  kingdom,  the  same  were  greatly  maliciously 

J   r  °  pulling  down 

exposed  to  the  depredations  of  wicked   and  evil  drsposed  or  filling  up 

persons,  and  the  laws  then  in  being  were  inadequate  to  the  ^Jftai™y' 

protection  thereof;  and  enacts,  "  that  if  any  person  or  persons  or  damaging 

"  shall  wilfully  and  maliciously  pull  down,  fill  up,  or  begin  ^dong^o 

"  or  attempt  to  pull  down  or  fill  up  any  airway,  waterway,  any  mine- 

worlc    'mil 

"  drain,  pit,  level  or  shaft,  or  damage  or  destroy  any  rail-  perso'us  cut. 
"  wav,  tram-road  or  other  road  leading  to  or  from,  or  in-  ting  and  tak- 

■' '  i        •  i    in»  away mi* 

"  tended  to  lead  to  or  from  any  coal  or  other  mine  work,  nerals  are  to 
«  or   if  any  person    or  persons,   (not  having  or  bond  fide  ^^^ 
"  claiming  a  right  to  possess  or  work  the  same  respectively)  misdemeanor 
"  shall  wilfully  and  unlawfully  cut,  dig,  raise,  take,  or  carry 
M  away,  any  coal,  culm  or  other  mineral,   from  any   bed, 
"  band,  vein  or  mine,  lying  and  being  in  any  waste,  open  or 
"  uninclosed  lands,  or  shall  wilfully  and  unlawfully  enter 
"  into  any  level,  pit  or  shaft,  with  an  intent  to  dig,  cut, 
"  raise,  take  or  carry  away,  therefrom  any  coal,  culm  or 
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"  other  mineral,  or  shall  aid,  abet,  assist,  hire  or  command 

"  any  person  or  persons  to  commit  any  such  offence  or  of- 

«  fences  as  aforesaid,  that  then  and  in  every  such  case  all 

"  and  every  such  person  or  persons  shall  be  deemed  and  ad- 

" judged  to    be  guilty  of   a  misdemeanor;"    and  may    be 

<.  ?.  The  art    imprisoned  for  any  term  not  exceeding  six  months.     The 

not  to  extend   s(,confj   section  provides,  that  nothing   in  the  act  contained 

udewound    shall  extend  "  to  any  trespass    or  damage  which  shall  be 

b]  anj  own-      „   ,        or  committed  under  ground,  by  any  owner  or  owners 

a  C 

"  of  any  adjoining  coal  or  other  mine,  in  working  the  same, 

"  or  by  any  person  or  persons  duly  authorised  and  employed 

S.9.  Prosecu-  "  in  such  working  as  aforesaid."     And  the  ninth  section  of 

lions  limited     tne  act  provides  that   no  person  shall  be  prosecuted  for   any 

to  '.1  inonthv  r  ,  ,       , 

offence  against  this  act,   unless  such  prosecution  be  begun 
within  nine  calendar  months  after  the  offence  committed. 

rr  „      ,,T  The  recent  statute  56  Geo.  III.  c.  125.  which  relates  to 

5fi  Goo  TIT.  c. 

125.  Destroy-  the  destroying  or  damaging  engines,  bridges,  waggon-ways, 

&?.bjnote'ra.  buildings,  &c.  used  for  the  working  of  mines,   "  by  persons 

"  unlawfully  riotously  and  tumultously  assembled  together 

"  in  disturbance  of  the  public  peace,"  has  been  set  forth  in  a 

former  part  of  this  work,  (d) 

(d)  Ante,  Book  II.  Chap.  xxvi.  Of  Riots,  S^c.  p.  360 
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CHAPTER  THE  FORTY-THIRD. 


Of  Destroying  and  Injuring  Manufactures. 


THE  statute  4  Geo.  III.  c.  37.  s.  16.  enacts,  "  That  if  4  Geo.  in. 

i  any  person  or  persons  shall  by  day  or  night  break  into  Breakin<r  into 

£  any  house,  shop,  cellar,  vault,  or  other  place  or  building,  a  shop,  &c. 

t  u      r  •  i.  i  n  it  with  intent  to 

or  by  force  enter  into  any  house,  shop,  cellar,  vault,  or  destroy  linen- 

'  other  place  or  building,  with  intent  to  steal,  cut  or  destroy  yartl*  &c-  0l" 
l          r                                     •            wu                                e    *           'the  looms, 

'  any  linen  yarn,  or  any  linen  cloth,  or  any  manufacture  ot  &c.  or  de- 

i  linen  yarn  belonging  to  any  manufactory,  or  the  looms,  str°yinS  such 

J  o     a  j  ,  goods,  when 

'  tools  or  implements  used  therein  ;  or  shall  wilfully  or  ma-  exposed  to 

'  liciously  cut  in  pieces  or  destroy  any  such  goods,  either  ^thout01  ^ 

'  when  exposed  to  bleach  or  dry  ;  every  such  offender,  be-  clergy. 

ing  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 
i  felony,  and  shall  suffer  as  in  cases  of  felony,  without  be- 
nefit of  clergy." 

A  subsequent  statute,  22  Geo.  III.  c.  40.  s.  1.  enacts,  22  Geo.  in. 

'  That  if  any  person  or  persons  shall,  by  day  or  by  night,  ^\    ^  er~ 

'  break  into  any  house  or  shop,  or  enter  by  force  into  any  into  any 

1  house  or  shop,  with  intent  to  cut  or  destroy  any  serge  or  intent  to  Cllt 

1  other  woollen  goods  in  the  loom,  or  any  tools  employed  or  destroy 

ser°*6   or 

'  in  making  thereof;  or  shall   wilfully  and  maliciously  cut  WOollea 

'  or  destroy  any  such  serges  or  woollen  goods  in  the  loom  g°°ds>  or 

J        J  b  &  tools,  or 

'  or  on  the  rack,  or  shall  burn  cut  or  destroy  any  rack  on  breaking  any 

'  which  any  such  serges  or  other  woollen  goods  are  hanged  rack,  tools, 

'  in  order  to  dry ;  or  shall  wilfully  and  maliciously  break  without 

'  or  destroy  any  tools  used  in  the  making  any  such  serges        •"" 

(  or  other  woollen  goods,  not  having  the  consent  of  the 

%i  owner  so  to  do  ;  every  such  offender,  being  thereof  law- 

5r 
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"fully  convicted,  shall  be  guilty  of  felony,  without  benefit 

■clergy." 

a       The  second  section  enacts,  "  That  if  any  person  or  per- 

"',    "sons  shall,  by  day  or  bv  night,  break  into  any  house  or 
9 1<>  such  7  ■'  •        ° 

acta  done  to  in-  ••  >liop,  or  enter  by  force  into  any  house  or  shop,  with  in- 
:",!'  '    •  tent   to  cut  or  destroy  any   velvet,  wrought  silk  or  silk 

int  kIii  "mixed   with  any   other  materials,  or  other  silk  manufac- 

••  ture  in  the  loom,  or  any  warp  or  shute,  tools,  tackle  or 
"  utensils;  or  shall  wilfully  and  maliciously  cut  or  destroy 
"  any  velvet,  wrought  silk  or  silk  mixed  with  any  other  ma- 
"  terials,  or  other  silk  manufacture,  in  the  loom,  or  any 
"  warp  or  shute,  tools,  tackle  or  utensils,  prepared  or  em- 
"  ployed  in  or  for  the  making  thereof;  or  shall  wilfully  and 
"  maliciously  break  or  destroy  any  tools,  tackle  or  utensils, 
"  used  in  or  for  the  weaving  or  making  of  any  such  velvet, 
"  wrought  silks  or  silks  mixed  with  any  other  materials,  or 
"  other  silk  goods  or  silk  manufacture,  not  having  the  con- 
•    sent  of  the  owner  so  to  do;  every  such  offender,  being 

•  thereof  lawfully  convicted,  shall  be  guilty  of  felony,  with- 
"  out  benefit  of  clergy." 

applies  to       The  third  section  enacts,  "  That  if  any  person  or  persons 

,'.",,,'  '■',' s    "    ball,  by  day  or  by  night,  break  into  any  house  or  shop,  or 

jure  linen  or     "  enter  by  force  into  any  house  or  shop,  with  intent  to  cut 
cotton  maim-   ,,        ,    ,     ,  ,.  ,.  .  . 

and  destroy  any  linen  or  cotton,  or  linen  and  cotton  mixed 

tooMc.;and  "  with  any  other  materials,  or  other  linen  or  cotton  manu- 

dli-  m   the  loom,  or  any  warp  or  shute,  tools,  tackle 

■  ami  utensils;   or  shall   wilfully  and  maliciously  cut  or  de- 

troj    any  linen  or  cotton,  or  linen  or  cotton  mixed  with 

•  any  other  materials,  or  other  linen  and  cotton  manufac- 
'•  ture  in  the  loom,  or  any  warp  or  shute,  tools,  tackle  and 
'■  utensils,  prepared  for  or  employed  in  the  making  thereof; 
"or     'all   wilfully  and   maliciously  break  and  destroy  any 

I     kle  or  utensils,  used  in  or  for  the  carding,  spin- 

•  nin  .  weaving,  preparing  or  making,  in  any  way  whatever, 
uch  linen  or  cotton,  or  linen  or  cotton  mixed  with  any 

;  »<Lh  r  materials,  or  other  linen  and  cotton  goods  or  linen 
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"  and  cotton  manufactures  whatsoever,  not  having  the  con- 
6t  sent  of  the  owner  so  to  do;  every  such  offender,  being 
"  thereof  lawfully  convicted,  shall  be  guilty  of  felony,  with- 
"  out  benefit  of  clergy." 

By  the  fourth  and  fifth  section  of  this  statute  the  clauses 
of  two  former  acts,  12  Geo.  I.  c.  34.  s.  7.,  and  6  Geo.  III. 
c.  28.  s.  15.,  relating  to  the  punishment  of  persons  destroying 
any  woollen  or  silk  manufactures  and  implements  therein  used 
are  repealed.  But  the  statute  does  not  profess  to  repeal  the 
4  Geo.  III.  c.  37.  s.  16.  above  set  forth  :  and  it  should  seem 
that  it  does  not  effect  a  virtual  repeal  of  that  statute,  upon 
the  principle  that  a  second  statute  enacting  the  same  offence 
to  be  felony  that  was  so  enacted  before,  with  some  alter- 
ations, is  but  cumulative,  and  no  repeal  of  the  former 
act.  (a) 

This  statute  22  Geo.  III.  c.  40.,  is  extended  to  Scotland 
by  the  29  Geo.  III.  c.  46.  s.  2,  3,  and  4. 

The  statute  28  Geo.   III.  c.  55.  s.  4.  enacts,  "  That  if  2s  Geo.  III. 

"  any  person  or  persons  shall  by  day  or  night  enter  by  force  c-  55-  s-  4- 
„  .  J  ,  ,  ,  •  ,  .  ,        Persons  enter- 

"  into  any  house,  shop  or  place,  with  an  intent  to  cut  or  de-   ing  shops, &c. 

<(  strov  any  frame-work  knitted  pieces,  stockings  or  other  with  intent  to 

.  .  destroy,  or 

"  articles  or  goods  being  in  the  frame,  or  upon  any  machine  destroying 

"  or  engine  thereto  annexed,  or  therewith  to  be  used  or  pre-  i^^ted* °r 

u  pared  for  that  purpose  ;  or  shall  wilfully  and  maliciously  pieces,  stock- 

"  cut  or  destroy  any  frame-work  knitted  pieces,  stocking  or   any  machines, 

u  other  articles  or  goods  being;  in  the  frame,  or  upon  the  &c-  gui'ty  °f 

.  .  felony. 

il  machine  or  engine  as  aforesaid,  or  prepared  for  that  pur- 

K  pose ;  or  shall  wilfully  and  maliciously  break  destroy  or 

rt  damage  any  frame,  machine,  engine,  tool,  instrument  or 

"  utensil,   used  in  and  for  the  working;  and  making;  of  anv 

"  such  frame-work  knitted  pieces,  stockings  or  other  articles 

(a)  1  Hale  705.    But  in  2  East.      two  provisions  may  well  stand  to- 
P.  C.  c.  22.  s.  23.  p.  1079,  it  is  said      gether,  without  clashing  or  incon- 
that  this  must  doubtless  be  under-       sistency. 
stood  with  the  reserve,  that  the 

2r  2 
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or  goods  in  the  hosiery  or  frame-work  knitted  manufac- 
"  torv.  not  bavins  the  consent  of  the  owner  so  to  do,  or 
"  break  or  destroy  any  machinery  contained  in  any  mill  or 
«  mills  used  or  any  way  employed  in  preparing  or  spinning 
"  of  wool  or  cotton  for  the  use  of  the  stocking-frames,  every 
«  offender,  being  thereof  lawfully  convicted,  shall  be  ad- 
judged guilty  of  felony,  and  shall  be  transported  to  some 
"  of  his  majesty's  dominions  beyond  seas,  for  any  space  or 
"  term  of  years  not  exceeding  fourteen  years  nor  less  than 
"  seven  years."  (b) 

•  Geo   III.         The  statute  38  Ceo.  III.  c.  17.  s.  24.  enacts,  "  That  if 
Persons  "  anv  person  or  persons  shall  by  day  or  night  break  into  any 

breaking  into  a  |,ouse   shop   cellar,  vault,  or  other  place  or  building,  or 

IOUS  \  .  in  i  i  l       M  J 

shop,  &c.  of     •    by  force  enter  into  any  house,  &c.  or  other  place  or  build- 

British      tt  •        belonging  to  the  said   manufactory,  (i,  e.  of  the  go- 
plate  3'  °     °  .  . 

tfau  muni/-      "  vernor  and  company  of  the  British  cast  plate-glass  manu- 

"'■"'.  "  factory,)   or   wherein  the  same  shall  be  then  carrying  on, 

wilh  intent  to  -  '  J      °         * 

d<  c.     "with  intent  to  steal,  cut,(c)  break,  or  otherwise  destroy 

or  destroying    ,,  ,  ,  ,  .  ,  .  ,  , 

I  iss  mate-  anv  E*ass)  wrought  or  unwrought,  or  any  materials,  tools, 

rials,  goods,      «  or  implements,  used  in,   for,  or  about  the  making:  thereof, 

.\r.  to  be  i  ii.  . 

euiltj  of  or  any  goods  or  wares  belonging  to  the  said  manufactory  ; 

1       v*  "  or  shall  steal,  or  wilfully  or  maliciously   cut,  break,  or 

"  otherwise  destroy  any  such  glass,  materials,  tools,  or  im- 

':  plemcnts  ;  every   such   offender,  being  lawfully  convicted, 

"  shall  be  adjudged  guilty   of  felony,   and   transported  for 

"  seven   years,   or   shall   be   adjudged   to   suffer   such   less 

•  punishment  as  the  court  before  whom  such  offender  or  of- 

fendi  rs    hall  be  tried  shall  think  fit  to  award." 

The  duration  of  this  act,  (which,  though  a  public  act,  is 
printed    amongst    the    local    private    acts)    was   limited    to 

post,  57  Ceo.  III.  c.  12G.      cut;  probably  a  misprint,  as  the 

word  cut  is  afterwards  used :  and 
rved  in  2East.  P.C.      the  statute  13  Geo.  III.  c.  38.  s.  29. 
»     p.    1070,   note(a),      for  incorporating  the  original  com. 
t  the  printed  Btatute  bus  here      pany,  from  whence  this  was  pro 
the  word  out,  instead  of  the  word      bably  taken,  has  the  word  cut. 
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twenty-one  years,  from  the  7th  May  1798,  and  to  the  end  of 
the  then  next  session  of  parliament. 

The  offences  of  destroying  and  injuring  stocking  or  lace-  Destroying 
frames,  and  articles,  &c.  in  such  frames,  have  come  under  iaCe  f^raes™ 
the  consideration  of  the  legislature  on  several  recent  occa-  &<:     ntl  art»- 
sions.     The   statute  52  Geo.  III.  c.  16,  upon  this  subject  frames, 
was  repealed  by  the  54  Geo.  III.  c.  42. ;  and  this  latter  sta- 
tute was  repealed  by  the  57  Geo.  III.  c.  126.,  except  so 
much  of  it  as  repealed  the  52  Geo.  III.  c.  16. 

The  57  Geo.  III.  c.  126.  s.  2.  enacts,  "  that  if  any  person  57  Geo.  III.  c. 
"  or  persons  shall  by  day  or  by  night  enter  by  force  into  any  sJns  forcibly 

"  house,  shop  or  place,  with  an  intent  to  cut  or  destroy  any  entering  any 

...  ,  .  ,  ,  .  ,       house,  shop, 

"  frame-work  knitted  pieces,  stockings,  lace  or  other  articles  &c.  wuh  in- 

"  or  goods,  being;  in  the  frame,  or  upon  any  machine  or  en-  t«»ntto  cut,or 

°  °  r  J  destroy,  or 

(i  gine  thereto  annexed,  or  therewith  to  be  used  or  prepared  destroying  or 

"  for  that  purpose,  or  with  an  intent  to  break  or  destroy  ^LhmtcnTto 
11  any  frame,  machine,  engine,  tool,  instrument  or  utensil  destroy  or 
11  used  in  and  for  the  working  and  making  of  any  such  frame-  machinerv  or 

"  work  knitted  pieces,  stockings,  lace  or  other  articles  or  goods  therein, 

to  he  deemed 
"  goods  in  the  hosiery  or  frame-work  knitted  manufactory,  guilty  of  felo- 

"  or  shall  wilfully  and  maliciously,  and   without  having  the  nyw      ut 

"  consent  or  authority  of  the  owner,  destroy,  or  cut,  with  an 

"  intent  to  destroy  or  render  useless,  any  frame-work  knitted 

"  pieces,  stockirgs,  lace  or  other  articles  or  goods,  beini?  in 

"  the  frame  or  upon  any  machine  or  engine  as  aforesaid,  or 

"  prepared    for  that  purpose,  or  shall    wilfully   and   mali- 

"  ciously,  and  without  having  the  consent  or  authority  of  the 

li  owner,  break,  destroy  or  damage,  with  an  intent  to  destroy 

"  or  render  useless,  any  frame,  machine,  engine,  tool,  instru- 

"  ment  or  utensil  used  in  and  for  the  working  and  making  of 

"  any  such   fraaie-work  knitted  pieces,   stockings,  lace  or 

u  other  articles  or  goods  in  the  hosiery  or  frame- work  knit- 

"  ted  stockings,  or  frame-work  lace  manufactory  ;  or  shall 

"  wilfully  and  maliciously,  and   without  having  the  consent 

l(  or  authority  of  the  owner,  break  or  destroy  any  machinery 

"  contained  in  any  mill  or  mills  used  or  any  way  employed 
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«  in  preparing  or  spinning  of  wool  or  cotton,  or  other  mate- 
«  rials,  for  the  use  of  the  stocking  or  lace  manufactory,  every 
«  offender  being  thereof  lawfully  convicted  shell  be  adjudged 
«  guilty  of  felony,  and  shall  suffer  death  as  in  cases  of  felony 
«  without  benefit  of  clergy."  The  third  section  enacts,  that 
this  act  shall  continue  and  be  in  force  until  the  1st  August, 
20. 

The  malicious  burning  or  selling  fire  to  any  buildings  or 
engines  used  for  trade,  which  was  made  a  capital  felony  by 
the  52  Geo.  III.  c.  130.  s.  1.  has  been  mentioned  in  the 
Chapter  relating  more  particularly  to  that  mode  of  destruc- 
tion, (c)  And  we  have  seen  in  a  former  part  of  this  work 
that,  by  the  second  section  of  the  same  statute,  the  demo- 
lishing or  pulling  down  any  buildings,  engines,  &c.  used  for 
the  purposes  of  trade  by  anv  persons  "  unlawfully  riotously 
"and  tumultously  assembled  together  in  disturbance  of 
'-'  the  public  peace"  is  made  felony  without  benefit  of 
clergy,  (d) 

Injuries  to  the  manufactures  of  this  kingdom  by  exporting 
the  tool-,  utensils,  &c.  used  for  preparing  them,  and  thereby 
enabling  foreigners  to  carry  on  similar  manufactures,  though 
not  committed  from  any  malicious  motive,  have  in  several 
instances,  and  particularly  in  relation  to  the  tools,  &c.  used 
in  the  woollen,  silk,  cotton,  linen,  iron,  and  steel  manufac- 
tures, been  made  offences  punishable  by  forfeiture  of  the 
tools,  &c,  considerable  pecuniary  penalties,  and  imprison- 
ment, (e) 

(r)  Ante,   Chap,  on  Arson  and  Geo.  II.  c.  13.,  14  Geo.  III.  c.  71., 

Burning,  tfc.  p.  1670.  21  Geo.  III.  c.  37.,  and  22  Geo.  III. 

(d)  Ante,  Book  II.  Chap.  xxvi.  c.  60.     And  see  3  Burn.  Just.  Tit. 
V  Riot*,  be.  p.  359.  Manufacturers. 

(e)  Amongst  other  statutes  by  23 
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CHAPTER  THE   FORTY-FOURTH. 


Of  Destroying  and  Damaging  Ships  and  other  Vessels,  and 
Articles  thereunto  belonging. 


J.  HE  offences  of  binning  and  setting  fire  to  ships  and  other 
vessels  have  been  mentioned  in  a  preceding  Chapter  ;(a) 
and  it  remains  to  mention  in  this  place  the  statutable 
enactments  which  are  not  confined  to  that  mode  of  de- 
struction. 

The  statute  22and  23  Car.  II.  c.  1 1.  s.  1^.  enacts,  "  that  if  22  &  23  Car. 

"  any  captain,  master,  mariner  or  other  officer  belonging  toany   contain' 

u  ship  shall  wilfully  cast  away  burn  or  otherwise  destroy  the   master,  &c. 

"  ship  unto  which  he  belongeth  or  procure  the  same  to  be  done  funv  destrov- 

"  he  shall  suffer  death  as  a  felon."     And  the  statute  1  Ann.  inghertosuf- 
_.  „    ,        .  „  ,   .  .     fer  death  as  a 

stat.  2.  c.  9.  s.  4.  enacts,  "  that  it  any  captain,  master,  man-  {eion# 

"  ner,  or  other  officer  belonging-  to  any  ship,  shall  wilfully   1  Ann.  st.  2. 

"  cast  away,  burn,  or  otherwise  destroy  the  ship  unto  which  jj^n'  SniasterP 

"  he  belongeth,  or  procure  the  same  to  be  done,  to  the  preju-  &c.  wilfully 

destroy  in0-  a. 
"  dice  of  the  owner  or  owners  thereof,  or  of  any  merchant  or  s;,jPj  to  the 

u  merchants  that  shall  load  goods  thereon,  he  shall  suffer  prejudice  of 

.  the  owner,  ore. 

"  death  as  a  felon."     And  (bys.  5.)  such  offences  committed  tosufferdeath 

on  the  high  seas,  or  where  the  admiralty  has  jurisdiction,  are  asa*elon. 

to  be  tried  by  commission  as  directed  by  the  28  Hen.  VIII. 

c.  15.  (&)  for  the  trial  of  pirates  ;  and  the  benefit  of  clergy  is 

excluded.     These  enactments,  however,   will  probably   be 

considered  as  superseded  by  more  recent  statutes. 

The  statute  12  Ann.  st.  2.  c.  18.  s.3.  makes  the  entering  12  Ann.  st.  2. 
by  force  on  board  any  ship  in  distress,  and  destroying  the  ' 

(a)  Ante,  Chap,  on  Arson,  fyc.  (b)  Ante,  147. 

p.  1667.  et  sequ. 
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marks  on  (he  goods  punishable  as  a  misdemeanor  on  sum- 
mar,  conviction  before  two  justices  of  the  peace. (c)     The 
!i      .lion  relates  to  a  more  serious  offence  ;  and  enacts, 
<:  that  if  any  person  or  persons  shall  make,  or  he  assisting 

•  in  the  making  any  hole  in  the   bottom  side  or  any  other 
pump,  &c.  ,         .      ,.  c  ., 

,tli-      "  part  of  any  ship  or  vessel  so  in  distress,  as  aforesaid,  or 

<■  shall  steal  any  pump  belonging  to  any  ship  or  vessel  so 

"  in  distress,  as  aforesaid,  or  shall  be  aiding  or  abetting  in 

"  the  stealing  such  pump  as  aforesaid,  or  shall  wilfully  do 

"  any  thing  tending  to  the  immediate  loss  or  destruction  of 

"  such  ship  or  vessel,  such  person  or  persons  shall  be  and 

"  are  hereby  made  guilty  of  felony;  without  any  benefit  of 

"  his,  her  or  their  clergy."     This  act  was   made  perpetual 

by  4  Geo.  I.  c.  12.  s.  1. 

We  have  seen  in  a  former  part  of  this  work  that  by  the 
statute  8  Geo.  I.  c.  24.  persons  forcibly  entering  merchant 
ships,  and  throwing  overboard  or  destroying  any  part  of  the 
goods  or  merchandize  belonging  thereto,  are  punishable  as 
pirates,  (rf) 

26Goo.ii.f.         The  statute  26  Geo.  II.  c.  19.  s.  1.  enacts,  "that  if  any 

1  ' *  ',     ,"    "  person  or  persons  shall  plunder,  steal,  take  away  or  de- 

.  (plunder-         r  *  . 

ing,  destroy-     "  stroy  any  goods  or  merchandize,  or  other  effects,  from  or 

'D^ Iff  cube!  "  belonging  to  any  ship  or  vessel  of  his  majesty's  subjects, 

longing  to  a     "  or  others,  which  shall  be  in  distress,  or  which  shall  be 

tremor  wreck-  "  wrecked,  lost,  stranded,  or  cast  on   shore  in  any  part  of 

ed,  < . r  putting  "  his  majesty's  dominions,  (whether  any  living  creature  be  on 
out   false  ,/  i         i       i  i  „  ,     „  ii 

lights,  guilty        board  such  vessel  or  not,)  (e)  or  any  of  the  furniture,  tackle, 

"  apparel,  provision,  or  part  of  such  ship  or  vessel ;  or  shall 
without  cler-  i     •       . 

gy.  "  beat  or  wound  with  intent  to  kill  or  destroy,  or  shall 

"  otherwise  wilfully  obstruct  the  escape  of  any  person  en- 

"  deavouring  to  save  his  or  her  life  from  such  ship  or  vessel, 

<;  or  the  wreck  thereof;  or  if  any  person  or  persons  shall  put 

(c)  And  see  as  to  the  plundering  137. 

vessels  in  distress  or  wrecked,  ante,  (<■)  See  the  explanation  of  the 

1207,  el  scqu.  words    living   creature,  &c.  ante, 

{rf)  Ante,  Chap,   on   Piracy,  p.  1207. 
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"  out  any  false  light  or  lights  with  intention  to  bring  any 
"  ship  or  vessel  into  danger;  then  such  person  or  persons 
«  so  offending  shall  be  deemed  guilty  of  felony,  and  being 
"  lawfully  convicted  thereof,  shall  suffer  death  as  in  cases  of 
"  felony,  without  benefit  of  clergy. "(/)  By  s.  18.  this  statute 
is  not  to  extend  to  Scotland. 

The  statute  12  Geo.  III.  c.  24.   relates  to  the  king's  ships   12  Geo.  III.  c. 

24.     Persons 
of  war,  arsenals,  &c.  and  enacts,  "  that  if  any  person  or  per-  wiifuiiy  ae- 

«  sons  shall,  either  within  this  realm,  or  in  any  of  the  islands,  Jj ^sa*gg?8 

"  countries,  forts,  or  places  thereunto  belonging,  wilfully  nals,  dock- 

"  and  maliciously  set  on  fire,  or  burn,  or  otherwise  destroy,  JJ^Jj^* 

"  or  cause  to  be  set  on  fire,  or  burnt,  or  otherwise  destroyed,  &c.  or  stores, 

"  or  aid,  procure,  abet,  or  assist  in  the  setting  on  fire,  or  f0un'y  w;thout 

"  burning  or  otherwise  destroying  of  any  of  his  majesty's  ships  clergy. 

"  or  vessels  of  war,  whether  the  said  ships  or  vessels  of  war 

"  be  on  float  or  building,  or  begun  to  be  built,  in  any  of  his 

"  majesty's  dock-yards,  or  building  or  repairing  by  contract 

"  in  any  private  yards,  for  the  use  of  his  majesty,  or  any  of 

"  his  majesty's  arsenals,  magazines,  dock-yards,  rope-yards, 

"  victualling  offices,  or  any  of  the  buildings  erected  therein, 

"  or  belonging  thereto ;  or  any   timber  or  materials  there 

"  placed  for  building,  repairing,  or  fitting  out  of  ships  or  ves- 

"  sels;  or  any  of  his  majesty's  military,  naval,  or  victualling 

"  stores,  or  other  ammunition  of  war,  or  any  place  or  places 

"  where  any  such  military,  naval,  or  victualling  stores,  or 

"  other  ammunition  of  war,  is,  are,  or  shall  be  kept,  placed 

"  or  deposited ;"  the  person  or  persons  guilty  of  any  such 

offence  shall  be  adjudged  guilty  of  felony,  and  suffer  death 

without  benefit  of  clergy.     By  the  second  section  persons 

committing  these  offences  out  of  the  realm  may  be  indicted 

and  tried  for  the  same  either  in  any  county  within  the  realm, 

or  in  the  place  where  the  offence  shall  have  been  actually 

committed,  as  his  majesty  may  deem  most  expedient  for 

bringing  such  offendei  to  justice,  (g) 

(/)  The  several    provisions   of      tion  of  offenders,    trial,    &c.  are 
this  act  against  the  plundering  of      mentioned,  a?tte,  1208,  et  sequ. 
vessels  lost  or  stranded,  the  detec-  (gO  Some  offences  of  a  similar 
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29 Geo.  111.  c.       Thestatule  29  Geo.  III.  c.  46.  s.  1.  relates  to  the  destroy- 
ing Bhips,  &c.  in  Scotland;  and  enacts,  "  that  if  any  owner 
land.  I    II  any        6        i    ' 
owner,  can-     «  of  or   captain,    master,    officer,    or    manner,     belonging 

Sroytheshtp,   "  to   any  ship  or  vessel,  shall  wilfully  cast  away,  burn,  or 

with  intent  t"  c<  otherwise  destroy,  the  ship  or  vessel  of  which  he  is  owner, 

underwriters*    "  or  to  which  lie  belongeth,  or  in  any  wise  direct  or  procure 

be  ih  ill  suffer  u  tne  same  to  be  done,  with  intent  or  design  to  prejudice  any 

•  person  or  persons  that  hath  or  shall  underwrite  any  policy 

"  or  policies  of  insurance  thereon,  or  of  any  merchant  or 

"  merchants  that  shall  load  goods  therein,  or  of  any  owner 

"  or  owners  of  such  ship  or  vessel,  the  person  or  persons  of- 

"  fending  therein,  being  thereof  lawfully  convicted  before 

"  any  court  competent  to  the  trial  of  such  crimes,  in  that 

"  part  of  Great  Britain  called  Scotland,  shall  suffer  death, 

"  as  in  other  cases  of  capital  crimes." 

SSGco.lII.c.       The  statute  33  Geo.  III.  c.  67.  s.  5.  which  makes  it  a 

6    Su)     capital   offence   to   burn   or   set   fire   to   a  ship,   has  been 
teaman  <>r  ■ 

other  person      mentioned  in  a  former  Chapter.  (At)      Ihe  next   section   ot 

liT'l,  !su  '\>r  the  statute  enacts,  "  that  if  any  seaman  or  seamen,  keelman 

damaging  iny   ••  or  keelmen,  caster  or  casters,  ship  carpenter  or  ship  car- 

beguiltyoffe-  "  penters,  or  other  person  or  persons,  shall  wilfully  and  mali- 

loay,  and        a  ci0Uslv  destroy  or  damage  any  ship,  keel,  or  other  vessel, 

transported  J  „  «      i 

for  14  years.     "  (otherwise  than  by  fire)  every  seaman,   keelman,  caster, 

"  ship-carpenter,  and  other  person  so  offending,"  being 
thereof  lawfully  convicted  upon  any  indictment  in  any  court 
of  oyer  and  terminer,  or  general  or  charter  sessions  of 
the  peace  for  the  county,  shire,  riding,  &c.  wherein  the  of- 
fence  was  committed,  shall  be  adjudged  guilty  of  felony, 

nature   may   be   inquired   of    and  "  run  upon  any  rocks  or  sands,  or 

tried  bj  courts  martial  by  the  na-  "  split  or  hazarded,  upon  pain  that 

val  articles  of  war,  s.  24  and  25.  as  "such  as  shall    he   found  guilty 

riven  in  22  Geo.  11.  c.  :?3.     And  by  "  therein  be  punished  by  death,  or 

the  twenty-sixth    article,    '•  care  "  such  other  punishment  as  the  of- 

"  shall  In  taken  in  the  conducting  "  fence,  by  a  court-martial,  shall 

"and  steering  of  any  of  his  ma-  "  be  judged  to  deserve." 

"jesty's  ships,  that  through  wilful-  (A)  Ante,  Chap,  on  Arson,  fife. 

"  in  is,   negligence,    or   other  dc-  p.  1668. 
"  faults,  no  ship  be  stranded   or 
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and  shall  be  transported  to  some  of  his  majesty's  dominions 
beyond  the  seas,  for  any  term  of  years  not  exceeding  four- 
teen nor  less  than  seven  years. 

The  seventh  section  enacts,  "  that  in  case  any  of  the  of-  s-.7-  As  to  the 

.    '  .  J  trial  of  of- 

"  fences  hereinbefore  described  or  mentioned  shall  be  com-  fences  com- 

"  mitted  on  the  high  seas,  then,  and  in  every  such  case  the  "V4.^  on  the 

s  J  (  high  seas. 

"  offence  or  offences,  so  committed,  shall  be  triable,  and  the 

'•  person  or   persons  so  offending  may  be  prosecuted  and 

"  tried   by  virtue  of  this  act,  in  any  session  of  oyer  and 

"  terminer  and  gaol  delivery  for  the  trial  of  offences  com- 

"  mitted  on  the  high  seas,  within  the  jurisdiction  of  the  ad- 

ci  miralty  of  England."     By  the  eighth  section  prosecutions  Limitation  of 

are  limited  to  twelve  calendar  months  after  the  offence.  Prosecutlons- 

This  act  was  at  first  only  temporary,  but  made  perpetual  by 

the  41  Geo.  III.  c.  19.  s.  4. 

The  late  statute  43  Geo.  III.  c.  113.  recites  the  provisions  43  Geo.  III.  c. 
of  some  former   acts  4  Geo.  I.  c.  12.  s.  3.  and   11  Geo.  I.  wilfully  de- 

c.  29.  s.  5,  6,  and  7.  and  repeals  those  provisions:  and  then  str°ynigany 

'"  .     r  l  ship,  &c.  with 

(by  s.  2.)  enacts,  "  that  if  any  person  or  persons  shall  wil-  intent  to  de- 

"  fully  cast  away,  burn,  or  otherwise  destroy  any  ship  or     m"t .'  j^ff . 

li  vessel,  or  in  any  wise  counsel,  direct,  or  procure  the  same  lony  without 

"  to  be  done,  and  the  same  be  accordingly  done,  with  intent        &J' 

"  or  design,  thereby  wilfully  and  maliciously  to  prejudice 

"  any  owner  or  owners  of  such  ship  or  vessel,  or  any  owner 

li  or  owners  of  any  goods  loaden  on  board  the  same,  or  any 

u  person  or  persons,  body  politic  or  corporate,  that  hath  or 

"  have  underwritten  or  shall  underwrite  any  policy  or  poli- 

"  cies  of  insurance  upon  such  ship  or  vessel,  or  on  the  freight 

"  thereof,  or  upon  any  goods  loaden  on  board  the  same,  the 

"  person  or  persons  offending  therein,  being  thereof  lawfully 

"  convicted,  shall  be  deemed  and  adjudged  a  principal  felon 

"  or  felons,  and  shall  suffer  death,  as  in  cases  of  felony, 

"  without  benefit  of  clergy." 

The  third  section  enacts,  as  to  the  trial  of  such  offences,  s.  3.  as  to  the 

.     •      i        r      n 

"  that  if  any  such  ship  or  vessel  shall  be  wilfully  cast  away,  f™  JJ  ^ 
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•I  within  «  burnt,  or  otherwise  destroyed,  within  the  body  of  any 
"county  of  this  realm,  that  then  the  said  several  offences, 
oron  the  high  «  as  we\\  jn  wilfully  casting  away,  burning  or  otherwise  de- 
"  stroying  such  ship  or  vessel,  as  in  counselling,  directing 
"  or  procuring  the  same  to  be  done  as  aforesaid,  shall  and 
"  may  be  respectively  inquired  of,  tried,  determined,  and 
"  adjudged,  in  the  same  courts,  and  in  such  manner  and 
"  form  as  felonies  done  within  the  body  of  any  county,  by 
tl  the  laws  of  this  realm,  now  are  to  be  or  by  virtue  of  this 
"  act  hereafter  may  be  inquired  of,  tried,  determined,  and 
"  adjudged;  and  if  any  such  ship  or  vessel  shall  be  wilfully 
"  cast  away,  burnt  or  otherwise  destroyed,  on  the  high  seas, 
"  then  that  the  said  several  offences,  as  well  in  wilfully  cast- 
Ci  ing  away,  burning,  or  otherwise  destroying  any  such  ship 
"  or  vessel,  as  in  counselling,  directing,  and  procuring  the 
"  same  to  be  done  as  aforesaid,  shall  and  may  be  respec- 
"  tively  inquired  of,  tried,  determined,  and  adjudged,  before 
"  such  court,  and  in  such  manner  and  form  as  in  and  by  an 
"  act  made  in  the  eight-and-twentieth  year  of  the  reign  of 
"king  Henry  the  eighth,  {%)  intituled,  For  Pirates,  is  ap- 
"  pointed  and  directed  for  the  inquiring,  trying,  determin- 
"  ing,  and  adjudging  of  felonies  upon  the  high  seas." 

-  5.  As  to  the  The  fifth  section  enacts,  "  that  in  all  cases  whatsoever,  in 
Bories  before  U  which  any  person  or  persons  shall  hereafter  procure  di- 
thefact  «  rect  counsel  or  command  any  other   person  or  persons  to 

"  commit  or  shall  abet  any  other  person  or  persons  in  com- 
'•  mitting  any  felony  whatsoever,  or  shall  in  any  wise  what- 
"  soever  become  an  accessory  or  accessories  before  the  fact 
"  to  any  felony  whatsoever,  whether  such  principal  felony  be 
"  committed  within  the  body  of  any  county  within  this 
"  realm,  or  upon  the  high  seas,  and  whether  such  procur- 
Si  ing,  directing,  counselling,  commanding,  and  abetting,  or 
ct  otherwise  becoming  accessory  or  accessories  before  the 
"  fact  shall  have  been  committed  or  done  within  the  body  of 
"  any  county  within  this  realm,  or  upon  the  high  seas,  that 

(J)  See  ante,  Chap,  on  Piracy,  p.  135,  el  scqu. 
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"  then  and  in  all  such  cases,  the  offence  of  the  person  or  persons 
"  so  procuring,  directing,  counselling,  commanding,  orabet- 
<!  ting  such  felony,  or  so  in  any  wise  becoming-  accessory  or 
"  accessories  before  the  fact  to  such  felony,  shall  and  may  be 
"  inquired  of,  tried,  determined,  and  adjudged,  in  case  such 
"  principal  felony  shall  have  been  committed  within  the 
"  body  of  any  county  within  this  realm,  by  the  course  of  the 
"  common  law,  either  within  such  county  wherein  the  said 
"  principal  felony  shall  have  been  committed,  or  within 
"  the  county  wherein  the  said  offence  in  procuring,  direct- 
"  ing,  counselling,  commanding,  and  abetting  or  otherwise 
"  becoming:  accessory  or  accessories  before  the  fact  shall 
"  have  been  committed  or  done  ;  and  in  case  the  said  prin- 
"  cipal  felons  shall  have  been  committed  upon  the  high  seas, 
il  then  the  said  offence  in  procuring,  directing,  counselling, 
<{  commanding,  or  abetting  such  lelony,  or  of  so  becoming 
i(  an  accessory  or  accessories  before  the  fact,  to  the  same, 
(t  shall  and  may  be  inquired  of  in  and  by  such  court,  and  in 
"  such  manner  and  form  as  in  and  by  the  said  act  made  in 
"  the  eight-and-twentieth  year  of  the  reign  of  king  Henry 
"  the  Eighth,  is  appointed  and  directed  for  the  trying,  de- 
"  determining,  and  adjudging,  of  felonies  done  upon  the 
"  high  seas,  (k) 


(fr)  Before  the  passing  of  this  act 
a  case  occurred  upon  the  repealed 
statute  of  1 1  Geo.  I  c.  29.  s.  6  &  7. 
in  which  the  master  of  a  ship  was 
indicted  at  the  Admiralty  sessions 
for  wilfully  destroying  the  ship  on 
the  high  seas ;  and  two  persons,  the 
owners  of  the  ship,  were  indicted 
for  procuring  the  master  to  destroy 
the  ship  on  the  high  seas,  with  in- 
tent to  defraud  the  underwriters. 
The  master  was  convicted  and  ex- 
ecuted. But  as  the  evidence 
against  the  owners  only  shewed 
that  they  had  given  orders,  when 
on  shore,  to  the  master  to  effect  the 


guilty  purpose,  it  was  objected  on 
their  behalf  that  they  had  commit- 
ted no  offence  within  the  jurisdic- 
tion of  the  admiralty,  and  that  they 
were,  therefore,  entitled  to  be  ac- 
quitted. The  jury  having  found 
them  also  guilty,  the  point  was 
submitted  to  the  consideration  of 
the  twelve  Judges,  who,  after  hear- 
ing the  case  argued  twice,  were  all 
of  opinion,  that  whether  the  act  in 
question  (11  Geo.  I.  c.  29.)  were 
considered  as  making  the  persons 
who  directed  or  proeured  the  de- 
stroying of  a  ship  principals  or  ac- 
cessories, yet  inasmuch  as  no  act 
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,  hi  ,-.       The  49  Geo.  III.  c.  122.  s.  12.  enacts  "  that  if  any  per- 

'"  "  son  or  persons  shall  wilfully  cut  away,  cast  adrift,  remove, 

<!. -i.i.  ';  alter,  deface,  sink,  or  destroy,  or  shall  do  or  commit  any 

!,',,,  ,\l."  i «•-    "  act  with  intent  and  design  to  cutaway,  cast  adrift,  remove, 

lony,  punish-    ..  aii, ,-,  deface,  sink,  or  destroy,  or  in  any  other  way  injure 
able  bj  trans-  ,      ,    .        . 

portation,&c.  "or  conceal   any  buoy,    buoy-rope,  or  mark,  belonging  to 

"  an\  Bhip  or  vessel,  or  which  may  be  attached  to  an  anchor 

"  or  cable  belonging  to  any  ship  or  vessel  whatever,  whe- 

"  ther  in  distress  or  otherwise,  such  person  or  persons  so  of- 

"  fending  shall,  on  being  convicted  of  such  offence,  be  deemed 

"  and  adjudged  to  be  guilty  of  felony,  and  shall  be  liable 

"  to  be  transported  for  any  term  not  exceeding  seven  years, 

"  or,  in  mitigation  of  such  punishment,  to  be  imprisoned  for 

"  any  number  of  years  at  the  discretion  of  the  court  in  which 

"  the  conviction  shall  be  made." 

Besides  the  statutes  which  have  been  thus  cited,  there  are 
limited  and  .     . 

local  opera-      son  e  others  of  a  more  limited  and  local  operation,  which 

ill",  3G.e°i3.  may  »e  briefly  noticed.  The  2  Geo.  III.  c.  28.  s.  13.  enacts, 
that  "  if  any  person  or  persons  shall  cut,  damage  or  spoil  any 
"  cordage,  cable,  buoys,  buoy-rope,  head-fast,  or  other  fast, 
"  fixed  to  any  anchor  or  moorings,  belonging  to  any  ship  or 
"  vessel  at  anchor  or  moorings  in  the  river  Thames,  or  any 
"  rope  used  for  the  purpose  of  mooring  or  rafting  masts  or 
"  timber,  or  sha'l  be  aiding  or  assisting  therein,  with  an  in- 
"  tent  to  steal  the  same;"  such  person  or  persons  being  con- 
vie  ted  on  the  oath  of  two  witnesses  shall  be  transported  for 

so  Geo.  III.  c.  Bevel  years,  (m)  The  39  Geo.  III.  c.  69.  (a  local  act  for 
improving  the  port  of  London,)  s.  4.  after  providing  as  to 


was  done  by  the  owners  within  the  (m)  It  is  observed  that  as  this 

jurisdiction  of  the  admiralty,  they  clause  does  not  expressly  declare 

1     e  not  subject  to  that  jurisdic-  the  offenders  to  be  felons,  there  are 

tion,  and  that  consequently  thetrial  grounds  upon  which  it  seems  to 

was  improperly  laid.    Basterbyand  rest  in  misdemeanor  only.     2  East. 

BPFariane,    case1   of,)    Adra.  Sess'.  P.  C.  c.  22.  s.  44.  p.  1102.     See 

'-'      aid  November  1802.   l  Ejst.  antc\3iG. 

P.  C.  Addend,  ;v\\i.  g 
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the  burning,  &c.  of  ships  therein  mentioned,  (w)  enacts, 
u  that  if  any  person  or  persons  shall  knowingly,  wilfully 
"  or  maliciously  demolish,  break  down,  cut  or  destroy 
'*  any  of  the  works  to  be  made  by  virtue  of  this  act,  or  any 
"  ship  or  vessel  lying  in  the  said  canal,  or  in  any  of  the 
"  said  docks,  basons,  cuts,  or  other  works  ;  then  every  such 
"  offender,  being  convicted  thereof,  shall  suffer  punishment 
"  by  fine,  imprisonment  or  transportation,  at  the  discretion 
"  of  the  Judge,  &c.  before  whom  sucli  offender  shall  be  tried 
"  and  convicted."  And  by  a  subsequent  section  (s.  105.) 
persons  wilfully  or  maliciously  cutting,  &c.  or  in  any  man- 
ner destroying  any  rope,  &c.  by  which  any  ship  or  vessel 
lying  in  the  said  canal,  docks,  &c.  or  in  any  place  or  places 
in  the  river  Thames,  between  London  bridge  and  the  mouth 
of  the  river  Lea,  are  moored  or  fastened,  shall  forfeit  not  ex- 
ceeding £10.  The  47  Geo.  III.  sess.  2.  c.  2.  s.  57  (local  47  Geo.  III. 
act,)  relates  to  the  damaging,  &c.  of  shipping,  or  goods,  &c.  sess-  2-  c-2* 

in  Folkestone  harbour.     The  48  Geo.  III.  c.  130.  relates  to   AO  n      TTT 

48  Geo.  III.  c. 

the  jurisdiction  of  the  Cinque  ports,  and  (by  s.  6.)  enacts,  130. 
that  "  if  any  person  or  persons  shall  wilfully  cut  away,  cast 
"  adrift,  remove,  alter,  deface,  sink  or  destroy,  or  shall  do 
16  or  commit  any  act,  with  intent  and  design  to  cut  away, 
"  cast  adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  in 
"  any  other  way  injure  or  conceal  any  buoy,  buoy-rope, 
u  or  mark,  belonging  to  any  ship  or  vessel,  or  which 
"  may  be  attached  to  any  anchor  or  cable  belonging  to 
"  any  ship  or  vessel  whatever,  within  the  jurisdiction 
"  aforesaid,  with  intent  thereby  to  defraud  or  injure  any 
"  person  or  persons  whatsoever,  or  body  corporate,  such 
"  person  or  persons  so  offending  shall,  on  being  convicted  of 
"  such  offence,  be  deemed  and  adjudged  guilty  of  felony,  and 
"  shall  be  transported  for  any  term  of  years  not  exceeding 
"  fourteen  years."  And  it  enacts  also,  (by  s.  12.)  "  that  if 
"  any  pilot,  boatman  or  other  person  or  persons,  within  the 
"jurisdiction  aforesaid,  shall  counsel,  instruct,  direct,  advise, 
"  or  procure  any  master  or  other  person  on  board  of  any 

(n)  Ante,  Chap,  on  Arson,  fife,  p.  1669. 
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"  shin  or  vessel,  within  the  jurisdiction  aforesaid,  whether 
"  such  ship  be  at  the  time  in  distress  or  otherwise,  to  cut 
«  such  ship's  or  vessel's  cable  or  buoy-rope,  or  to  do  any 
"  other  act  whatever  which  shall  or  may  tend  to  the  destruc- 
"  tion  or  wreck  of  such  ship  or  vessel,"  with  intent  thereby 
to  prejudice  the  owner  of  the  vessel,  or  goods,  or  the  under- 
writers, such  offenders  shall  be  guilty  of  felony,  and  liable  to 
be  transported  for  any  period  not  exceeding  fourteen  years. 

Words "  cast        Upon  the  words  "  cast  away,  or  destroyed"  in  the  re- 
"  awa3  *,,r „tlt;-  pealed  statutes  4  Geo.  I.e.  12. and  11  Geo.  I.e.  29.  (o)  itap- 

"  itro\eu.  r  . 

pears  to  have  been  ruled  that  if  a  ship  were  only  run  aground 
or  stranded  upon  a  rock,  and  were  afterwards  got  off  in  a  con- 
dition capable  of  being  easily  refitted,  she  could  not  be  said 
to  be  cast  arc  ay  or  destroyed^  and  that  the  case  was  not  there- 
fore within  either  of  those  statutes,  (p) 

(o)  Jnte,  1735.  (p)  De  Londo's  case,    1765.     2 

East.  P.  C.  c.  22.  s.  42.  p.  1098. 
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CHAPTER  THE  FORTY-FIFTH. 


Of  overloading  boats  on  the  river  Thames, 


XHEstatutelOGeo.il.  c.  31.  s.  8.  "for  preventing  the  loGeo.  II.  c. 

"  losing  the  lives  of  persons  passing  on  the  river  Thames      •'  s;,8* 

o  r  r  »  mits  the  num- 

"  between  Gravesend  and  Windsor"  enacts,  "  that  it  shall  ber  of  pass- 

"  not  be  lawful  for  any  person  or  persons,  who  shall  work  j^ts  &c  Ga 

u  or  navigate  any  tilt-boat,  row -barge,  or  any  other  boat  or  the  Thames, 
„      .  .  .  .      .  .      under  pain  of 

"  wherry,  for  hire  or  gain,  to  receive,  take  into,  or  carry  in  pecuniary  pe- 

(i  any  such  tilt-boat,   or  row  -barge,  at  one  and  the  same  laities,  &c. 

"  time,  any  more  than  thirty-seven  passengers,  and  three 

"  more  passengers  only  if  brought  on  board  by  the  way ; 

"  nor  to  receive,  take  into,  or  carry  in  any  other  boat  or 

"  wherry,  any  more  than  eight  passengers,  and  two  more 

(i  only  if  called  in  by  the  way;  nor  to  receive,  take  into,  or 

"  carry  in  any  ferry-boat  or  wherry,  allowed  to  work   on 

"  Sundays,  any  more  than  eight  passengers  at  one  and  the 

4C  same  time ;    and   if  any  person   or  persons,    who  shall 

u  work     or    navigate    any    such     tilt-boats,     row -barges, 

"  ferry-boats,   or  other   boats,   or  wherries,  shall    receive, 

"  take   into,  or  carry  in  any  such  tilt-boats,  row-barges, 

"  ferry-boats,  or  other  boats  or  wherries,  a  greater  number 

"  of  passengers  than  what  are  limited  respectively  as  afore- 

"  said,  every  such  person  or  persons  so  offending,  and  being 

(i  thereof  convicted  by  the  oath  of  one  or  more  credible  wit- 

"  ness  or  witnesses,  or  by  the  confession  of  the  party  or 

"  parties  before  the  Lord  Mayor  of  the  city  of  London  for 

"  the  time  being,  or  one  or  more  justice  or  justices  of  the 

"  peace   for  the  city,  county,   town  corporate,    liberty,   or 

"  place  where  the  offence  shall  be  committed,  or  the  offender 

"  shall  be  found,  or  on  view  of  any  such  justice  or  justices, 

5  s 
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"  shall,  for  the  first  offence,  forfeit  the  sum  of  five  pounds, 
k-  and  for  the  second  offence  forfeit  the  sum  of  ten  pounds; 
"  one  moiety  of  such  forfeitures  to  go  to  the  informer,  and 
"  the  other  moiety  to  such  uses  as  the  other  penalties  and 
■  forfeitures  imposed  by  this  act  are  particularly  directed  to 
"  lie  applied  ;  and  every  person  or  persons  who  shall  offend 

•  in  the  premises  a  third  time,  shall  be  disfranchised  for 
"  twelve  months  from  working,  rowing,  or  navigating  any 
"  boat,  wherry,  vessel,   or  other  craft,  and   from   enjoying 

•  any  the  privileges  the  members  of  the    said  company  of 

Andifagreat-  "watermen,  wherrymen,  and  lightermen,  are  entitled  to, 

er  number  he  '  , 

^en  on  and  do  enjoy  ;  and  in  case  any  greater  number  of  persons 

il.my  «  s]iau  De  received,  taken  into,  or  carried  in  any  such  tilt— 
be  drown-       "  boats,  row-barges,  ferry-boats,  or  other  boats  or  wherries 

,     "  than  are  respectively  allowed  to  be  carried  as  aforesaid, 

.  is  in  be  '  J  * 

deemed  gull-    "  and  any  passenger  or  passengers  shall  then  be  drowned, 

and  transport-  "  every  such  person  or  persons  who  shall  work  or  navigate 

cd  as  a  lelon.    «  suc]1  tilt-boats,  row-barges,  ferry-boats,  or  other  boats  or 

"  wherries,  offending  therein,  and  being  thereof  lawfully 

"  convicted,  shall  be  deemed  guilty  of  felony,  and  shall  be 

"  transported  as  felons." 
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CHAPTER  THE  FORTY-SIXTH. 


5  Geo.  II.  c. 


Of  Offences  by  Bankrupts. 


±  HE  statute  5  Geo.  II.  c.  SO.  s.  1.  (made  perpetual  by  37 

Geo.  III.  c.  124.)  enacts,  "  that  if  any  person  or  persons  30.  s.  1.  Per- 
u      i        i    ii  i  n        i      •         i  .  n  sons  becora- 

'  who  shall  at  any  time  hereafter  during  the  continuance  of  ino-bank- 

u  this  act  become  bankrupt,  within  the  intent  and  meaning  ruPts> 

"  of  the  several  statutes  made  and  now  in  force  concerning 

"  bankrupts,  or  any  of  them,  and  against  whom  a  commis- 

"  sion  of  bankrupt  under  the  great  seal  of  Great  Britain 

"  shall  at  any  time  hereafter  be  awarded  and  issued  out, 

u  whereupon  the  person  or  persons  against  whom  such  com- 

"  mission  hath  issued  or  shall  issue,  have  or  hath  been  or 

"  shall  be  declared  bankrupt  or  bankrupts,  shall  riot  within       . 

"  forty-two  days  after  notice  thereof  in  writing,  to  be  left  at  rendering; 

"  the  usual  place  of  abode  of  such  person  or  persons,  or  per- 

"  sonal  notice,  in  case  such  person  or  persons  be  then  in  pri- 

a  son,  and  notice  given  in  the  London  Gazette,  that  such 

"  commission  or  commissions  is  are  or  have  been  issued, 

il  and  of  the  time  and  place  of  a  meeting  of  the  commis- 

"  sioners  therein  named,  or  the  major  part  of  them,  sur- 

"  render  him  her  or  themselves  to  the  said  commissioners 

"  named  in  the  said  commission  or  the  major  part  of  them, 

"and  sign   or  subscribe  such  surrender,  and  submit  to  be  andsubrait- 

"  examined  from  time  to  time  upon  oath,  or  being  of  the  ^fned^6  ***' 

li  people  called  Quakers,  upon  the   solemn   affirmation  by 

"  law  appointed  for  such  people,   by  and  before  such  com- 

"  missioners,  or  the  major  part  of  them,  by  such  commission 

"  authorised,  and  in  all  things  conform  to  the  several  sta- 

"  tutes  already  made  and  now   in   force  concerning  bank- 

5s2 
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rUpj      and  also  upon  such  his  her  or  their  examination  fully 

mhI  trul\  disclose  and  discover  all  his  her  or  their  effects 

ite  real  and  personal,  and  how  and  in  what  manner, 

•  to  whom  and  upon  what  consideration,  and  at  what  time 

•  or  times  he  she  or  they  have  or  hath  disposed  of,  assigned 

•  or  transferred  any  of  his  her  or  their  goods,  wares,  mer- 

•  chandises,  monies  or  other  estate  and  effects,  (and  all 
"  books,  papers  and  writings  relating  thereunto)  of  which 
"  he  she  or  they  was  or  were  possessed,  or  in  or  to  which 

•  lie  she  or  they  was  or  were  any  ways  interested  or  enti- 
':  (led,  or  which  any  person  or  persons  had,  or  hath  or  have 
"  had  in  trust  for  him  her  or  them,  or  for  his  or  their  use 
"  at  any  time  before  or  after  the  issuing  of  the  said  commis- 
"  sion,  or  whereby  such  person  or  persons,  or  his  her  or 
<■  their  family  or  families  hath  or  have,  or  may  have  or  ex- 
"  pect  any  profit,  possibility  of  profit,  benefit  or  advantage 
"  whatsoever,  except  only  such  part  of  his  her  or  their 
"  estate  and  effects,  as  shall  have  been  really  and  hondjide 
"  before  sold  or  disposed  of  in  the  way  of  his  her  or  their 
"  trade  and  dealings  ;  and  except  such  sums  of  money  as 
"  shall  have  been  laid  out  in  the  ordinary  expenceof  his  her 

and  delivering  li  or  their  family  or  families  ;  and  also  upon  such  examina- 
"  tion  deliver  up  unto  the  said  commissioners  by  the  said 
"  commission  authorised,  or  the  major  part  of  them,  all  such 
"  part  of  his  her  or  their  the  said  bankrupt's  goods,  wares, 
41  merchandises,  money,  estate  and  effects,  and  all  books, 
"  papers  and  writings  relating  thereunto,  as  at  the  time  of 

such  examination  shall  be  in  his  her  or  their  possession, 
"  custody  or  power  (his  her  or  their  necessary  wearing  ap- 
"  parel,  and  the   necessary   wearing  apparel  of   the   wife 

and  children  of  such   bankrupt  only  excepted)   then  he, 

rupl-  uol  sur-  . 

,l    '•  Bhe  or  they  the  said  bankrupt  or  bankrupts,  in  case  of  any 

•  default  or  wilful  omission  in  not  surrendering  and  sub- 

'  initting  to  be  examined  as  aforesaid,  or    in  case  he   she 

1  i    l hey   shall   remove,  conceal  or  embezzle  any   part  of 

bis  her  or  their  estate  real  or  personal,  to  the  value 

oi  twenty    pounds,  or  any  books  of  account,  papers   or 

"  writings  relating  thereto,  with  an  intent  to  defraud  his 
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"  her  or  their  creditors,  (and  being  thereof  lawfully  convicted  &c.  with  in- 
"  by  indictment  or  information,  (a)  shall  be  deemed  and  ad-  fraU(j,  to  be 

iC  judged  to  be  guilty  of  felony,  and  shall  suffer  as  felons  adjudged 

J      &  o        J  J>  guilty  of  felo- 

"  without  benefit  of  clergy,  or  the  benefit  of  any  statute   ny without 

i(  made  in  relation  to  felons  ;  and  in  such  cases  such  felon's  cler»y- 

"  goods  and  estate  shall  go  and  be  divided  among  the  cre- 

"  ditors  seeking  relief  under  such  commission." 

The  second  section  enacts,  u  that  the  said  commissioners  S.2.Thecom- 
a  authorised  as  aforesaid  shall  appoint,  within  the  said  forty-  to  appoint 

"  two  days  so  appointed  as  aforesaid  for  the  bankrupt  to   meetings  for 

the  said  pur- 
"  surrender  and  conform  as   aforesaid,   not  less  than  three  poses. 

Cl  several  meetings  for  the  purposes  aforesaid,   the  last  of 

*'  which  shall  be  on  the  forty-second  day  hereby   limited  for 

ei  such  bankrupt's  appearance  ;  except  on  commissions  al- 

"  ready  issued  since  the  said  fourteenth  day  of  May  one 

**  thousand  seven  hundred  and  twenty-nine,  where  the  per- 

u  son  or  persons  against  whom  such  commission  issued  has 

"  or  have  before  surrendered  and  submitted  to  be  examined; 

w  in  which  case  the  said  commissioners  authorised  as  afore- 

u  said  shall  appoint  only  one  sitting  more  for  the  purposes 

"  aforesaid,  unless  the  assignee  or  assignees  of  the  estate  of 

"  such  bankrupt  shall   think  more  sittings  necessary,  and 

"  desire  the  same ;    and  three  weeks'  notice  at  least  shall 

"  be  given  in  the  London  Gazette  of  the  time  and  place  of 

"  such  meetings."  (b) 

(a)  In  Bullock's  case,  1  Taunt.  ing  statutes,  4  and  5  Anne  and  5 

71.  Heath,  J.  remarked  that  some  Geo.  I.  c.  24.  but  that  no  instance 

editions  of  the  statutes  do  not  give  ever  occurred  of  the  trial  of  a  felo- 

this  act  correctly,  having  in  this  ny  upon  information, 
place  the    words  "  being    thereof  (b)  In  4  Ev.  Col.  Stat.  Pt.  IV.  Cl. 

"  convicted  by  judgment  or  inform-  xxvi.  Bankrupts,  p.  88.  note  (4), 

"  ation  ;"    but  that  in  the  parlia-  it  is  said,  that  it  has  been  taken  for 

mentroll  the  words    are,   by    in-  granted  that  the  direction  for  giv- 

dictraent  or  information.     It  is  ob-  ing  three  weeks'  notice  only  applied 

served  in  4  Ev.  Col.  Stat.  Pt,  IV.  to  commissions  which  had  issued 

CL  xxvi.  Bankrupts,  p.  87.  note  before  the  act;    but  that  the  fair 

(S)  that  the  words  "  indictment  or  construction  of  the  act  itself  ap- 

"  information"  occur  in  the  preced-  pears  to  be  otherwise. 
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The  third  section  enacts,  "  that  it  shall  and  may  be  lavv- 
•  In  I  to  and  tor  the  Lord  Chancellor  or  Lord-keeper,  or 
■  the  time  «  commissioners  for  the  custody  of  the  great  seal  or  Ureat 
"  Britain  for  the  time  being,  to  enlarge  the  time  for  such 
■    |  i  i   on  or  persons  surrendering  him  her  or  themselves,  and 
"  disclosing  and  discovering  his  her  or  their  estate  and  effects 
"  as  aforesaid,  as  the  said  Lord  Chancellor,  Lord  Keeper  or 
"  such  commissioners  shall  think   fit,   not   exceeding  fifty 
"  days,  to  be  computed  from  the  end  of  the  said  forty-two 
"  days,  so  as  such  order  for  enlarging  the  time  be  made 
"  by  the  said  Lord  Chancellor,  Lord  Keeper  or  such  com- 
u  misisioners,  six  days  at  least  before  the  time  on   which 
"  such    person   or    persons  was    or  were    so  to  surrender 
"  him    her  or   themselves,    and    make   such  discovery  as 
"  aforesaid." 


ot  tlmslatute. 


It  is  observed,  upon  the  first  section  of  this  statute,  that  it 
is  decidedly  imperfect  in  grammatical  construction,  and  that 
a  great  part  of  it  can  have  no  legal  operation  :  and  that  with 
i  (  -pect  to  not  making  the  disclosure  required,  or  not  deli- 
vering up  the  effects  at  the  time  of  the  examination,  the  sen- 
tence is  as  defective  as  if  it  had  stood  alone  in  the  following 
terms ;  "   if  any   bankrupt  shall  not  make  the  disclosure 

"  hereby  directed,    or  shall  not  deliver  up  his  effects" , 

without  any  further  addition  as  to  the  consequence  of  such 
default,  (c). 

It  is  said,  that  no  instance  has  occurred  of  a  capital  pu- 

(c)  4  Ev.  Col.  Stat.  Pt.  IV.  CI.  generally,    that  the  bankrupt,    in 

XXVI.   Bankrupts,  p.  87.  note  (2)  case  of  any  wilful  default  or  omis- 

where  it  is  also  said,  that  the  pre-  sion  in  any  of  the  premises,  shall  be 

ceding  statutes  t  and  5  Ann.  c.  17.  guilty  of  felony  without  benefit  of 

l.   l .  and  ")  Geo.  I.  c.  24.  s.  l .  from  clergy.     Qu.  the  decision  in  Page's 

winch  the  first  part  of  the  clause  in  case  reserved  for  the  consideration 

the  :.  Geo.  II.  c.  80.  s.  l.  is  almost  of  the  twelve  Judges  in  Trin.  T. 

literally    copied  are  not  open  to  1819. 
this  observation,    as  they    enact 
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nishment,or(as  is  believed)  ofacapitalconviction,  forthemere 
omission  to  surrender,  (d)  And  it  appears,  that  the  learned 
Judges  presiding  in  the  Court  of  Chancery  have  in  many  in- 
stances superseded  commissions,  in  order  to  prevent  a  pro- 
secution for  not  surrendering  in  time,  where  there  has  not 
appeared  to  be  any  intention  in  the  bankrupt  of  defrauding 
his  creditors  by  not  appearing  within  the  time  appointed, 
and  where  his  absence  proceeded  rather  from  an  ignorance 
of  the  consequence,  or  accident,  (e)  Such  an  order  does 
not,  however,  prevent  a  prosecution,  but  operates  only  as 
an  intimation  of  the  Chancellor's  opinion  that  the  bankrupt 
did  not  keep  out  of  the  way  fraudulently,  and  that  it  is  a 
case  in  which  the  Chancellor  does  not  see  reason  to  think 
that  if  prosecuted  he  would  be  convicted  ;  (/)  and  it  seems 
clear  that  there  must  be  a  wilful  omission  to  surrender  to 
constitute  a  felony,  (g) 

Very  few  points  appear  in  the  books  upon  the  construc- 
tion of  this  important  section  of  the  statute. 

In  an  early  case  four  objections  were  taken  on  behalf  of  Objections  to 

.  an  indictment 

the  prisoner  to  an  indictment,  which  charged  him  with  neg-  upon  this 

lecting  to  surrender  himself  to  be  examined,  &c.  against  the  statute. 
form  of  the  statute.  The  first  objection  was  that  the 
statute  enacts  that  "  if  any  person  against  whom  a  commis- 
"  sion  of  bankrupt  hath  been  awarded  and  issued  out,  &c. 
"  shall  not,  within  forty-two  days  after  notice  thereof  in 
"  writing,  surrender,  &c.;"  and  that  the  indictment  therefore 
should  have  not  only  stated  that  the  commission  was  award- 
ed,  but  that  it  had  duly  issued;  there  being  a  material  dif- 
ference in  the  meaning  of  these  words ;  the  word  awarded 
signifying  the  thing  ordered  to  be  done,  and  the  word  is- 
sued signifying  the  thing  done.     The  second  objection  was 


(d)  4  Ev.  Col.  Stat.  Ibid.  p.  88.  (/)   By  the  Vice-Chancellor  iu 

(<?)    Ex    parte    Wood,     1    Atk.  Ex  parte  Shiles,  1  Madd.  249. 

222.     Ex    parte    Shiles,    1  Madd.  (g)  Id.  Ibid. 

249, 
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*aken  upon  the  words  of  the  act,  which  say  that  "  after  no- 
•  lice  in  the  London  Gazette,  that  such  commission  hath 
been  issued,  the  bankrupt  shall  surrender  himself  to  the 
"  Commissioners  named  in  the  said  commission,  or  the  ma- 
tljor  part  of  them"  whereas,  in  one  of  the  notices  stated  in 
tin  indictment,  they  had  spun  out  their  directions  for  the 
prisoner  to  surrender  to  all  the  live  commissioners,  leaving 
out  the  words,  or  the  major  part  of  than.  The  third  objec- 
tion was  taken  upon  that  part  of  the  act  which  says,  "  that 
"  the  bankrupt  shall  have  notice  that  such  commission  has 
"  issued,  and  of  the  time  and  place  of  meeting-  of  the  com- 
"  missioners  therein  named,  8fC."  and  the  other  notice 
stated  in  the  indictment,  by  which  the  bankrupt  was  re- 
quired to  surrender  to  three  of  the  commissioners  without 
naming  any  of  the  rest.  The  fourth  objection  was  that 
there  ought  to  have  been  an  averment  in  the  indictment, 
that  the  commissioners  did  sit,  and  that  those  commission- 
ers should  have  been  named  ;  whereas  they  were  not 
named  in  the  notice,  which  only  set  forth  that  he  was  re- 
quired to  surrender  to  the  commissioners  at  Guildhall ;  and 
it  might  as  well  be  understood  of  the  commissioners  of 
sewers,  or  of  the  lieutenancy,  as  of  the  commissioners  of 
bankrupts,  for  they  all  sit  at  the  same  Guildhall.  The 
Court  were  of  opinion  that  all  these  objections  were 
good.  (//) 

etj   in  It   is   observed   that  the  principal   nicety  in  framing  an 

dicUnetfUon     indictment  on  this  statute  consists  in  the  recital  of  the  pro- 
this  Btatute.      cecdings  before  and  under  the  commission.  (/) 

(h)  Rex  v.  Frith,  0.  B.  1738.     1  ingly  refused;  and  the  prisoner  be- 

Leach    10.     Upon  tins  opinion  of  ing  put  upon  his  defence,  an  ac- 

the  Court  being  pronounced,  the  quittal  was  entered.     1  Leach  11. 

prosecutor  moved  that  the  indict-  But  the  Court  may  in  its  discretion 

'  mighl  be  quashed.     Bui  the  quash  an  indictment  al   any  time 

Court  said  it  was  by  no  means  pro-  before  the  jury   are  charged  with 

per  to  encourage  the  quashing  of  the  trial  of  the  prisoner. 
indictments  after    prisoners    have         (i)  2  Chit.  Crim.  L.  511.  notes. 
pleaded.     The  motion  was  accord- 
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And  the  necessary  evidence  will  require  attention;  as  the 
trading-,  the  petitioning  creditor's  debt,  the  act  of  bank- 
ruptcy, the  issuing-  the  commission,  and  the  proceedings  under 
it,  must  be  regularly  proved.  "  While  the  commission  sub- 
"  sists,  its  validity  may  be  assumed  for  certain  civil  purposes ; 
"  but  when  a  criminal  case  occurs,  unless  the  party  was  a 
"  bankrupt,  all  falls  to  the  ground."  (A)  In  a  case  where  a 
defendant  was  indicted  for  refusing  to  give  the  commission- 
ers an  account  of  his  effects,  he  was  acquitted  on  the  ground 
that  he  was  an  infant  at  the  time  the  debts  were  contracted, 
and  could  not,  therefore,  be  a  bankrupt  for  debts  which  he 
was  not  obliged  to  pay.  (/)  And  the  Court  of  Chancery 
will  not  lend  its  aid  to  a  prosecution  on  this  statute  by  or- 
dering the  clerk  under  the  commission  to  attend  the  trial, 
and  produce  the  proceedings,  (m) 

The  following  points  are  understood  to  have  been  de- 
cided in  a  recent  case  where  the  defendant  was  charged  by 
the  indictment  with  concealing  his  effects  to  the  amount  of 
20/.  with  intent  to  defraud  his  creditors.  First,  that  an 
averment  in  an  indictment  for  felony,  that  a  commission  is- 
sued under  the  great  seal  of  Great  Britain,  was  sufficiently 
proved  by  evidence  that  it  issued  under  the  great  seal  of 
Great  Britain  and  Ireland;  secondly,  that  a  bankrupt 
could  not  set  up  a  prior  secret  act  of  bankruptcy  to  invali- 
date his  commission ;  thirdly,  that  a  creditor  might  prove 
the  act  of  bankruptcy  before  the  commissioners ;  and, 
fourthly,  that  a  commission  of  bankruptcy  was  not  liable 
to  any  of  the  stamp  duties  imposed  by  the  44  Geo.  III. 
c.  98.  (n) 


(fc)  By  Lord  Ellenborough,  C.  J.,  (ra)  Rex  v.  Bullock,  2  Leach  9Pti. 

in    Rex    v.    Punshon,    3   Campb.  1  Taunt.  71.     But  upon  the  third 

97.  point,  viz.  the  proof  of  the  act  of 

(0  Rex    v.  Cole,    1  Ld.  Raym.  bankruptcy  by  a  creditor,  a  Qu.  is 

443.  made  by  the  reporter  in  2  Leach 

,  (to)  1  Hawk.  P.C.  c.  49.     Fraw  99G  ;  and  in  1  Taunt.  71.  the  rnar- 

dulent  Bankruptcy,  s.  7.  ginal  note  upon  this  point  is,  "Sem- 
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In  a  late  case  it  was  ruled  that  in  an  indictment  against 
a  bankrupt,  where  the  petitioning  creditors'  debt  was  al- 
leged to  be  due  to  A.,  B.,  and  C,  surviving  executors  of 
the  last  will  and  testament  of  D.,  after  proof  that  A.,  B., 
and  C,  were  the  executors,  and  were  directed  by  the  will  to 
carry  on  the  business,  it  was  necessary  to  prove  that  they 
all  assented  to  act  in  discharge  of  the  trust:  and  that  a 
general  admission  by  the  prisoner  of  a  debt,  due  to  the  ex- 
ecutors of  D.,  would  not  supply  the  defect,  (o) 

It  is  clearly  agreed  that  a  bankrupt's  wife  cannot  be  ex- 
amined on  the  part  of  the  prosecution  on  an  indictment  for 
offences  against  this  statute,  (p) 


The  statute  contains  various  other  provisions  and  regu- 


trnitment 
of  bankrupts 

by  the  com-      lations  touching  the  proceedings  against  bankrupts  and  their 
missioners. 


"  lie  that  commissioners  of  bank- 
"  rupt  m;iy  receive  evidence  of  the 
"  act  of  bankruptcy  from  a  credi- 
"  tor,  who  seeks  to  prove  under 
"the  commission:  or  at  least  if 
"  they  do,  after  evidence  aliunde 
"  of  the  act  of  bankruptcy,  proof 
"  that  the  commissioners  declared 
"  the  bankrupt  to  he  such  on  the 
"  creditors'  evidence  will  not  dis- 
"  prove  the  allegation  that  he  was 
"  duly  declared  a  bankrupt."  But 
it  has  been  ruled  in  a  late  case  that 
upon  an  issue  to  try  whether  an 
act  of  bankruptcy  has  been  com- 
mitted a  creditor  is  an  incompetent 
witness,  though  he  has  not  proved 
under  the  commission,  Crook  •  v. 
Edwards,  1  Stark.  R.  302.  And 
see    \(Luns  v.   Malkin,    3  Campb. 

543. 
(o)  Rex   v.  Barnes,   1   Stark.  R. 

243.     In  this  case  it  was  also  ruled 
that,  although  the  probate  of  a  will 


had  been  produced,  the  will  itself 
could  not  be  read  in  evidence  upon 
the  mere  production  of  it  by  the 
officer  of  the  ecclesiastical  court, 
without  some  indorsement  upon  it 
for  the  purpose  of  authentication. 
(p)    1    Hawk.   P.  C.   c.  49.      Of 
Fraudulent  Bankruptcy,  s.  4.     Ex 
parte  James,  1  P.  Wrus.  610;  where 
the  Lord  Chancellor  said    that  a 
wife  could  not  by  the  common  law 
be  a  witness  for    or    against   her 
husband ;  and   though  the  former 
statute,  21  Jac.  I.  authorized  the 
commissioners  to  examine  the  wife 
touching  any  concealments  of  the 
goods,  effects,   or  estate,    of  the 
bankrupt,  yet  it  did  not  extend  to 
examining     the     bankrupt's    wife 
touching  his  bankruptcy,  or  whe- 
ther he  had  committed  any  act  of 
bankruptcy,  and  how  or  when  he 
became  a  bankrupt. 
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examinations  by  the  commissioners  :  and  (by  s.  16.)  the  com- 
missioners have  a  power  to  commit  the  bankrupts  or  other 
persons  to  prison  for  refusing  to  answer,  or  not  fully  an- 
swering questions  or  interrogatories,  (q) 


1751 


(q)  As  to  commitments  for  not 
answering,  &c.  by  the  commission- 
ers, see  Rex  v.  Nathan,  2  Str.  880. 
Rex  v .  Perrott,  2  Burr.  1 122.  Rex 
jo.  Perrott,  Id.  1216.    Millers  case, 


2  Black.  R.  881.  Langham's  case, 
2  Black.  R.  919.  Rex  v.  Pedley, 
1  Leach  325.  Ex  parte  Nowlan, 
6T.R.  118. 


Mb2 


BOOK  THE  FIFTH. 


OF  OFFENCES  WHICH  MAY  AFFECT  THE  PERSONS  OF 
FND-1VIDUALS  OR  PROPERTY. 


CHAPTER  THE    FIRST. 


Of  Perjury  and  Subornation  of  Perjury. 


Perjury  by  J_  ERJURY  by  the  common  law  appears  to  be  a  wilful 
false  oath  by  one  who,  being  lawfully  required  to  depose 
the  truth  in  any  proceeding  in  a  court  of  justice,  swears  ab- 
solutely in  a  matter  of  some  consequence  to  the  point  in 
question,  whether  he  be  believed  or  not.  (a) 

Subornation  of  perjury  by  the  common  law  is  an  offence 
jurj  l  v   .  .  i  *  i  , 

the  common  in  procuring  a  man  to  take  a  false  oath  amounting  to  per- 
jury, uho  actually  takes  such  oath.  But  it  seems  clear  that 
if  the  person,  incited  to  take  such  an  oath,  do  not  actually 
take  it,  the  person  by  whom  he  was  so  incited  is  not  guilty 
of  subornation  of  perjury;  yet  it  is  certain  that  he  is  liable 
to  lie  punished,  not  only  by  fine,  but  also  by  infamous  cor- 
poral punishment,  (b) 

(a)   1  Hawk.  P.  C.  c.  69.  s.  1.     3  (*)   1  Hawk.  P.  C.  c.69.  s.  10.    5 

lust.  164.     Com.  Dig.  Tit.  Just,  of  Bac.  Ab.  Perjury,  and  the authori- 

Peace,  B.   10-2.     5  Bac.  Ab.     Per-  tics  there  cited. 
jury. 


i». 
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The  false  oath  must  be  wilful,  and   taken  with   some  de-  The  false 
gree  of  deliberation;  for  if  upon  the  whole  circumstances  of  be  wilful  "and 

the  case  it  shall  appear  probable,   that  it  was  owing  rather  taken  with 

sonic  {lc°*rcc 
to  the  weakness  than  perverseness  of  the  party,  as  where  it  t)f  delibera- 

was  occasioned  by  surprize,  or  inadvertency,  or  a  mistake  tlou- 
of  the  true  state  of  the  question,   it  cannot  but  be  hard  to 
make  it  amount  to  voluntary  and  corrupt  perjury,   which  is 
of  all   crimes   whatsoever   the   most  infamous  and  detest- 
able, (c) 


It  has  been  said  that  no  oath  will  amount  to  perjury,  un-  Amanmaybe 

less  it  be  sworn  absolutely  and  directlv,  and,  therefore,  that  '"dieted  tor 

perjury  in 
he  who  swears  a  thing  according  as  he  thinks,  remembers,  or  swearing  that 

believes,  cannot,  in  respect  of  such  an  oath,  be  found  guilty  J*e*^fej*sa 
of  perjury,  (d)  But  De  Grey,  Ld.  C.J.,  appears  to  have  true, 
laid  down  a  different  doctrine,  (e)  And  Lord  Mansfield,  C.  J., 
is  stated  to  have  said,  "  It  is  certainly  true  that  a  man  may 
"  be  indicted  for  perjury  in  swearing  that  he  believes  a  fact 
"  to  be  true  which  he  must  know  to  be  false."  ( f)  It  is 
further  said  that  upon  this  question  being  agitated  in  the 
Court  of  Common  Pleas,  all  the  Judges  were  unanimous 
that  belief  was  to  be  considered  as  an  absolute  term,  and 
that  an  indictment  might  be  supported  upon  such  a  state- 
ment, (g)  But  it  has  been  holden  that  perjury  cannot  be 
assigned  upon  an  assertion,  the  correctness  of  which  de- 
pends upon  the  construction  of  a  deed.  (/*) 

The  important  requisites  in  the  case  of  perjury  appear 
to  be  these ;  the  false  oath  must  be  taken  in  a  judicial  pro- 
ceeding, before  a  competent  jurisdiction,  and  it  must  be  ma- 
terial to  the  question  depending,  (i) 


(e)  1  Hawk.  P.  C.  c.  69.  s.  2.  1  Hawk.  P.  C.  c.  69.  s.  7.  note  (a), 
(rf)  3  Inst.  166.  p.  88.  (ed,  1795.) 
(e)  Miller's  case,  3  Wils.  427.    2  (h)  Rex  v.  Crespigny,  cor.  Ken- 
Black. Rep.  881.  yon,  C.  J.     1  Esp.  280. 
(/)  Pedley's  case,  1  Leach  327.  (/)  By  Lord  Mansfield,  C.  J.,  in 
(£)  Anon.  C.  P.  Mich.  T.  17S0.  Rex  v.  Aylett,  1  T.  R.  69. 
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>ath  With  respect  to  the  falsity  of  the  oath  it  should  be   ob- 

served  that  it  has  been  considered  not  to  be  material 
whether  the  fact,  which  is  sworn,  be  in  itself  true  or  false; 
for,  hoM  -never  the  thing-  sworn  may  happen  to  prove  agree- 
able  to  the  truth,  yet,  if  it  were  not  known  to  be  so  by  him 
who  swears  to  it,  his  offence  is  altogether  as  great  as  if  it  had 
been  false,  inasmuch  as  he  wilfully  swears  that  he  knows  a 
thins  to  be  true  which  at  the  same  time  he  knows  nothing: 
of,  and  impudently  endeavours  to  induce  those  before  whom 
he  swears  to  proceed  upon  the  credit  of  a  deposition,  which 
any  stranger  might  take  as  well  as  he.  (/c) 

to  The  oath  must  be  taken  either  in  a  judicial  proceeding, 

in  a  judicial  or  in  some  other  public  proceeding  of  the  like  nature, 
ceding,  wherein  the  king's  honour  or  interest  are  concerned ;  as, 
before  commissioners  appointed  by  the  king  to  inquire  of 
the  forfeitures  of  his  tenants,  or  of  defective  titles  wanting 
the  supply  of  the  king's  patents.  But  it  is  not  material 
whether  the  court,  in  which  a  false  oath  is  taken,  be  a  court 
of  record  or  not,  or,  whether  it  be  a  court  of  common  law, 
or  a  court  of  equity,  or  civil  law,  &c,  or  whether  the  oath 
be  taken  in  the  face  of  the  court,  or  out  of  it  before  persons 
authorized  to  examine  a  matter  depending  in  it  ;  as,  before 
sheriff  on  a  writ  of  inquiry,  &c. ;  or  whether  it  be  taken 
in  relation  to  the  merits  of  a  cause,  or  in  a  collateral 
matter  ;  as,  where  one  who  offers  himself  to  be  bail  for  ano- 
ther, swears  that  his  substance  is  greater  than  it  is.  (/)  But 
neither  a  false  oath  in  a  mere  private  matter,  as  in  making 
a  bargain,  &c,  nor  the  breach  of  a  promissory  oath, 
whether  public  or  private,  are  punishable  as  perjury. (m) 

In  a  case  where  perjury  was  assigned  upon  an  affidavit  of 
an  attorney  of  the  Court  of  King's  Bench,  made  in  answer 

1    Hawk.  P.  C.  c.  69.  s.  6.  rence.  J.,  in  Rex  v.  Maw  bey  and 

r.  Adams,   B.,  others,  6  T.R.  619. 
wry    Len1     iss     1764;    and  (/)  1  Hawk.  P.  C.  c.  69.  s.  3.     5 

In  d  of  by  the  Bac.  Ab.  Perjury,  (A), 
.Jiiil                     And  see  per  Law-  (m)  Id.  Ibid. 
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to  a  charge  exhibited  against  him  in  a  summary  way,  for 
having-  in  his  possession  blank  pieces  of  paper  with  affidavit 
stamps,  and  the  signatures  of  a  master  extraordinary  in 
chancery  and  another  person  at  the  bottom  of  the  papers, 
an  objection  was  taken  in  arrest  of  judgment  that  the  indict- 
ment did  not  shew  that  the  affidavit  of  the  defendant  was 
made  in  any  legal  proceeding.  It  was  urged  that  the  court 
had  no  right  to  call  on  the  defendant  summarily  to  answer 
any  complaint  against  him  merely  because  he  was  an  at- 
torney, unless  in  a  case  touching  the  defendant's  office  as  an 
attorney,  in  his  conduct  towards  some  of  the  suitors  of  the 
court,  or  for  a  breach  or  contempt  of  some  rule  or  order  of 
the  court,  or  for  some  matter  touching  the  proceedings  or 
process  of  the  court,  none  of  which  were  stated;  or  if  the 
paper  found  in  the  defendant's  custody  could  have  been  the 
object  of  a  summary  inquiry,  (not  having  been  used  or  at- 
tempted so  to  be,  nor  having  a  proper  stamp)  it  could  only 
have  been  in  the  Court  of  Chancery,  where  the  paper  could 
have  been  used,  if  at  all,  and  not  in  the  Court  of  King's 
Bench,  wherefore  all  the  proceedings  respecting  it  were  coram 
nonjudice,  and  could  not  be  the  subject  of  an  indictment  for 
perjury.     But  this  objection  was  afterwards  abandoned,  (n) 

It  has  been  doubted,  whether  a  false  oath  taken  in  Doc- 
tors' Commons,  for  the  purpose  of  obtaining  a  marriage 
licence,  amounts  to  perjury,  (o)  And  the  same  doubt  was 
entertained  in  a  subsequent  case,  where  the  defendant  was 
indicted  for  perjury  in  an  affidavit  in  Doctors'  Commons,  in 
order  to  obtain  a  licence  to  marry  one  C.  Hill,  spinster,  to 
which  he  swore  that  he  knew  no  lawful  impediment,  whereas 
in  truth  and  in  fact  he  knew  she  was  the  wife  of  another 
man.  (p) 

(n)  Rex  v.  Crossley,  7  T.  R.  317.  communicated,  as  the  prisoner  died 

(p)  Alexander's  case,  0.  B.  1767.  in  Newgate. 

1  Leach  63.     The  point  was  sub-  (p)  Woodman  s  case,  O.B.  1768. 

mitted  to  the  consideration  of  the  1  Leach  64  note  («).     The  point  ap- 

twelve  Judges,  and  several  times  pears  to  have  been  submitted  also 

agitated ;  but  the  result  was  not  in  this  case  to  the  consideration  of 


lion. 
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As  a  suit  will  be  abated  by  the  death  of  a  co-plaint  iff,  un- 
less the  death  be  suggested  according  to  the  statute  8  and  9 
Wm.  III.  c.  ll.s.  ().,  it  has  been  ruled  that  if  a  co-plaintiff 
die,  after  i^sue  joined,  a  trial  without  such  suggestion  on 
the  record  would  be  extra-judicial,  and  that  no  perjury 
could  be  assigned  upon  any  false  evidence  given  at  such 
trial,  (q) 

And  it  must  The  oatii  must  be  taken  before  a  competent  jurisdiction, 

that  is,  before  some  person  or  persons  lawfully  authorized  to 
fore  a  rompe-  l  l  J 

tentjurisdic-  administer  it.  So  that  a  false  oath  taken  in  a  court  of  re- 
quests, in  a  matter  concerninglands,  has  been  holdennotto  be 
indictable,  that  court  having  no  jurisdiction  in  such  cases,  (r) 
And  it  seemsclear,  that  no  oath  whatsoever  taken  before  per- 
sons acting  merely  in  a  private  capacity,  or  before  those  who 
take  upon  them  to  administer  oaths  of  a  public  nature,  with- 
out legal  authority  for  their  so  doing,  or  before  those  who 
are  legally  authorized  to  administer  some  kinds  of  oaths, 
but  not  those  which  happen  to  be  taken  before  them,  or 
even  before  those  who  take  upon  them  to  administer  justice 
by  virtue  of  an  authority  seemingly  colourable,  but  in  truth 
unwarranted  and  merely  void,  can  ever  amount  to  perjuries 
in  the  eye  of  the  law,  because  they  are  of  no  manner  of  force, 
but  are  altogether  idle,  (s)     But  a  false  oath  taken  before 

the  twelve  Judges-,  but  their  opi-  (r)  Bastonv.  Gouch,  3.Salk.269. 

nion  wis  not  publicly  communi-  (s)  1  Hawk.  P.  C.  c.  69.  s.  4.  and 

cated.     In  3  Chit.  Criru.  L.  713.  a  the  authorities  there  cited;  and  4 

precedent  is  given  of  au  informa-  Black.  Com.  137. where  it  is  said  "  it 

tion  by  the  Attorney -General  for  a  "  is  much  to  be  questioned  how  far 

misdemeanor  in  procuring  a  mar-  "  any   magistrate  is  justifiable  in 

with  a  minor,  by  false  allega-  "  taking  a  voluntary  affidavit  in  any 

lions  •,  and  in  the  note  (m),  it  is  said,  "extra-judicial  matter,  as  is  now 

"  It  seems  doubtful  whether  an  in-  "  too  frequent  upon  every  petty  oc- 

"  dictment  for  perjury  could  have  "  casion,  since  it  is  more  than  pos- 

"  been  supported  in  this  case;  but  "  sible,  that  by  such  idle  oaths  a 

"it  seems  most  probable  that  it  "man  may  frequently  inforocon- 

"  might."    And  1  Leach  63.  is  re-  "  sciential  incur  the  guilt,  and  at  the 

ferred  to.  «  same  time  evade  the  temporal  pe- 

(g)  Rex  u.Cohen,  1  Stark. R.  511.  "  nalties.  of  perjury," 
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commissioners  whose  commission  at  the  time  is  in  strict- 
ness determined  by  the  demise  of  the  king  is  perjury, 
if  taken  before  such  time  as  the  commissioners  had  no- 
tice of  the  demise  ;  for  it  would  be  of  the  utmost  ill  con- 
sequence in  such  case  to  make  their  proceedings  wholly 
void.  (0 

The  oath  must  be  material  to  the  question  depending; :  for  The  oath 

if  it  be  wholly  foreign  from  the  purpose,  or  altogether  im-  "m.sJ b? ,mate* 
J  °  l       t  o  rial  to  the 

material,  and  neither  in  any  way  pertinent  to  the  matter  in  question  de- 
question,  nor  tending  to  aggravate  or  extenuate  the  da-  pen  lnff* 
mages,  nor  likely  to  induce  the  jury  to  give  the  readier  credit 
to  the  substantial  part  of  the  evidence,  it  cannot  amount  to 
perjury,  because    it  is   wholly   idle   and   insignificant;    as, 
where  a  witness  introduces  his  evidence,  with  an  imperti- 
nent preamble  of  a  story  concerning  previous  facts,  not  at 
all  relating  to  what  is  material,  and  is  guilty  of  a  falsity  as  to 
such  facts,  (u)  And  it  appears  to  have  been  determined,  that 
where  a  witness  being  asked  by  a  judge  whether  A.  brought 
a  certain   number  of  sheep  from   one  town  to  another  all 
together,  answered,  that  he  did  so,  whereas  in  truth  A.  did 
not  bring  them  all  together;  but  part  at  one  time  and  part 
at  another  ;  yet  such  witness  was  not  guilty  of  perjury,  be- 
cause the  substance  of  the  question  was,  whether  A.  did 
bring  them  at  all  or  not,  and  the  manner  of  bringing  them 
was  only  a  circumstance.     And  that  upon  the  same  ground 
where  a  witness,  being  asked  whether  a  particular  sum  of 
money  were  paid  for  two  things  in  controversy  between  the 
parties,  answered  that  it  was,  whereas,  in  truth,  it  was  paid 
only  for  one  of  them  by  agreement,  such  witness  ought  not 
to  be  punished  for  perjury  ;  because,  as  the  case  was,  it  was 
not  material  whether  the  sum  were  paid  for  one  or  both. 
And  it  is  also  said  to  have  been  resolved,  that  a    witness 
who    swore   that   a    man  drew   his   dagger,   and  beat   and 
wounded  J.  S.,  whereas  in  truth  he  beat  him  with  a  staff, 

(0  1  Hawk.  P.  C.  c.  69.  s.  4.    5  («)  Rex  v  Griepe,  1  Ld.  Rayno. 

Bac.  Ab.  Perjury,  (A).  256.     5  Bac.  Ab.  Perjury,  (A). 

5   T 
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not  guilty  of  perjury,  because  the  beating  only  was 
material.  ( 

But  upon  these  decisions  it  is  remarked,  that  perhaps  in 
all  these  cases  it  ought  to  be  intended,  that  the  question  was 
put  in  such  a  manner,  that  the  witness  might  reasonably  ap- 
prehend that  the  sole  design  of  putting  it  was  to  be  informed, 
of  the  substantial  part  of  it,  which  might  induce  him  through 
inadvertency  to  take  no  notice  of  the  circumstantial  part, 
and  give  a  general  answer  to  the  substantial;  for  otherwise, 
if  it  appear  plainly  that  the  scope  of  the  question  was  to  sift 
him  as  to  his  knowledge  of  the  substance,  by  examining  him 
strictly  concerning  the  circumstances,  and  he  give  a  parti- 
cular and  distinct  account  of  the  circumstances  which  after- 
wards appears  to  be  false  ;  surely  he  cannot  but  be  guilty  of 
perjury,  inasmuch  as  nothing  can  be  more  apt  to  incline  a 
jury  to  give  credit  to  the  substantial  part  of  a  man's  evi- 
dence, than  his  appearing  to  have  an  exact  and  particular 
knowledge  of  all  the  circumstances  relating  to  it.  (j/)  And 
it  is  spoken  of  as  a  reasonable  opinion,  that  a  witness  may 
be  guilty  of  perjury  in  respect  of  a  false  oath  concerning  a 
mere  circumstance,  if  such  oath  have  a  plain  tendency  to 
corroborate  the  more  material  part  of  the  evidence  ;  as  if,  in 
trespass  for  spoiling  the  plaintiff's  close  with  the  defendant's 
3heep,  a  witness  swears  that  he  saw  such  a  number  of  the  de- 
fendant's sheep  in  the  close  ;  and  being  asked  how  he  knew 
them  to  be  the  defendant's,  swears  that  he  knew  them  by 
such  a  mark,  which  he  knew  to  be  the  defendant's  mark, 
whereas,  in  truth,  the  defendant  never  used  any  such  mark.(s) 
And  it  appears  to  have  been  holden  not  to  be  necessary 
that  it  should  appear  to  what  degree  the  point  in  which  a 
man  is  perjured  was  material  to  the  issue,  and  that  it  will 
be  sufficient  if  the  point  were  circumstantially  material,  (a) 

(x)  2  Roll,  41,  42,  369.  Hell.  97.  Hawk.  P.  C.  c.  69.  s.  8. 

i  Hawk.  P.  C.  c.  Oy.  s.  8.  (a)  Rex  v.  Gricpc,  1  Ld.  Raym. 

( j/)  !  Hawk.  P.  C.  c.  69.  s.  8.  258. 
(z)  5  ]}uc.  Ab.  Perjury  >  (A).     1 
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And  still  less  is  it  necessary  that  the  evidence  be  sufficient 
for  the  plaintiff  to  recover  upon,  since  evidence  may  be  very 
material,  and  yet  not  full  enough  to  prove  directly  the  point 
in  question,  (b)     In  a  modern  case  where  A.  advanced  mo- 
ney to  B.  on  two  distinct  mortgages,  upon  one  of  which  the 
security  was  insufficient,  and  B.  assigned  the  equity  of  re- 
demption in  both  to  C,  who  assigned  the  insufficient  estate 
to  an  insolvent,  and  filed  a  bill  against  A.  to  redeem  the 
other,  to  which  bill  A.  put  in  his  answer,  and  therein  denied 
having  had  notice  of  the  assignment  to  the  insolvent;  it  was 
holden  that  the  notice  was  a  material  fact  upon  which  per- 
jury might  be  assigned,  (c) 

It  should  be  observed,  that  a  man  may  be  as  much  per-  A  man  may  be 
jured  by  an  oath  taken  by  him  in  his  own  cause,  either  in  an  anlathtaken 

answer  in  chancery,  or  in  an  answer  to  interrogatories  con-  m  his  own 

-    -  .  m  i  ,  .     cause, 

cernmg  a  ^contempt,  or  in  an  affidavit,  &c,  as  by  an  oath 

taken  by  him  as  a  witness  in  the  cause  of  another  person,  (d) 

But  the  oath  must  be  taken  by  a  person  sworn  to  depose 

the  truth  ;  and  a  false  verdict  does  not  come  under  the  no-  But  a  false 

tion  of  perjury,  because  the  jurors  do  not  swear  to  depose  notton?e°un- 

the  truth;    but  only  to  judge  truly  of  the  depositions  of  der  the  notion 

Others,  (e)  of  perjury. 

A  further  point  of  general  application  may  be  mentioned,  Itisnotneces- 
namely,  that  it  appears  not  to  be  important  whether  the  Sary  that  tue 
the  false  oath  were  credited  or  not,  or  whether  the  party  in  were  credited, 
whose  prejudice  it  was  taken  were  in  the  event  any  ways 
damaged  by  it;  for  the  prosecution  is  not  grounded  on  the 
damage  to  the  party,  but  on  the  abuse  of  public  justice,  (f) 

In  some  cases,  where  a  false  oath  has  been  taken,  the  party  False  oath  i* 

dictable  in 

(b)  Reg.  v.  Rhodes  and  Cole,  2  5  Bac.  Ab.  Perjury  (A). 
Ld.  Raym.  887.  (e)  Id.  Ibid. 

(c)  Rex  v.Pepys,  cor.  Kenyon,  C.  if)  1    Hawk.  P.  C.  c.  69.  s.  9. 
J.,  Peake,  N.  P.  R.  1 38.  5  Bac.  Ab.  Perjury,  (A) 

(d)  1   Hawk.  P.  C.  c  69.  s.  5. 
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some  cases, 
,\  not 
nable  :is 
perj 


may  be  prosecuted  by  indictment  at  common  law,  though 
the  offence  may  not  amount  to  perjury.  Thus  it  appears  to 
have  been  holden,  that  any  person  making  or  knowingly 
u-ing  any  false  affidavit  taken  abroad,  (though  a  perjury 
could  not  be  assigned  on  it  here)  in  order  to  mislead  our 
courts  of  justice  is  punishable  by  indictment  as  for  a  misde- 
meanor :  and  Lord  Ellenborough,  C.  J.  said,  "  that  he  had 
lt  not  the  least  doubt,  that  any  person  making  use  of  a  false 
a  instrument  in  order  to  prevent  the  course  of  justice  was 
"  guilty  of  an  offence  punishable  by  indictment."  (g) 


Statutes relat-        We    may   now   proceed  to  consider   the   statute  5  Eliz. 
ngtoperjury.    c     g     amj   o(her   statutes    which    relate   to    the    offence   of 

perjury. 

Eliz.  c.9.  s.        The  statute  5  FJiz.  c.   9.   (made  perpetual  by  29    Eliz. 
witness^    c.    5.  s.  2.  and  21  Jac.    I.  c.  28.   s.    8.)  enacts  (by    s.    S.) 

("miml  "  that   all  and  every   such  poison  and   persons  which  shall 

jury   in  '  . 

matter  in  '        "  unlawfully  and  corruptly  procure  any  witness  or  witnesses 

suit,  by  writ,     «  |     letters,  rewards,  promises,  or  bv  any  other  sinister  and 
i  oncern-  J  '  '  7  J        J 

ing  any  lands,    "  unlawful  labour  or  means  whatsoever,  to  commit  any  wil- 
whens'wornin    "  ^"'  aru'  corrupt  perjury,   in  any  matter  or  cause  wliatso- 

perpetuam  rri   «  ever  now   depending,  or  which   hereafter  shall  depend  in 
memoriamnu-    ...  .  "  .  .  .,,  ,    . 

nishableby        "suit  and  variance,  by  any  writ,   action,  bill,  complaint  or 

"  information,  in  any  wise  touching  or  concerning  any  lands, 
,  m  j  t>  ,  ,      ,  , 

"  tenements  or  hereditaments,  or  any  goods,  chattels,  debts 

"  or  damages,  in  any  of  the  courts  before  mentioned,  (h)  or 

"  in  any  of  the  queen's  majesty's  courts  of  record  or  any 

"  leet,  view  of  frank   pledge   or   law  day,  ancient  demean 


(g)  Omealy  v.  Newell,  8  East. 
304. 

(h)  Viz.  (as  in  s.  1.)  "  the  kind's 
"  Courts  of  Chancery,  the  Star 
•'  Chamber,  tin'  vt  hitehall,  or  else- 
"  where  within  any  of  the  king's 
"  dominions  of  England  or  Wales, 
"  or  tin-  marchesof  the  same,  where 
"  any  person  or  persons  have  or 


"  from  thenceforth  should  have 
"  authority  by  virtue  of  the  king's 
"  commission,  patent  or  writ,  to 
"  hold  plea  of  land,  or  to  examine, 
"  hear  or  determine  any  title  of 
"  lands,  or  any  matter  or  witnesses 
"  concerning  the  title,  right  or  in- 
"  terest  of  any  lands,  tenements,  or 
"  hereditaments." 
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11  court,  linndred  court,  court  barou,  or  in  the  court  or 
"  courts  of  the  stannary  in  the  counties  of  Devon  and  Corn.' 
"  wall;  or  shall  likewise  unlawfully  and  corruptly  procure 
"  or  suborn  any  witness  or  witnesses,  which  shall  be  sworn 
li  to  testify  in  perpetuam  rei  memoriam;  that  then  every 
tc  such  offender  or  offenders  shall  for  his,  her  or  their  said  of- 
"  fence,  being-  thereof  lawfully  convicted  or  attainted,  lose 
"  and  forfeit  the  sum  of  forty  pounds." 

The  fourth  section  enacts,  that  "  if  it  happen  any  such  of-  S.  4.  Such  of- 

"  fender  or  offenders,  so  being-  convicted,  or  attainted   as  havineeoods 

"  aforesaid,  not  to  have  any  goods  or  chattels,  lands  or  tene-  &c-  to  the 

"  ments,  to  the  value  of  forty  pounds,  that  then  every  such  to  suffer  im-  * 

"  person  so  being  convict  or  attainted  of  any  of  the  offences   Pnsonment, 
f  .  .  .  and  stand  in 

"  aforesaid,  shall  for  his  or  their  said  offence  suffer  impri-  the  pillory. 

"  sonraent   by   the  space  of  one  half-year,   without  bail  or 

*.*  main-prize,  and  to  stand  upon  the  pillory  the  space  of  one 

"  whole  hour,  in   some  market  town,  next  adjoining-  to  the 

"  place  where  the  offence   was  committed,  in  open  market 

"  there,  or  in  the  market  town  itself  where  the  offence  was 

"  committed." 

The  fifth  section  enacts,  "  That  no  person  or  persons,  be-  s.  5.   Persons 

"  inff  so  convicted  or  attainted,  be  from  thenceforth  received  convlcted mao\ 

to  be  received 
"  as  a  witness  to  be  deposed   and  sworn  in  any  court  of  re-  as  witnesses 

"  cord  (within  England,  Wales,  or  the  marches  of  the  same,)  j^tJrg  rf" 

"  until  such  time  as  the  judgment  given  against  the  said  per-  ed. 

"  son  or  persons  shall  be  reversed  by  attaint  or  otherwise  ; 

"  and  that,  upon  every  such  reversal,  the  parties  grieved  to 

"  recover  his  or  their  damages  against  all   and  every   such 

•'person  and   persons  as  did  procure  the  said  judgment  so 

"  reversed  to  be  first  given  against  them  or  any  of  them,  by 

"  action   or  actions  to  be  sued   upon   his  or  their  case  or 

"  cases,  according  to  the  course  of  the  common  laws  of  this 

"  realm." 


The  sixth  section  enacts,  "  That  if  any  person  or  per-  S.  6.   Persons 

committing 
perjury  to for- 


"  sons  either  by   the  subornation,   unlawful    procurement,  Cg"imilt'nf 
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and  "  sinister  persuasion  or  means  of  any  others,  or  by  their 

'";  !  'own  act,   consent,  or  agreement,  wilfully  and  corruptly 

months;  and  «  commit  any  manner  of  wilful  perjury,  by  his  or  their  de- 

!  «  position  in  any  of  the  courts  before-mentioned,  or  being 

,urt.  "  examined  ad  pcrpctuam  rri  mcmoriam,  that  then  every  per- 

Ofn  Lil  rr>  ■  •  ■!'  ,1  c    J      1  „ 

judgment  re-  "  son  or  persons  so  offending,  and  being  thereof  duly  con- 
"  victed  or  attainted  by  the  laws  of  this  realm,  shall  for  his 
"  or  their  said  offence  lose  and  forfeit  twenty  pounds,  and  to 
"  have  imprisonment  by  the  space  of  six  months  without 
"  bail  or  niainprize  ;  and  the  oath  of  such  person  or  per- 
"  sons  so  offending  from  thenceforth  not  to  be  received  in 
"  any  court  of  record  within  this  realm  of  England  or 
"  Wales,  or  the  marches  of  the  same,  until  such  time  as  the 
"judgment  given  against  the  said  person  or  persons  shall  be 
"  reversed  by  attaint  or  otherwise :  and  that  upon  every 
"  such  reversal  the  parties  grieved  to  recover  his  or  their 
"  damages  against  all  and  every  such  person  and  persons  as 
"  did  procure  the  said  judgment  so  reversed  to  be  given 
"  against  them  or  any  of  them,  by  action  or  actions  to  be 
"  sued  upon  his  or  their  case  or  cases  according  to  the  course 
"  of  the  common  laws  of  this  realm." 

S   7     And  if      ^e  seventh   section   enacts,    "  That    if  it  happen   the 

such  offenders  "said  offender  or  offenders   so  offending  not  to  have  any 

goods  to  the    "  goods  or  chattels  to  the  value  of  twenty  pounds,  that  then 

value  (>1  20J.,  «  j,e  or  they  to  be  set  on  the  pillory  in  some  market-place 
they  are  to  he  ...       ...  .  .  .        .  ,         . ,     „. 

set  in  tbepil-       within   the  shire,  city,  or  borough,  where  the  said  offence 

lory.andhave  cc  shall  be  committed,  by  the  sheriff  or  his  ministers,  if  it 

their  oars  • 

nailed ;  and      "shall   fortune  to  be  without  any  city  or  town  corporate ; 

,l1'         ]  «  and  if  it  happen  to  be  within  any  such  city  or  town  cor- 
irom  being  '  '  j  j 

witnesses  un-    "  porate,  then  by   the  said  head  officer  or  officers  of  such 

lil  judgment     ,,    .,  .  ,       .  .  .,    •        •    ■  ,  , 

irsed.  Clty  or  town  corporate,  or  by  Ins  or  their  minister,  and 

"  there   to    have   both   his  ears    nailed,   and   from    thence- 

"  forth  to  be  discredited  and  disabled  for  ever  to  be  sworn 

i   any   of  the   courts    of    record   aforesaid,    until    such 

"  time  as  the  judgment  shall   be  reversed,  and  thereupon 

"  to  recover  his  damages  in  manner  and  form  before- men- 

•  tioned." 


chap,  i.]         Of  Perjury,  S$c.  by  Statutes.  1763 

By  the  further  provisions  of  the  statute  it  is  enacted,  that  Disposal  of 

.  fortciturcs. 

one  moiety  of  the  said  forfeitures  shall  be  to  the  king,  and 

the  other  moiety  to  such  person  as  shall  be  grieved,  hindered, 
or  molested  by  reason  of  any  of  the  offences  before-men- 
tioned, that  will  sue  for  the  same,  &c. ;  and  that  as  well  the  Trial  of  of- 

ICilCCS 

judge  and  judges  of  every  such  of  the  said  courts  where  any 

such  suit  shall  be,  and  whereupon  any  such  perjury  shall  be 

committed,  as  also  the  justices  of  assize  and  gaol  delivery, 

and  justices  of  peace  at  their  quarter  sessions,  both  within 

the  liberties  and  without,  may  inquire  of,  hear  and  determine 

all  offences  against  the  said  act.  (?)     And  it  is  provided,  The  act  is  not 
ii-iin  i  •  •       i  to  extend  to 

that  the  said  act  shall  no  way  extend  to  any  spiritual  or  cc-  spiritual 

clesiastical  court,  but  that  every  such  offender,  as  shall  of-  colirts- 

fend  in  term  as   aforesaid,  shall  be  punished  by  such  usual 

and  ordinary  laws  as  are  used  in  the  said  courts.  (A)     And 

it  is  also  provided,  that  the  said  statute  shall  not  restrain  Nor  to  re- 
.  ,  n  .     i       .  ii,  ±  -i     strain  other 

the  authority  of  any  judge  having  absolute  power  to  punish  ttatfishment 

perjury  before  the  making  thereof;  but  that  every  such  of  perjury. 
judge  may  proceed  in  the  punishment  of  all  offences  punish- 
able before  the  making  of  the  said  statute,  in  such  wise  as 
they  might  have  done  and  used  to  do  to  all  purposes,  so  that 
they  set  not  on  the  offender  less  punishment  than  is  con- 
tained in  the  said  act.  (/) 

The  important  statute  relating  to  the  punishment  of  per-  2  Geo.  II. 

iurv  is  the  2  Geo.  II.  c.  25.  s.  2.  which,  in  order  the  more  «;•  25.  s.  2. 
J      J  ...  Perjury  and. 

effectually  to  deter  persons  from  committing  wilful  and  cor-  subornation 

rupt  perjury,  or  subornation  of  perjury,  enacts,  "  That  be-  ma^ftnftheV 

"  sides  the  punishment  already  to  be  inflicted  by  law  for  so  punishable  by 

"  great  crimes,  it  shall  and  may  be  lawful  for  the  court  or  ^ hard  la- 

6i  iudsre,  before  whom  any  person  shall  be  convicted  of  wil-  hour,  in  the 

V,"         ,  .  ,  •  n  house  of  cor- 

"  tul  and  corrupt  perjury,  or  subornation  ot  perjury,  ac-  rt.cljun  ;  or 

"  cordina:  to  the  laws  now  in  being,  to  order  such  person  to  b)  transpor- 

&  .  .  tation  for 

"  be  sent  to  some  house  of  correction  within  the  same  county,  seven  jCars. 

"  for  a  time  not  exceeding  seven  years,  there  to  be  kept  to 


(/)  S.  8,  9.  (0  S.  13. 

(fc)S.  U. 
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"  hard  labour  during  all   the  said  time,  or  otherwise  to  be 

'•  transported  to  some  of  his   majesty's  plantations  beyond 

"  the  seas,  for  a  term  not  exceeding-  seven  years,  as  the  court 

*'  shall  think  most  proper;  and  thereupon  judgment  shall  be 

"  <nven,   that  the  person  convicted  shall  be  committed  or 

"  transported   accordingly  over  and  beside  such  punishment 

"  as  shall  be  adjudged  to  be  inflicted  on  such  person,  agree- 

"  able  to  the  laws  now  being  ;  and  if  transportation  be  di- 

"  rected,  the  same  shall  be  executed  in  such  manner  as  is  or 

"  shall  be  provided  by  law  for  the  transportation  of  felons ; 

Offenders  so      "  and  if  any  person  so  committed  or  transported  shall  volun- 

ortranso  |      "  ta"ty  escaPe  or  break  prison,  or  return   from  transporta- 

ed,  escaping     "  tion  before  the  expiration   of  the  time  for  which  he  shall 

prison,  or  re-    "  ne  ordered  to  be   transported,  as  aforesaid,  such  person, 

turninpfrom    "being  thereof  lawfully  convicted,  shall   suffer  death  as  a 

tion  to  suffer  "  felon,  without  benefit  of  clergy,   and  shall   be  tried   for 

death  without  cc  sucj,   fe]ony   \n  the  countv  where  he  so  escaped,  or  where 

benefit  of  J  J  r 

clerj  "  he  shall  be  apprehended." 

Statutes  relat-       Besides  these  statutes,  there  are  a  great  number  relating 
•  omnnu'ed  'in   to  perjury  committed  in  particular  proceedings  and  transac- 

particular         tions,  and  by  particular   persons,  some  of  which  it  will  be 

proceedings,  .      ,,  .        ,  f^  c  ,.  .      , 

&c  and  l>\       proper  to  notice  in  this  place.     Enactments  of  tins  desmp- 

partiruiar         t;on  are  f0  })e  met  wjtjj  jn  so  many  and  such  various  statutes 

nprenne  * 

that  it  is  not  presumed  but  that  many  of  them  have  not  come 
within  the  author's  observation. 


persons. 


false  affirma-       Tt   should  first  be  mentioned  that  the  false  affirmation,  or 

lions  of 

Quakers.  declaration,   of  any  of  the  people  called  Quakers,  made  in- 

stead of  an  oath,  will  subject  the  party  to  the  penalties  of 
perjury,  by  the  enactments  of  several  statutes  ;  7  and  8 
W.  III.  c.  34.  8  Geo.  I.  c.  6.  and  22 Geo.  II.  c.  46.  The 
latter  statute,  (by  s.  36.)  enacts,  "  That  in  all  cases  where- 
"  in  by  an  act  or  acts  of  parliament  now  in  force,  or  here- 
"  alter  to  be  made,  an  oath  is  or  shall  be  allowed,  authorized, 
"  directed  or  required,  the  solemn  affirmation  or  declaration 
*•  of  any  of  the  people  called  Quakers,  in  the  form  pre- 
"  scribed  by  the  said  act  made  in  the  eighth  year  of  his  said 


'     16.   9.  30. 
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11  late  majesty's  reign,  (w)  shall  be  allowed  and  taken  instead 
"  of  such  oath,  although  no  particular  or  express  provision 
"  be  made  for  that  purpose  in  such  act  or  acts  ;  and  all  per- 
"  sons  who  are  or  shall  be  authorized  or  required  to  ad- 
"  minister  such  oath  shall  be  and  are  hereby  authorized  and 
"  required  to  administer  the  t-aid  affirmation  or  declaration  ; 
"  and  the  said  solemn  affirmation  or  declaration  so  made  as 
"  aforesaid  shall  be  adjudged  and  taken,  and  is  hereby  en- 
"  acted  and  declared  to  be  of  the  same  force  and  effect,  to 
"  all  intents  and  purposes,  in  all  courts  of  justice,  and  other 
"  places,  where  by  law  an  oath  is  or  shall  be  allowed,  au- 
"  thorized  directed  or  required,  as  if  such  Quaker  had  taken 
"  an  oath  in  the  usual  form  ;  and  if  any  person  making  such 
"  affirmation  or  declaration,  shall  b.'  lawfully  convicted  of 
"  having  wilfully,  falsely  and  corruptly  affirmed  and  declared 
"  any  matter  or  thing,  which,  if  the  same  had  been  deposed 
"  in  the  usual  form,  would  have  amounted  to  wilful  and  cor- 
u  rupt  perjury,  every  person  so  offending  shall  incur  and 
"  suffer  the  like  pains,  penalties  and  forfeitures,  as  by  the 
li  laws  and  statutes  of  this  realm  are  to  be  inflicted  on  per- 
sons convicted  of  wilful  and  corrupt  perjury."  But,  (by  Q  . 
s.  37.)  it  is  provided,  "  That  no  Quaker  shall  by  virtue  of  to  give evi- 
"  this  act  be  qualified  or  permitted  to  give  evidence  in  any  m\aa\  "lses'" 
"  criminal  cases,  or  to  serve  on  juries,  or  to  bear  any  office 
"  or  place  of  profit  in  the  government." 

The  statutes  for  enabling  the  commissioners  of  the  na-  Perjury  in  re- 
t  .  .  spect  ol  life. 

tional  debt  to  grant  lite-annuities   usually  contain  clauses  annuities. 

relating  to  perjury  ;  as  the  48  Geo.  III.  c.  142.  s.  26.,  and 
the  52  Geo.  III.  c.  129.  s.  7.  The  clause  of  the  latter  sta- 
tute is  in  the  following  form  :  "  That  if  any  person  in  any 
"  affidavit  or  affirmation  to  be  taken  under  the  provisions  of 
"  this  act,  shall  wilfully  or  corruptly  swear  or  affirm  any 
"  matter  or  thing  which  slrall  be  false  or  untrue,  every  such 
(i  person  so   offending,  and  being  thereof  duly  convicted, 

(m)  That  form  was  as  follows : —      and  truly  declare  and  affirm." 
"  1,  A.  B.  do  solemnly,  sincerely,  1 


i    jg  Of  Perjury,  $c.  by  Statutes.         [book  v. 

'•  shall  be  and  is  hereby  declared  to  be  subject  and  liable  to 
nil   pains  and  penalties  as  by  any  laws  now  in  force  any 

•  persons  convicted  of  wilful  and  corrupt  perjury  are  sub- 
Ct  and  liable  to." 


irj  in  rc- 


The  statute  51  Geo.  III.  c.  15.  which   authorized  an  is- 


1  "'  ' '•'"*     sue  of  exchequer  bills  to  commissioners  for  the  purpose  of 

chequer  bills.  . 

their  making  advances  for  the  assistance  and  accommodation 

of  manufacturers,  directs  certain  oaths  to  be  administered  ; 

and  then  (by  s.  10.)  enacts,  "  That  if  any  person  or  persons 

"  upon  examination  upon  oath  or  affirmation  before  the  said 

11  commissioners  respectively,  or  if  any  person  or  persons 

"  making  any  such  affidavit  or  deposition  as  before-men- 

Cl  tioned,  shall  wilfully  and  corruptly  give  false  evidence,  or 

11  shall  in  such  affidavit  or  deposition  wilfully  and  corruptly 

"  swear,  affirm  or  allege  any  matter  or  thing  which  shall  be 

"  false  or  untrue,  every  such  person  or  persons  so  offending, 

"  and  being  thereof  duly  convicted,  shall  be  and  is  and  are 

"  hereby  declared  to  be  subject  and  liable  to  such  pains  and 

"  penalties  as  by  any  law  now  in  being  persons  convicted  of 

"  wilful  and  corrupt  perjury  are  subject  and  liable  to." 

Pcrjiiry  relat-       Many  of  the  statutes  relating  to  the  duties  of  excise  and 

iothedu-  customs  contain  clauses  of  a  similar  kind  ;  as  the  42  Geo. 
lies  oi  excise 

customs.     III.  c.  94.  s.  17.  and  56  Geo.  III.  c.  103.  s.  23.  in  respect 

of  the  drawbacks  and  allowances  upon  paper,  pasteboard, 
&c.  ;  and  the  55  Geo.  III.  c.  113.  s.  6.  and  56  Geo.  III. 
c.  108.  s.  7.  in  respect  of  the  duties  and  drawbacks  upon 
plate-glass,  &c.  The  46  Geo.  III.  c.  112.  s.  3.  contains  a 
genera)  provision  on  the  subject  of  the  excise  ;  and,  after  in- 
citing that  by  the  several  acts  relating  to  his  majesty's  duties 
of  excise,  oaths  are  required  to  be  taken  in  manner  therein 
mentioned,  and  that  it  was  expedient  to  make  such  provision 
as  thereinafter  mentioned,  for  the  punishment  of  persons 
wilfully  taking  a  false  oath,  in  any  of  the  cases  in  which  an 
oath  is  by  any  such  acts  directed  or  required  to  be  taken,  it 
enacts,  ';  That  any  person  or  persons  who  shall  be  convicted 
"  of  wilfully  taking  a  false  oath  in  any  of  the  cases  in  which 
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K  an  oath  is  by  any  act  or  acts  of  parliament  relating  to  the 
"  duties  of  excise  directed  or  required  to  be  taken,  shall  be 
**  liable  to  the  pains  and  penalties  to  which  persons  are  liable 
"  for  wilful  and  corrupt  perjury."  The  statute  49  Geo.  III. 
c.  46.  s.  2.  with  respect  to  oaths  taken  before  the  principal 
officers  of  the  customs  in  America  and  the  West  Indies, 
enacts,  Ci  That  if  any  person  or  persons  whomsoever  shall 
li  be  convicted  of  making  a  false  oath  touching  any  of  the 
u  facts  directed  or  required  by  this  act  to  be  testified  on 
"  oath,  or  of  giving  false  evidence  on  his,  her,  or  their  ex- 
"  animation  on  oath  as  aforesaid,  by  or  before  any  collector 
"  and  comptroller  of  the  customs,  of,  at,  or  belonging  to  any 
K  port  in  the  West  Indies,  or  America,  or  either  of  them,  or 
tc  such  other  person  or  persons  appointed  as  aforesaid  in 
"  conformity  to  the  directions  of  this  act,  such  person  or 
u  persons  so  convicted  as  aforesaid  shall  be  deemed  guilty  of 
Ci  perjury,  and  shall  be  liable  to  the  pains  and  penalties  to 
"  which  persons  are  liable  for  wilful  and  corrupt  perjury." 

The  statute  43  Geo.  III.  c.  56.  entitled,  "  An  act  for  re-  Perjury  in  re. 
i(  gulating  the  vessels  carrying  passengers  from  the  United  enters  to  f<>~ 

"  Kingdom    to   his   majesty's   plantations   and   settlements  re'»u  settIe- 

,  .  ments. 

"  abroad,  or  to  foreign  parts,  with  respect  to  the  number  of 

"  such  passengers,"  enacts,  (by  s.  20.)  "  That  if  any  per- 

"  son  taking  any  oath  by  this  act  authorized  or  required  to 

"  be  taken,  shall  thereby  commit  wilful  perjury,  or  if  any 

(i  person  shall  unlawfully  procure  or  suborn  any  person  to 

"  take  any  oath  by  this  act  authorized  or  required  to  be 

"  taken,  whereby  such  person  shall  commit  wilful  perjury, 

"  every  such  person  shall  incur  and  suffer  the  like  pains  and 

"  penalties  as  are  by  law  inflicted  upon  persons  committing 

"  wilful  and  corrupt  perjury,  or  subornation  of  perjury,  in 

"  Great  Britain  and  Ireland  respectively." 

The  last  stamp  act,  55  Geo.  III.  c.  184.  s.  53.  contains  Perjury  relat 

a  general  provision  in  respect  of  oaths  relating  to  the  stamp  l°g  to  !he 

.  r  a  r    stamp  duties. 

duties;  and  enacts,  '*lhat  all  and  every  person  and  per- 

cl  sons  before  whom  any  affidavit  or  solemn  affirma-ion  is  or 
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"shall  be  required  or  directed  to  be  made  by  this  or  any 
'•  former  or  future  act  of  parliament  relating-  to  any  stamp 
••  duties,  shall  bo,  and  they  are  hereby  authorized  to  take  the 
'•  same  and  administer  the  proper  oath  or  affirmation  for 
;i  that  inn  pose  ;  and  if  any  person  making  any  such  affidavit 
"or  affirmation  shall  knowingly  and  wilfully  make  a  false 
"  oath  or  affirmation  of  or  concerning  any  of  the  matters  to 
"  be  therein  specified  and  set  forth,  every  person  so  offend- 
"  ing  and  being  thereof  lawfully  convicted,  shall  be  subject 
"  and  liable  to  such  pains  and  penalties  as  by  any  law  now 
"  in  force,  persons  convicted  of  wilful  and  corrupt  perjury, 
"  are  subject  and  liable  to."  The  statute  54  Geo.  III. 
c.  133,  "an  act  for  enabling  the  commissioners  of  stamps 
"  to  make  allowances  for  spoiled  stamps  on  policies  of  as- 
"  surance,  and  for  preventing  frauds  relating  thereto," 
enacts,  (by  s.  13.)  "  That  if  any  person  making  any  such 
"  affidavit  or  affirmation  as  aforesaid,  shall  knowingly  and 
"  wilfully  make  a  false  oath  or  affirmation,  of  or  concern- 
"  in»-  any  of  the  matters  to  be  therein  specified  or  set  forth, 
"  every  person  so  offending,  and  being  thereof  lawfully  con- 
"  victed,  shall  be  subject  and  liable  to  such  pains  and  pe- 
"  nalties  as  by  any  law  now  in  force  persons  convicted  of 
"  wilful  and  corrupt  perjury  are  subject  and  liable  to." 

Perjury  relat-  The  statute  39  and  40  Geo.  III.  c.  89.  entitled,  "  An  act 
"  for  the  better  preventing  the  embezzlement  of  his  majesty's 
"  naval,  ordnance  and  victualling  stores,"  enacts,  (by  s.  3d.) 
"  That  if  any  person  upon  examination  on  oath  or  affirma- 
"  tion  before  any  commissioners  of  the  navy,  ordnance  or 
•■  victualling  respectively,  or  before  any  justice  of  the  peace 
"  in  Great  Britain,  in  any  matter  relating  to  the  execution 
"  of  this  act,  shall  wilfully  and  corruptly  give  false  evidence, 
"i  shall,  in  any  information  or  deposition  sworn,  or  affirm- 

•  ation   taken  in   writing  before  any   such  commissioner  or 
"justice,  wilfully   and  corruptly  swear  or  affirm  any  matter 

•  or  thing  which  shall  be  false  or  untrue,  every  such  person 

•  -o  offending,  and  being  thereof  lawfully  convicted,  shall 

•  be  and  is  hereby  declared  to  be  subject  and  liable  to  the 
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"  like  pains  and  penalties  as  any  persons  convicted  of  wilful 
i-  and  corrupt  perjury  are  by  any  law  now  in  force  subject 
"  and  liable  to." 

The  statute  55  Geo.  III.  c.  157.,  by  which  the  courts  of  Perjury  in 
law  and  equity  in  Ireland  were  empowered  to  grant  com-  f^^^Irish 
missions  for  taking  affidavits  in  all  parts  of  Great  Britain,  courts. 
enacts,  (by  s.  8.)  "  That  every  person  who  shall  in  England 
"  or  Scotland,  be  sworn  or  deponed,  and  examined  as  a  wit- 
"  ness,  or  sworn  or  deponed  to  the  truth  of  any  answer  or 
"  plea  or  affidavits  before  any  officer  or  officers  who  shall  be 
"  appointed    under  the  authority   of  this  act  for  taking  the 
"  same,  and  who  shall,  in  his  or  her  answer,  plea  or  affidavit, 
"  wilfully  swear  or  depone  falsely,  shall  be  deemed  guilty  of 
"  perjury,   and  shall  incur  and   be  liable  to  the  same  pains 
"  and  penalties  as  if  such  person  had  wilfully  sworn  or  de- 
"  poned  falsely  in  the  open  court,  wherein  the  suit  in  which 
"  such  oath  was  so  taken  then  depended." 

The  statute  55  Geo.  III.  c.  60.  relating  to  the  execution   Perjury  relat- 

of  letters  of  attorney,  and   wills  of  petty  officers,  seamen,  ,n£to  the 

J  7  i        «  '  u-ills  and  let- 

and  marines  in  the  navy,  enacts,  (by  s.  19.)  "  That  if  any  ters  of  attor- 

«  person  or  persons  shall   wilfully  and  knowingly  falsely  "ZtmrtneT 

ci  make  oath  or  affirmation  to  any  of  the  matters  herein- 

"  before  directed  to  be  verified  on  oath  or  affirmation,  or 

"  suborn    any   other   person  or   persons   so    to    do,    every 

"  such    person    or    persons  so   offending   shall    be    subject 

u  and  liable  to   the  same   pains,   penalties  and  forfeitures 

"  as  persons    guilty    of   wilful    and  corrupt    perjury,    or 

"  subornation    of  perjury,   are  by  any   law  or  laws  now 

"  in  force   subject    and  liable   to."      The    57    Geo.    III. 

c.    127.  s.   4.,    in  order  to  bring  into  one  act  the  several 

provisions  made   for   the  prevention    and    punishment    of 

the  crimes    of  personation  and  forgery,    for  the    purpose 

of  obtaining  prize-money,  enacts,    "  That  if   any  person 

<c  or  persons  shall  willingly  and  knowingly  take  a  false  oath 

u  to  obtain  the  probate  of  any  will  or  wills,  or  to  obtain  let- 

11  ters  of  administration,  in  order  to  receive  or  to  enable  any 
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••  ether  person  to  receive  any  wages,  pay,  prize-money, 
•-  bounty-money,  pension-money  or  other  allowances  of 
"  monev  clue  or  supposed  to  be  due  for  or  in  respect  of  the 
il  services  of  any  such  officer,  seaman,  marine  or  other  per- 
«  son  as  aforesaid,  performed  or  supposed  to  have  been  per- 
"  formed  on  board  of  any  ship  or  vessel  of  his  majesty,  his 
"  heirs,  &c."  such  offenders  shall  be  deemed  guilty  of  felony 
without  clergy. 

Perjury  by  The  mutiny  acts  55  Geo.  III.  c.  108.,  56  Geo.  III.  c.  10. 

the  mutiny  an(j  ^  Qeo  jj[  c.  ]£tj  contain  the  following  clause,  (s.  144.) 
"  That  any  person  taking  a  false  oath  in  any  case  wherein 
"  an  oath  is  required  to  be  taken  by  this  act,  shall  be  deemed 
"  guilty  of  wilful  and  corrupt  perjury,  and  being  thereof 
"  duly  convicted,  shall  be  liable  to  such  pains  and  penalties 
"  as  by  any  laws  now  in  force  any  persons  convicted  of  wil- 
"  ful  and  corrupt  perjury  are  subject  and  liable  to."     And 

Ami  in  muni     wjtn  respcct  to  naval  courts-martial,  the  22  Geo.  II.  c.  33. 

courts-mar-  ,,  _,  .,         ,  ,  i 

,iai.  s.  17.  enacts,  "That  all  and  every  person  and  persons  who 

"  shall  commit  any  wilful  perjury,  in  any  evidence  or  ex- 

"  amination  upon  oath  at  any  such  court-martial,  or  who 

"  shall  corruptly  procure  or  suborn  any  person  to  commit 

"  such  wilful  perjury,  shall  and  may  be  prosecuted  in  his 

"  majesty's  court  of  king's  bench,  by  indictment  or  inform- 

"  ation ;  and  every  issue  joined  in  any  such  indictment  or 

"  information  shall  be  tried  by  good  and  lawful  men  of  the 

"  county  of  Middlesex,  or  such  other  county  as  the  said 

«  Court  of  King's  Bench  shall  direct;  and  all  and  every 

"  person  and  persons,  being  lawfully  convicted  upon  any 

w  such  indictment  or  information,  shall  be  punished  with 

"  such  pains  and  penalties,  as  are  inflicted  for  the  like  of- 

"  fences  respectively  by  the  5  Eliz.  c.  9.  and  2  Geo.  II. 

«  c.  25." 

Perjury  relat-       The  statutes  45  Geo.  III.  c.  10.  s.  37.,  and  46  Geo.  III. 

ingtogiMftm-  c  9g>  g  1Q  ?  relate  to  Qatng  taken  on  the  subject  of  quaran- 
tine. The  latter  statute  enacts,  u  That  in  all  cases  wherein, 
"  by  virtue  and  in  pursuance  of  this  act,  or  any  other  now 
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"  in  force,  or  hereafter  to  be  made  touching  quarantine,  any 
"  examinations  or  answers  shall  be  taken  or  made  upon 
"  oath,  the  person  who  shall  be  authorized  and  required  to 
"  take  such  examinations  and  answers  shall,  and  shall  be 
"  deemed  to  have  full  power  and  authority  to  administer 
"such  oaths;  and  if  any  person  who  shall  be  so  interro- 
"  gated  or  examined,  shall  wilfully  swear  falsely  to  any 
"  matter,  concerning  which  such  persons  shall  depose  or 
"  make  oath  on  such  examination  or  in  such  answer,  or  if 
11  any  person  shall  procure  any  other  person  so  to  do,  he  or 
"  she  so  swearing  falsely  or  procuring  any  other  person  so 
"  to  do,  shall  be  deemed  to  have  been  guilty  of,  and  shall 
"  be  liable  to  be  prosecuted  for  wilful  and  corrupt  perjury, 
"  or  subornation  of  wilful  and  corrupt  perjury,  as  the  case 
"  may  be ;  and  shall  suffer  the  pains,  penalties,  and  punish- 
u  ments  of  the  law  in  such  case  respectively  made  and 
"  provided." 

The  statute  48  Geo.  III.  c.  104.  entitled,  "An  act  for  the  Perjury  in  re 
"  better  regulation  of  pilots,  and  of  the  pilotage  of  ships  and  ^{jlo/'' 
"  vessels  navigating  the  British  seas,"  enacts  (by  s.  70.)  "  that  ships. 
Ci  every  person,  who,  in  any  examination  upon  oath  under  the 
66  provisions  of  this  act,  shall  wilfully  give  false  testimony  or 
(i  a  false  account  of  the  matter  sworn  to  by  him,  shall  be  lia- 
u  ble  to  be  prosecuted  for  the  same  by  indictment ;  and,  if 
"  duly  convicted  of  false  swearing  in  the  premises,  shall  be 
"  subject  and  liable  to  such  punishments,  disqualifications, 
"  and  disabilities,  as  any  person  would  be  subject  or  liable 
"  to  for  wilful  and  corrupt  perjury,  in  any  other  case,  by  the 
"  laws  and  statutes  of  this  realm." 


The  statute  46  Geo.  Til.  c.  52.  which  was  passed  to  pre-  Perjury  under 

the,T 

act. 


vent  the  importation  of  slaves,  into  any  islands,  colonies,  &c.  ] 


enacts,  (by  s.  16.)  "  that  if  any  person  taking  any  oath  by 
6i  this  act  authorised  or  required  to  be  taken,  shall  thereby 
"  commit  wilful  perjury,  or  if  any  person  shall  unlawfully 
"  procure  or  suborn  any  person  to  take  any  oath  by  this  act 
"  authorised  or  required  to  be  taken,  whereby  such  person 
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;-  shall    commit    wilful    perjury,    every    such    person    shall 
"  incur  and  suffer  the  like  pains  and  penalties  as  ate  by  law 
i    fticted  upon  persons  committing  wilful  and  corrupt  per- 
'•  jurj  or  subornation  of  perjury  respectively." 

p,  rjun  in  re-        By  the  50  deo.  III.  c.  65.  an  act  for  uniting  the  offices  of 

survevor-eeneral   of  the    land   revenues  of  the  crown,  and 
land  revenues,  .   ■     -  7 

be.  of  the  surveyor-general  of  his  majesty's  woods,  &c.  it  is  enacted? 
(s.  II.)  that  any  officer  or  other  person,  who  shall  in  any  ve- 
rification, or  examination  upon  oath  mentioned  in  that  act, 
be  «M»ilty  of  wilful  and  corrupt  perjury,  shall  be  liable  to 
be  punished  in  such  manner  as  by  the  different  laws  and 
statutes  then  in  force  for  the  punishment  of  wilful  and  cor- 
rupt perjury. 

Perjurybythe       The  general  Tnclosure  act,  41   Geo.   III.  c.    109.  s.  43. 
general  Inch-  ,,    ,       .„  in 

sure  act.  enacts,  "  that  it  any  person  or  persons  shall,  in  any  exami- 

nation, affidavit,  deposition,  or  affirmation,  to  be  had  or 
"  taken  in  pursuance  of  this  act,  before  such  justice  or  jus- 
"  tices,  or  such  commissioner  or  commissioners,  knowingly 
"  and  wilfully*  swear  and  affirm  any  matter  or  thing  which 
"  shall  be  false  or  untrue,  every  such  person  so  offending 
"  shall,  on  conviction  thereof,  be  deemed  guilty  of  perjury, 
"  and  shall  suffer  the  like  pains  and  penalties  as  persons 
"  guilty  of  wilful  and  corrupt  perjury  are  now  subject  and 
«  liable  to." 

jurj  under       The  registry  act  for  the  West  Riding  of  Yorkshire,  2  and 
X  3  Ann.  c.  4.  enacts  (by  s.  19.)  "  that  if  any  person  or  per" 
shireandMid-  <■■  SOns  shall  at  any  time  forswear  himself  before  the  said  re- 
"  gister  or  his   deputy,  or  before  any  Judge  or  master  in 
"  Chancery,  in  any  of  the  cases  aforesaid,  and  be  thereof 
"  lawfully  convicted,  such  person  or  persons  shall  incur  and 
"  be  liable  to  the  same  penalties,  as  if  the  same  oath  had 
"  been  made  in  any  of  the  courts  of  records  at  Westminster." 
\  Bimilar  provision  is  contained  also  in  the  5  and  6  Ann.  c.  18. 
which  regulates  the  inrollment  of  bargains  and  sales  of  lands, 
&c.  in  the  same   Hiding  ;    in  the  Middlesex  registry  act,  7 
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Ann.  c.  20.  s.  15. ;  and  also  in  the  S  Geo.  II.  c.  6.  s.  33. 
which  relates  to  the  registry  of  deeds,  &c.  in  the  North  Rid- 
ing of  the  county  of  York. 

The  Briber//  act  2  Geo.  II.  c.  24.  gives  the  form  of  an  oath  Perjury  by 
or  affirmation  (in  the  case  of  a  Quaker),  to  be  taken  by  electors,  2Qeo  ii.  c.24. 
and  the  form  of  an  oath  to  be  taken  by  the  returning-  officer; 
and  then  enacts  (by  s.  5.)  "  that  if  any  returning-  officer,  elec- 
"  tor  or  person  taking-  the  oath  or  affirmation  hereinbefore 
"  mentioned,  shall  be  guilty  of  wilful  and  corrupt  perjury,  or 
"  of  false  affirming-,  and  be  thereof  convicted  by  due  course 
"  of  law,  he  shall  incur  and  suffer  the  pains  and  penalties, 
"  which  by  law  are  enacted  or  inflicted  in  cases  of  wilful 
"and  corrupt  perjury."     And  the  18  Geo.  II.  c.   IS.  s.  1.    isGeo.  II, 

o    1  w 

after  giving-  the  form  of  an  oath  or  affirmation  to  be  taken 
by  freeholders  at  county  elections,  enacts,  that iC  in  case  any 
(t  freeholder  or  other  person  taking  the  said  oath  or  affirma- 
"  tion  hereby  appointed,  shall  thereby  commit  wilful  per- 
"  jury,  and  be  thereof  convicted,  and  if  any  person  do  un- 
(i  lawfully  and  corruptly  procure  or  suborn  any  freeholder, 
"  or  other  person,  to  take  the  said  oath  or  affirmation,  in 
61  order  to  be  polled,  whereby  he  shall  commit  such  wilful 
u  perjury,  and  shall  be  thereof  convicted,  he  and  they  for 
"  every  such  offence,"  shall  incur  such  pains  and  penalties  as 
"  are  in  and  by  two  acts  of  parliament,"  (the  one  the  5  Eliz. 
c.  9.,  the  other  the  2  Geo.  II.  c.  25.)  ';  contrary  to  the  said 
"  acts."  The  word  inficted,  or  some  word  of  like  significa- 
tion, appears  to  have  been  omitted  in  the  conclusion  of  this 
section. 

The  statute  10  Geo.  III.  c.  16.  (n)  entitled  "  an  act  to  Perjury  be- 
"  regulate  the  trials  of  controverted  elections  or  returns  of  t°esoTt'iirU' 
"  members  to  serve  in  Parliament,"  provides  for  the  appoint-  House  of  Com- 
ment of  select  committees,  and  directs  certain  oaths  to  be  trial  of  coa- 

taken ;  and  then  by  s.  29.  enacts  "  that  the  oaths  by  this  act  Averted 
't   t  -ii  •    •  elections. 

■•  directed  to  be  taken  in  the  house,  shall  be  administered  by 

ri)  This  net  was  made  perpetual  by  14  Geo,  III.  c.  15. 

5u 
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u  the  said  clerk  or  clerk  assistant,  in  the  same  manner  as  the 
"  oaths  of  allegiance  and  supremacy  are  administered  in  the 
"  House  of  Commons  ;  and  that  the  oaths  by  this  act  directed 
"  to  be  taken  before  the  said  select  committee,  shall  be  ad- 
"  ministered  by  the  clerk  attending  the  said  select  commit- 
"  tee ;  and  that  all  persons  who  shall  be  guilty  of  wilful 
"  and  corrupt  perjury  in  any  evidence  which  they  shall  give 
"  before  the  house,  or  the  said  select  committee,  in  conse- 
"  quence  of  the  oath  which  they  shall  have  taken  by  the  di- 
"  rcction  of  this  act,  shall,  on  conviction  thereof,  incur  and 
"  suffer  the  like  pains  and  penalties,  to  which  any  other  per- 
"  son  convicted  of  wilful  and  corrupt  perjury, is  liable  by  the 
"  laws  and  statutes  of  this  realm." 

Perjury  by  The  statutes  I  Jac.  I.  c.  15.  and  5  Geo.  II.  c.  30.  made  pro- 

nkrupis,        vision  for  punishing  penury  committed  by  bankrupts  in  the 
anil  othei  per-  l  n  '      •' 

sons  before      course  of  their  examinations.      I  he  latter  statute  (by  s.  29.) 

""  coratnis-     enact8  «  ([,at  if  any  person  shall  before  the  acting  commis- 
sioners  or  '  J  l  " 

ikrupt.         "  sioners   in  any  commission  of  bankrupt,  or  by  affidavit  or 

'•-  affirmation  exhibited  to  them,  swear  or  depose,  or,  being  of 
"  the  people  called  Quakers,  affirm,  that  any  sum  of  money  is 
11  due  to  him  or  her  from  any  bankrupt  or  bankrupts,  which 
"  sum  of  money  is  not  really  due  or  owing,  or  shall  swear 
"  or  affirm,  that  more  is  due  than  is  really  due  or  owing, 
;;  knowing  the  same  to  be  not  due  or  owing,  and  that  such  oath 
"or  affirmation  is  false  and  untrue,  and  being  thereof  con- 
victed by  indictment  or  information,  such  person  shall  suffer 
t:  the  pains  and  penaltie:  dieted  by  the  several  statutes  made 
"  and  now  in  force  against  wilful  perjury,  and  shall  moreover 
"  be  liable  to  pay  double  the  sum  so  sworn  or  affirmed  to  be 
"  due  or  owing  as  aforesaid,  to  be  recovered  and  levied  as 
"  other  penalties  and  forfeitures  are  upon  penal  statutes  after 
"  conviction  to  be  levied  and  recovered  ;  and  such  double 
"  sum  shall  be  equally  divided  among  all  the  creditors  seek- 
"  injr  relief  under  the  said  commission." 

by  The  Insolvent  debtors  acts  usually  contain  clauses  relating 

'  *»*■  to  perjury  ;  as  the  44  Geo.  III.  c.  108.  s.  29,  31.     46  Geo. 


« 
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III.  c.  108.  s.  29,  31.  51  Geo.  III.  c.  125.  s.  26,  28.  53 
Geo.  III.  c.  102.  s.  28.  53  Geo.  III.  c.  138.  s.  28.  (Irish). 
54  Geo.  HI.  c.  23.  s.  15.  54  Geo.  111.  c.  28.  s.  27,  56.  ; 
which  for  the  most  part  enact,  that  persons  taking  the  false 
oaths  therein  mentioned,  shall  "  suffer  such  punishment  as 
"  by  the  law  may  be  inflicted  on  persons  convicted  of  wilful 
"  and  corrupt  perjury." 

There  are  also  some  statutes  of  limited  and  local  opera-   Perjury  by 
....  .  .  c  statutes  ot'li- 

tion  which  contain  enactments  respecting  perjury,  a  tew  ot  mited  aud  lo- 

which  may  be  briefly  noticed.     The  11  Geo.  I.  c.  18.  s.  3.  ^1  operation, 
relates  to  false  oaths  taken  at  elections  for  the  city  of  Lon- 
don ;  the  41  Geo.  III.  c.  60.  s.  4.  to  perjury  at  elections  for 
Aylesbury ;  the  47   Geo.  III.  sess.  2.  c.  109.  s.  123.  (local 
act)  to  perjury  under  the  Dublin  improvement  act ;  the  47 
Geo.  III.  sess.  2.  c.  68.s.  149.,  56  Geo.  III.  c.  21.  s.  49.,  and 
56  Geo.  III.  c.   78.  s.  50.   (local  acts)    relate  to  false  oaths 
taken  in  the  course  of  the  vending,  admeasurement,  &c.  of 
coals   in   London,  and  certain   places  in  the   neighbouring 
counties;   and   the  55  Geo.  III.  c.  99.  s.  16.  (local  act)  to 
false  oaths  taken  in   respect  of  bread  sold  in   London,  or 
within  the  bills  of  mortality.     These  statutes,  and  others  of 
a  similar  kind,  either  provide  that  the  offenders  shall  be  pu- 
nishable under  the  5  Eliz.  c.  9.  and  the  2  Geo.   II.  c.  25. 
s.  2.  or  (which  is  more  generally  the  case)  enact,  that  they 
u  shall  be  subject  and  liable  to  the  pains  and  penalties,  which 
"  persons  convicted  of  wilful  and  corrupt  perjury  are  sub- 
"  ject  and  liable  to." 

With  respect  to  the  first  of  the  statutes  above  set  forth,  Construction 

namely,  the  5  Eliz.  c.  9.  as  it  is  but  little  resorted  to  at  the  of  the  statute 

5  Eliz.  c.  9. 
present  time,  on  account  of  prosecutions  upon  it  being  more 

difficult  than  at  the  common  law;  and  as  it  did  not  alter  the 

nature  of  the  offence,  but  merely  enlarged  the  punishment,  (o) 

a  brief  statement  of  some  of  the  principal  points  decided  upon 

its  construction  will  probably  be  deemed  sufficient. 

(o)  Baston  v.  Gouch,  3  Sulk.  269. 
5  u2 
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In  man)  instances  an  indictment  will  lie  at  common  law, 
when  it  will  not  lie  upon  this  statute.  Thus  where  a  wit- 
ness for  the  king  swears  falsely,  he  cannot  be  indicted  on  the 
statute,  (p) 

It  lias  been  adjudged,  that  a  man  cannot  be  guilty  of  per- 
jury within  this  statute,  in  any  case  wherein  he  may  not  pos- 
sibly be  guilty  of  subornation   of  perjury  within  it  ;  on  the 
ground  that  it  is  reasonable   to  give  the  whole  statute  the 
same   construction  ;    and  that  it  cannot  well   be   intended, 
that  the  makers  of  it  meant  to  extend  its  purview  farther  as 
to  perjury,  which  they  appear  to  have  considered  as  the  less 
crime,  than  to   subornation    of  perjury,    which    they   seem 
to  have  esteemed    the  greater:    and,    therefore,    since   the 
clause  concerning  subornation   of  perjury,  mentioning  only 
matters  depending  by  writ,  bill,  plaint  or  information,  con- 
cerning hereditaments,  goods,  debts,  or  damages,  &c.  does 
not  extend  to  perjury  on  an  indictment  or  criminal  informa- 
tion ;  the  clause  concerning  perjury,  though  penned  in  more 
eral  words,  has  been   adjudged   to  come   under  the  like 
restriction,  (q)     And  it  has  also  been   resolved,   that  as  the 
clause  concerning  subornation  of  perjury  relates  only  to  per- 
jury by  witnesses,  that  concerning  perjury  extends    to  no 
other  perjury  than  that  of  a  witness ;  and,  therefore,  not  to 
perjury  in  an  answer  in  chancery  ;  or  in  swearing  the  peace 
against  a  man ;  or  in  a  presentment  by  a  homager  in  a  court 
baron;  or  in  a  wager  of  law  ;  or  in   swearing  before  com- 
missioners  of  inquiry  of  the  king's  title  to  lands,  (r)     And, 
by  the  opinions  of  some,  a  false  affidavit  against  a  man,  in  a 
court  of  justice,  is  not   within  the  statute,  (s)     But  it  is  ob- 
erved,  that  if  such  affidavit  be  by  a  third  person,  and  relate 
to  a  cause  depending  in  suit,  before  the  court,  and  either  of 
the  parties  in  variance  be  grieved,  hindered  or  molested,  in 

(p)  Bastonw.  Gouch,  3  Salk.269.  Bac.  Ab.  Perjury,  (B). 

u/i  5   Bac.  Ab.  Perjury,  (li).      1  (s)  2  Roll.  Ab.  77.   1  Roll  79.  3 

Ila-.vk.  P.  C.C.  (19.  s.   1!).  Keb.  31j. 
(r)  l  Hawk.  P.  C.c.  oa.  s.  20.    b 
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respect  of  such  cause,  by  reason  of  the  perjury,  it  may  be 
be  strongly  argued,  that  it  is  within  the  purview  of  the  sta- 
tute. (I)  It  seems  to  be  the  better  opinion,  that  a  false  oath 
before  the  sheriff  on  a  writ  of  inquiry  of  damages,  is  within 
the  statute,  (u) 

It  has  been  collected  from  the  clause  giving-  an  action  to 
the  party  grieved,  that  no  false  oath  is  within  the  statute, 
which  does  not  give  some  person  a  just,  cause  of  complaint; 
and,  therefore,  that  if  the  thing-  sworn  be  true,  though  it  be 
not  known  by  him  that  swears  it  to  be  so,  the  oath  is  not 
within  the  statute,  because  it  gives  no  good  ground  of -com- 
plaint to  the  other  party,  who  would  take  advantage  of 
another's  want  of  sufficient  evidence  to  make  out  the  justice 
of  the  cause,  (jy)  And  upon  the  same  ground  no  false  oath 
can  be  within  the  statute,  unless  the  party  against  whom  it 
was  sworn  suffered  some  disadvantage  by  it :  therefore,  in 
every  prosecution  on  the  statute,  it  is  necessary  to  set  forth 
the  record  wherein  the  perjury  is  supposed  to  have  been 
committed,  and  to  prove  at  the  trial  that  there  is  such  a  re- 
cord, either  by  actually  producing  it,  or  by  an  attested  copy; 
and  it  is  necessary  not  only  to  set  forth  in  the  pleadings  the 
point  wherein  the  false  oath  was  taken,  but  to  shew  also  how 
it  conduced  to  the  proof  or  disproof  of  the  matter  in  ques- 
tion, (z)  And  if  an  action  on  the  statute  be  brought  by 
more  than  one,  it  is  necessary  to  shew  how  the  perjury  was 
prejudicial  to  each  of  the  plaintiffs,  (a)  But  it  seems  that 
a  perjury,  which  tends  only  to  aggravate  or  extenuate  the 
damages,  is  as  much  within  the  statute  as  a  perjury  that 
goes  directly  to  the  point  in  issue;  and  that  perjury  com- 
mitted in  a  cause  wherein  an  erroneous  judgment  is  given, 

ft)  1  Hawk.  P-  C.  c.  69.  s.  21.  seen  that  this  is  otherwise  at  com- 

(m)  5  Bac.  Ab.  Perjury,  (B).  1  mon  law.  Jnte,  1754. 
Hawk.  P.  C.  c.  69.  s.  21.  (~)  5  Bac.  Ab    Perjury,  (B).     1 

(y)  1  Hawk.  P.  C.  c.  69  s.  22.  5  Hawk.  P.  C.  c.  69.  s.  23. 
Bac.    Ab.  Perjury  (B).      We  have  {a)  Id.  Ibid. 
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is  a  good  ground   of  a  prosecution  upon  the  statute  till  the 
judgment  be  reversed,  (b) 


Indictment 
on  the  5  Eliz. 
c.9. 


Facilities 
given  to  pro- 
Becutions  for 
perjury. 

23  Geo.  II.  c. 
i  i  ■  s  S      The 
judges  of  as- 
size, (Vc.  may 
direct  any 
witness  to  be 


It  has  been  holden  that  every  indictment  or  action  upon  this 
statute  must  exactly  pursue  the  words  of  it;  and,  therefore,  if 
it  allege  that  the  defendant  deposed  such  a  matter/also  et  de- 
ceptive, or/also  el  corrupte,  or falsb  et  voluntaries  without  say- 
ing voluntarie  < 1  corrupte,  it  is  not  good,  though  it  conclude  that 
sic  voluntarium  et  eorruptum  eommisit  perjuriwn  contra  for- 
mam  statuti,  8fC.  Also  it  is  said  to  be  necessary  expressly  to 
shew  that  the  defendant  was  sworn;  and  that  it  is  not  suf- 
ficient to  say  that  tacto  per  se  sacro  evangelio  deposuit.  But 
there  is  no  need  to  shew  whether  the  party  took  the  false 
oath  through  the  subornation  of  another,  or  of  his  own  act, 
though  the  words  of  the  statute  are,  "  If  persons  by  suborn- 
"  ation,  <Src.  or  their  own  act,  SfC.  shall  commit  wilful  per- 
ujury"  for  there  being  no  medium  between  the  branches 
of  this  distinction,  they  seem  to  be  put  in  ex  abundanti,  and 
to  express  no  more  than  the  law  would  have  implied,  and, 
therefore,  operate  nothing,  (e) 

It  seems  that  if  perjury  be  committed  that  is  within  this 
statute,  but  the  indictment  concludes  not  contra  formam  statuti, 
yet  it  is  a  good  indictment  at  common  law,  but  not  to  bring  the 
offender  within  the  corporal  punishment  of  the  statute,  (d) 

For  the  purpose  of  facilitating  prosecutions  for  perjury, 
and  of  preventing  great  offenders  from  escaping  punishment 
by  reason  of  the  expense  attending  prosecutions,  the 
statute  23  Geo.  II.  c.  1 1.  s.  3.  enacts,  "  that  it  shall  and  may 
Ci  be  lawful  to  and  for  any  of  his  majesty's  justices  of  as- 
"  size,  or  nisi  prius,  or  general  gaol  delivery,  or  of  any  of 

(b)    1  Hawk.   P.  C.  c.  69.  s  23.  as  perjury,    notwithstanding   such 

5 Bac.  Ab.  Perjury  (B).   In  1  Hawk.  reversal? 

P.  C.  c.  69.  s.  4.  there  is  a  qucere  (c)  1  Hawk.  P.  C.    c.  69.  s.   17, 

whether  perjury  in  a  court,  whose  18.     5  Bac.  Ab.  Perjury  (B).   and 

proceedings  are  afterwards  reversed  the  authorities  there  cited, 

by  error,  may  not  still  be  punished  (rf)  2  Hale,  191,  192. 
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"  the  groat  sessions  of  the  principality  of  Wales,  or  of  the  prosecuted 

.  .  .  for  perjury, 

"counties  palatine;    and  they  are  hereby  authorized  (sit-  and  assign 

"  ting  the  court,  or  within  twenty-four  hours  after,)  to  direct  counsel>  &c« 
"  any  person  examined  as  a  witness  upon  any  trial  before 
ct  him  or  them,  to  be  prosecuted  for  the  said  offence  of  per- 
"  jury,  in  case  there  shall  appear  to  him  or  them  a  reason- 
"  able  cause  for  such  prosecution,  and  that  it  shall  appear 
"  to  him  or  them  proper  so  to  do;  and  to  assign  the  party 
"  injured,  or  other  person  undertaking-  such  prosecution, 
"  counsel,  who  shall  and  are  hereby  required  to  do  their 
M  duty  without  any  fee,  gratuity  or  reward  for  the  same : 
11  and  every  such  prosecution,  so  directed  as  aforesaid,  shall 
"  be  carried  on  without  payment  of  any  tax  or  duty,  and 
"  without  payment  of  any  fees  in  court,  or  to  any  officer  of 
"  the  court  who  might  otherwise  claim  or  demand  the  same. 
"  And  the  clerk  of  assize,  or  his  associate  or  prothonotary, 
"  or  other  proper  officer  of  the  court  (who  shall  be  attend- 
"  ing  when  such  prosecution  is  directed)  shall,  and  is  hereby 
"  required,  without  any  fee  or  reward,  to  give  the  party  in- 
jured, or  other  person  undertaking  such  prosecution,  a 
"  certificate  of  the  same  being  directed,  together  with  the 
"  names  of  the  counsel  assigned  him  by  the  court;  which 
"  certificate  shall  in  all  cases  be  deemed  sufficient  proof  of 
"  such  prosecution  having  been  directed  as  aforesaid,  pro- 
"  vided  that  no  such  direction  or  certificate  shall  be  given 
"  in  evidence  upon  any  trial  to  be  had  against  any  person 
"  upon  a  prosecution  so  directed  as  aforesaid." 

The  same  statute  also  makes  provision  for  the  more  easy  Provision  for 

framing  of  indictments  for  penury  and  subornation  of  per-  f,he  m°re  easy 
B  .  .  iramincr  of  in- 

jury.    The  first  section,  reciting  that  by  reason  of  the  diffi-  dictmeuts. 

culties  attending  prosecutions  for  perjury  and  subornation 
of  perjury,  those  heinous  crimes  had  frequently  gone  un- 
punished, enacts,  "  that  in  every  information  or  indictment 
"  to  be  prosecuted  against  any  person  for  wilful  and  corrupt 
"  perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of 
"the  offence  charged  upon  the  defendant,  and  by  what 
"  court,  or  before  whom  the  oath  was  taken  (averring  such 
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"  court,  or  person  or  persons  to  have  a  competent  authority 
"  to  administer  the  same)  together  with   the  proper  aver- 
"  ment   or   averments   to   falsify   the   matter    or    matters, 
"  wherein  the  perjury  or  perjuries  is  or  are  assigned,  with- 
"  out  setting  forth  the  bill,  answer,  information,  indictment, 
"  declaration,   or   any  part  of  any  record   or  proceeding, 
"  either  in  law  or  in  equity,  other  than  as  aforesaid;  and 
11  without  setting  forth  the  commission   or  authority  of  the 
"  court,  or  person  or  persons  before  whom  the  perjury  was 
"  committed."     And   the  second   section   enacts,  "  that  in 
"  every  information  or  indictment  for  subornation  of  per- 
"  jury,  or  for  corrupt  bargaining  or  contracting  with  others 
"  to  commit  wilful  and  corrupt  perjury,  it  shall  be  sufficient 
c:  to  set  forth  the  substance  of  the  offence  charged  upon  the 
"  defendant,  without  setting  forth  the  bill,  answer,   informa- 
i:  tion,  indictment,  declaration,  or  any  part  of  any  record  or 
"  proceeding,  either  in  law  or  equity,   and   without  setting 
"  forth  the  commission  or  authority  of  the  court,  or  person 
"  or  persons  before  whom   the   perjury  was  committed,  or 
"  was  agreed  or  promised  to  be  committed." 

Theprovi-  It  was  lamented  by  a  very  great  Judge  that  the  party, 

Tl'Y.  'should  prosecuting  for  perjury,  did  not  more  frequently  avail  him- 
beattendedto  self  of  this  excellent  law,  made  for  the  purpose  of  obviat- 
indlctmenL  inS  difficulties  in  drawing  the  indictments,  (c)  In  the  case 
in  which  this  remark  was  made,  the  commission  at  the  Ad- 
miralty session  had  been  unnecessarily  set  forth  in  the  in- 
dictment; and  it  was  admitted  that  where  a  prosecutor 
undertakes  to  set  out  in  the  indictment  more  of  the  pro- 
ceedings than  he  need  under  this  statute,  he  must  set  them 
forth  correctly  ;  but  it  was  holden  that  the  commission  at  the 

(p)  By  Lord  Kcnyon,  C.  J ,  iu  an  order  that  the  clerk  of  the 
Rex  v.  Dowlin,5T.  R.  317.  And  a  peace  should  pay  the  expencc  in- 
case is  mentioned  in  which  the  curred  by  such  unnecessary  part, 
court  of  K.B.  referred  an  indict-  The  indictment  was  drawn  to  an 
incut  for  perjury,  which  had  been  exorbitant  length,  by  stating  all 
removed  from  Hicks"  s  Hall,  to  the  the  continuances  on  the  former 
master,  to  see  what  part  of  the  re-  prosecution,  tVc.  1  Leach  201. 
cord  was  unnecessary;  and  made 
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Admiralty  session  being  set  forth  as  directed  to  A.,B  ,  and 
C,  and  others  not  named,  of  which  number  A.,  B.,  and  C, 
amongst  others,  should  always  be  one,  the  court  must  take  it 
to  mean  that  if  either  of  the  persons,  named  of  the  quorum, 
were  present,  it  would  be  sufficient.  (/) 

It  has  been  holden,  on  motion  in  arrest  of  judgment,  that  Several  per- 

several  persons  cannot  be  joined  in  one  indictment  for  per-  ^oined°in  an  6 

jury,  the  crime  being  in  its  nature  several,  (g)     But  this  indictment 
does  not  apply  to  subornation  of  perjury,  (h) 

With  respect  to  the  venue  in  an  indictment  for  perjury  it  Venue, 
may  be  briefly  observed  that  the  parish  or  place,  unless  used 
as  giving  some  specific  local  description,  will  not  be  ma- 
terial ;  and  that  it  will  be  sufficient  to  shew  the  offence  com- 
mitted any  where  within  the  county.  But  it  seems  to  be  ne- 
cessary that  a  place  should  be  stated  in  the  indictment  to 
which  a  venue  maybe  properly  awarded :  and  an  indict- 
ment was  holden  to  be  bad  for  laying  the  offence  to  have 
been  committed  "  at  the  Guildhall  of  the  city  of  London," 
without  stating  any  parish  or  ward.  (?)  In  a  case  where 
perjury  had  been  committed  in  the  booth-hall  within  the 
limits  of  the  city  of  Gloucester,  which  is  a  county  of  itself, 
on  the  trial  of  a  cause  before  a  jury  of  the  county  at  large, 
it  was  holden  that  the  indictment  might  be  found  and  tried 
by  juries  of  the  county  at  large,  (k)  A  sufficient  venue 
was  holden  to  be  laid  on  the  act  of  taking  the  false  oath  in 
a  case  where  perjury  was  assigned  on  an  affidavit  of  an  at- 
torney of  the  court  made  in  answer  to  a  summary  appli- 
cation against  him,  and  where  it  was  objected  that  it  was 
not  stated  where  the  court  was  holden  when  the  original 
application  was  made,  or  when  the  rule  was  made,  calling 
upon  the  defendant  to  answer  the  charge.  (I) 

(/)  Rex  v.  Dowlin,  5  T.  R.  311.  (/)  Harris's  case,  2  Leach  S00. 

(#•)  Rex  v.  Philips  and  another,  (/<;)  Rexu.GoughjDougl.7G0. 

2  Str.921.  (/)  Rex  v.  Crossley,  7  T.  R.  315, 

(/i)  Reg.  v.  Rhodes  and  another,  ante,  1754, 1755. 
2  Ld.  Raym.  836. 
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Allegation 
time  in  the 
indii  Uncut 


of  The  indictment  roust  also  contain  an  allegation  of  time; 
which  is  sometimes  material  and  necessary  to  be  laid  with 
precision,  and  sometimes  not.  (m)  Where  it  is  not  material, 
it  need  not  be  positively  averred;  and,  if  under  a  videlicet, 
may  be  rejected,  (n)  In  a  case  where  an  indictment  for  per- 
jury, charged  to  have  been  committed  in  the  defendant's  an- 
swer to  a  bill  of  discovery  filed  in  the  Court  of  Exchequer, 
alleged  that  the  bill  was  filed  on  a  day  specified,  it  was 
holden  that  the  day  was  not  material,  as  it  was  not  alleged 
as  part  of  the  record;  and,  therefore,  that  it  was  no  vari- 
ance though  the  bill,  when  produced,  appeared  to  be  en- 
titled generally  of  a  preceding  term,  (o)  But  in  the  same 
case  where  an  assignment  of  perjury  alleged  that  the  de- 
fendant, at  the  time  of  effecting  a  policy  of  insurance  pur- 
porting to  have  been  underwritten  by  A.,  B.,  C,  and  others, 
on  a  day  specified,  well  knew,  &c.  and  it  appeared  on  pro- 
ducing the  policy  that  A.  underwrote  it  on  a  different  day, 
the  defect  was  holden  to  be  fatal,  although  it  appeared  that 
B.,  C.j  &c.  did  underwrite  the  policy  on  that  day.  (p) 


■  ssary 
statements 
the  indict- 

it. 


It  is  proper  to  make  such  a  statement  by  way  of  induce- 
111  mentas  will  be  sufficient  to  explain  the  assignment  of  perjury, 
and  make  it  intelligible  and  consistent.  And  the  statements 
in  the  indictment  must,  in  general,  be  made  with  great  ac- 
curacy. An  indictment  for  perjury  stating  a  bill  of  Mid- 
dlesex as  "  issuing  out  of  the  office  of  the  chief  clerk  as- 
"  signed  to  inrol  pleas  in  the  court,  &c."  has  been  holden 
to  be  bad.  (q)  And  a  misrecital  of  the  judgment  roll  of  the 
cause,  at  the  trial  of  which  the  perjury  is  alleged  to  have 
been  committed,  is  also  fatal.  (?)  And  where  an  indict- 
ment for  perjury,  committed  in  a  written  deposition  before 


(■»/)  Hext,.  Ajlctt,  1  T.R.  69. 

(w)  Hex  B.Aylett,  1  T.R,.  70,71. 

(o)  Rex  v.  Hucks,  cor.  Lord  El- 
lenhorough,  C.  J.,  1  Stark.  R.  521. 
And  gee  Rastal  v.  Stratton,  1  H.  B. 
40.  Woodford v.Ashley, 2  Camph. 
193.  and  J  Stark.  Crini.  Plead.  243. 


(p)  Rex  v.  Ilucks,   1  Stark.  R. 
521. 

(q)   Rex  v.   Scoole,   cor.    Kcn- 
yon,  C.  J.,  Peake,  N.  P.  R.  112. 

(r)  Rex  v.  Eden,  c«r.Kenyon,C.  J. . 
1  Esp.  R.97. 
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a  magistrate,  in  which  deposition  a  word  necessary  to  the 
sense  had  been  omitted,  set  out  the  substance  and  effect  of 
the  deposition,  and  supplied  a  word  which  the  sense  re- 
quired, as  though  it  were  actually  in  the  deposition,  the  va- 
riance was  hoklen  to  be  fatal,  (s)  And  where  a  count  in  an 
indictment  undertakes  to  set  out  continuously  the  substance 
and  effect  of  what  the  defendant  swore  upon  his  examina- 
tion, it  must  be  proved  that  in  substance  and  effect  he  swore 
the  whole  of  what  is  set  out,  though  several  distinct  assign- 
ments of  perjury  are  made  thereon.  (0 

In  an  indictment  for  perjury  committed  before  a  select 
committee  of  the  Mouse  of  Commons,  it  was  averred  that 
the  election  was  held  by  virtue  of  a  certain  precept  of  the 
high  sheriff,  by  him  duly  issued  to  the  bailiff  of  the  borough 
of  New  Malton  ;  and  it  was  holden  that  this  was  not  matter 
of  description,  and  that  the  production  of  a  precept,  which 
in  fact  issued  to  the  bailiff  of  the  borough  of  New  Malton, 
though  directed  to  the  bailiff  of  the  borough  of  Malton,  was 
sufficient  :  but  the  indictment  also  stated  that  A.  and  B. 
were  returned  to  serve  as  burgesses  for  the  said  borough  of 
New  Malton ;  and  this  was  considered  as  a  description  of 
the  indenture  of  return,  in  which  the  borough  was  described 

(s)  Rex  v.  Taylor,  cor.  Ellenbo-  stating  the  assault  with  the  um- 

rotio-h,  C.J.,  1  Campb.  404.     The  brclla  it  proceeded  thus,  "and  at 

deposition    should   have  been   sot  the  same  threatened  to  shoot,  &c." 

out  literally,  and  the  meaning  ex-  omitting  the  word  time. 

plained  by  an  innuendo.     The  in-  (0  Rex  v.  Leefe,  cor.  Ellenbo- 

dictment  stated  that  the  defendant  rough,  C.  J.,  2   Campb.   134.  post. 

went  before  a  justice  of  the  peace,  note  («).    It  appears,  however,  that 

and  swore  in  substance  to  the  effect  in   Reg.  v.  Rhodes   and    another, 

following,  that  is  to  say,  &c,  and  2  Ld.  Raym.  886,  it  was  holden, 

part  of  the  deposition,  so  set  forth,  upon    an    indictment     containing 

was  that  a  person,  (herein  named,  only  one  count,  that  although  all 

ed,  assaulted  the  deponent  « itli  an  the  assignments  of  perjury  but  one 

umbrella,  and,  at   the  same  time,  were  bad,  judgment  should  not  be 

threatened  to  shoot  her  with  a  }>is-  arrested.    And  see  Compagnon  and 

tol;  but  when  the  deposition  was  wife  v.  Martin,  2  Black.  R.  790. 
produced,    it  appeared  that  after 
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the  borough  of  Malton,  and  the  variance  was  holden  to 
be  fatal,  (u)  But  where  an  indictment  alleged  that  Francis 
i  ndish  Aberdeen,  and  others,  exhibited  their  bill  in  the 
hequer  &c,  and,  on  the  production  of  the  bill,  the  com- 
plainants  on  the  face  of  it  purported  to  be  J.  C.  Aberdeen, 
and  others,  it  was  holden  that  this  was  not  a  variance,  and 
that  it  was  competent  to  the  prosecutor  to  prove,  by  other 
means  than  by  the  bill  itself,  the  allegation  that  Francis 
endish  Aberdeen  did,  in  fact,  exhibit  his  bill,  (x)  And 
it  was  further  holden  not  to  be  a  variance,  although  after 
the  allegation  in  question,  and  after  setting  out  such  parts 
of  the  bill  as  were  necessary,  these  words  were  added, 
"  as  appears  by  the  said  bill.  &c.  filed  of  record  ;"  on  the 
ground  that  these  words  referred  to  the  last  antecedent, 
and  could  not  be  considered  as  incorporated  with  the  pre- 
fatory allegation  that  Francis  Cavendish  Aberdeen  exhibited 
his  bill.  (y)  And  in  an  indictment  for  perjury  committed 
in  an  answer  to  a  bill  in  chancery,  where  the  bill  was  stated 
to  have  been  filed  by  A.  against  B.  (the  defendant  in  the  in- 
dictment,) and  another,  though  in  fact  it  was  filed  against 
B.,  C,  and  D.,  the  variance  was  holden  not  to  be  fatal ;  the 
perjury  being  assigned  on  a  part  of  the  answer  which  was 
material  between  A.  and  B.  (~)  And  it  has  been  holden, 
that  though  there  be  two  counts  in  the  original  proceeding, 
an  averment  that  an  issue  came  on  to  be  tried  is  not  a  va- 
riance, (a)  And  a  variance  between  the  affidavit  actually 
sworn,  and  in  which  the  perjury  was  charged  to  have  been 
committed,  and  the  affidavit  stated  in  the  indictment,  by 
leaving  out  the  letter  5  in  the  word  understood,  was  holden 
to  be  immaterial,  (b)     In  a  subsequent  case,  the  defendant 

(n)  Rex  y.  Leefe,  2  Cam  ph.  141.  The  inspection  of  a  record  is  within 

I  :.■••.    v.  Roper,  cor.    Ellen-  the  peculiar  province  of  the  court; 

U2h,  C  J.     l  Stark.  R.  518.  and  therefore,  if  a  douht  arise  as  to 

Id.  Ibid.  any  word  upon  a  record,  the  court 

v.  Benson,  cor.  Ellen-  and  not  the  jury  must  resolve  that 

bor<           C.J.     2  Campb.  509.  doubt.  By  Ld.  Ellenborough,  C.  J. 

N    P.  C.  37.  in  Rex  v.  Hucks,    1  Stark.  R,  521. 

(b)  Beech's  case,     1  Leach   133. 
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was  tried  on  an  indictment  for  perjury,  committed  in  giving 
evidence  as  the  prosecutor  of  an  indictment  against  A.  for 
an  assault ;  and  it  appeared  that  the  indictment  for  the  as- 
sault charged,  that  the  prosecutor  had  received  an  injury, 
"  whereby  his  life  was  greatly  despaired  of;"  but  that  in  the 
indictment  for  perjury,  the  indictment  for  the  assault,  being 
introduced  in  these  words  "  which  indictment  was  presented 
in  manner  and  form  following,  that  is  to  say"  and  then  set 
forth  at  length ,  did  not  recite  the  above-mentioned  passage  cor- 
rectly,but  omitted  the  word  "despaired"  upon  which  thecoun- 
sel  for  the  defendant  admitted  that  it  was  not  necessary  to 
have  recited  the  indictment  for  the  assault ;  but  he  contended 
that  the  prosecutor,  by  the  words  "  in  manner  and  form  fol- 
lowing, that  is  to  say,"  had  undertaken  to  recite  it ;  and 
that,  having  so  done,  he  was  bound  to  set  it  forth  verbatim. 
But  the  learned  Judge  over-ruled  the  objection;  and  said, 
that  the  word  "  tenor"  had  so  strict  and  technical  a  mean- 
ing as  to  make  a  literal  recital  necessary ;  but  that  by  the 
words  "  in  manner  and  form  following,  that  is  to  say"  no- 
thing more  was  made  requisite  than  a  substantial  recital : 
and  that  the  variance,  therefore,  in  the  present  case,  was 
only  matter  of  form,  and  did  not  vitiate  the  indictment,  (c) 

In  a  case  where  a  complaint  having  been  made  ore  tenus 
by  a  solicitor,  before  the  Chancellor  in  the  Court  of  Chan- 
cery, of  an  arrest  in  returning  home  after  the  hearing  of  a 
cause,  the  indictment  stated  that,  "  at  and  upon  the  hearing 
of  the  said  complaint"  the  defendant  deposed,  &c. ;  and  this 
was  holden  to  be  a  sufficient  averment  that  the  complaint  was 
heard,  (d)  And  it  has  been  holden,  that  an  indictment  for 
perjury,  assigned  on  an  affidavit  sworn  before  the  court, 
need  not  state  that  the  affidavit  was  filed  of  record,  or  ex- 
hibited to  the  court,  or  in  any  manner  used  by  the  party,  (e) 

(c)  May's  case,  cor.  Buller,  J.,  (e)  Rex  v.  Crosslcy,  7  T.  R.  315. 

1799.      The  learned  Judge  cited  Nor  is  it  necessary  to  prove  sud> 

Beech's  case,  ante,  note  (ft).  facts.     Id.  Ibid. 

{d)  Rex  v.  Aylett,  1  T.  R.  70.  2 
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,  I,.  ind;rt.  It  is  sufficient  to  Btate  in  (lie  indictment  that  the  defendant 

1   "  ust.      was  duly  sworn.  (  f)     In  a  case5  where  it  was  averred  that  he 
that  the  J  .' 

ndantwas  w;i-  tworn  on  the  gospels,  and  he  appeared  to  have  been 
ilv  suorn,  swor„  according  to  the  custom  of  his  own  country,  without 
kissing  the  l)ook,  it  was  considered  as  a  fatal  variance; 
though  it  was  bolden  that  the  averment  was  proved  by  its 
appearing  that  he  was  previously  sworn  in  the  ordinary 
mode,  (g)  An  indictment  for  perjury  in  a  cause  tried  at  the 
assizes  was  holden  i^ood,  although  it  alleged  the  oath  to 
have  been  taken  before  one  only  of  the  Judges  in  the  com- 
-ion,  whereas  the  names  of  both  Judges  were  as  usual 
inserted  in  the  nisi  prius  record.  (//)  An  indictment  at  com- 
mon law,  which  charged  that  the  defendant  "falsely,  mali- 
ciously, wickedly,  and  corruptly  swore,  &c."  was  holden 
sufficiently  to  imply  that  the  offence  was  committed  wi/- 
fullu;(i)  but  it  was  considered  at  the  same  time  that,  in  an 
indictment  on  the  statute  5  Eliz.  c.  9.,  the  offence  must  be 
laid  expressly  to  have  been  wilfully  committed.  (/) 

It  must  in  It  is  necessary  that  it  should  appear  on  the  face  of  the  in- 

pear  on  the    dictment   that   the  oath   taken   was  material  to  the  question 
i        of  the  in-  * 

tment  that  depending.  (/)     But  it  is  not   necessary  to  set  forth  in  the 

le  oath  was  j,Kijctment  so  much  of  the  proceedings  of  the  former  trial 
rial.  '  n 

as  will  shew  the  materiality  of  the  question  on  which  the 
I  rjury  is  assigned  ;  and  it  will  be  sufficient  to  allege  ge- 
nerally that  the  particular  question  became  a  material  ques- 

(/  )  Rex  v.  M'Carthur,  cor.  Ken-  and  also,  that  the  assignment  of 
yon,  C.J.   Peake's  N.  P.  C.   155.  perjury  differed  from  the  oath,  be- 
ld  ibid.  ingbel'ore  the  Chief  Baronand  asso- 
!',...     Mt'ord.   1  Leach  150.  ciate    Hut  the  objections  were  over- 
la  Reg.    %.   Dcman,    2  Ld.  Haym.  ruled;  and  the  court  held  thai  the 
an  exception  \n  as  taken  to  associate  need  not  be  mentioned  in 
indictment;  thai   it  stated  the  every  part  of  the  indictment  where 
trial  at  which  the  oath  was  taken  the  Chief  Baron  was  mentioned, 
to  hive  been  before  the  Lord  Chief  (j)  As  to  the  offence  being  wil- 

ron  and  the  associate,  but  stated  fid,  see  ante,   1753. 

the  oath  to  have  been  before  the  (k)  Co.vs  case,  1  Leach  71. 

Chief  Baron,  without  the  associate;  (/)  Rex  v.  Aylett,  1  T.  R.  69. 
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tion.  (m)  Thus,  statements  that,  at  a  court  of  admiralty  ses- 
sion, J.  K.  was  "  in  due  form  of  law  tried  upon  a  certain 
indictment  then  and  there  depending  against  him"  for  mur- 
der, and  that  iC  at  and  upon  the  said  trial  it  then  and  there 
became,  and  was  made  a  material  question,"  whether,  &c. 
were  holden  to  be  sufficient  averments  that  the  perjury  was 
committed  on  the  trial  of  J.  K.  for  the  murder,  and  that 
the  question  on  which  the  perjury  was  assigned  was  material 
on  that  trial,  (n)  It  is  suggested  that  if  the  materiality  of 
the  question  evidently  appears  upon  the  record,  as  where 
the  falsehood  affects  the  very  circumstance  of  innocence  or 
guilt,  or  where  the  perjury  is  assigned  on  documents  from 
the  recital  of  which  it  is  evident  that  the  perjury  was  import- 
ant, the  express  allegation  may  with  safety  be  omitted,  (o) 

It  is  also  necessary  that   the  indictment  should  expressly  T^e  m&ict~ 

J  r  J    mentmustex- 

contradict  the  matter  falsely   sworn    to   by  the  defenaant.   pressly  con- 
And  the  general  averment  that  the  defendant  falsely  swore,  *^a^J  *^ora 
&c.  upon  the  whole  matter,  will  not  be  sufficient  :  the  in-  to  by  the  de- 
dictment  must  proceed  by  particular  averments,  (or,  as  they    cn 
are  technically  termed,  by  assignments  of  perjury,)  to  ne- 
gative that  which  is  false.     It  may  be  necessary  to  set  forth 
the   whole  matter  to  which  the  defendant  swore,  in  order  to 
make  the  rest  intelligible,  though  some  of  the  circumstances 
had  a  real  existence:   but  the  word  "falsely"  does  not  im- 
port that  the  whole  is  false  ;  and  when  the  proper  averments 
come  to  be  made,  it  is  not  necessary  to  negative  the  whole, 
but  only  such  parts  as  the  prosecutor  can  falsify,  admitting 
the  truth  of  the  rest,  (p)     It  is  suggested  that  in  negativing 
the  defendant's  oath  where  he  has  sworn  only  to  his  be- 
lief, (q)  it  will  be  proper  to  aver  that  u he  well knewv  the 
contrary  of  what  he  swore,  (r)     It  seems  that  an  assign- 
ment of  perjury  may,  in  some  instances,  be  more  full  than 

(m)  Rex  v.  Dowlin,  5  T.  It.  318.  (p)  Rex  v.  Perrott.  2  M.  and  S 

(n)  Id.  ibid.  385.  390,  391,  392.    And  see  ante 

(p)  2  Chit.  Crim.  L.  309.;  citing  1400,  1401. 

Trera.  P.  C.  139,  &c.  and  7  T.  R,  (q)  Ante,  1753. 

315«  (r)  2  Chit.  Crim.  L.  312. 
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the  statement  of  the  defendant,  which  it  is  intended  to  con- 
tradict.  Thus,  where  the  fact  in  the  affidavit  in  which  the 
ndant  was  charged  to  have  perjured  himself,  was,  that 
he  never  did,  at  anytime  during  his  transactions  with  the 
commissioners  of  the  victualling-office,  charge  more  than  the 
usual  sum  of  sixpence  per  quarter  beyond  the  price  he  ac- 
tually paid  for  any  malt  or  grain  purchased  by  him  for  the 
said  commissioners  as  their  corn-factor;  and  the  assignment  in 
the  indictment,  to  falsify  this,  alleged  that  the  defendant  did 
charge  more  than  sixpence  per  quarter  for  and  in  respect  of 
such  malt  and  grain  so  purchased  ;  it  was  objected  that  the 
words  in  respect  of  might  include  lighterage,  freight,  and 
many  collateral  and  incidental  expences  attending  the  corn 
and  grain  jointly  with  the  charge  for  the  corn  or  grain,  and, 
that  bearing  such  sense,  the  defendant  was  not  guilty  of  per- 
jury :  but  the  objection  was  over-ruled,  (s) 

Of  the  innu-  If  there  be  any  doubt  on  the  words  of  the  oath,  which 
can  be  made  more  clear  and  precise  by  a  reference  to  some 
former  matter,  it  may  be  supplied  by  an  innuendo  ;  the  use 
of  which  is,  by  reference  to  preceding  matter,  to  explain  and 
fix  its  meaning  more  precisely  :  (0  but  it  is  not  allowed  to 
add  to,  extend,  or  change  the  sense,  (u)  We  have  seen 
that,  in  a  case  of  perjury  committed  in  an  affidavit,  it  was 
holden  that  a  word  which  had  been  omitted  by  accident  in 
the  original  document  was  improperly  stated  in  the  indict- 
ment, as  though  it  had  been  in  the  original  document,  and 
that  such  word  ought  to  have  been  inserted  and  explained 
by  an  innuendo.  (:r)  In  a  case  where  an  objection  was  taken 
to  an  indictment,  that  it  added,  by  way  of  innuendo  to  the 
defendant's  oath,  "  his  house  situate  in  the  IfaT/market,  in 
St.  Martin  in  the  Fields  /'  without  stating  by  any  averment, 

t's)  Ilex  v.  Atkinson,  Dom.  Proc.  the  use  of  an  innuendo,  1  Saund. 

1785.    5  Bac.  Ab.  Perjury^  (C.)  243,  note  (4.)    1   Chit,  on  Plead. 

it)  Rex   \.    \;.htt.    )   T.  R.  70.  382,  383.     1  Stark.  Crira.  Plead. 

Rexv.  Taylor,  l  Campb.  404.  108,  el  sequ. 

(u)  Res  \.  Griepe,  l  Ld.  Raym.  (.r)  Rex  v.  Taylor,  1  Campb.  401. 

-250.    2  g  ilk.  513.    And  see  as  to  Ante,   1783. 
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recital,  or  introductory  matter,  that  he  had  a  house  in  the 
ft  ay  market ;  or,  (even  admitting  Mm  to  have  such  a  house,) 
that  his  oath  was  of  and  concerning  the  said  house,  so  situ- 
ated, the  objection  was  over-ruled;  on  the  ground  that  the 
innuendo  was  only  a  more  particular  description  of  the  same 
house  which  had  been  previously  mentioned,  (y)  And,  in 
the  same  case,  the  oath  of  the  defendant  being  that  he  was 
arrested  upon  the  steps  of  his  own  door,  an  innuendo  that 
it  was  the  outer  door  was  holden  good.  (.-.')  Where  an  in- 
nuendo is  introduced  contrary  to  the  rules  which  have  been 
mentioned,  and  any  use  is  made  of  it  in  the  indictment,  it 
cannot  be  rejected  as  surplusage,  and  it  will  be  bad  after 
verdict,  (a)  But  if  the  innuendo,  and  the  matter  intro- 
duced by  it,  are  altogether  impertinent  and  immaterial,  and 
can  have  no  effect  in  enlarging  the  sense,  it  seems  that  they 
may  be  rejected  as  superfluous.  (J)) 

In  general  the  court  will  oblige  the  defendant  to  plead  or  The  court 
demur    to    a    defective    indictment    for    perjury,  (c)     And  ^V".^ 
they  are  also  very  cautious  in  granting  a  certiorari  to  re-  the  defendant 
move  it.  (d)     And  it  appears  that  Lord  Thurlow  refused  min-To  ^de- 
permission  to  amend  an  answer  where  an  indictment  for  per-  fective  indict- 
jury  had  only  been  threatened,  even  where  the  party,  having 
no  interest,  could  not  be  supposed  to  take  the  false  oath  in- 
tentionally, (e)     In  a  late  case,  Abbott,   Ld.  C.  J.  said, 
that,  inasmuch  as  the  objection  taken  to  an  indictment  for 
perjury  appeared  upon  the  record,  he  did  not  feel  himself 
warranted  in  taking  notice  of  it  at  nisi  prius.  (f) 

The  right  of  the  defendant  to  plead  a  plea  of  autrefois  plea  of  autre- 
fois acquit, 
(y)  Rex  v.  Aylett,  1  T.  R.  70.  (/)  Rex  v.  Souter,  2  Stark.  R. 

(a)  Id.  ibid.  423.    The  objection  was,  that  the 

(a)  Rex  v.  Griepe,  1  Ld.  Raym.      indictment  was  drawn  in  the  corn- 
260.  pendious  manner  pr escribed  by  the 

(b)  Roberts  v.  Camden,  9  East.      23  Geo.  II.    c.  11.;    and  yet  no 
95.    2  Chit.  Crim.  L.  311.  couut    alleged  that  the  question 

(c)  2  Hawk.  P.  C.  c.  25.  s.  146.      upon  the  answers  to  which  perjury 

(d)  2  Hawk.  P.  C.  c.  27.  s.  28.      was  assigned  Mas  material. 

(e)  Brown's  Chan.  Cas.  419. 

5x 
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acquit  came  under  the  consideration  of  the  Court  of  King's 
Bench  in  the  following-  case.  The  defendant  was  indicted 
in  Middlesex,  for  perjury  committed  in  an  affidavit ;  which 
indictment,  after  setting  out  so  much  of  the  affidavit  as  con- 
tained the  false  oath,  concluded,  with  a  prout  palet,  by  the 
affidavit  filed  in  the  Court  of  King's  Bench,  at  Westminster, 
»S:c.  and  on  this  he  was  acquitted  ;  after  which  he  was  in- 
dicted again  in  Middlesex,  for  the  same  perjury,  with  this 
difference  only,  that  the  second  indictment  set  out  the  jurat 
of  the  affidavit,  in  which  it  was  stated  to  have  been  sworn 
in  London ;  which  was  traversed  by  an  averment  that,  in 
fact,  the  defendant  was  so  sworn  in  Middlesex,  and  not  in 
London  ;  and  the  Court  of  King's  Bench  held,  that  he  was 
entitled  to  plead  autrefois  acquit,  as  the  jurat  was  not  con- 
clusive as  to  the  place  of  swearing:  and  the  same  evidence 
as  to  the  real  place  of  swearing  the  affidavit  might  have  been 
given  under  the  first  as  under  the  second  indictment ;  and, 
therefore,  the  defendant  had  been  once  before  put  in  jeopardy 
for  the  same  offence,  (g) 

Trial.  Juris-  With  respect  to  the  trial  of  perjury  it  may  be  observed, 
''l'"n  °         that  the  courts  of  quarter  sessions  have  no  jurisdiction  over 

sions.  the  offence  at  common  law,  though  they  have  jurisdiction 

over  it  under  the  statute  5  Eliz.  c.  9.  (h)  The  difficulties 
of  proceeding  upon  that  statute  have  been  before  adverted 
to  ;  (?)  so  that  the  safer  and  most  usual  mode  of  proceeding 
is  by  indictment  at  the  assizes,  or  in  the  King's  Bench.  And 
indictments  for  perjury  at  common  law,  preferred  at  the 
quarter  sessions,  appear  to  have  been  quashed  for  want  of 
jurisdiction.  (A) 

SunHoarypro-      Where  a  person  made  an  affidavit  in  the  Court  of  Com- 


(g)  Bex  v.  Embden,  9  East.  437.  (i)  Ante,  1775. 

(//)  1  Hawk.  P.  C.  c.  69.  s.  14.  (k)  3  Burn.   Just.  tit.  Perjury, 

nolc  (5.)    2  Hawk.  P.C.  c.  8.  s.  38.  &c.    Hex  v.  Bainton,  2  Str.  1088. 

Rex  v.  HigS„ls>   2  East.  R.   is.  Rex  v.  Westiness,  id.  ibid.     1  Chit, 

ante,  1498.  3  Burn.  Just.  tit.   Per-  Crim.  L.  301. 
jury,  he.  I. 
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mon  Pleas,  and  afterwards,  being  summoned  to  appear  in 
court,  came  there,  and  confessed  it  to  be  false,  the  court  re- 
corded his  confession,  and  ordered  that  he  should  be  taken 
into  custody,  and  put  in  the  pillory.  (I)  In  answer  to  the 
objections  of  the  defendant's  counsel  to  this  proceeding,  it 
was  argued  that  it  was  fully  justified  under  the  5  Eliz.  c.  9., 
and  that  even  if  the  court  could  not  punish  the  defendant 
by  virtue  of  that  statute,  he  might  be  punished  at  common 
law,  on  the  ground  that  any  court  might  punish  such  a  cri- 
minal for  an  offence  committed  in  facie  curias,  (m) 

The  evidence  of  one  witness  is  not  sufficient  to  convict  Evidence. 
the  defendant  on  an  indictment  for  perjury  ;  as,  in  such  not  su^cfent> 
case,  there  would  be  only  one  oath  against  another.  (>?) 
But  it  is  said  that  it  does  not  appear  to  have  been  laid  down 
that  two  zcitnesses  are  necessary  to  disprove  the  fact  sworn 
to  by  the  defendant,  and  that  it  does  not  seem  to  be  ab- 
solutely necessary  that  there  should  be  two  ;  though,  in  ad- 
dition to  the  testimony  of  a  single  witness,  some  other  inde- 
pendent evidence  ought  to  be  adduced,  (o) 

Though  the  contrary  doctrine   appears  at   one  time  to  Party  preju- 
have  prevailed,  (p)  it  is  now  well  established  that  the  party  perjury  V^ 

prejudiced  by  the  perjury  is  a  competent  witness  to  prove  competent 

•  •  Witness 

the  offence,  {q)     And,  though  at  one  time  it  was  considered 

necessary  to  shew  that  such  party  had  satisfied  the  judgment 

in  the  suit  in  which  the  perjury  was  committed  before  he 

could  be  admitted  as  a  witness ;  (r)  on  the  ground  that  he 


(7)  Rex  v.  Thorogood,    8  Mod.  2  Str.  1043.    Rex  v.  Ellis,  id.  1104. 

179.  2  Hawk.  P.  C.  c.  46.  s.  24.    Bui!, 

(m)  Id.  ibid. ;  and  Bushel's  case,  N.  P.  289. 

Vaugh.  152.  was  cited.  (g)  Rex   v.   Broughton,    2  Str. 

(re)  Reg   v.  Muscot,     10   Mod.  1230.     Abraham,    q.  t.   v.  Bunn. 

193.    4  Black.  Com.  358.    Peake  4  Burr.  2255.    Rex  v.  Boston,  4 

on  Evid.  10.  Phil,  on  Evid.  112.  East.  581. 

(o)  Phil,  on  Evid.  113.  (r)  Rex  v.  Eden,  1  Esp.  97.   Rex 

O)  Rex  v.  Whiting,  1  Salk  283.  v.  Dalby,  Peake  N.  P.  C.  12. 
J  Ld.  Raym.  596.    Rex  v.  Nunez, 

5x2 


1792  Of  Perjury,  $c.     Evidence.         [book  v. 

might  possibly  make  use  of  a  conviction  for  the  purpose  of 
obtaining  relief  in  equity  against  the  judgment ;  yet,  as  it 
is  now  an  established  rule  that  a  court  of  equity  will  not 
grant  relief  on  a  conviction  which  proceeds  on  the  evidence 
of  the  prosecutor,  (s)  it  is  observed  that  there  can  be  no  ob- 
jection to  his  being  admitted  a  witness.  (I)  And  even  if  the 
indictment  proceed  upon  the  statute  5  Eliz.  c.  9.  (v)  which 
gives  the  prosecutor  half  the  forfeiture  incurred,  it  is  con- 
ceived that,  as  in  action  to  recover  his  moiety  he  would  be 
precluded  from  giving  the  conviction  in  evidence,  there 
would  be  no  objection  to  his  competency,  (x) 

It  has  been  ruled  to  be  no  objection  to  the  competency  of 
a  witness  on  an  indictment  for  perjury,  committed  in  an  an- 
swer in  chancery,  that,  in  his  answer  to  a  cross-bill,  he  has 
sworn  to  the  same  fact  which  he  is  called  to  prove  upon  the 
indictment,  (i/)  And  if  several  persons  are  separately  in- 
dicted for  perjury  in  swearing  to  the  same  fact,  either  of 
them,  before  conviction,  may  be  a  witness  on  the  trial  of  the 
other,  (t) 

Proof  of  the  It  has  been  holden,  that  if    a  count    in    an   indictment 

havino- sworn    ^or  r)erjurv  undertake  to  set  out  continuously  the  substance 

in  substanc*      and  tffect  of  what  the  defendant  swore  when  examined  as  a 
and  effect.  ...  .  c  ,.  .  .     , 

witness,  it  is  necessary,  in  support  of  this  count,  to  prove, 
that  in  substance  andejfeet  he  swore  the  whole  of  that  which 
is  thus  set  out  as  his  evidence,  although  the  count  contains 
several  distinct  assignments  of  perjury.  It  was  urged 
in  support  of  the  prosecution  that  reddendo  singula  singulis, 
the  defendant  was  charged  with  swearing  separately  in  an- 
swer to  all  the  questions  that  were  mentioned.  But  Lord 
Ellenborough,  C.  J.  said,  "  Suppose  you  had  undertaken  to 
'  set  out  the  tenor  of  what  the  defendant  swore,  and  it  should 

($)  Bartlett  v.  Pickersgill,  4Burr.  (x)  Phil,  on  Evid.  92, 93. 

2255.    Smith  v.  Prager,  7  T.  R.  60.  (.y)  Rex  v.  Pepys,  Peake  N.  P. 

Rex  v.  Boston,  4  East.  577.  C.  138. 

(0  Phil,  on  Evid.  92.  («)  2  Hale,  P.  C.  280. 

(u)  Ante,  1763. 
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"  appear  by  the  evidence  that  he  had  not  sworn  a  material 
"  part  of  that  which  was  set  out,  would  not  this  have  been 
"  fatal?  Having  taken  upon  you  to  state  the  substance  and 
"  effect  of  what  he  swore,  you  are  not  bound  down  to  precise 
"  words ; — but  must  you  not  prove  that  he  swore  in  substance 
"  and  effect  the  whole  that  you  have  stated  ?  You  aver 
"  that  part  of  the  defendant's  evidence  concerning  the  as- 
"  surance  given  by  Lord  Head  ley  to  be  material,  and  you 
"  have  not  proved  that  he  swore  to  any  such  assurance. 
"  Did  you  ever  know  the  rule  of  reddendo  singula  singulis 
"  applied  to  a  misrecital?  Is  there  any  authority  to  shew, 
"  that  under  secundum  substantiam,  you  are  not  bound  to 
"  prove  the  substance  of  what  you  state,  as  under  secundum 
"  tenoremy  you  are  bound  to  prove  the  tenor?  To  hold 
"  otherwise,  would  be  to  introduce  a  most  dangerous  lati- 
"  tude  into  criminal  proceedings.  lam  decidedly  of  opinion 
"  that  you  have  failed  in  the  proof  of  a  substantial  allega- 
li  tion.  It  is  essential  to  the  security  of  innocence,  that 
<(  words  set  out  in  the  record  should  be  either  literally  or 
"  substantially  proved.  A  person  giving  his  assurance  ge- 
u  nerally,  and  giving  his  assurance  for  the  performance 
"  of  a  particular  stipulation,  are  allowed  to  be  entirely  dif- 
"  ferent.  If  a  man  swears  falsely  to  several  material  ques- 
"  tions,  these  may  be  included  in  distinct  counts."(a) 

It  appears  to  have  been  ruled  that  upon  an  indictment  Proof ofthe 
......  ir  -i  .        whole  of  the 

for  perjury  committed  at  the  trial  of  a  cause,  the  prosecutor  d^^ant's 

must  prove  the  whole  of  the  defendant's  testimony  ;  (b)  un-  testimony. 

less  the  perjury  be  assigned  upon  a  point   which  first  arose 

upon  the  defendant's  cross-examination,  in  which  case  proof 

of  the  whole  cross-examination  has  been   ruled  to  be  suffi- 

(a)  Rex  v.  Leefe,  2  Campb.  134,  "  ciples  upon  this  subject  ride  2 

139.      The  learned  reporter  says,  "  Hawk.  PC.  c.  4«.  s.  34,  35,  j6. 

"I   find  no  decision  or  dictum  in  "  Companion  v.  Martin, 2  Bi.  :  ep. 

"  the  books  as  to  the  evidence  of  "  790. 

"  the  words  sworn  which  ;s  ueces-  <J>)  Rex  v.  Jones,  cor.  Kenyon, 

"  sary  to  support  an  indictment  for  C.  J.  1791.     Peake  N.  P.  C.  37. 
"  perjury.    For  the  general  prin- 
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cient.  (c)     And  (he  ground  upon  which  proof  of  the  whole 
of  the  examination,  or  cross-examination,  was  ruled  to  be 
necessary  in   these  ca«es  appears  to  have  been,  ?hat  possibly 
the  defendant  might  have  corrected  in  some  part  of  such  ex- 
aminations any   mistake  he  had  made  in  other  parts.     But, 
il  is  observed,  that  this  doctrine  of  compelling  the  prosecu- 
tor to  prove  more  than  a  prim d  facie  case,  is  an  anomaly  in 
the  criminal  law,  that  in  general  the  party   indicting  is  not 
bound  to  anticipate  matters  of  defence,  which  it  lies  on  the 
prisoner  to  bring  forward  ;  and  that  it  does  not  seem  that,  in 
this  case,  the  party  indicted  would  sustain  hardship  in  being 
compelled  to  shew  that  he  had  corrected  the  part  of  his  evi- 
dence assigned,  (d) 

Proof  of  aii-        It  is  sufficient  to  support  the  averment  that  the  party  ad- 

thoritytoad-  mjnisterino-  the  oath  had  competent  authority   for  that  pur- 
innmtcr  the  °  '  J  * 

oath,  pose,  by  shewing  in  the  first  instance  that  he  acted  as  a  per- 

son having  such  authority.     Thus,   upon  an   indictment  for 
perjury  before  a  surrogate  in  the  ecclesiastical  court,  it  was 
ruled,  that  the  fact  of  the  person  who  administered  the  oath 
having  acted  as  a  surrogate,  was  sufficient  prima  facie  evi- 
dence of  his  having  been  duly  appointed,  and  having  autho- 
rity to  administer  it.     And,  Lord  Ellenborough,  C.  J.  said, 
':  I  think  the  fact  of  Dr.   Parson  having  acted  as  surro- 
"  gate,  is  sufficient  prima  facie  evidence,  that  he  was  duly 
"  appointed  and  had  competent  authority  to  administer  the 
"  oath.     I  cannot  for  this  purpose  make  any  distinction  be- 
"  tween  the  ecclesiastical  courts  and  other  jurisdictions.  It  is  a 
"  general  presumption  of  law,  that  a  person  acting  in  a  public 
"  capacity  is  duly  authorised  so  to  do."  (e)    But  it  was  holden 
in  the  same  case,  that  upon  its  appearing  that  the  surro- 
gate was  appointed  contrary  to  the  canon,  (which  requires 
that  no  judicial  act  shall  be  speeded  by  any  ecclesiastical 
Judge,  unless  in  the  presence  of  the  registrar  or  his  deputy, 
or  other  persons  by  law  allowed  in  that  behalf,)  his  appoint- 
ee) Rex  v.  Dowlin,  cor.  Kenyon,      to  1  Sid.  418. 
C  J.  1793.  Peake,  N.  P.  C.  170.  (e)  Rex  v.  Vcrelst,  3  Campb.432, 

{'))  2Chit.Crim.  L.  312,  referring 
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ment  was  a  nullity,  and  the  averment  that  he  had  authority 
to  administer  the  oath  was  negatived.  (/) 

It  seems,  that  on  an  indictment  against  a  bankrupt,  for  Proof  against 
,     ,       „  .     .  .  ,  .    ,      ,  •  a  bankrupt. 

perjury  before  the  commissioners  in  passing  his  last  examina- 
tion, it  is  necessary  to  give  strict  evidence  of  the  trading,  pe- 
titioning creditor's  debt,  and  act  of  bankruptcy,  (g) 

On  an  indictment  for  perjury,  in   an  answer  in  chancery,  Proof  of  the 
proof  of  the  defendant's  signature,  and  of  that  of  the  master  jlavjno.  taken 

before  whom  the  answer  purports  to  be  sworn,  is  evidence  the  oath  in  an 

answer  in 
of  the  defendant's  having  sworn  to  the  truth  of  the  contents,  chancery,  or 

without  calling  the  person  who  wrote  the  jurat;  or  further  uPon  obtam- 
»         •«  J  ing  an m mi- 

proving  the  identity  of  the  defendant  as  being  the  very  same  stratio.iofa 

person  who  had  signed  the  answer.  (//)  In  a  case  upon  the  j^™l"sc  " 
statute  31  Geo.  II.  c.  10.  s.  24.  (for  taking  a  false  oath  to 
obtain  administration  to  a  seaman's  effects,  in  order  to  re- 
ceive his  wages)  it  was  holden  necessary  to  prove  directly 
and  positively,  that  it  was  the  prisoner  who  took  the  oath. 
And  the  court  said  that  the  evidence  given  was  defective,  as 
there  was  a  possibility,  from  any  thing  that  had  been  given  in 
evidence  to  the  contrary,  that  the  prisoner  might  have  gone 
through  all  the  rest  of  the  fraud,  and  have  avoided  the  cir- 
cumstance  of  taking  the  oath,  especially  as  he  probacy 
knew  that  the  taking  the  oath  was  a  capital  felony.  And 
they  further  said,  that  if  this  had  been  an  indictment  (or  per- 
jury at  common  law,  it  would  have  been  incumbent  on  the 
prosecutor  to  have  given  precise  and  positive  proof  that  the 
prisoner  was  the  person  who  took  the  oath  ;  ana  it  was 
equally  incumbent  on  him  so  to  do,  upon  an  indictment  on 
the  statute  in  question.  (/') 

</)  Id.  Ibid.  Court  of  Chancery  irade  a  general 

(§•)  Rex  v.  Punshon,  3  Campb.  order  that     II    defendants  should 

96.      And  see  Rex  v.  Bullock,  1  sign  their  answers  was  with  a  view 

Taunt.  71.  to  the  more  easy  proof  of  perjury 

(Ji)Rex  v.  Benson,  2  Campb.  508.  i«  answers.     2  Burr.  1 189. 

Rex  v.  Morris,  2  Burr.   1189.     1  (0  Brady's  case  178-i,  1   Leach 

Leach  50.      The  reason  why  the  327. 
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Prool  ot  ink-  jipon  an  indictment  for  perjnrv,  in  falsely  taking  the  free- 
holder's  oath  holders1  oath  at  an  election  of  a  knight  of  the  shire,  in  the 
ll'"11' lK"1'  nameo/J.W.;  it  appearing  by  competent  evidence  that 
the  freeholders'  oath  was  administered  to  a  person  who 
polled  on  the  second  day  of  the  election,  by  the  name  of 
J.  W.  who  awore  to  his  freehold,  and  place  of  abode;  and 
that  there  was  no  such  person  ;  and  that  the  defendant  voted 
on  the  second  day,  and  was  no  freeholder,  and  sometime  after- 
wards, boasted  that  he  had  done  the  trick,  and  was  not  paid 
enough  for  the  job,  and  was  afraid  that  he  should  be  pulled 
for  his  bad  rote;  and  it  not  appearing-  that  more  than  one 
false  vote  was  given  on  the  second  day's  poll,  or  that  the 
defendant  voted  in  his  own  name,  or  any  other  than  the 
name  of  J.  W. ;  it  was  holden,  that  there  was  sufficient  evi- 
dence for  tbe  jury  to  presume  that  the  defendant  voted  in  the 
name  of  J.  W.  and  consequently  to  find  him  guilty  of  tbe 
charge  as  alleged  in  the  indictment.  (/) 


Proof  upon  a 
prosecution 
inr  suborna- 
tion of  per- 
jury. 


In  a  case  of  a  prosecution  against  T.  Reilly  for  suborning 
one  Macdaniel  to  commit  perjury,  it  was  contended,  on 
the  part  of  the  crown,  that  the  bare  production  of  the  re- 
cord of  MacdanieVs  conviction  was  of  itself  sufficient  evi- 
dence that  he  had,  in  fact,  taken  the  false  oath  as  alleged  in 
the  indictment.  But  it  was  insisted,  for  the  prisoner,  that 
the  record  was  not  of  itself  sufficient  evidence  of  the  fact; 
that  the  jury  had  a  right  to  be  satisfied  that  such  convic- 
tion u;i-  right;  that  Reilly  had  a  right  to  controvert  the 
guilt  of  Macdaniel ;  and  that  the  evidence  given  on  Mac- 
daniel's  trial  ought  to  be  submitted  to  the  consideration 
of  the  present  jurj  ;  and  the  recorder  obliged  the  counsel 
for  the  crown  to  go  through  the  whole  case,  in  the  same 
manner  as  if  the  jury  had  been  charged  to  try  Macdaniel.  (/) 


•hment         The  punishment  of  perjury  and  subornation  of  perjury, 
;.',„'..  at  common  law,  has  been  various;  being  anciently  death; 

tioa  •  i  | 
Jury. 

(*1  «  price,  alius  Wright,  6  (/)  Reill/s  case,  1  Leach,  454. 

Ea*t. :, 
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afterwards  banishment,  or  cutting  out  the  tongue  ;  then  for- 
feiture of  goods,  (m)  At  the  present  time  it  is  fino,  impri- 
sonment, and  pillory,  at  the  discretion  of  the  court,  (n)  to 
which,  as  we  have  seen,  the  statute  2  Geo.  II.  c2J.{o) 
superadds  a  power  for  the  court  to  order  the  offender  to 
be  sent  to  the  house  of  correction  for  a  term  not  exceeding 
seven  years,  or  to  be  transported  for  the  same  period  ;  and 
makes  it  felony,  without  benefit  of  clergy,  to  return  or 
escape  within  the  time.  If  the  prosecution  proceeds  upon 
the  5  Eliz.  c.  9.  that  statute,  as  we  have  soen,(;;)  inflicts  the 
penalty  of  perpetual  infamy,  and  a  fine  of  £40  on  the  su- 
borner;  and,  in  default  of  payment,  imprisonment  for  six 
months,  and  to  stand  with  both  ears  nailed  to  the  pillory  ;  and 
punishes  perjury  itself  with  six  months'  imprisonment,  per- 


(m)  4  Black.  Com.  138. 

(»)  4  Black.  Cora.  138.  Rex 
v.  Nueys  and  Galey.  1  Black. 
R.  416.  Rex  v.  Lookup,  3  Burr. 
1901.     In  this  last  case  the  form 


"  for  the  taking  any  false  oath,  or 
"  for  committing  any  manner  of 
"  wilful  and  corrupt  perjury,  or 
"  for  the  procuring  or  suborning 
"  any  other  person  so  to  do,  or  for 


of   the   sentence    was,     that    the      "  wilfully,    falsely,  and   corruptly 


defendant  "  should  be  set  in  and 
"  upon  the  pillory  at  C.  cross, 
"  for  an  hour  between  the  hours 
"  of  twelve  and  two,  and  that 
"  he  should  afterwards  be  trans- 
"  ported  to  some    of   his    Majes- 


"  affirming  or  declaring,  or  pro- 
"  curing  or  suborning  any  other 
"  person  so  to  affirm  and  declare, 
"  in  any  matter  or  thing,  which  if 
"  the  same  had  been  deposed  in 
"  the     usual     form     would    have 


"  ty's  colonies  or    plantations  in  "  amounted  to  wilful  and  corrupt 

"America,  for  the  space  of  seven  "perjury,   sh  ill   continue  and  be 

"  years  •,  and  be  now  remanded  to  "  in  full  force  and  effect ;  and  that 

*•  the  custody  of  the  marshal,  to  be  "  all  persons  guilty  of  any  of  the 


"  by  him  kept  in  safe  custody,  in 
"  execution  of  the  judgment  afore- 
"  said,  and  until  he  shall  be  trans- 
"  ported  as  aforesaid.1' 

The  statute  56  Geo.  ITT.  c.  138. 
s.  1.  alter  abolishing  the  punish- 
ment of  the  pillory  except  for  the 
offences  thereinafter  mentioned 
proctc^  thus  ;  "  Provided  that  all 
"laws  now  in  force  where')-,  iny 
"  person  is  subject  to  punishment 


'■  s.;id  several  offences  shall  incur 
"  and  suffer  the  same  punishment, 
"  penalties  and  forfeitures  as  such 
"  persons  were  subject  to  by  the 
"  laws  am!  statutes  of  this  realm, 
"  or  any  of  thera,  before  tbe  pass- 
"  ing  of  this  act,  and  as  if  this 
'•  act  had  not  been  made." 

(o)  Ante,   1763. 

(p)  Anlc,  1761. 
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Conviction 
for  perjury 
incapacitates 
the  offender 
from  giving 
evidence. 


Summary 
proceeding 
where  persons 

convicted  of 
perjury  prac- 
;n  atior- 
nies  or  soli- 
citors. 


polual  infamy,  and  a  fine  of  £20,  or  to  have  both  ears  nailed 
to  the  pillory. 

It  has  been  holden  that  the  punishments  directed  by  the  stat. 
18  Geo.  II.  c.  18.  (7)  to  be  inflicted  upon  perjury,  in  falsely 
taking  the  freeholder's  oath  at  an  election  of  a  knight  of  the 
shire,  are  cumulative  under  the  statute  5  Eliz.  c.  9.  s.  6.  (r) 
and  2  Geo.  II.  c.  2 3.  s.  2.  (*.)  to  which  the  first  mentioned 
statute  18  Geo.  II.  c.  18.  refers.  (/) 

A  consequence  of  a  conviction  for  perjury,  though  it 
forms  no  part  of  the  judgment,  is,  that  the  offender  is  inca- 
pacitated from  giving  evidence  in  a  court  of  justice,  (u) 
But  a  pardon  will  restore  his  competency  ;  except  in  the 
case  of  a  conviction  for  perjury  or  subornation  of  perjury 
on  the  statute  5  Eliz.  c.  9.  (w)  which  provides  that  the 
offender  shall  never  be  admitted  to  give  evidence  in  courts  of 
justice  until  the  judgment  be  reversed  ;  and,  therefore,  the 
king's  pardon  will  not  in  such  case  make  him  a  competent 
witness,  (x) 

A  very  summary  mode  of  proceeding  is  given,   where 
persons  convicted  of  perjury  practise  as  attornies  or  soli- 


(q)  Ante,  1773. 

(r)  Ante,  1761,  1762. 

(s)  Ante,  1763. 

(t)  Rex  v.  Price,   alias  Wright, 
6  East.  327.    Grose,  J.  passed  sen- 
tence upon  the  defendant  and  two 
other  persons  who  had  heen  con- 
victed of  similar  perjuries  in  the 
following  form  : — "  That  each  of 
"  them  for  this  offence  should  lose 
"  and  forfeit  j£20,  and  be  impri- 
"  soned  in  Newgate  by  the  space  of 
"  six  months  without  bail  or  main- 

•  prize,  and  that  his  oath  from 
:-  thenceforth  be  not  received  in 
"  any  court  of  record  within  Eng- 
"  land  or  Wales,  or  the  marches  of 


"  the  same,  until  such  time  as  this 
"judgment  should  be  reversed  by 
"  attaint  or  otherwise ;  and  that 
"  after  the  expiration  of  the  said 
"  six  months  he  be  transported  to 
"  such  place  beyond  the  seas  as  his 
"  majesty,  with  the  advice  of  his 
"  privy  council,  should  think  fit  to 
"  direct  and  appoint,  for  the  term 
'•  of  six  years." 

(«)  Gilb.  Ev.  126.  Bull.  N.  P. 
291.  4  Black.  Com.  138.  2  Hawk. 
P.  C.  c.  46.  s.  101. 

(it-)  Ante,  1761,  1762, 

(.r)  Phil,  on  Kv.  30.  and  the  au- 
thorities there  cited. 
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citors  in  courts  of  law  or  equity.  The  12  Geo.  1.  c.  29.  s.  4. 
enacts,  "  that  if  any  person  who  hath  been  or  who  shall  be 
"  convicted  of  forgery,  or  of  wilful  and  corrupt  perjury, 
a  or  subornation  of  perjury,  or  common  barratry,  shall  act 
"  or  practise  as  an  attorney,  or  solicitor  or  agent,  in  any 
Ci  suit  or  action,  brought  or  to  be  brought  in  any  court  of 
"  law  or  equity  within  that  part  of  Great  Britain  called 
a  England,  the  judge  or  judges  of  the  court,  where  such 
"  suit  or  action  is  or  shall  be  brought,  shall,  upon  complaint 
"  or  information  thereof,  examine  the  matter  in  a  summary 
"  way  in  open  court ;  and  if  it  shall  appear  to  the  satis- 
"  faction  of  such  judge  or  judges,  that  the  person  com- 
"  plained  of,  or  against  whom  such  information  shall  be 
"  given,  hath  offended  contrary  to  this  act,  such  judge  or 
"judges  shall  cause  such  offender  to  be  transported  for 
"  seven  years  to  some  or  one  of  his  majesty's  colonies  or 
"  plantations  in  America,  by  such  ways,  means,  and  me- 
"  thods,  and  in  such  manner,  and  under  such  pains  and 
"  penalties  as  felons  in  other  cases  are  by  law  to  be  trans- 
"  ported." 


1800 


<  HAPTER   THE   SECOND 


Of  Conspiracy. 

i  HE  conspiring  to  obstruct,  pervert,  or  defeat  the  course 
of  public  justice  ;  (a)  to  injure  the  public  health,  as  by  sell- 
ing   unwholesome    provisions ;  (1>)  or   to  effect  any  public 
mischief,  as  I  y  raising  the  price  of  the  public  funds  by  ille- 
gal means;  (c)  are  offences  punishable  by  indictment.    And 
it  appears  that  an  indictment  lies,   not  only  wherever  a  con- 
spiracy is  entered  into  for  a  corrupt  or  illegal  purpose,  but 
>  where  the  conspiracy  is  (o  effect  a  legal  purpose  by  the 
use  of  unlawful  means:  and  this,  although   such   purposes 
not  effected,  (d)     And  it  is  laid  down  in  a  book  of  ffreat 
authority  that  all  confederacies  whatsoever  wrongfully  to  pre- 
judice a  third  person  are  highly  criminal  at  common  law;  as 
where  divers  persons  confederate  together  by  indirect  means 
to  impoverish  a  third  person,  or  falsely  and  maliciously  to 
charge  a  man  with  being  the  reputed   father  of  a  bastard 
child,  or  to  maintain  one  another  in  any  matter,  whether  it 
be  true  <>r   false,  (e)     The  conspiracy   or   unlawful   agree- 
ment,  though  nothing  be  done  in  prosecution  of  it,  is  the 

(a)  Res  i.  Mawbey  and  oth<  rs,  {<&)  Hex     v.    The    Journeymen 

R.  619.  <i  tequ.  1  Black.  Com.  T.nlors  of  Cambridge,   8  Mod.  11. 

I  Hawk.  P.C.c  72.8.2.  Reg.  v.  Best,  2  Ld.  Rayin.  1167. 

M     arty  and  Forden-  6  Mod.  85.     1  East.    P.  C.   c.  11. 

■   Kaym.  1179.   2  Bast  ■■  U.  p.  462.     But  an  action  will 

|i  B2S.      1  Black.  not  lie  for  a  conspiracy,  unless  it 

lad   see  the  remarks  be  put  in  execution,  9  Co.  57.     W. 

ol      lararly    ami  Jones,   93.     Savile  v.   Roberts,   1 

gh  in   tEast  133.141.  Ld.  Raym.  378. 
v.    De    Bcrenger    and  (e)  1  Hawk.  P.C.  c.  72.  s.  2. 

olhi  17. 
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gist  of  the  oir.'ncc.  ( f)  The  nature  of  conspiracy,  there- 
fore, requires  that  more  than  one  person  should  be  con- 
cerned in  it.  In  many  cases  an  agreement  to  do  a  certain 
thing  has  been  considered  as  the  subject  of  an  indictment  for 
a  conspiracy,  though  the  same  act,  if  done  separately  by 
each  individual  without  any  agreement  amongst  themselves, 
would  not  have  been  illegal;  as  in  the  case  of  journeymen 
conspiring  to  raise  their  wages;  each  may  insist  on  raising 
his  wages  if  he  can;  but  if  several  meet  for  the  same  pur- 
pose it  is  illegal,  and  the  parties  may  be  indicted  for  a  con- 
spiracy, (g)  It  has  been  said  that  perhaps  few  things  are 
left  so  doubtful  in  the  criminal  law,  as  the  point  at  which  a 
combination  of  several  persons,  in  a  common  object,  be- 
comes illegal.  (//)  It  appears,  however,  to  have  been  holden 
that  if  such  persons  illegally  concur  in  doing  an  act,  they 
may  be  guilty  of  conspiracy,  though  they  were  not  pre- 
viously acquainted  with  each  other,  (t) 

Amongst   the   most    flagrant    instances   of  conspiracies,  Conspiracies 
against  the  public  justice  of  the  kingdom,  may  be  mentioned   p^'i,'^*  :u  »• . 
a  case  in  which  the  defendants  were  charged  with  conspiracy,  of  the  king- 
in  causing  a  man  to  be  executed  for  a  robbery,  which   they  agreeing  to 
knew  he  was  innocent  of,  with  intent  to  get  into  their  pos-  make  false 
session  the  reward  offered  by  act  of  parliament.  (A)     And  it  accus 


(/)  Reg.  v.  Best,  2  Ld.  Raym. 
1 167.  Rex  v.  Spragg,  2  Burr.  993. 
Rex  v.  Risp.il,  3  Burr.  1321. 

(g)  By  Grose,  J.,  in  Rex  2'.  Maw- 
bey  and  others,  6  T.  R.  636.  And 
see  Rex  v.  The  Journeymen 
Tailors  of  Cambridge,  8  Mod.  11. 
If  one  man  alone  be  guilty  of  an 
offence,  which,  if  practised  by 
two,  would  be  the  subject  of  an  in- 
dictment for  a  conspiracy,  he  is 
civilly  liable  in  an  action  for  repa- 
ration of  damages  at  the  suit  of 
the  person  injured.  By  Buller,  J., 
inPasley  v.  Freeman,  3T.  R.  58. 


(h)  3  Chit.  Crim.  L.  11. 

(«)  By  Lord  Mansfield  in  the 
case  of  the  prisoners  iu  the  King  > 
Bench,  llil.  T.  26  Geo.  111.  I 
Hawk.  P.C.  c.  72.  s.  2.  in  the  notes. 

(k)  Macdanicl  and  others  (case 
of),  1  Leach  45.  And  see  Fost. 
130.  See  A:.j  ante,  622.  It  should 
seem  that  the  ouly  objection  to  tin's 
being  treated  as  a  conspiracy  is 
that  which  might  arise  from  its  be- 
ing considered  as  a  crime  of  the 
highest  degree,  in  which  the  misde- 
meanor would  be  merged. 
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would  have  been  equally  a  conspiracy,  though  the  defendants 
had  failed  in  their  infamous  design,  and  the  man  had  been 
acquitted.     Indeed  one  of  the  more  ancient  descriptions  of 
conspiracy  is  "  a  consultation  and  agreement  between  two 
"  or  more  to  appeal,   or  indict  an   innocent  person  falsely 
"  and  maliciously  of  felony,  whom,  accordingly,  they  cause 
•  to  be  indicted  or  appealed;  and   afterwards  the  party  is 
"  lawfully  acquitted  by  the  verdict  of  twelve  men.1'  (/)     But 
of  this  description  it  is  observed,  that  the  lawful  acquittal  of 
the  party  grieved  does  not  appear  to  be  required  in  order  to 
make  the  offenders  guilty  of  conspiracy,  (m)     The  descrip- 
tion  of  conspirators  in  the  old  statute,  33  Edw.  I.  st.  2. 
(sometimes  cited  as  21  Edw.  I.)  is  "  that  conspirators  be 
;;  they  that  do  confeder  or  bind  themselves  by  oath,  covenant, 
"  or  other  alliance,  that  every  of  them  shall  aid  and  bear  the 
16  other  falsely  and  maliciously  to  indict,  or  cause  to  indict,  or 
"  falsely  to  move  and  maintain  pleas;  and  also  such  as  cause 
ct  children  within  age,  to  appeal  men  of  felony,  whereby  they 
"  are  imprisoned  and  sore  grieved  ;  and  such  as  retain  men  in 
"  the  country  with  liveries  or  fees  for  to  maintain  their  ma- 
"  licious  enterprizes;    and   this  extendeth  as  well  to  the 
"  takers  as  to  the  givers ;  and  to  stewards  and  bailiffs  of 
"  great  lords,  who,  by  their  seigniory,  office,  or  power,  un- 
';  dertake  to  bear  or  maintain  quarrels,   pleas,  or  debates, 
"  that  concern  other  parties  than  such  as  touch  the  estate  of 
"  their  lords  or  themselves."      From  which  definition  of 
conspirators  it  is  said  that  it  seems  clearly  to  follow  that  not 
only  those  who  actually  cause  an  innocent  man  to  be  in- 
dicte'd,  and  also  to  be  tried  upon  the  indictment,  whereupon 


(/)  3  Inst.  143.     4  Black.  Com. 
36. 

(m)  I  Hawk.  P.  ('.  c.  7-2.  s.  2.  In 
the  cast  of  Res  i  sj>ragg,  2  Burr. 
S«  ri.  Davj  said  "  There  is  a 
'■  distinction  between  a  writofcon- 
"  Bpiracyandan  indictment  for  a 
•  conspicacy.  In  an  action  the  da- 
•  mage  is  Hie  gist  of  the  action-, 


"  and,  therefore,  the  writ  and  de- 
"  claration  must  charge  '  that  he 
"  was  indicted  and  sustained  da- 
"  magc::  hut  that  is  not  necessary 
"  in  an  indictment;  which  is  for 
"an  offence  against  the  puhlic. 
"  And  this  distinction  explains 
"  Lord  Coke's  meaning  in  3  Inst, 
"  143." 
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he  is  lawfully  acquitted,  are  properly  conspirators,  but  that 
those  also  are  guilty  of  this  offenee,  who  barely  conspire  to 
indict  a  man  falsely  and  maliciously,  whether  they  do  any 
act  in  prosecution  of  such  conspiracy  or  not;  for  the  words 
of  the  statute  seem  expressly  to  include  all  such  confeder- 
acies under  the  notion  of  conspiracy,  whether  there  be  any 
prosecution  or  not.  (n)  But  it  is  also  said  that  since  it  does 
not  appear  to  have  been  solemnly  resolved  that  persons  of- 
fending by  a  false  and  malicious  accusation  against  another, 
are  indictable  upon  this  statute,  it  seems  to  be  more  safe  and 
adviseable  to  ground  an  indictment  for  such  offence  upon 
the  common  law  than  upon  the  statute,  (o) 

A  conspiracy  of  this  kind  appears,  therefore,  to  consist  in  The  false 
the  unlawful  agreement  to  injure  a  person  by  a  false  charge ;  not  £e  prose. 
though  it  be  in  no  way  prosecuted.     And  whether  the  con-  cuted. 
spiracy  be  to  charge  a  temporal  or  an  ecclesiastical  offence 
on  an  innocent  person,  it  is  the  same  thing-,  (p) 

It  seems  not  to  be  any  justification  of  a  confederacy  to  Theconfede- 
carry  on  a  false  and  malicious  prosecution,   that  the  indict-  false  charges 

ment  or  appeal,  which  was  preferred,  or  intended  to  be  pre-  &c  Y'^  be 
„..  „.  .„.  i  i  •      '  equally  crimi 

ferred,  in  pursuance  ot  it,  was  insufficient,  or  that  the  court,   nal,  though 

wherein  the  prosecution  was  carried  on  or  designed  to  be  .  e  Pr°5ee?" 

......  rags  intended 

carried  on,  had  no  jurisdiction  of  the  cause,  or  that  the  to  be  insti- 

matter  of  the  indictment  did  import  no  manner  of  scandal,  j!j\|!t were 
so  that  the  party  grieved  was,  in  truth,  in  no  danger  of 
losing  either  his  life,  liberty,  or  reputation.  For  notwith- 
standing the  injury  intended  to  the  party  against  whom  such 
a  confederacy  is  formed  may  perhaps  be  inconsiderable, 
yet  the  association  to  pervert  the  law,  in  order  to  procure 
it,  seems  to  be  a  crime  of  a  very  high  nature,  and  justly  to 
deserve  the  resentment  of  the  law.  (q)     Therefore,  on  an  in- 


(«)  1  Hawk.P.  C.c.72.  s.  2.  Ld.  Raym.  1167,  1  Salk.  174 

(p)  1  Hawk.  P.  C.  c.  72.  s.  2.  (q)  1  Hawk.  P,  C.  c.  72.  s.  S. 

(p)  Reg.  v.  Best  and  another,  2 
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dietment  for  wickedly  and  unlawfully  conspiring  to  accuse 
another  of  taking  hair  out  of  a  bag,  without  alleging  it  to 
be  an  unlawful  and  felonious  taking)  it  was  said  by  Lord 
Mansfield  that  the  gist  of  the  offence  was  the  unlawful  con- 
spiracy to  do  an  injury  to  another  by  a  false  charge,  and  that 
whether  the  conspiracy  be  to  charge  a  man  with  criminal 
acts,  or  such  only  as  may  affect  his  reputation,  it  is  suf- 
ficient, (r) 

Suchconfe-  Neither  is  it  any  plea  for  one  who  is  prosecuted  for  such 
I.  li  ilK  nii'i  an  unlawful  confederacy,  that  nothing  more  was  intended  by 
nal,  though  him,  but  only  to  give  his  testimony  in  a  legal  course  of  jus- 
may  saj  that  t'ce  aga'nst  the  party  to  whose  prejudice  such  confederacy 

the)  intended  js  supposed  to  have   been  formed;  for  notwithstanding  it 

onl\  to  give  .  . 

testimony  in  a  may  be  said  that  it  would  be  a  great  discouragement  to  legal 

proceedings  to  make  persons  liable  to  a  criminal   prosecu- 
ot  justice.  . 

tion,  for  barely  intending  to  give  their  evidence,  and  it 
would  be  a  prejudging  of  a  cause  to  try  the  truth  of  the 
testimony  intended  to  be  given  in  it  before  the  cause  itself  is 
determined,  yet  the  law  will  rather  venture  this  mischief  than 
suffer  so  flagrant  a  villanv  to  go  unpunished.  However, 
if  there  be  any  probability  that  the  principal  cause  will  ever 
be  tried,  it  seems  proper  to  apply  to  the  court  to  stay  the 
trial  of  the  confederacy  until  the  merits  of  the  principal 
cause  be  determined,  (s) 

the  con-         It  is  observed  that  it  appears  not  only  from  the  words  of 

the  statute,  but  also  from  the  plain  reason  of  the  thing,  that 

malicious;  no  confederacy  whatsoever  to  maintain  a  suit  can  come  within 
and  persons  ,  or.  _,  ,       _  , 

maj  consult      "ie  words  ot  the  statute  33  hdw.  L.  st.  2.   unless  it  be  both 

to  prosecute  a  false  and  malicious.  (0  And  several  persons  may  lawfully 
guiltj  persooi  . 

meet  together  and  consult  to  prosecute  a  guilty  person,  or 

one  against  whom  there  is  probable  cause  of  suspicion;  but 

not  to  prosecute  one  that  is  innocent,  right  or  wrong,  (u) 

(r)  Rex  v.  Rispal,  1  Black.  R.  (u)  Reg.  v.  Best  and  another,  1 

3G8.     3  Burr.  1320.  Salk.  174.     And  see  1  Hawk.  P.C 

(»)  1  Hawk.  P.  C.  c.  72,  s.  4.  c.  72.  s.  7. 
(0  1  Hawk.  P.C.  C.72.  s.7. 
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In  the  following  case,  it  was  liolden  that  a  certificate  by   Mawbey's 

esse 
justices  of  peace,  that  an  indicted  highway  is  in  repair,  is  a  Conspiracy 

legal  instrument,  recognized  by  the  courts  of  law,  and  ad-   to  pervert 

.     .,,      .  '  °„  .     .  ,  ,  the  course  of 

missible  in  evidence  after  conviction,   when  the  court  are  justice,  by 

about  to  impose  a  fine :  and  that,  consequently,  it  was  illegal  Pr°duc»ng  a 
to  conspire  to  pervert  the  course  of  justice  by  producing  a  cate  of  a  high- 
false  certificate  in  evidence,  to  influence  the  judgment  of  the  *epajrem"  m 
court.     Upon  shewing  cause  against  a  rule  for  arresting  the 
judgment  in  this  case,  the  counsel  for  the  prosecution  went 
at  large  into  a  discussion  of  the  doctrine  and  nature  of  con- 
spiracies.   He  said,  that  it  follows  from  the  very  nature  of  the  Argument  of 
offence  of  conspiracy  that  there  is  no  charge  of  any  specific  for  the  prose- 
crime  :   but  it  consists  wholly  inthe  unlawful  combination  ;  cution. 
and  this  will  appear  fully  by  adverting  to  the  several  sorts 
of  conspiracy,  to  be  found  in  the  books.     1.  Where  the  sub- 
ject matter  is  neither  malum  prohibitum,  nor  malum  in  se, 
as  referred  to  the  individual:    but  the  criminality  in  law 
arises  wholly  from  the  conspiracy.     Such  is  an  agreement  to 
maintain  each  other,  right  or  wrong ;  (x)  or  a  combination 
amongst  labourers  or  mechanics  to  raise  their  wages,  (i/) 
So  where  several  conspired  to  hiss  at  the  Birmingham  thea- 
tre, Lord  Mansfield  held  it  indictable,  although  each  might 
have  done  so  separately,  (z)     So  a  combination  between  offi- 
cers in  the  service  of  the  East  India  Company,  to  resign 
their  commissions,   was   held   an  illegal   act;  and,   conse- 
quently, a  resignation  tendered  under  those  circumstances 
was  held  not  to  be  a  determination  of  the  service,  (a)     2. 
Where  thesubject  matter  is  not  malum  prohibitum,  as  referred 
to  the  individual,  though  malum  in  se :  but  the  criminality  in 
law  arises  from  the  conspiracy  ;    such  as  a  malicious  combi- 
nation against  a  trader  to  ruin  him  in  his  trade,  (b)      So 
the  taking  up  dead  bodies,  even  though  for  the  purposes  of 
science  in  dissecting  them,  is  now  held  an  indictable  offence 


(.r)  9  Co.  56.  (b)  1  Stra.  144.1  Lev.  125.  Rex  v. 

(y)  8  Mod.  10.  Eccles  and  others,  B.    ft.  24  Geo. 

(s)  Anon.  B.  R.  18or  19Geo.III.       ill. post.  1816. 
(a)  4  Burr.  2472. 
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per  se  ;  (c)  yet  formerly  it  was  not  so  considered  ;  but  even 
then  it  was  held  that  an  indictment  lay  for  conspiracy  to  do 
so.  (d)  A  false  indictment  is  no  crime  as  referred  to  the  in- 
dividual ;  (e)  hut  a  conspiracy  for  that  purpose  subjects  the 
nders  to  the  villanous  judgment,  (f)  The  private  slan- 
der of  another  by  an  individual  is  not  indictable;  but  con- 
spiring to  chi  other  with  sland<  rous  matter  is  so,  (g) 
though  no  le«al  charge  be  actually  preferred.  (//)  And  in 
this  latter  case  it  w-.s  hetu  that  the  quarter-sessions  had  ju- 
risdiction over  conspirators.  Ic  is  the  same  with  private  im- 
morality, which  is  only  indictable  when  coupled  with  a  con- 
spiracy, (i)  So  two  or  more  joining  to  do  legal  acts  with 
a  corrupt  intent  may  he  indicted.  (A)  A::d  private  deceits, 
coupled  with  a  conspiracy,  are  indictable  on  that  account.  \ J) 
'■>.  The  third  head  of  conspiracy  is  where  the  subject  matter 
is  malum  prohibitum^  as  referred  to  the  individual,  and  the 
criminality  in  law  is  thereby  aggravated  if  executed.  Of 
this  nature  is  the  bare  attempt  to  subvert  religion,  (m)  or 
public  justice;  and  the  latter  will  ajjply  to  both  descriptions 
of  counts  in  the  indictment.  Such  also  is  the  endeavour  to 
dissuade  witnesses  from  giving  evidence,  (w)  or  the  pre- 
paration of  witnesses  ;  (o)  or  the  tampering-  with  jurors. 
(p)  Such  are  public  frauds  in  trade  ;  (q)  or  public  cheats, 


(c)  Rex  v.  Lynn,  2  T.  R.  733. 

(d)  Rex  v.  Young  cited  in  2  T. 
R.  733.  This  was  an  indictment 
for  a  conspiracy  to  prevent  the  bu- 
rial of  a  corpse.  And  see  a  prece- 
dent tor  such  a  conspiracy,  2  Chit. 
Ciim.  L.  36. 

(<?)  1  Ed.  [II.  st.  2,  ell.  2  Black. 
Rep.  1328,9. 

(/)  Ibid.  Sec  as  to  the  judgment. 
post. 

■   Lev.  02.      1  Vent.  304. 

(h)  1  Salk.  174.  1  Stra.  193.  3 
Burr.  1320. 

(i)  1  Salk.  382,  552.  3  Burr. 
1  134,  L878.  2Ld.  Raym.  1031.  4 
St.Tr.  515. 


(A)  Rex  v.  Robinson  and  others, 

1  Leach  37.    8  Mod.  321.     1  Wils. 
41.    3  Burr.  1439. 

(/)  6  Mod.  42,301.  2Burr.ll27. 

2  Stra.  S66. 

{in)  Fitzg.  f>6. 

(n)  1  Hawk.  P.  C.  c.  21.  s.  15  2 
Stra  904.  And  see  Rex  v.  Steven- 
ton  and  others,  2  East.  R.  3G2. 

(o)  Hob.  271.  3  Inst.  106.  2 
Show.  1. 

(/>)  1  Saund.  300.  1  Ld.  Raym. 
148.  1  Burr.  510.  Rex  v.  Jollifie, 
4T.R.  285.     Co.  Lit.  157. 

(q)  1  Sess.  Cas.  217.     Comb.  16. 
1  Sid.  409.    1  Ventr.  1 3. 
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(r)or  deceit,  or  collusion  in  the  king's  courts,  or  any  consent 
thereto.  (.«)     4.  Where  there  is  a  bare  conspiracy  unexe- 
cu  ed,(t)  or  where  the  conspiracy  by  the  execution  mer. 
iu  a   higher  offence.  (?/)     And  he  then  argued  that  the  of- 
fence charged  against  the  defendants  fell  within  the  p*  inci- 
ples  of  the  above  cases.     In  giving  his  judgment  in  this  case,  Opinion  of  the 
Ashhurst,  J.  said,  "  The  principal    question    is,   whether  * 
"  a  conspiracy  to  pervert  the  course  of  justice  by  producing 
"  in  evidence  a  false  certificate   be  or  be  not  a  crime  ?  It 
"  seems  to  me  that  a  greater  offence  can  hardly  be  stated 
"  than  that  of  obstructing  or  perverting  the  course  of  jus- 
"  tice,  on  which  the  lives  and  properties  oi  all  the  subjects 
"  depend."     And  Grose,  J.  said,  "  It  is  laid  dow  ':  in  some 
u  of  the  cases,  that  an  attempt  to  persuade  ano  ot  to  give 

<c  evidence  in  a  court  of  justice  is  indictable;  then  it  cannot 
"  be  doubted  but  that  an  attempt  to  mislead  the  court  by 
u  misrepresentation  is  equally  criminal.  The  course  of 
"justice  is  perverted  >f  the  certificate  of  the  justices  oe  false. 
"  If  they  agree  to  certify  that  a  road  is  in  repair  for  ii«e  pur- 
"  pose  of  perverting  the  course  of  justice,  it  is  a  crime  and 
"  indictable  ;  and  it  is  not  necessary  that  they  should  know 
';  at  the  time  of  such  agreement  that  the  road  is  out  of  re- 
"  pair  ;  it  is  sufficient  that  they  did  not  know  that  the  fact 
"  which  they  certified  to  be  true  was  true."  And  Lawrentv, 
J.  said, "  The  question  is  whether  a  conspiracy  to  do  an  act 
"  from  which  the  public  may  receive  any  damage  be  or  be 
"  not  indictable  ?  At  first  I  thought  this  a  very  doubtful 
"  case,  because  it  struck  me  that  this  was  an  act  by  which 
"  the  public  would  not  suffer,  as  the  court  at  the  assizes 
"  were  not  bound  to  receive  the  cc  iilicate  of  the  defendants, 
"  it  not  being  on  oath.  But  on  examination  it  appears  that 
"  the  practice  of  receiving  the  certificates  of  magistrates  re- 


(r)  5  St.  Tr.  486.     1  Latch.  202.  (0  1  Lev.  62,  125.     1  Vent  304. 

1  Roll.  Rep.  2.     2  Ld.  Raym.  865.      3  Burr.    1320.     L  Ld.    fta; 
I  :  arnard.  330.  !  Salk.  I  I  ..    i  Stra.  L9S.   T. 

,(s)  3  Edw.  1.  c.  29.     2  Inst.  212, 
217.  (_</)  1  LJ.  Raym.  711. 
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iC  specting  the  state  of  roads,  lias  existed  as  far  as  the  me- 
"  inorv  of  living  persons  extends;  and  the  books  carry  it 
"  still  farther  hack.  I  have  not  been  able  to  discover  how 
"  or  when  the  practice  of  receiving  these  certificates  arose: 
(t  but  a  practice  that  has  been  adopted  in  the  courts  at  least 
"  as  long  back  as  the  reign  of  Charles  the  First,  goes  a  great 
"  way  to  shew  what  the  law  is  upon  the  subject.  And  this 
"  is  not  the  only  instance  of  receiving  certificates  in  evi- 
"  dence  ;  certificates  of  bishops  with  respect  to  marriages 
Cl  are  received  ;  the  customs  of  London  are  certified  by  the 
"  recorder  ;  so  formerly  were  certificates  received  from  the 
"  captain  of  Calais  ;  and  in  Cro.  Eliz.  502,  3.  this  court  said 
"  that  they  would  give  credit  to  the  certificates  of  the  Judges 
u  in  Wales  respecting  the  practice  of  their  court,  and  that 
"  the  custom  of  the  court  is  a  law  in  that  court."  (%) 

De  Berenger'a       In  a  very  recent  caseit  washoldentobeanindictableoffence, 

Ciisc-  .  to  conspire  on  a  particular  day  by  false  rumours  to  raise  the 

( onspiracj  to  »  r  . 

raise  the  price  price  of  the  public  government  funds,  with  intent  to  injure  the 
f  d  on  i'C  SUDJects  wno  should  purchase  on  that  day,  and  that  the  in- 
particular  dictment  was  well  enough,  without  specifying  the  particular 
rumours.  persons  who  purchased  as  the  persons  intended  to  be  in- 
jured, and  that  the  public  government  funds  of  this  kingdom 
might  mean  either  British  or  Irish  funds,  which,  since  the 
Union,  were  each  a  part  of  the  funds  of  the  united  kingdom. 
After  the  argument  upon  the  motion  in  arrest  of  judgment. 
Lord  Ellenborough,  C.  J.  said,  "  I  am  perfectly  clear  that 
"  there  is  not  any  ground  for  the  motion  in  arrest  of  judg- 
u  ment.  A  public  mischief  is  stated,  as  the  object  of  this 
u  conspiracy  ;  the  conspiracy  is  by  false  rumours  to  raise  the 
"  price  of  the  public  funds  and  securities;  and  the  crime 
"  lies  in  the  act  of  conspiracy  and  combination  to  effect  that 
"  purpose,  and  would  have  been  complete,  although  it  had 
"  not  been  pursued  to  its  consequences,  or  the  parties  had 
"  not  been  able  to  carry  it  into  effect.  The  purpose  itself 
"  is  mischievous,  it  strikes  at  the  price  of  a  vendible  commo- 

(.r)  Rex  v.  Mawbey  and  others,  6  T.  R.  619  to  638. 
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u  dity  in  the  market,  and  if  it  gives  a  fictitious  price,  by 
"  means  of  false  rumours,  it  is  a  fraud  levelled  against  all 
"  the  public,  for  it  is  against  all  such  as  may  possibly 
"  have  any  thing  to  do  with  the  funds  on  that  particular 
"  day."  Bayley,  J.  said,  "  It  is  not  necessary  to  con- 
"  stitute  this  an  offence,  that  it  should  be  prejudicial 
li  to  the  public  in  its  aggregate  capacity,  or  to  all  the 
il  king's  subjects:  but  it  is  enough,  if  it  be  prejudicial  to  a 
"  class  of  the  subjects.  Here  then  is  a  conspiracy  to  effect 
"  an  illegal  end,  and  not  only  so,  but  to  effect  it  by  illegal 
"  means,  because  to  raise  the  funds  by  false  rumours,  is  by 
"  illegal  means.  And  the  end  is  illegal,  for  it  is  to  create  a 
"  temporary  rise  in  the  funds  without  any  foundation,  the 
"  necessary  consequence  of  which  must  be  to  prejudice  all 
"  those  who  become  purchasers  during  the  period  of  that 
"  fluctuation.  And  by  Dampier,  J.  "  I  own  I  cannot  raisea 
"  doubt,  but  that  this  is  a  complete  crime  of  conspiracy 
"  according  to  any  definition  of  it.  The  means  used  are 
"  wrong,  they  were  false  rumours;  the  object  is  wrong,  it  was 
"  to  give  a  false  value  to  a  commodity  in  the  public  market, 
"  which  was  injurious  to  those  who  had  to  purchase."^) 

In  the  argument  upon  the  foregoing  case,  an  authority  was  Conspiracy  to 
cited,  where  the  defendants  being  acquitted  of  all  but  con-  ^"l^mers 
spiring  to  impoverish  the  farmers  of  the  excise,  it  was  ob-  of  the  excise, 
jected  that  there  was  no  offence:  but  the  court  held  it  well, 
because  the   information  shewed  that  the  excise  was  parcel 
of  the  revenue  of  the  crown,  and  so  the  impoverishment  of 
the  farmers  of  excise  tended  to  prejudice  the  revenue  of  the 
crown,  (s) 

In  a  late  case,  it  was  holden,  that  a  conspiracy  to  obtain  Pollman's 

C3SC 

money  by  procuring  from  the  lords  of  the  treasury  the  ap-   Conspiracy  to 
pointment  of  a  person  to  an  office  in  the  customs,  is  a  mis-   obtain  money 

l)v  procurm0* 

demeanor  at  common  law.     The  counsel  for  the  defendant  tVom  the  lords 

(y)    Rex  v.  De    Berenger    ami  (z)  Rex  v.  Starling,    1  Sid.  174. 

others,  3  M.  and  S.  67. 


to  commit 
ricts. 
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of  the  treasu-    proposed  to  argue,  that  the  indictment  was  bad  on  the  face  of 
ri  [<  f    it,  as  it  was  not  a  misdemeanor  at  common  law  to  sell,  or 

a  person  toan  to  purchase  an  office  like  that  of  a  coast  waiter;  and  that, 
however  reprehensible  such  a  practice  might  be,  it  could  only 
be  made  an  indictable  offence  by  act  of  parliament.  But 
Lord  Klleuborough,  C.  J.  said,  "  If  that  be  a  question  it 
"  must  be  debated  on  a  motion  in  arrest  of  judgment,  or  on 
"  a  writ  of  error.  But  after  reading  the  case  of  Rex  v. 
"  Vaughan,(a)  it  will  be  very  difficult  to  argue  that  the  of- 
"  fence  charjied  in  the  indictment  is  not  a  misdemeanor." 
And  Grose,  J.  in  passing  sentence,  likewise  observed,  that 
there  could  be  no  doubt  that  the  indictment  was  sufficient, 
and  that  the  offence  charged  was  clearly  a  misdemeanor  at 
common  law.  (b) 

Conspiracies  Precedents  are  to  be  met  with  in  the  books  of  indictments 
for  conspiracies  to  commit  riots,  (c)  And  in  a  late  case,  it  was 
said  by  a  learned  Judge,  with  respect  to  premeditated  and  sys- 
tematic tumults  at  a  theatre,  that  "  the  audience  have  cer- 
"  tainly  a  right  to  express  by  applause  or  hisses  the  sensa- 
"  tions  which  naturally  present  themselves  at  the  moment; 
"  and  no  body  has  ever  hindered,  or  would  ever  question, 
<c  the  exercise  of  that  right.  But  if  any  body  of  men  were 
"  to  go  to  the  theatre  with  the  settled  intention  of  hissing  an 
"  actor  or  even  of  damning  a  piece,  there  can  be  no  doubt  that 
"  such  a  deliberate  and  pre-concerted  scheme  would  amount 
c;  to  a  conspiracy,  and  that  the  persons  concerned  in  it  might 
"  be  brought  to  punishment."  (d) 

<  ouspiring  to       Several  cases  have  occurred  in  which  the  conspiring  and 

persF  m  order  contriving,   by  sinister  means,  to   marry  a   pauper  of  one 

to  charge  a       parish  to  a  settled  inhabitant  of  another,  in  order  to  bring 

a  charge  upon  it,  have  been  considered  as  indictable  of- 


(o)  4  Burr.  2494.     Ante,  S8S.  (c)  2  Chit.Crim.  L.  506,  note  (/). 

(A)  Hex  v.  Pollman  and  others,  (rf)  By  Mansfield,  C.  J.  in  Clifford 

!  Campb.  229.  v,  Brandon,  2  Campb.  369. 
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fences,  (e)  It  is  observed  respecting  a  conspiracy  of  this 
kind,  that,  considering  the  oftence  as  a  prostitution  of  the 
sacred  rites  of  marriage,  for  corrupt  and  mercenary  pur- 
poses, and  that,  by  artful  and  sinister  means,  persons  are 
seduced  into  a  connection  for  life  without  any  inclination  of 
their  own,  and  contrary  to  that  freedom  of  choice  which  is 
peculiarly  required  in  forming  so  close  an  union,  and  on 
which  the  happiness  of  them  both  so  entirely  depends;  and 
this  for  the  sake  of  some  gain  or  saving  to  others  who  bring 
about  such  marriage  ;  in  this  light  it  seems  a  fit  ground  for 
criminal  cognizance,  not  only  as  being  a  great  oppression 
upon  the  parties  themselves  more  immediately  interested^ 
but  as  an  offence  against  society  in  general  ;  being  an  abuse 
of  that  institution  by  which  society  is  best  continued  and 
legal  descents  preserved,  and  a  perversion  of  the  purposes 
for  which  it  was  ordained.  (/)  But  in  a  case  where,  upon 
an  indictment  against  parish-officers  for  a  conspiracy  of  this 
kind,  it  appeared  that  a  man  of  one  parish  having  gotten  a 
woman  with  child  belonging  to  another,  the  defendants  had 
agreed  with  the  man,  (who  was  of  the  age  of  29,)  with  the 
approbation  of  his  father,  to  give  him  two  guineas  if  he 
would  marry  the  woman,  and  that  he  afterwards  married  her 
on  such  condition,  and  received  the  money  from  the  defend- 
ants immediately  after  the  marriage  ;  and  it  was  also  sworn 
both  by  the  man  and  the  woman,  that  they  were  willing  to 
marry  at  the  time  ;  Buller,  J.,  directed  an  acquittal,  not- 
withstanding the  proof  of  the  money  having  been  given  to 
procure  such  consent,  and  this  after  the  putative  father  had 
been  taken  up  under  a  magistrate's  warrant,  and  was  in  cus- 
tody of  the  overseers.  And  that  learned  Judge  held  it  ne- 
cessary, in  support  of  such  an  indictment,  to  shew  that  the 
defendants  had  made  use  of  some  violence,  threat,  or  con- 
trivance, or  used  some  sinister  means  to  procure  the  mar- 
riage without  the  voluntary  consent  or  inclination  of  the 
parties  themselves  ;  and  that  the  act  of  marriage  being  in  it- 

(e)  Rex  v.  Tarrant,  4  Burr.  2106.       Compton  and  others,  Cald.  216. 
Rex  v.  Herbert  and  others,  1  East.  (/)  1  East.  P.  C.  c.  fl.  s.  II, 

P.  C.  C  11.  s.  11.  p.  461.    Rex  i'.      p.  461. 
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self  lawful,  a  conspiracy  to  procure  it  could  only  amount 
to  a  crime  by  the  practice  of  some  undue  means,  (g) 

In  a  case  where  the  indictment  stated  the  marriage  to  have 
been  procured  by  threats  and  menaces  against  the  peace, 
&c.  it  was  holden  to  be  sufficient  ;  without  averring  in 
terms,  that  the  marriage  was  against  the  will  or  consent 
of  the  parties,  though  that  must  be  proved,  (h) 

Upon  an  indictment  for  conspiring  together,  and  giving 
the  husband  money  to  marry  a  poor  helpless  woman,  who 
was  an  inhabitant  of  B.  in  order  to  settle  her  in  the  parish 
of  A.,  where  the  husband  was  settled,  judgment  was  ar- 
rested, because  it  was  not  averred  that  she  was  last  legally 
settled  in  B.  (/)  But  it  is  observed,  that  it  seems  to  be  per- 
fectly immaterial  where  the  woman's  settlement  was,  if  it 
were  not  in  A. ;  provided  that  fact  distinctly  appeared.  (&) 
It  is  further  said,  however,  that  it  is  usual  to  aver  the  set- 
tlements of  the  parties  in  their  respective  parishes  ;  and  also 
that  the  woman  was  chargeable  to  her  own  parish  at  the 
time  ;  though  this  latter  has  never  been  adjudged  to  be  ne- 
cessary ;  nor  seems  to  be  required  according  to  the  general 
rules  which  govern  the  offence  of  conspiracy.  (I)  It  should 
seem  that  in  such  cases  both  the  purpose  and  the  means 
used  are  clearly  unlawful. 

Conspiracies         The  frauds  practised  by  swindlers  may  sometimes  be  in- 
dictable as  conspiracies.     In  a  case  which  has  been  men- 
ConTpiringSto  tione(l  in  a  former  part  of  this  Work,  (m)  where  the  pri- 

(g)  Rex  v.  Fowler  and  others,  Ass.  1792.     1  East.  P.  C.  c.  11.  s. 

cor.  Buller,  J.,  Taunton  Spr.  Ass.  11.  p.  462. 

1788.    1  East.  P.  C.  c.  11.  s.  11.  (i)  Rex  v.  Edwards  and  others, 

p.  461.     And   the  learned  Judge  8  Mod.  320. 

said  that  this  point  had  heen  so  (k)  1  East.  P.  C.    c.   11.   s.   11. 

ruled    several    times    by    several  p.  462. 

Judges.  (/)  Id.  Ibid. 

(h)  Rex  v.  Parkhousc  and  Trera-  {m)  Ante,  1420,  1422. 
let,  cor.   Buller,  J.,  Exeter  Sum. 
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soner  had  been  acquitted  upon  a  charge  of  forgery,  he  was  makea  fraa" 

1  *  °  duleataccept- 

afterwards  indicted   with  two  of  his  associates  for  a  conspi-  ;ince  of  a  bill 

racy  to  defraud.  The  indictment  charged  that  the  defend-  ofcxchanSe- 
ants,  John  Hevey,  Richard  Beatty,  and  Bryan  M'Carty, 
fraudulently  and  unlawfully  conspired  that  Beatty  should 
write  his  acceptance  to  a  certain  paper-writing,  purporting 
to  be  a  bill  of  exchange,  &c.  (the  tenor  of  which  was  set 
out,)  in  order  that  Hevey  might,  by  such  acceptance,  and  of 
the  name  M'Carty  being  indorsed  on  the  back  thereof,  ne- 
gotiate the  said  paper-writing  as  a  good  bill  of  exchange, 
truly  drawn  at  Bath,  by  one  Jer.  Connell,  for  Smith  and 
Co.  as  partners  in  the  business  of  bankers,  under  the  stile 
of  Bath  Bank,  as  persons  well  known  to  them  the  said  de- 
fendants, and  thereby  fraudulently  to  obtain  from  the  king's 
subjects  goods  and  monies  ;  that  Beatty,  in  pursuance  of 
such  conspiracy  and  agreement,  did  fraudulently  and  unlaw- 
fully write  his  acceptance  to  the  said  paper-writing  to  the 
tenor  following  ;  viz.  Accepted,  20  Nov.  — 81,  R.  B.,  well 
knowing  the  firm  of  Smith  and  Co.,  to  be  fictitious  ;  that 
the  defendants  procured  the  indorsement  "  B.  M'Carty,"  to 
be  written  on  the  same  ;  and  that  the  said  Hevey,  in  pur- 
suance of  such  fraudulent  conspiracy,  did  utter  the  said 
paper- writing  to  one  S.  Read,  as  and  for  a  good  bill  of  ex- 
change, truly  drawn,  &c.  and  accepted  by  the  said  Beatty  as 
a  person  able  to  pay  the  said  sum  of  30/.,  in  order  to  ne- 
gotiate the  same,  and  by  means  thereof  did  fraudulently  ob- 
tain a  gold  watch,  value  twelve  guineas,  and  11.  Ss.  in 
money ;  whereas,  in  truth,  at  the  time  of  drawing,  accept- 
ing, and  uttering  the  said  bill,  there  were  no  such  persons 
as  Smith,  and  Co.  in  the  business  of  bankers  at  Bath,  and 
the  said  Beatty  was  not  of  sufficient  ability  to  pay  the  said 
301. ,  they,  the  defendants,  well  knowing  the  same,  &c.  ; 
whereby  they  defrauded  the  said  S.  Read,  of  the  said  goods 
and  monies.  The  facts  so  charged  being  fully  proved,  the 
defendants  were  convicted,  (w) 

(n)  Hevey,  Beatty,  and  M'Carty,      s.  6.  p.  858.  note  (a.) 
(case  of,)  1782.    2  East.  P.  C.  c.  19. 
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Roberts's  In  a  case  of  recent  occurrence,  the  defendants  were  con- 

spiracy te  de-   v'cted  on  an   indictment  which  charged  them  with  a  con- 
hand  trades-     spiracy  to  cause  themselves  to  be  believed  persons  of  large 
property,  for  the  purpose  of  defrauding  tradesmen,  (o) 


mew. 


Conspiracy  to  The  selling  unwholesome  provisions  is,  as  we  have  seen, 
wholes  U"  an  indictable  offence  ;  and  the  following  case  of  bartering 
wine.  bad  and  unwholesome  wine  appears  to  have  been  treated  as 

Forden-  a  conspiracy.     The  indictment  charged  that  the  defendants 

bourgh's  case,  falsely  and  deceitfully  intending  to  defraud  Thomas  Chowne, 
of  divers  goods,  &c.  together  deceitfully  bargained  with  him 
to  barter,  sell,  and  exchange  a  certain  quantity  of  pretended 
wine,  as  good  and  true  new  Portugal  wine  of  him  the  said 
Fordenbourgh,  for  a  certain  quantity  of  hats  of  him  the  said 
Chowne  ;  and  that,  upon  such  bartering,  &c.  the  said  For- 
denbourgh pretended  to  be  a  merchant  of  London,  and  to 
trade  as  such  in  Portugal  wines,  when  in  fact  he  was  no 
such  merchant,  nor  traded  as  such  in  wines ;  and  the  said 
Macarty,  on  such  bartering,  &c.  pretended  to  be  a  broker 
of  London,  when  in  fact  he  was  not  ;  and  that  the  said 
Chowne,  giving  credit  to  the  said  fictitious  assumptions,  per- 
sonating, and  deceits,  did  barter,  sell,  and  exchange,  to 
Fordenbourgh,  and  did  deliver  to  Macarty,  as  the  broker 
between  the  said  Chowne  and  Fordenbourgh,  for  the  use  of 
Fordenbourgh,  a  certain  quantity  of  hats,  of  a  certain  va- 
lue, for  so  many  hogsheads  of  the  pretended  new  Portugal 
wine  ;  and  that  Macarty  and  Fordenbourgh,  on  such  barter- 
ing, &c.  affirmed  that  it  was  true  new  Lisbon  wine  of  Por- 
tugal, and  was  the  wine  of  Fordenbourgh,  when  in  fact  it 
was  not  Portugal  wine,  nor  was  it  drinkable  or  wholesome, 
nor  did  it  belong  to  Fordenbourgh,  to  the  great  deceit  and 
damage  of  the  said  Chowne,  and  against  the  peace,  &c.  (p) 
It  is  observed  of  this  indictment,  which  was  for  a  cheat  at 
common  law,  that  though  it  did  not  charge  that  the  de- 


Co)  Rex  v.  Roberts  and  others, 
cor.  Ld  Ellenborough,  C.J. 
J  Campb.  399. 


(p)  Reg.  v.  Macarty  and  Forden- 
bourgh, 2  Ld.  Rayra.  1 179.  2  East. 
T.  C.  c.  18.  s.  5.  p.  823. 
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fendants  conspired,  eo  nomine ;  yet  it  charged  that  they  to- 
gether, &c.  did  the  acts  imputed  to  them,  which  might  be 
considered  to  be  tantamount,  (q)  The  case  was  considered 
as  one  of  doubt  and  difficulty;  but  it  seems  that  judgment 
was  ultimately  given  for  the  crown,  on  the  ground  that  the 
offence  was  conspiracy."  (r) 

We  have  seen  that  all  confederacies,  wrongfully  to  pre-  Conspiracy  to 

•     !■  if    i  •  i        j         i  •      i      l   soli'.nnize  a 

judice  a  third  person,  are  considered  as  higi  iv  criminal  at 


marriage. 


common  law.  (5)  And  where  a  womai.,  liv  ing  in  the  ser- 
vice of  her  master,  conspired  with  another  man  that  he 
should  personate  her  master,  and  in  that  character  should 
solemnize  a  marriage  with  her,  which  was  accordingly  done, 
for  the  purpose  of  afterwards  raising  a  specious  title  to  the 
property  of  the  master;  the  gist  of  the  indictment  was  for 
the  conspiracy,  and  the  conviction  was  founded  on  that 
ground.  And  it  was  considered  in  this  case  that,  though  no 
actual  injury  were  proved,  yet  it  was  the  province  of  the 
jury  to  collect,  from  all  the  circumstances  of  the  case, 
whether  there  was  not  an  intention  to  do  a  future  injury  to 
the  person  whose  name  was  assumed  (t) 

The  seduction  of  a  young  woman  may  be  attended  with  Conspiracy  to 

such  circumstances  as  to  be  indictable  as  a  conspiracy.     A  set  uce  * 

1  J  joung  wo- 

case  is  reported  where  Lord  Grey  and  others  were  charged,  man. 
by  an  information  at  common  law,  with  conspiring  and  in- 
tending the  ruin  of  the  Lady  Henrietta  Berkeley,  then  a 
virgin  unmarried,  within  the  age  of  eighteen  years,  one  of 
the  daughters  of  the  Earl  of  Berkeley,  (she  being  under 
the  custody,  &c.  of  her  father,)  and  soliciting  her  to  de- 
sert her  father,  and  to  commit  whoredom  and  adultery 
with  Lord  Grey,  who  was  the  husband  of  another  daughter 
of  the  Earl  of  Berkeley,  sister  of  the  Lady  Henrietta,  and 


(g)  2  East.  P.C.  c.  18.  s.  5.  p.  824.  (t)  Taylor  and  Robinson,  (case 

(r)  2  East.  ibid.    And  see  ante,  of,)  1  Leach  37.    2  East.  P.  C.  c.  20. 

1372.  s.  5.  p.  1010, 
(s)  Ante.  1800. 
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to  live  and  cohabit  with  him  :  and  further,  the  defendants 
were  charged  that,  in  prosecution  of  such  conspiracy,  they 
took  away  the  Lady  Henrietta  at  night,  from  her  father's 
house  and  custody,  and  against  his  will,  and  caused  her  to 
live  and  cohabit  in  divers  secret  places  with  Lord  Grey  ;  to 
the  ruin  of  the  lady,  and  to  the  evil  example,  &c.  The  de- 
fendants were  found  guilty  ;  though  there  was  no  proof  of 
any  force,  hut  on  the  contrary  it  appeared  that  the  lady? 
who  was  herself  examined  as  a  witness,  was  desirous  of 
leaving  her  father's  house,  and  concurred  in  all  the  measures 
taken  for  her  departure  and  subsequent  concealment.  It 
was  not  shewn  that  any  artifice  was  used  to  prevail  on  her 
to  leave  her  lather's  house  :  but  the  case  was  put  upon  the 
around  that  there  was  a  solicitation  and  enticement  of  her 
to  unlawful  lust  by  Lord  Grey,  who  was  the  principal  per- 
son concerned,  the  others  being  his  servants,  or  persons  act- 
ing by  his  command,  and  under  his  controul.  (u) 

Conspiracy  to        A   case  is  reported  where  several  persons  were  convicted 

impoverish  a    on  an  indictment  which  charged  them  with  conspiring  to  im- 

man  in  his  ,  *  . 

trade.  poverish  one  H.  15. ,  a  tailor,  and  to  prevent  him,  by  indirect 

means,  from  carrying  on  his  trade,  (x)  This,  however,  ap- 
pears to  have  been  considered  as  a  conspiracy  in  restraint  of 
trade,  and  so  far  a  conspiracy  to  do  an  unlawful  act  affecting 
the  public,  (jy) 

Hut  an  indict-       'n  a  ^a*e  case  '*  was  n°lden,  that  an  indictment  will  not 

ment  will  not  He  for  conspiring  to  commit  a  civil  trespass  upon  property, 

lie  tor  con-       ,  .  .  „ 

spiriii*  to        ">'  agreeing  to  go,  and  by  going  into,  a  preserve  tor  hares, 

coramitacivil  tjie  property  of  another,  for   the  purpose  of  snaring  them  ; 

Turner's  case,  though  it  be  alleged  to  be  done  in  the  night  time,  and  that 
the  defendants  were  armed  with  offensive  weapons,  for  the 
purpose  of  opposing  resistance  to  any  endeavours  to  appre- 
hend or  obstruct  them.     And  Lord  Ellenborough,  C.  J.,  in 


(«)  Rex«.  Ld.  Grey  and  others,  (x)  Eccles's  case,  1  Leach  274. 

3  St.  Tri.  519.     1  East.  P.  S.  c.  11.  (y)  By  Ld.  Ellenhorough,  C.  J.? 

s.  10.  p.  460.  in  Rex  v.  Turner,  13  East.  228. 
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pronouncing  the  judgment  of  the  court,  said,  "  I  should  be 
"  sorry  that  the  cases  in  conspiracy  against  individuals, 
"  which  have  gone  far  enough,  should  be  pushed  still  farther. 
"  I  should  be  sorry  to  have  it  doubted  whether  persons 
"  agreeing  to  go  and  sport  upon  another's  ground,  in  other 
"  words,  to  commit  a  civil  trespass,  should  be  thereby  in 
"  peril  of  an  indictment  for  an  offence  which  would  subject 
tc  them  to  infamous  punishment."  (r) 

In  a  later  case  the  defendants  were  charged  by  the  indict-   Nor  will  an  in- 

nient  with  conspiring  to  cheat  and  defraud  General  Maclean,  for  a  tons|)i_ 

by  selling   him  an  unsound  horse.     It  appeared  that  one  of  racy  to  cheat 
i  i    -r»         11     i     i      i  •      i     i  i  and  defraud  a 

the  defendants,  named   Pywell,  had  advertised  the  sale  ot   man  Dy  sen_ 

horses,   undertaking  to  warrant  their  soundness  ;  and  that,   inghim  an 

'  unsound 

upon  an  application  by  General  Maclean,  at  Pywell's  sta-    horse. 

bles,  another  of  the  defendants  stated  to  him  that  he  had  pJ*e,l'8  case* 
lived  with  the  owner  of  a  horse  which  he  then  shewed  to 
the  general ;  that  he  knew  the  horse  to  be  perfectly  sound, 
and,  as  the  agent  of  Py  well,  would  warrant  him  to  be  sound. 
General  Maclean  purchased  the  horse,  taking  a  receipt,  in 
which  the  horse  was  mentioned  as  warranted  sound,  and  to 
be  returned  if  not  approved  of  within  a  week.  It  was  dis- 
covered very  soon  after  the  sale,  that  the  animal  was  nearly 
worthless.  Upon  these  facts,  Lord  Ellenborough,  C.  J. 
was  of  opinion  that  the  case  did  not  assume  the  shape  of  a 
conspiracy,  and  that  the  evidence  would  not  warrant  any 
proceeding  beyond  that  of  an  action  on  the  warranty,  for 
the  breach  of  a  civil  contract.  And  his  Lordship  said  that, 
if  this  were  to  be  considered  as  an  indictable  offence,  then, 
instead  of  the  actions  which  had  been  brought  on  war- 
ranties, the  defendants  ought  to  have  been  indicted  as  cheats  : 
and  that  no  indictment,  in  a  case  like  this,  could  be  main- 
tained, without  evidence  of  concert  between  the  parties  to 

(z)  Rex  v.  Turner,  13  East.  228,  gument,  viz.  that  "all  the  cases 
231.  But  qu.  as  to  that  which  is  "in  conspiracy  proceed  upon  the 
reported  in  this  case,  (p.  230.)  to  "  ground  that  the  object  of  the 
have  been  said  by  Lord  Ellen-  "  combination  is  to  be  effected  by 
borough,  in  the  course  ofthear-      "some  falsity." 

1 
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effectuate  a  fraud.     The  defendants  were  accordingly  ac- 
quitted, (a) 

An  indictment       ]t  nas  j}een  ru]pd  that  an  indictment  cannot  be  supported 
will  not  lie  lor  .  „  „ 

conspiring  to    for  a  conspiracy  to  deprive  a  man  of  the  orace  ot  secretary 

\'"  :,1         to  an  illegal  unincorporated  trading  company.     Lord  Ellen- 
man  ot  the  '  .         . 

office  ol  se-       borough,  C.J.,  said  that,  the  society  beingcertainly  illegal,  to 

ill! •'  'nruliiio-  deprive  an  individual  of  an  office  in  it  could  not  be  treated 

company.         as  an   injury:  and  that  when  the  prosecutor  was  secretary 

to  the  society,  instead  of  having  an   interest  which  the  law 

would  protect,  he  was  guilty  of  a  crime.  (6) 

Combinations       Combinations  amongst  victuallers  or  artificers  to  raise  the 

amongst  vie-  .  .   . 

tuallers  and  price  of  provisions  or  any  commodities,  or  the  rate  of  la- 
bour, have  been,  in  some  cases,  made  liable  to  severe  punish- 
ment by  the  enactments  ot  particular  statutes.  The  punish- 
ment for  such  offences  by  the  statute  2  &  3  Edw.  VI.  c.  35. 
was  forfeiture  of  10/.,  or  twenty  days'  imprisonment,  with  an 
allowance  of  only  bread  and  water,  for  the  first  offence;  20/. 
or  the  pillory,  for  the  second ;  and  40/.  for  the  third,  or  else 
the  pillory,  loss  of  one  ear,  and  perpetual  infamy.     The 

Combinations  statute    36  Geo.  III.  c.   111.  relates  to   combinations    by 
journeymen   paper-makers ;    and   there  are   other   statutes 

workmen.  which  relate  to  persons  employed  in  different  kinds  of 
trades,  (c)  The  statute  39  and  40  Geo.  III.  c.  106.  relates 
to  unlawful  combinations  of  journeymen  and  workmen  in 
general,  making  them  offences  punishable  by  summary  pro- 
ceedings before  justices  of  the  peace,  (d) 


(a)  Rex   i.   Pywell  and    others,  bridge,  8  Mod.  11.  it  was  holders 
1  Stark.  R.  402.  that  journeymen  confederating  and 

(b)  Rex  v.  Stratton  and  others,  refusing  to  work,  unless  for  certain 
cor.   Ld.  Ellenborough,    C.  J.,     1  wages,  might  be  indicted  for  a  con- 
Campb.  549  in  the  notes.  spiracy,    notwithstanding  the  sta- 
te) See 5 Burn.  Just. tit. Servants,  tutes  which  regulated  their  work 

"    39  &  40  Geo.  III.  c.  100.  s.  2,  and  wages  did  not  direct  such  mode 

3,4,5.    And  see  Burn.  Just.  tit.  of  prosecution.     But  see,  as  to  the 

■       Sect.  xxvn.     In  Rex  v.  prosecution  of  some  at  least   of 

The  Journeymen  Tailors  of  Cam-  these  offences,  the  fifth  section  of 
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We  have  seen  that  from  the  nature  of  conspiracy  It  is  an  Of  the  prose- 
offence  which  cannot  be  charged  as  hiving  been  committed  proceedings, 
by  one  person  only,  (e)  And  upon  this  ground  it  has  been 
holden  that  no  prosecut;on  for  a  conspiracy  can  be  main- 
tained against  a  husband  and  wife  only  because  they  are  es- 
teemed but  one  person  in  law,  and  presumed  to  have  but 
one  will,  (f)  So  if  all  the  defendants,  who  are  prosecuted 
for  a  conspiracy,  be  rcquitted,  and  the  conspiracy  be  not 
stated  as  having  been  had  with  persons  unknown,  the  ac- 
quittal  of  the  rest  is  the  acquittal  of  that  one  also,  (g)  But 
if  two  persons  be  indicted  for  a  conspiracy,  and  one  only  of 
them  appear  and  take  his  trial,  he  may  be  found  guilty, 
though  the  other  defendant  be  absent,  and  has  not  plead- 
ed: (//)  and  this,  although  the  other  conspirator  named  in 
the  indictment  was  dead  before  the  indictment  was  pre- 
ferred, (i) 

With  respect  to  the  statement  of  the  charge  in  the  indict-  Statements  in 
ment  it  may  be  observed  that  thougn  it  is  usual  to  state  the  rnent. 
conspiracy,  and  then  shew  that  in  pursuance  of  it  certain 
overt  acts  were  done,  it  is  sufficient  to  state  the  conspiring 
alone,  (k)  It  need  not  be  averred  in  the  indictment  that  the 
prosecutor  was  innocent  of  the  crime  imputed  to  him  by  the 
conspirators.  (/)  And  in  a  case  of  a  conspiracy  to  charge  a 
person  with  being  the  father  of  a  bastard  child,  it  was 
holden  not  to  be  necessary  to  aver  that  the  prosecutor  was 


the  39  &  40  Geo.  III.  c.  106.     So      ment  was. 


much  of  the  schedule  of  that  act 
as  related  to  the  forms  of  convic- 
tion, was  repealed  by  the  41  G.  III. 
c.  38.  which  gives  other  forms  in 
their  stead.  In  the  case  of  Rex  v. 
Nield  and  others,  6  East.  417.  it 
was  holden  that  a  conviction  on 
this  statute  of  39  &  40  Geo.  III. 
was  bad  for  alleging  generally  that 
the  defendants  were  concerned  in 
entering  into  a  certain  agreement, 
&c.  without  stating  what  the  agree- 


(e)  Jnle,l80\. 

(f)  1  Hawk.  P.  C.  c.  72.  s.  8. 

(g)  Id. Ibid.  3Chit.Crini.L.lUJ. 
(ft)  Rex  v.  Kinnersley  and  Moore 

1  Str.  193. 

(/)  Rex  v.  Nicholls  and  Bygrove, 

2  Str.  1227. 

(k)  Reg.  v.  Best,  2  Ld.  Raym, 
1167.  1  Salk.  174.  3  Chit.  Crim.  L. 
1143. 

(/)  Rex  v.  Kinnersley  and  Moore. 
1  Str.  193. 
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not  the  father;  especially  when  the  words  of  the  indictment 
were  "  did  falsely  conspire  falsely  to  charge,  &c."  ;  the  prin- 
ciple being  that  innocence  must  be  intended  till  the  contrary 
appears.  (/?/)  And  an  indictment  for  a  conspiracy  was 
holden  to  be  good,  although  it  was  not  alleged  in  the  charge 
itself  that  the  defendants  conspired  falsely  to  indict  the  pro- 
secutor, and  although  it  did  not  appear  of  what  particular 
crime  or  offence  they  conspired  to  indict  him,  but  only  in  ge- 
neral that  the  defendants  did  wickedly  and  maliciously  con- 
spire to  indict  and  prosecute  the  prosecutor  for  a  crime  or 
offence  liable  to  be  capitally  punished  by  the  laws  of  this 
kingdom,  (n) 

Not  necessary       In  a  case  where  the  defendants  were  indicted  for  con- 
to  state  that  .   .  ,  _  .        .       ,  .... 
the  defend-       spiring  to  pervert  the  course  or  justice  by  producing  in  evi- 

antsknewj&c.  dence  a  false  certificate  of  justice  of  peace,  it  was  holden 
not  to  be  necessary  to  set  forth  in  the  indictment  that  the 
defendants  knew,  at  the  time  of  the  conspiracy,  that  the 
contents  of  the  certificate  were  false;  on  the  ground  that  if 
persons,  with  intent  to  obstruct  the  course  of  justice,  con- 
spire to  state  a  fact  at  all  events  as  true,  which  they  do  not 
know  to  be  true,  it  is  criminal ;  and  that  the  defendants 
were  bound  to  have  known  that  the  fact  was  true  which  they 
agreed  to  certify  as  such,  (o) 

\ot  necessary       Where  the  act  is  in  itself  illegal,  it  is  not  necessary  to 
means  by  state  the  means  by  which  the  conspiracy  was  effected.  Thus, 

which  the         where  the  indictment  charged  that  the  defendants  conspired 

conspiracy  _      .    ,. 

was  effected,  together  by  indirect  means  to  prevent  one  H.  B.  from  exer- 
cising the  trade  of  a  tailor,  and  it  was  contended  that  it 
should  have   stated  the  fact  on  which  the  conspiracy  was 

(in)  Reg.  v.  Best  and  another,    1  case    of   perjury,    where    a    man 

Salk.  17  t.  swears  to  a  particular  fact  without 

(n)  Rex  v.  Spragg  and  another,  knowing  at  the  time  whether  the 

2  Burr.  993.  fact  be  true  or  false;  which  is  as 

(o)  Rex  v.  Mawbey  and  others,  much  perjury  as  if  he  knew  the 

6  T.  R.  619.     Ante,   1805,  Law-  fact  to  be  false,  and  equally  indict- 

reuce,  J.,  that  it  was  not  unlike  the  able.     Ante,  1754. 
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founded,  the  means  used  for  the  purpose,  Lord  Mansfield,C.J. 
said  ce  The  conspiracy  is  stated  and  its  object  ;  it  is  not  ne- 
"  cessary  that  any  means  should  be  stated:"  and  Buller,  J., 
said,  "If  there  be  any  objection,  it  is  that  the  indictment  states 
"  too  much ;  it  would  have  been  good  certainly  if  it  had  not 
"  added  '  by  indirect  means,'  and  that  will  not  make  it 
<£bad."(p)  And  in  a  late  case  where  the  indictment 
charged  that  the  defendants  conspired,  by  divers  false  pre- 
tences and  subtle  means  and  devices,  to  obtain  from  A. 
divers  large  sums  of  money,  and  to  cheat  and  defraud  him 
thereof;  it  was  holden  that,  the  gist  of  the  offence  being  the 
conspiracy,  it  was  quite  sufficient  only  to  state  that  fact  and 
its  object,  and  not  necessary  to  set  out  the  specific  pretences. 
Bayley,  J.,  said  that  when  parties  had  once  agreed  to  cheat 
a  particular  person  of  his  monies,  although  they  might  not 
then  have  fixed  on  any  means  for  that  purpose,  the  offences 
of  conspiracy  was  complete,  (q)  But  where  the  act  only  be- 
comes illegal  from  the  means  used  to  effect  it,  the  illegality 
of  it  should  be  explained  by  proper  statements;  as  in  the 
cases  which  have  been  cited  of  conspiracies  to  marry 
paupers,  (r) 

The  technical  averment  of  the  agreement  and  conspiracy,  Technical 

generally  used  in  the  indictment,  charges  that  the  defend-  averm,ent°f 
.  .  .  conspiracy, 

ants   il  did  conspire,  combine,   confederate,  and  agree  to- 

"  gether  :"  but  it  is  said  that  other  words  of  the  same  im- 
port seem  to  be  equally  proper,  (s)  To  the  counts  for  a 
conspiracy  may  be  joined  such  other  counts  as  the  circum- 
stances of  the  case  may  seem  to  require  (not  charging  a 
felony)  though  they  do  not  include  a  charge  of  con- 
spiracy, (t) 

It  has  been  holden  that  in  an  indictment  for  a  conspiracy  Place  where 

(p)  Eceles's  case  in  note  (d)  to  (r)  Ante,  1811. 

Rex  v.  Turner,  13  East.  230.  Ante,  («)  3  Chit.  Crim.  L.  1 143. 

1816.  (/)  See  the  judgment  of  Lord  El- 

(q)  Rex  v.  Gill,  2  Bainw.  &  Aid.      lenborough,  C.  J.,  in  Rex  ».  John- 
20*-  son,  3  M.  &  S.  550. 
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the  offence 

maj  be  tried. 


the  venue  must  be  laid  where  the  conspiracy  was,  and  not 
where  the  result  of  such  conspiracy  was  put  in  execution,  (u) 
But  in  a  late  case  it  was  said  by  the  court,  that  there  seemed 
t<>  he  no  reason  why  the  crime  of  conspiracy,  amounting 
only  to  a  misdemeanor,  might  not  be  tried,  wherever  one 
distinct  overt  act  of  conspiracy  was  in  fact  committed,  as 
well  as  the  crime  of  high  treason,  in  compassing  and  imagin- 
ing the  king's  death,  or  in  conspiring  to  levy  war.  (x)  And 
a  case  was  cited  in  which  the  trial  proceeded  upon  this  prin- 
ciple ;  and  in  which,  though  no  proof  of  actual  conspiracy, 
embracing  all  the  several  conspirators,  was  attempted  to  be 
given  in  Middlesex,  where  the  trial  took  place,  and  though 
the  individual  actings  of  some  of  the  conspirators  were 
wholly  confined  to  other  counties  than  Middlesex;  yet  the 
conspiracy  as  against  all  having  been  proved,  from  the 
community  of  criminal  purpose,  and  by  their  joint  co-ope- 
ration in  forwarding  the  objects  of  it,  in  different  places  and 
counties,  the  locality  required  for  the  purpose  of  trial  was 
holden  to  be  satisfied  by  overt  acts,  done  by  some  of  them,  in 
prosecution  of  the  conspiracy  in  the  county  where  the  trial 
was  had.  (g) 


Jurisdiction         The  offence  of    conspiracy  may  be  tried  by  justices  of 

of  the  justices  peace  in  their  quarter-sessions.     In  a  case  where  the  ques- 
at  quarter-  .  c   ......     .  .  ....  . 

?<->ions.  t,on  °'  their  jurisdiction  was  raised,  no  authority  being  cited 

either  on  the  one  side  or  on  the  other,  the  court  decided  in  fa- 
vour of  their  jurisdiction,  upon  general  principles;  saying, 
that  a  conspiracy  was  a  trespass,  and  that  trespasses  were 
indictable  at  sessions,  though  not  committed  with  force  and 
arms,  (z) 


(u)  Reg.  v.  Best  and  another  1 
Salk.  17  1. 

(x)  Rex  v.  Brisac  and  Scott,  4 
East.  171. 

(#)  Rex  o.  Bowes,  K.  B.  Triii. 
T.  1787,  cited  by  Grose,  J.  in  pro- 
nouncing the  opinion  of  the  court 


in  Rex  v.  Brisac  and  Scott,  ante-, 
note  (x). 

(z)  Rex  v.  Rispal,  3  Burr.  1320. 
1  Black  R.  368.  1  Burn.  Just.  Con- 
spiracy, Sect.  1.  The  point  was  so 
decided  in  an  earlier  case,  Rex  v. 
Edwards  and  others,  8  Mod.  321.  ' 
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An  able  writer  upon  the  law  of  evidence  lays  down  the  fol-  Evidence, 
lowing  doctrine  with  respect  to  the  acts  or  words  of  one  actrorwords 

conspirator    being  evidence  against  the    others.      Where  ofoneconspi- 

i  11  ,  •       ,  rator  evi- 

several  persons  are  proved  to  have  combined  together  for  dence  against 

the  same  illegal  purpose,  any  act  done  by  one  of  the  party,  tneotncrs- 
in  pursuance  of  the  original  concerted  plan,  and  with  refer- 
ence to  the  common  object,  is  in  the  contemplation  of 
law  the  act  of  the  whole  party ;  and,  therefore,  the  proof 
of  such  act,  would  be  evidence  against  any  of  the  others, 
who  were  engaged  in  the  same  conspiracy  ;  and  further,  any 
declarations,  made  by  one  of  the  party  at  the  time  of  doing 
such  illegal  act,  seem  not  only  to  be  evidence  against  him- 
self, as  tending  to  determine  the  quality  of  th3  act,  but  to 
be  evidence  also  against  the  rest  of  the  party,  who  are  as 
much  responsible  as  if  they  had  themselves  done  the  act. 
But  what  one  of  the  party  may  have  been  heard  to  say  at  some 
other  time,  as  to  the  share  which  some  of  the  others  had  in 
the  execution  of  the  common  design,  or  as  to  the  object  of 
the  conspiracy,  cannot,  it  is  conceived,  be  admitted  as  evi- 
dence to  affect  them  on  their  trial,  for  the  same  offence,  (a) 

On  a  prosecution  against  several  persons  for  a  conspiracy,  wife  of  one 

the  wife  of  one  of  the  defendants  has  been  holden  not  to  be  defendant  no 

witness  for  the 
a  competent  witness  tor  the  others ;    a  joint  offence  being  others. 

charged,  and  an  acquittal  of  all  the  other  defendants  being  a 

ground  of  discharge  for  the  husband,  (b) 

It  is  not  necessary,  in  support  of  an  indictment  for  a  con-  Proof  of  the 
spiracy,  to  prove  the  actual  fact  of  conspiracy  ;  which  may  consPiracy* 
be  collected  from  the  collateral  circumstances  of  the  case,  (c) 
In  a  case  where  a  husband,   wife,  and  their  servants,  were 
indicted  for  a  conspiracy  to  ruin  the  trade  of  the  prosecutor, 
who  was  the  king's  card-maker,  the  evidence  against  them 

(a)  Phill.  on  Evid.  76,  77.  and  another.     2  Str.  1094. 

(b)  Rex  v.  Lockyer  and  others,  (c)  Rex  v.  Parsons  and  another, 
cor.  Ld.  Ellenborough,  C.  J.  5  Esp.       1  Black.  R.  392. 

N.  P.  R.  107.     Rex  v.  Frederick 

5  z  2 


>4  Of  Conspiracy.  [book  v. 

Was,  that  they  had  at  several  times  given  money  to  the  pro- 
secutor's apprentice?,  to  put  grease  into  the  paste;  which 
bad  spoiled  the  cards  ;  but  there  was  no  account  given  that 
ever  more  than  one  at  a  time  was  present,  though  it  was 
proved  they  had  all  given  money  in  their  turns  :  it  was  ob- 
jected that  this  could  not  be  a  conspiracy  ;  on  the  ground 
that  several  persons  might  do  the  same  thing,  without  hav- 
ing any  previous  communication  with  each  other.  But  it 
was  ruled  that  the  defendants  being  all  of  a  family,  and  con- 
cerned in  making  of  cards,  it  would  amount  to  evidence  of  a 
conspiracy,  (d)  And  it  appears  also  to  have  been  consi- 
dered that  if  a  banker  permits  a  sum  of  money  to  be  lodged 
at  his  house,  to  be  paid  over,  for  corruptly  procuring  an  ap- 
pointment under  government,  he  may  be  indicted  for  a  con- 
spiracy along  with  those  who  are  to  procure  the  appoint- 
ment, and  receive  the  money,  (c) 

Generali  ]t  appears  to  have  been  ruled,  that  upon  an  indictment 

dencc  of  the       _  .  ... 

nature  of  the    i°r  a  conspiracy  the    prosecutor  may  go   into  general  evi- 

•  ispiracy.  dence  of  its  nature,  before  it  is  brought  home  to  the  defend- 
ants. The  indictment  charged  the  defendants,  who  were 
journeymen  shoe-makers,  with  a  conspiracy  to  raise  their 
wages:  and  evidence  was  offered  on  the  part  of  the  prose- 
cution of  a  plan  for  a  combination  amongst  the  journeymen 
shoe-makers,  formed  and  printed  several  years  before,  re- 
gulating their  meetings,  subscriptions,  and  other  matters 
for  their  mutual  government  in  forwarding:  their  designs. 
This  evidence  was  objected  to  by  the  counsel  for  the  de- 
fendants ;  but  Lord  Kenyon,  C.  J.  said  that  if  a  general 
conspiracy  existed,  general  evidence  might  be  given  of  its 
nature,  and  the  conduct  of  its  members,  so  as  to  implicate  men 
who  stood  charged  with  acting  upon  the  terms  of  it  years 
after  those  terms  had  been  established,  and  who  might  reside 
at  a  great  distance  from  the  place  where  the  general  plan 
was  carried  on  :    and  his  lordship,  therefore,  permitted  a 

(d)  Rex  i',  Cope  and  others,   1  (e)  Rex  v.  Polhnan  and  others, 

Str.  111.  2  Campb.  233. 
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person  who  was  a  member  of  this  society,  to  prove  the 
printed  regulations  and  rules  of  the  society,  and  that  he  and 
others  acted  under  them,  in  execution  of  the  conspiracy 
charged  upon  the  defendants,  as  evidence  introductory  to  the 
proof  that  they  were  members  of  such  society,  and  equally 
concerned  ;  hut  he  observed,  that  it  would  not  he  evidence 
to  affect  the  defendants  until  they  were  made  parties  to  the 
same  conspiracy,  (f) 

In  a  case   where  the   indictment  charged   the  defendants   Cumulative 
with  conspiring  to  cause  themselves  to  be  believed  persons  of  f^ud  permit- 
Large  property  for  the  purpose  of  defrauding  tradesmen,  evi-  ted  to  be  giv* 

,  . '  _    .    .     .  i  •      i      t  •        c    i  •  en  in  evi- 

dence was  given  of  their  having  lured  a  house  in  a  taslnon-   (jence. 

able  street,  and  represented  themselves  to  one  tradesman 
employed  to  furnish  it  as  people  of  large  fortune;  and  then 
a  witness  was  called  to  prove  that  at  a  different  time  they 
had  made  a  similar  representation  to  another  tradesman. 
The  evidence  of  this  witness  was  objected  to  on  the  ground 
that  it  was  not  competent  to  the  prosecutor  to  prove  va- 
rious acts  of  this  kind,  and  that  he  was  bound  to  select  and 
confine  himself  to  one.  But  Lord  Ellenborough,  C.  J.  said, 
"  This  is  an  indictment  for  a  conspiracy  to  carry  on  the 
"business  of  common  cheats;  and  cumulative  instances  are 
"  necessary  to  prove  the  offence."  (g) 

In  the  case  mentioned  in  this  Chapter,  of  a  conspiracy  to  The  court 
raise  the  price  of  the  public  funds  by  false  rumours,  it  was  dicial  notice 
holden  that  the  court  will  take  judicial  notice  that  a  war  of a  w*r- 
exists  between  this  country  and  a  foreign  state,  such  war  hav- 
ing been  recognized  in  different  actsof  parliament ;  and,  there- 
fore, that  an  allegation  to  that  effect  need  not  be  proved.(A) 

(/)  Rex  *•.  Hammond  and  Manchester,  and  in  France,  Scot- 
Webb,  2  Esp.  X.  P.  It.  718.  Lord  land,  and  Ireland,  at  the  same  time. 
Kenyon  referred  to  the  cases  of  (g)  Rex  v.  Roberts  and  others, 
the  state  trials  j:  the  year  1745,  1  Campb.  :399.  Ante,  1814. 
where  from  the  nature  of  the  (h)  Rex  v.  De  Bcrenger,  3  M.  and 
charge  it  was  necessary  to  go  into  S.  67.  Ante,  1S00,  1809. 
evidence  of  what  was  <roing  on  at 
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Averment  u  Where  an  indictment  against  A.,  B.,  C,  anr]  D.,  charged 
ro^raton"  that  t,,ey  conspired  together  to  obtain,  "  viz.  to  the  use  of 
not  proved.  «  them  the  said  A.,  B  ,  and  C,  and  certain  other  persons,  to 
"  the  jurors  unknown,"  a  sum  of  money  for  procuring  an  ap- 
pointment under  government ;  and  it  appeared  that  D.  (al- 
though the  money  was  lodged  in  his  hands,  to  be  paid  to  A. 
and  B.  when  the  appointment  was  procured),  did  not  know 
that  C.  was  to  have  any  part  of  it,  or  was  at  all  implicated 
in  the  transaction  ;  it  was  holden,  that  the  averment  con- 
cerning the  application  of  the  money  was  material,  though 
coming  under  a  viz.  ;  and  that  as  to  D.  the  conspiracy  was 
not  proved  as  laid.  (/) 


iri£  cross-exa- 
mination 
whore  one  de- 
fendant only 
calls  wit- 
nesses. 


Point  respect-  In  a  recent  case,  a  point  arose  as  to  the  extent  to  which 
the  counsel  for  the  prosecution  in  a  case  of  conspiracy 
might  cross-examine  a  witness,  called  by  only  one  of  several 
defendants.  The  indictment  was  against  A.,  B.,  and  C. ; 
and  after  the  case  for  the  prosecution  was  closed,  C.  only 
called  a  witness,  whom  he  examined  as  to  a  conversation  be- 
tween himself  and  A.;  and  it  was  ruled,  that  the  counsel  for 
the  prosecution  might  cross-examine  such  witness,  as  to  any 
other  conversation  between  A.,  and  C.  although  the  evidence 
should  tend  chiefly  to  criminate  A.  (k) 


shment. 


In  former  times,  persons  convicted  of  a  conspiracy  at 
the  suit  of  the  king,  to  accuse  another  person  of  a  ca- 
pital offence,  were  liable  to  receive  what  was  called  the 
vilianous  judgment,  that  is,  to  lose  their  liberam  legem, 
whereby  they  are  discredited  and  disabled  as  jurors,  or 
witnesses;  to  forfeit  their  goods  and  chattels,  and  lands 
for  life  ;  to  have  those  lands  wasted,  their  houses  rased, 
their  trees  rooted  up,  and  their  bodies  committed  to  pri- 
son. (7)  But  this  judgment  was  not  inflicted  upon  those 
who  were  convicted  only  of  conspiracies  of  a  less  aggra- 


('     Hex  v.  Tollman  and  others, 
2  Campb  231. 
(Ar)  Rex  v.  Kroehl  and  others, 


2  Stark.  N.  P.  R.  343. 

(/)  1   Hawk.  P.  C.  c.  72.  s.  9.    4 
Black.  Com.  136. 
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vated  kind,  at  the  suit  of  the  party  :  and  for  some  time  past 
it  appears  to  have  been  the  better  opinion,  that  the  villa- 
nous  judgment  is  by  long  disuse  become  obsolete,  not  having 
been  pronounced  for  some  ages  ;  and  that  the  punishment 
for  conspiracies  in  general  is,  as  in  the  case  of  other  misde- 
meanors, by  fine,  imprisonment,  and  sureties  for  the  good 
behaviour  at  the  discretion  of  the  court,  (m) 

A  consequence  of  the  attaint  of  conspiracy,  where  the   Incompeten- 
.  .  '  .ii  •     i  .       cy  as  a  wit- 

party    was  subject  to  the  villanous  judgment,    appears  to  n£ss 

have  been  incompetency  as  a  witness,  (n)  But  this  conse- 
quence seems  not  to  have  attached  to  other  cases  of  conspi- 
racy at  the  suit  of  the  party,  (o)  And  in  a  late  case  in  the 
Admiralty  court,  which  underwent  much  discussion,  Sir  W. 
Scott  determined  on  great  consideration  that  a  conviction  for 
a  conspiracy  to  commit  a  fraud,  would  not  render  an  affida- 
vit of  the  convict  inadmissible,  (p) 


In  conclusion  of  this  chapter,  it  may  be  mentioned,  that   A II  the  de- 
fendants must 
be  present  in 


(wj)  Id.  Ibid.  The  pillory  was 
also  Yery  commonly  a  part  of  the 
punishment  until  taken  away  by  the 
56  Geo  III.  c.  138.  Seeante,211, 
note(n).  In  a  case  where  the  defend- 
ants were  convicted  on  an  informa- 
tion for  a  conspiracy  to  take  away 
the  character  of  one  Kempe,  and 
accuse  him  of  murder,  hy  pre- 
tended conversations  and  commu- 
nications with  a  ghost  that  an- 
swered by  knocking  and  scratching 
in  Cock-lane,  &c  they  received 
the  following  judgment: — Richard 
Parsons,  (the  father  of  the  child, 
who  was  the  principal  agent  in 
the  pretended  communication,")  to 
stand  thrice  in  the  pillory,  and  be 
imprisoned  two  years;  Eliz.  Par- 
sons the  mother,  to  be  imprisoned 


one  year ;  Mary  Fraser,  a  servant 
who  was  aiding  and  assistiug,  was 
sent  to  the  house  of  correction,  to 
hard  labour  for  six  months ;  Moore, 
the  curate  of  the  parish,  and  one 
James,  were  discharged  on  paying 
the  prosecutor  £300,  aud  his  costs, 
which  were  nearly  as  much  more. 
Brown  who  had  published  a  nar- 
rative, and  one  Day  the  printer  of 
a  newspaper,  had  previously  made 
their  peace  with  the  prosecutor. 

(n)  Co.  Lit.  66.  2  Hale  277.  1 
Hawk.  P.  C.c.72.8.  9. 

(p)  2  Hale  277.  Carth.  416.  I 
Hawk.P.C.  c.72.  s.9. 

(p)  In  the  case  of  the  Ville  de 
Varsovie  and  others,  1817.  Phill, 
on  IJv.  24. 
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curt  upon  a     after  a  conviction  for  a  conspiracy,  the  defendants  must  be 

narrcsl  of        present  in  court  when  a  motion  is  made  on  their  behalf,  in  ar- 

jij.I-n-i Hi,  or     !  est  of  judgment,  (q)    And  also  that  upon  a  motion  for  a  new 

lor  ;i  n\\\  .  .  11    it         i    n      j  i 

trial,  trial  alter  such  conviction,  all  the  detendants  must  be  pre- 

sent.(r)  But  where  an  indictment  has  been  removed  into 
the  court  of  King's  Bench,  and  set  down  for  argument,  it 
does  not  appear  to  be  necessary,  that  the  defendants  should 
appear  in  court  upon  the  argument,  the  proceeding  being  in 
the  nature  of  a  special  verdict,  (s) 

(q)  Rex  v.  Sprang  and  another,  S.  9.  Rex  v.  Lord  Cochrane,  3  M. 

2  Burr.  929.    1  Black.  R.  209.  and  S.  10. 

(r)  Rex  v.  Teal  and  another,  11  (s)  Rex  v.  Nichols,  2  Str.  1227. 

East.  307.   Rex  v.  Askew,  3  M.and 
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CHAPTER  THE  THIRD. 


Of  Threats,  and  Threatening  Letters. 


IT  is  said,  that  the  dispersing  of  bills  of  menace  threaten-  Threats  at 

...  p  .,  ,  common  law. 

jng  destruction  to  the  lives  or  properties  ot  those  to  whom 

they  were  addressed,  for  the  purpose  of  extorting  money,  is, 
at  common  law,  a  high  misdemeanor,  punishable  by  fine  and 
imprisonment,  (a)  Threats  directed  against  persons  imme- 
diately under  the  protection  of  a  court,  are  offences  punish- 
able by  fine  and  imprisonment;  as  if  a  man  threaten  his 
adversary  for  suing  him,  a  counsellor  or  attorney  for  being- 
employed  against  him,  a  juror  for  his  verdict,  or  a  gaoler 
or  other  ministerial  officer  for  keeping  him  in  his  custody, 
and  properly  executing  his  duty,  (b)  And  a  precedent  is 
given  of  an  indictment  at  common  law  against  the  attorney 
of  a  plaintiff  in  a  cause  for  writing  a  letter  to  the  attorney 
of  the  defendant,  who  had  obtained  a  verdict  on  the  evidence 
of  his  son,  threatening  to  indict  the  son  for  perjury  unless 
the  defendant  gave  up  the  benefit  of  the  verdict,  (c) 

But  it  was  holden  in  a  modern  case,  that  threatening  by  Rex  v.  South- 
letter  or  otherwise  to  put  in  motion  a  prosecution  by  a  pub-  ThJeatenin"- 
lie  officer  to  recover  penalties  for   selling  Friars  Balsam,  to  charge  a 
without  a  stamp,  (which  by  the  statute  42  Geo.  III.  c.  56.  naltiesfor^ 

is  prohibited  to  be  vended  without  a  stamped  label),  for  the  selling  medi- 
.    .  .  cines  without 

purpose  of  obtaining  money  to  stay  the  prosecution,  was  not  a  stamp  hold- 
en  not  to  be 
indictable, 
(a)  1  Hawk.   P.  C.  c.  53.  s.   1.  (ft)  4  Black.  Com.  126. 

Reference  is  made  to  1  Hale  567, — ■  (c)  2  Chit.  Crim.  L.  149. 

but  qu,  the  reference. 
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such  a  threat,  as  a  firm  and  prudent  man  might  not  be  ex- 
pected to  resist:  and,  therefore,  was  not  in  itself  an  indicta- 
ble offence  at  common  law;  although  it  was  alleged  that 
the  money  was  obtained  ;  no  reference  being  made  to  any 
statute  which  prohibits  such  attempt.  In  this  case,  Lord 
But  where  Eilenborough,  C.  J.  said,  "To  obtain  money  under  a 
cafculSeVto    "  threat  of  any  k'nd>  or  to  attemp*  to  do  it,  is  no  doubt  an 

overcome  a       <<•  immoral  action  ;  but  to  make  it  indictable,  the  threat  must 
firm  and  pru-  „         ,  ,      ,    ,     ,   ,  n 

dent  man,  it     "  be  of  such  a  nature  as  is  calculated  to  overcome  a  nrm 

is  indictable,     «  an(j  pnitient  man.     Now  the  threat  used  by  the  defendant 

"  at  its  utmost   extent  was  no  more  than  that  he  would 

"  charge  the  party  with  certain   penalties  for  s  lling  medi- 

"  cines  without  a  stamp.     That  is  no  such  a  threat  as  a  firm 

"  and  prudent  man  might  not,  and  ought  not,  to  have  resisted. 

"  Then  what  authority  is  there  for  considering  these  as  of- 

u  fences  at  common  law  ?     The  principal  case  relied  on,  is 

"  that  of  Reg.  v.  Woodward  and  others,  which  was  where 

"  the  defendants,  having  another  man  in   their  actual  cus- 

"  tody  at  the  time,  threatened   to  carry  him  to  gaol,  upon  a 

"  charge  of  perjury  ;   and  obtained   money    from  him  under 

"  that  threat,  in  order  to  permit  his  release,  (d)     Was  not 

"  that  an  actual  duress,  such  as  would   have  avoided  a  bond 

"  given  under  the  same  circumstances  ?     But  that  is  very  un- 

"  like  the  present  case,  which  is  that  of  a  mere  threat  to  put 

"  process  in  a  penal  action  in  force  against  the  party.     The 

"  law  distinguishes  between  threats  of  actual  violence  against 

M  the  person,  or  such  other  threats  as  a  man   of  common 

"  firmness  cannot  stand  against,  and  other  sorts  of  threats. 

il  Money  obtained  in  the  former  cases,  under  the  influence  of 

"  such  threats,  may  amount  to  robbery  ;  but  not  so  in  cases  of 

"  shreats  of  other  kinds.     But  this  is  a  case  of  threatening, 

"  and  :>ot  of  deceit :  and  it  must  be  a  threat  of  such  a  kind 

1  as  will  sustain  an  indictment  at  common   law,   either   ac- 

"  cording  to  one  case,  attended  with  duress,  or,  according  to 

{  othei «,  such  as  may  overcome  the  ordinary    free  will  of  a 

'  firm  man,  and  induce  him  from  fear  to  part  with  his  money. 

(O    11    Mod.  137,  more  fully  stated  in  6  East.  133,  131. 
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"  The  present  case  is  nothing  like  any  of  those  ;  it  is  a  mere 
"  threat  to  bring  an  action,  which  a  man  of  ordinary  firmness 
M  might  have  resisted."  (e) 

It  appears  that,  according  to  the  principles  laid  down  in 
this  case,  an  indictment  will  lie,  at  common  law,  for  extort- 
ing money  by  actual  duress  or  by  such  threats  as  common 
firmness  is  not  capable  of  resisting.  Therefore,  where  mo- 
ney is  extorted  from  a  party  by  the  threat  of  accusing  him  of 
an  unnatural  crime,  and  from  the  circumstances  of  the  case 
the  offence  does  not  amount  to  robbery,  (f)  there  seems  no 
reason  to  doubt,  but  that  it  is  indictable  as  a  misdemeanor  at 
common  law.  (g) 

The  sending1,  or   delivering-  of  threatening  letters    and  Offences  by 

.  statutes, 

writings  to  persons,  are  at  this  time  made  very  serious  of- 
fences by  the  enactments  of  several  statutes. 

The  statute  9  Geo.  I.   c.  22.  (Black  Act)  recites,  that  9Geo.I.c.22. 

ill  designing  and  disorderly  persons  had  associated  them-  f**f° "endin^ 

selves,  &c.  and  sent  letters  in  fictitious  names  to  several  any  letter 

,  ,.  .  ,  i    ,,         ,  without  any 

persons,  demanding  venison  and   money,  and  threatening  name,  orwith 

some  great  violence  if  such  their  unlawful  demands  should  a  fictitious 

.  ,  name,  de- 

be  refused,  or  if  they  should  be  interrupted  in,  or  prose-  manding  mo- 

cuted  for,  such  their  wicked  practices ;   and  had   actually  "ey:  ^j0'  or 

done  great  damage  to  several  persons  who  had  either  re-  cuing,  &c. 

'i»     r  r 
fused  to  comply  with  such  demands,  or  had  endeavoured  to  f^y^iu^"^ 

bring  them  to  justice;  and  then  enacts,  "  that  if  any  person  clergy. 

"  or  persons   (whether   armed  or  disguised  or  not,)   shall 

"  knowingly  send  any  letter  without  any  name  subscribed 

"  thereto,  or  signed  with  a  fictitious  name,  demanding  mo- 

u  ney,  venison,  or  other  valuable  thing  ;  or  shall  forcibly 

"  rescue  any  person  being  lawfully  in  custody  of  any  officer 

M  or  other  person  for  any  such  offence ;  or  if  any  person  or 


(e)  Rex  v.  Southerton,  6  East.         (g)  See  a  precedent  in  3  Chit, 
126,110.     And  see  ante,  232.  Crira.  L.  341. 

(J)  Ante,  1019,  et  sequ. 
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"  persons  shall  by  gift  or  promise  of  money  or  other  reward 
"  procure  any  of  his  majesty's  subjects  to  join  him  or  them 
"in    any    such    unlawful   act;    every  person    so   offending, 
"  being-  thereof  lawfully  convicted,  shall  be  adjudged  guilty 
Offenders  not  "  of  felony  without  benefit  of  clergy."     The  fourth  section 
1 1 rem  ermg.   cnactg  ^mt  guc]j  0ften[]ers  not  surrendering  themselves  when 
demanded  by  the  king's  proclamation,  and  making  full  con- 
fession of  their  accomplices,  shall  be  guilty  of  felony  with- 
Anrl  persons     out  benefit  of  clergy.     And  (by  s.  5.)  persons  who  after  the 
concealing,      \\mc  for  sucn  surrender  expired  shall  conceal,  aid,  abet,  or 

AC.  such  ot-  r  ? 

fenders,guilty  succour  any  such  offender,  knowing  him  to  have  been  so 
without"'  charged,  and  to  have  been  required  to  surrender  by  such 
c,eroy-  order,  shall,  on  conviction,  be  guilty  of  felony,  without  be- 

nefit of  clergy.  By  s.  14.  such  offences  may  be  tried  in  any 
county  of  England. 

27  Ceo.  II.  The  statute  27  Geo>  j j  c    ]5j  recites  the  9  Geo.  I.  c.  22. : 

c.  15.  Persons 

knowingly        and  recites  also  that  divers  letfprs  had  been  sent  to  several  of 

letterwithout  n's  majesty's  subjects,  threatening  their  lives,  or  burning  their 
any  name,  or  houses,  which  letters  not  demanding  money,  venison,  or  any 
tious  name,      valuable  effects,  were  not  subject  to  the  penalties  of  the  said 

&c.  threaten-  act  anfj  then  enacts,  "  that  if  any  person  or  persons  shall 
ingtokill,  or    ,      '         .      ,  '  .  ,  i         ••      -, 

to  burn  knowingly  send  any  letter  without  any  name  subscribed 

houses,  &c.  u  thereto,  or  signed  with  a  fictitious  name  or  names,  letter 
though  no-  ° 

thing  be  de-  M  or  letters,  threatening  to  kill  or  murder  any  of  his  ma- 
forcibly  res-  "  jesty'ssubject  or  subjects,  or  to  burn  their  houses,outhouses, 
cuing,  &c.        "  barns,  stacks  of  corn  or  grain,  hay  or  straw,  though  no  mo- 

fony,  without  "  ney  or  ver>is°n>  or  other  valuable  thing  shall  be  demanded 
clergy.  tt  jn  or  jjy  suc\x  ietter  or  letters ;   or  shall  forcibly  rescue 

"  any  person  being  lawfully  in  custody  of  any  officer  or 
"  other  person  for  the  said  offence,  every  person  so  offend- 
"  ing,  being  thereof  lawfully  convicted,  shall  be  adjudged 
"  guilty  of  felony,  and  shall  suffer  death  as  in  cases  of  fe- 
"  lony  without  benefit  of  clergy." 

';/  "s  «•  The  statute  SO  Geo.  II.  c.  24.  s.  1.  enacts,  that  "  all  per- 

l'crsoas 

{h)  This  statute  was  made  perpetual  by  31  Geo.  II.  c.  42. 
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"  sons  who  shall  knowingly  send  or  deliver  any  letter  or  knowingly 

.  scndin""  or 

"  writing,   with   or   without  a  name  or  names  subscribed  delivering 

"  thereto,  or  signed  with  a  fictitious  name  or  names,  letter  JJJJ^JJ?^ 

"  or  letters,  threatening  to  accuse  any  person  of  any  crime  or  without  a 

«  punishable  by  law  with  death,  transportation,  pillory,  or  J£™^fngto 

"  any  other  infamous  punishment,  with  a  view  or  intent  to  accuse  any 

,  ,        j.         /»  person  of  any 

"  extort  or  gain  money,  goods,  wares,  or  merchandizes  trom  J.^^  &c 

"  the  person  or  persons  so  threatened  to  be  accused,  shall  with  a  view 

r  ..  to  extort  mo« 

"be  deemed  offenders   against  law  and  the  public  peace;  ney,  goods, 

"  and   the  court  before  whom  such  offender  or   offenders  j^^d^ 

"  shall  be  tried,  shall  in  case  he,  she,  or  they  shall  be  con-  prisoned,  &c. 

"  victed  of  any  of  the  said  offences,   order    such  offender 

"  or   offenders  to  be   fined  and   imprisoned,  or  to  be  put 

"  in  the  pillory,  («)  or  publicly  whipped,  or  to  be  trans- 

"  ported,  as  soon  as  conveniently  may  be  (according  to  the 

"  laws  made  for  transportation  of  felons)  to   some  of  his 

"  majesty's  colonies  or  plantations  in  America,  for  the  term 

"  of  seven  years,  as  the  court  in  which  any  such  offender  or 

1*  offenders  shall  be  convicted  shall  think  fit  and  order." 

The  statute  52  Geo.  III.  c.  64.  s.  1.  enacts  that  "  all  52  Geo.  III. 

"  persons  who  shall  knowingly  send  or  deliver  any  letter  or  £j2Jrfa3j°M 

il  writing   with   or    without  a  name   or   names  subscribed  sending  or 

"  thereto,  or  signed  with  a  fictitious  name  or  names,  letter  ££iJ£Sr'ar 

"  or  letters,  threatening  to  accuse  any  person  of  any  crime  writing,  with 

°  .  ...-  or  without  a 

"  punishable  by  law  with  death,  transportation,  pillory,  or  name,  threat- 

"  any  other  infamous  punishment,  with  a  view  or  intent  to  enmgtoac- 
J  r  cuse  any  per- 

u  extort  or  gain  any  bond,  bill   of  exchange,   bank-note,  son  of  any 
"promissory  note,  or   other  security  for    the   payment  of  ^th  a*  view  to 
"  money,  or  any  warrant  or  order  for  the  payment  of  mo-  extort  mo- 
"  ney,  or  delivery  or  transfer  of  goods  or  other  valuable  ^.'anTto^be 


"  thing,  shall  be  deemed  offenders  against  law  and  the  pub-  punished  as  it 
°'  °  ,  they  had  sent 


il 

"  lie  peace,  and  shall  be  liable  to  be  prosecuted  and  pu-  or  delivered 

"  nished  in  like  manner  as  if  they  had  sent  or  delivered  suchl.^ters» 

J  or  writings, 

"  such  letter  or  writing  with  a  view  or  intent  to  extort  money,  with  a  view  to 

extort  money 
goods,  &c. 
(*")  The  punishment  of  the  pil-      away  by  the  56  Geo.  III.  c.  13S  — 
lory  for  such  offence  is  now  taken      See  ante,  211.  note  {n). 

S 
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"  goods,  wares,  or  merchandizes  from  the  person  or  persons 
"  so  threatened." 

statute* re-  There  are  other  statutes  also  which  relate  to  the  offences 

latin*;  to  ,-i  -i 

threatening      of  writing1   or  sending   threatening  letters  or  messages  to 

v"l.n.,(S"  master  manufacturers  in  certain  trades  therein  mentioned, 
sages  senl  to 

master  manu- 

The  statute   12  Geo.  I.  c.  34.  s.  6.  enacts  that  "  if  any 
12  Geo.  I. 

14.  s.  6.        "  person  or  persons  shall  write  or  cause  to  be  written,  or 

rson!  writ-   «  knowingly  send  or  cause  to  be  sent,  any  letter  or  other 

nig.  cvc.  or  o  j  >        •> 

sending  any  "  writing  or  message,  threatening  any  hurt  or  harm  to  any 
sage,  threat-  "  sucn  mas'er  woolcomber  or  master  weaver,  or  other  per- 
emng  harm,     a  son  concerned  in  the  woollen  manufacture,  or  threatening 

&C.  t<»  master  . 

woolcombers,  "  to  burn,  pull  down  or  destroy  any  of  their  houses,  or  out- 
Ac.  or  to  in-  t{  houscs  Gr  to  cut  down  or  destroy  any  of  their  trees,  or  to 
jure  their  pro-  '  J        •>  ■  •  i_ 

pertyfornot    '<  maim  or  kill  any  of  their  cattle,  for  not  complying  with 

wTth'any'uY-  "  anv  demands,  claims  or  pretences  of  any  of  his  or  their 
mands,  &c.  of  "  workmen,  or  others  employed  by  them  in  the  said  manu- 

their  work-  ,  „  .  _  ,       .... 

men,hein<*  factnre,  or  tor  not  conforming  or  not  submitting  to  any 

convicted        u  sucjj  il]efira]  bye    laws,    ordinances,   rules  or  orders   as 

within  twelve  °  J  .      , ' 

months,  are  to  "  aforesaid  ;  every  person  so  knowingly  and  wilfully  ottend- 

buiU^ofSfe^  "  'ns  m  tne  Premises)  being  thereof  lawfully  convicted  upon 
lony,  and        «  any   indictment,   to    be   found    within   twelve    calendar 

*  1      1 

for  seven  "  months  next  after  any  such  offence  committed,  shall  be 
"adjudged  guilty  of  felony,  and  shall  be  transported  for 
"  seven  years  to  some  or  one  of  his  majesty's  colonies  or 
"  plantations  in  America,  by  such  ways,  means,  and 
u  methods,  and  in  such  manner  and  under  such  pains  and 
"  penalties,  as  felons  in  other  cases  are  by  law  to  be  trans- 
"  ported." 

28  Geo.  ii.  The  statute  22  Geo.  II.  c.  27.  s.  12.  recites  the  foregoing 

extends  the  sixth  section  as  well  as  many  other  clauses  of  the  12  Geo.  I. 

12  Geo.  I.  c.  34.  and  recites  also  that  it  was  necessary  that  the  said 

journeymen!  several  provisions  and  regulations  in  the  said  last  in  part 

workmen,  rccited  act  should  be  extended  to  journeymen  dyers,  jour- 

&C.  employed  ,  i  j     ;„ 

invariow         neyment  hot-pressers,  and  all  other  persons  employed  in 
JarteJr«.anU"     {h*   woollen  manufactures  of  this  kingdom,  and  also  to 
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journeymen  servants,  workmen  and  labourers,  employed  in 
the  making  of  felts  or  hats,  and  in  the  manufactures  of  silk, 
mohair,  fur,  hemp,  flax,  linen,  cotton,  fustian,  iron  and 
leather,  or  any  manufactures  made  up  of  wool,  fur,  hemp, 
flax,  cotton,  mohair  or  silk,  or  of  any  of  the  said  materials 
mixed  one  with  another;  and  then  enacts  "that  the  said 
"  several  before  recited  clauses  in  the  said  act,  made  in  the 
"  twelfth  year  of  his  said  late  majesty's  reign,  and  all  the 
f*  provisions,  regulations,  pains,  penalties  and  forfeitures 
"  therein  contained,  shall  extend  and  be  construed,  deemed 
'•'  and  adjudged  to  extend  to  journeymen  dyers,  journeymen 
"  hot-pressers,  and  all  other  persons  whatsoever,  employed 
"  in  or  about  any  of  the  woollen  manufactures  of  this  king- 
"  dom,  and  also  to  journeymen,  servants,  workmen,  and 
"  labourers,  and  all  other  persons  whatsoever  employed 
"  in  the  making  of  felts  or  hats,  or  in  or  about  any  of  the 
u  manufactures  of  silk,  mohair,  fur,  hemp,  flax,  linen, 
"  cotton,  fustian,  iron  or  leather,  or  in  or  about  any  manu- 
"  factures,  made  up  of  wool,  fur,  hemp,  flax,  cotton,  mohair, 
"  or  silk,  or  of  any  of  the  said  materials  mixed  one  with  ano- 
(i  ther,  in  as  full  and  ample  manner  as  the  said  provisions, 
(t  regulations,  pains,  penalties,  and  forfeitures  are  by  the 
"  said  last  mentioned  act  declared  to  extend  to  the  several 
"  and  respective  persons  therein  named  ;  and  the  pains, 
"  penalties  and  forfeitures,  which  shall  be  incurred  by  rea- 
"  son  of  anY  oftvnce  committed  against  the  said  last  men- 
"  tioned  act,  by  any  person  or  persons  employed  or  con- 
"  cerned  in  or  about  any  of  the  said  manufactures  herein- 
"  before  enumerated,  shall  be  inflicted,  levied  and  reco- 
"  vered,  in  the  same  manner  as  the  pains,  penalties  and  for- 
"  feitures  contained  in  the  said  last  in  part  recited  act,  are 
"  directed  to  be  inflicted,  levied  and  recovered,  upon  and 
"  against  the  several  and  respective  persons  therein  men- 
"  tioned." 

Several  points  relating  to  the  construction   of  these  sta-  Construction 

tuies  require  to  be  noticed.  of  tQe  sta- 

tutes. 
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.,  Geo.  I.  c.         It  has  been  holdeq,  that  the  9  Geo.  I.  c.  22.  was  not  re- 

nealed  by  the  SO  Geo.  II.  c.  24.     In  the  case  in  which  the 
cil  ii\  so  ueo.    i  j 

11. <■'.  24.  point  was  raised,  it  was  attempted  to  support  the  argument 

of  the  first  statute  being   so  repealed,  by  the  admitted   doc- 
trine,  that   it'   one   act   of  parliament   make    a   particular 
case  a  capital  offence,    and    a    subsequent  act    make   the 
same  ease  only  a  misdemeanor,  the  last  act  is  a  repeal  of  the 
former,  (k)     But  the  Judges  denied  that  the  offence  in  the 
statute  30  Geo.  II.  c.  24.  was  the  same  as  that  contained  in 
the  9  Ceo.  I.  c.  22. ;  for  they  said  that  the  statute  9  Geo. 
I.  extends  to  such  cases  only  in   which  there  is  an  actual 
demand;  whereas   the   statute    30    Geo.    II.  reaches  cases 
which   fall    short   of  a  demand,  and   includes   letters  sent 
with  a  view  or  intent  to   extort  money,  though  no  demand 
be  made.     And  they  held  that   the   doctrine  contended  for 
does  not  apply  where  two  statutes  are  consistent,  and  can 
both  stand  together;  and,  that  in  such  cases  the  last  statute 
will  not  be   a  repeal  of  the  first  (/). 

As  to  the  de-  It  is  observable  that  there  are  important  differences  be- 
"'<n,v  "he  sta-  tween  the  statutes  in  respect  of  the  demand.  The  statute  9 
tute.  Geo.  I.  c.  22.  requires  that  there  should  be  a  demand  of"  mo- 

ney, venison  or  other  valuable  thing."  Under  the  27  Geo. 
11.  c.  15.  no  demand  of  any  thing  is  necessary.  The  statute 
30  Geo.  II.  c.  24.  only  applies  to  cases  where  the  letter  or 
writing  falls  short  of  an  actual  demand,  (m)  and  is  sent"  with 
a  view  or  intent  to  extort  or  gain  money,  goods,  wares,  or 
merchandizes."  The  late  statute  52  Geo.  III.  c.  64.  ex- 
tends the  30  Geo.  II.  c.  24.  to  cases  where  the  letter  or 
wiiting  is  sent  "  with  a  view  or  intent  to  extort  or  gain 
"  any  bond,  bill  of  exchange,  bank  note,  promissory  note, 


(/;)  Sec  Davis's  case,  ante,  1185.  conference  in  Robinson's  case,  post. 

(Z)  Robinson's    case,     2    Leach  1837,itwasagreedbyalltheJudges, 

"  r>.     g   East.  P.  C.  c.  23.  s.  2.  p.  that  if  an  indictment  were  framed 

11  in.  upon  the  statute  30  Geo.  II.  c.  2\. 

(m)  In  2  East.  P.  C.  c.  23.  s.  2.  and  a  demand  proved,  there  must 

p.  1115.  it  is  said,  that  upon  the  be  an  acquittal. 
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u  or  other  security,  for  the  payment  of  money,  or  any  war- 
"  rant  or  order,  for  the  payment  of  money,  or  delivery  or 
i(  transfer  of  goods,  or  other  valuable  things." 

There  is  also  a  material  distinction  between  the  statutes  Distinction  as 

in  this ;  that  the  30  Geo.  II.  c.  24.  and  the  52  Geo.  III.  c.  to  '/  wr»tinK" 

and  M  letter. 
64.  contain  the  word  "  writing"  as  well  as  u  letter"  which 

is  not  included  in  the  statutes  9  Geo.  I.  c.  22.  or  27  Geo. 

II.  c.  15. 

The  statutes  relating  to  threats,  &c.  to  master  manufac-  Messages 

turers  (viz.  the  12  Geo.   I.  c.  34.  and  22  Geo.  II.  c.  27.)  7^ia  *fe 

/    1-2  Geo.  I.  c. 

extend,  as  we  have  seen,  to  messages  as  well  as  letters.         34.  and  22 

Geo.  II.  c.  27. 

The  construction  of  the  statute  9  Geo.  I.  c.  22.  was  much  Robinson's 

considered,  in  a  case,  where  the    prisoner,  Michael  Robin-  f,ase\ .  As  to 

1  the  threat  or 

son,    was  indicted  for  sending  a  certain  letter,  dated,  &c.  demand.with- 
without  any  name  subscribed  thereto,  to  one  J.  O.  Oldham,  "1 9  Geo' l'  c' 
demanding    of   him    a  certain    valuable  thing,   namely,   a 
bank  note,  against  the  form  of  the  statute.     The  letter,  on 
which  the  indictment  proceeded,  was  as  follow?:  : 
Sir, 

I  am  well  pleased  to  find  that  I  am  not  likely  to 
be  mistaken  in  the  idea  I  have  entertained  of  vou  amongst 
men  of  a  proper  and  liberal  way  of  thinking  :  an  under- 
standing, on  such  a  matter  as  this,  is  the  easiest  thin°-  ima- 
ginable ;  and,  in  repeating  that  you  will  find  me  a  gentle- 
man, 1  wish  you  to  be  satisfied  that  I  am  as  incapable  of 
taking  any  unmanly  advantage,  as  of  wantonly  sporting 
with  the  feelings  of  any  one  ;  I  have  ever  despised  and  ex- 
ecrated the  cowardly  assassin,  who,  skulking  in  obscurity, 
sends  forth  his  malignant  shafts  to  wound  the  peace  and 
the  character  of  individuals  ;  and  I  have,  therefore,  uni- 
formly resisted  every  overture  that  has  been  made  me  for 
such  a  purpose.  My  situation  as  a  literary  character  has 
teemed  with  temptations  :  but  a  sacred  principle  of  honour 
has  superseded  them  all.  The  subject  on  which  I  have  ad- 
dressed you  has  long  lain  dormant ;  and  it  was  because  I 

6  a 
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thought  the  attack  of  a  most  serious  complexion,  that  I 
hesitated  for  such  a  length  of  time  in  giving  any  counte- 
nance to  it.  Not  that  I  ever  sought  for  any  circumstance 
to  influence  my  judgment,  or  qualify  my  opinion;  and  for 
all  that  has  ever  come  to  my  knowledge,  it  may  be  all  the 
moonshine  of  the  moment ;  I  am,  therefore,  so  far  candid, 
and,  I  trust,  not  indelicate  ;  and  it  will  at  least  be  a  satis- 
faction to  you,  to  be  told,  with  a  solemnity  becoming  the 
character  1  have  professed  myself,  that  not  a  soul,  but  my- 
self, is  in  possession  of  a  line  of  the  MS.,  nor  has  it  ever 
been  out  of  my  hands,  or  perused  or  heard  by  any  person 
living,  since  first  I  had  it ;  so  that  when  it  is  committed  to 
the  flames,  all  will  necessarily  die  with  it.  Of  this  you  shall 
have  a  testimony  so  clear  and  unequivocal,  that  it  will  not 
be  possible  for  you  afterwards  to  doubt.  Thus  much  I  have 
suggested  for  your  satisfaction.  You  will  now  give  me  leave 
to  say  something  on  behalf  of  the  cause  I  have  engaged  in. 
I  have  not  the  least  objection  to  an  interview,  and  I  readily 
close  with  your  proposition  ;  but  there  are  a  few  prelimi- 
naries which  1  must  first  beg  leave  to  adjust.  Perhaps  I 
may  be  more  anxious  to  urge  them,  in  order  to  have  some 
proof  of  your  sincerity  ;  after  which  I  am  at  your  service. 
In  older  to  relieve  a  destitute  and  unhappy  family,  strug- 
gling with  sickness  and  sorrow,  you  will  permit  me  to  be 
your  almoner.  Will  you  enable  me  to  dispose  of  a  little  of 
your  money,  as  I  shall  see  occasion  ?  It  is  a  duty  I  owe 
to  the  cause  of  humanity  to  urge  it.  Remember,  sir,  I  am 
now  only  making  my  appeal  to  your  benevolence.  I  am 
holding  out  no  delusions  to  exact  the  involuntary  tribute. 
1  am  asking  you,  as  a  gentleman,  as  a  man,  to  give  me  some 
earnest  of  your  intention  to  prove  what  I  am  so  strongly 
inclined  to  give  you  credit  for.  Inclose  a  bank-note  in  a 
letter  addressed  to  R.  R.  and  let  it  be  left  at  the  Cambridge 
coffee-house,  the  top  of  Newman-street,  in  Goodge-street, 
on  the  side  of  the  bar.  At  the  entrance  of  the  coftee-room  is 
a  bracket  for  letters  ;  let  it  be  placed  there  between  the  hours 
of  eleven  and  one,  on  Thursday  next ;  and  at  five  o'clock,  on 
the  same  day,  a  line  shall  be  sent  by  a  porter,  to  your  house  to 
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acknowledge  the  receipt  ;  after  which,  if  you  will  name  any 

day  (Friday  excepted)  in  the  following-  week,  on  which  it 

will  suit  you,  in  the  evening,  to  take  a  bottle  of  wine  at  the 

King's-head-tavern,  in  Middle-row,  Holborn,  or  elsewhere, 

I  will,  with  pleasure,  attend  you.     Our  meeting,  however, 

is  to  be  private  ;   and  tcte  a  ttte.  Thus,  possibly,  over  the 

ashes  of  the  MS.  a  phoenix  may  arise,  that  may  prove  the 

forerunner  to  friendship.     I  shall  send   to  the  coflfee-house 

between  the  hours  of  one  and  four;  and  I  will  venture  to 

say,  that  you  will  have  no  reason  to  be  dissatisfied  with   the 

event  of  this  correspondence.     To  obtain  confidence,  it  fs 

necessary,  or,  at  least  reasonable,  to  expect  that  one  should 

be  reposed.     I  have  the  honour  to  remain, 

Sir, 
Your  obedient,  humble  servant, 

R.  R. 
4'  Tuesday,  12th  January,  1796. 
J.  O.  Oldham,  Esq. 

Brook-street, 
(Private)  Holborn." 

Tt  appeared,   upon  the  evidence,  that  the  prosecutor  had 
served  an  apprenticeship  with  a  person  named  Dolly,  by 
whom  he  was  afterwards  taken  into  partnership  ;  that  upon 
Dolly's  death,  which  happened  a  few  years  afterwards,  a 
report  was  spread  that  the  prosecutor  had   been  the  author 
of  his  death,  upon  which  he  brought  an   action  against  two 
persons,  and  had  judgment  against  them ;  that,  before  the 
letter  in  question  was  sent,  several  other  letters  had  been 
written,  by  the  prisoner,  to  the  prosecutor,  to  which   he 
returned  answers,  for  the  purpose  of  obtaining  information 
of  the  prisoner's  place  of  abode  in  order  to  bring  him  to  jus- 
tice.    And  all  these  letters  were  read  in  evidence,  as  serving 
to  explain  the  letter  upon  which  the  prisoner  was  indicted. 
It  was  intimated  in  them  that  another  person  who  was  a 
friend  of  the  prisoner's,  and  who  was  in  distress,  had  put 
certain  MSS.  into  his  hands,  containing  a  charge  of  the 
prosecutor's  having  murdered  his  former  master.  Dolly, 

G  a  2 
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and  afterwards  married  the  widow,  his  accomplice  ;  but  that 
the  prisoner  was  unwilling  to  publish  the  MS.  contain- 
ing so  serious  a  charge,  without  giving  a  previous  inti- 
mation to  the  prosecutor,  and  hearing  what  he  had  to  pro- 
pose upon  the  subject.  A  subsequent  correspondence  be- 
tween the  prosecutor  and  the  prisoner  was  also  given  in 
evidence  ;  in  the  course  of  which  the  prisoner  communicated 
a  few  pages  of  the  supposed  MS,  in  verse,  from  which  the 
charge  alluded  to  was  to  be  plainly  inferred.  Upon  this 
evidence  the  learned  Judge,  before  whom  the  prisoner 
was  tried,  left  the  case  to  the  jury  to  say  whether  the  pri- 
soner sent  the  letter,  above  set  forth,  and  whether  it  con- 
tained a  threat  to  publish  a  libel  on  the  prosecutor,  imput- 
ing to  him  the  death  of  Dolly,  unless  he  would  send  the 
prisoner  a  bank  note  ;  and,  in  case  they  were  of  that  opi- 
nion, they  were  directed  to  find  the  prisoner  guilty.  The 
jury  found  him  guilty  ;  and  also  found  specially,  that  the 
prisoner  sent  the  letter  in  the  indictment,  and  that  it  con- 
tained a  threat  to  publish  a  libel,  imputing  to  the  prose- 
cutor the  murder  of  his  master,  in  order  to  extort  money 
from  him. 

Several  objections  were  taken  to  this  conviction :  and 
amongst  others  it  was  objected  that  the  letter  did  not  con- 
tain a  threat  or  demand,  so  as  to  bring  the  case  within  the 
statute  9  Geo.  I.  c.  22.  But  the  twelve  Judges,  after  hear- 
ing the  point  argued,  all  agreed  in  overruling  the  objection. 
Buller,  J.,  in  delivering  their  opinion,  after  adverting  to 
the  preamble  of  the  statute,  (n)  upon  which  the  counsel  for 

(w)  The  preamble  of  the  statute  "  down  plantations  and  trees,  and 

is,   "  Whereas  several  ill-designing  "  other  illegal  practices,  and  have, 

"  and  disorderly  persons  have  of  "  in  great  numbers,    armed  with 

"  lute  associated  themselves  under  "swords,  fire-arms,  and  other  of- 

•'  the  name  of  Blacks,  and  entered  "  tensive  weapons,  several  of  them 

"  into  confederacies  to  support  and  "  with  their  faces  blacked,  or  indis- 

"  assist  one  another  in  stealing  and  "  guised  habits,  unlawfully  hunted 

"  destroying  of  deer,    robbing  of  "  in  forests  belonging  to  his  ma- 

"  warrens  and  fish-ponds,  cutting  "  jesty,  and  in  the  parks  of  divers 
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the  prisoner  had  founded  his  argument,  by  contending  that 
it  necessarily  so  far  restrained  the  enacting  clause  that  the 
demand  contained  in  a  letter  must  be  direct  and  peremptory 
and  accompanied  with  a  threat  of  bodily  harm,  said  : — 
"  Where  the  enacting  clause  of  a  statute  refers  to  such 
"  offences  only  as  are  contained  in  the  preamble,  it  may  be 
"  restrained  by  the  preamble :  but  in  this  case  it  would  be 
"  doing  violence  to  very  plain  words,  and  repealing  some  of 
"  the  obvious  provisions  of  the  statute,  if  it  were  so  re- 
"  strained.  It  is  no  uncommon  thing  for  the  preamble  of  a 
"  statute  to  recite  a  particular  mischief,  as  the  cause  of  mak- 
ing it,  and  yet  for  the  enacting  part  to  embrace  more 
"  general  objects^  and  to  extend  to  other  cases  which  the 
"  legislature  thought  within  the  mischief.  If  the  enacting 
"  clause  in  this  case  were  to  be  restrained  by  the  preamble, 
"  the  statute  would  apply  only  to  cases  where  several  per- 
w  sons  had  joined  together  in  confederacy  ;  where  the  letter 
"  was  signed  with  a  fictitious  name  only  ;  and  where  venison 
"  or  money  was  demanded  ;  and  not  to  a  letter  without  a 
"  name,  nor  to  a  demand  of  any  other  valuable  thing  than 
"  money  or  venison,  nor  to  any  demands  by  such  letters, 
"  whether  accompanied  with  a  threat  of  bodily  harm  or  not. 
"  But  the  enacting  clause  expressly  applies  to  a  single  of- 
"  fender  ;  to  a  letter  sent  without  a  name,  as  well  as  to  one 
"  signed  with  a  fictitious  name  ;  and  to  a  demand  of  any 
"  valuable  thing  as  well  as  of  money  or  venison  ;  and  also  to 


"  of  his  majesty's  subjects,  and 
"  destroyed,  killed,  and  carried 
"  away  the  deer,  robbed  warrens, 
"  rivers,  and  fish-ponds,  and  cut 
"  down  plantations  of  trees,  and 
"  have  likewise  solicited  several  of 
"  his  majesty's  subjects,  with  pro- 
"  mises  of  money,  or  other  re- 
"  wards,  to  join  with  them,  and 
"  have  sent  letters  in  fictitious 
"  names,  to  several  persons,  de- 
"  manding  venison  and  money,  and 


"  threatening  some  great  violence, 
"  if  such,  their  unlawful  demands, 
"  should  be  refused,  or  if  they 
"  should  be  interrupted  in,  or  pro- 
"  secuted  for,  such  their  wicked 
"  practices,  and  have  actually  done 
"  great  damage  to  several  persons, 
"  who  have  either  refused  to  com- 
"  ply  with  such  demands,  or  have 
"  endeavoured  to  bring  them  to 
"  justice,  to  the  great  terror  of  his 
"  majesty's  peaceable  subjects." 
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"  all  demands  by  such  letters,  whether  accompanied  with  a 

•  threat  of  bodily  harm  or  not.  I  agree  that  a  mere  request, 
"  such  i\*  asking  charity,  without  imposing  any  conditions, 
"  would  not  come  within  the  sense  or  meaning-  of  the  word 
"  ' demand,  but  here  the  demand  was  made  under  a  threat 
"  that  if  it  was  not  complied  with,  the  prisoner  would  pub- 

•  lish  a  libel  against  the  prosecutor,  imputing  to  him  the 
"  death  of  his  master  :  for  this  is  the  construction  which  the 
"jury  by  their  verdict  have  expressly  put  upon  the  letter. 
"  Now,  whether  the  letter  does  amount  to  such  a  demand 
"  or  not,  is  a  question  for  the  Judges  to  determine,  upon 
"  reading  it  as  it  is  stated  in  the  record ;  and  they  are  all 
"  clearly  of  opinion  that  this  is  a  demand  within  the  true 
"  intent  and  meaning  of  this  statute.  Tt  is  a  demand  of 
<£  money  or  money's  worth,  (which  a  bank-note  is)  by  hold- 
"  ing  out  a  threat  to  impute  murder  to  the  prosecutor,  and 
"  to  injure  his  fame  and  his  character  :  and  not  a  request  of 
u  voluntary  charity."  (o) 

Girdwood's  Jn  the  following  case,  upon  the  statute  27  Geo.  II.  c.  15., 

<;is".     Qu.es-      .  ,        . 

tionl.lt  to  the  it  was  holden  that  the  construction  ot  the  letter,  namely,  the 

jury,  whether  f,uestjon  whether  it  contained,  in  the  terms  of  it,  an  actual 

.:  letter  con-       1  7 

;  lined  an  ac-    threatening  to  kill  and  murder,  was  properly  left  to  the  jury. 

in*  to  kill  and  The  first  count  of  the  indictment  charged  the  prisoner  ge- 

risiudcr.  nerally  with  feloniously  seuding  to  the  prosecutor  a  certain 

letter  in  writing,  with  the  fictitious  letters  J.  W.  thereunto 

subscribed,  threatening  to  kill  and  murder  the  prosecutor.(p) 

In  the  second  count  the  letter  was  set  out  in  the  following 

form  : 

«  Sir,  February  9,  1776. 

"  I  am  sorry  to  find  a  gentleman  like  you  would  be  guilty 
':  of  taking  Mac  Allesters  life  away  for  the  sake  of  two  or 
"  three  guineas ;  but  it  will  not  be  forgot  by  one  who  is  just 

(o)    Kobinson's     case,    1796,    2  (/>)  See  post.  1851,  as  to  the  ne- 

Leach  749.  2  East.  P.  C.  c.  23.  s.  2.       cessity  of  setting  out  the  letter  in 
P-  mo.  the  indictment. 
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u  come  home,  to  revenge  his  cause.  This  you  may  depend 
(i  upon,  whenever  I  meet  you,  I  will  lay  my  life  for  him  in 
"  this  cause.  I  follow  the  road,  though  I  have  been  out  of 
"  London  ;  but  ou  receiving  a  letter  from  Mac  Allester, 
"  before  he  died,  for  to  seek  revenge,  I  am  come  to  town.  I 
"remain  a  true  friend  to  ftfac  Allester." 

«  J.  W." 

The  learned  Judge,  before  whom  the  prisoner  was  tried, 
left  it  to  the  jury  to  consider  whether  this  letter  contained 
in  the  terms  of  it  an  actual  threatening  to  kill  and  murder ; 
directing  them  to  acquit  the  prisoner  if  they  thought  that 
the  words  might  import  any  thing  less  than  to  kill  or  mur- 
der. The  jury  found  the  prisoner  guilty  ;  but  judgment 
was  respited  to  take  the  opinion  of  the  twelve  Judges  upon 
this  point,  (amongst  others)  viz.  whether  the  letter  pur- 
ported to  be  a  letter  threatening  to  kill  or  murder  ?  And  ten 
Judges,  who  were  present  at  the  conference,  were  all  clearly 
of  opinion  that  the  conviction  was  right  ;  and  that  the  con- 
struction of  the  letter  was  properly  left  to  the  jury,  (q) 

It  was  holden,  however,  in  a  subsequent  case,  by  the  ma-   Jepson  and 
jorily  of  the  Judges,  that  as  the  letter  in  question  did  not,  ^™"gett  * 
by  necessary  construction,  import  a  threat  to  bum  the  prose-  Holden  that 
secutor's  farm-house  and   buildings,  a  conviction  upon   the  ^id  not,  by 
statute  27  Geo.  II.  c.  15.  was  wrong.     The  letter  was  as  necessary  con* 

struclion,  i  in- 
follows  : —  port  a  threat 

to  burn,  &c.  a 
conviction 
Mr.  Woodgate,  Sir,  March  3d,  1798.       upon  the  27 

I  am  very  sorry  to  acquaint  you   that  we  are  determined 

to  set  jour  mill   on  fire,  and  likewise  to  do  all  the  public 

injury  that  we  are  able  to  do  you,  in  all   your  farms  and 

seteres,  (r)  which  you  are  in  possession  of,  without  you  on 

(q)  Girdwood's  case  cor.  Hotham  executed. 

B.  O.  B.  1776,  and   East.  T.   1776,  (r)  It  is  said  that  by  this  was  un- 

1  Leach  142.     2  East.  P.  C.  c.  23.  derstood    "  §ettings  or    lettings;" 

s-  4.    p.   1121.     The  prisoner  was  and  that  the  whole  letter  was  evi- 


Geo.  II.  c.  15. 
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next  (s)  day  release  that  Ann  Wood  which  you  put  in  con- 
finement. Sir,  We  mention  in  a  few  lines,  that  we  hope  if 
you  have  any  regard  for  your  wife  and  family,  you  will  take 
our  meaning  without  any  thing  further,  and  if  you  do  not 
we  will  persist  as  far  as  we  possibly  can,  so  you  may  lay 
your  hand  at  your  heart  and  strive  your  uttermost  ruin.  T 
shall  not  mention  nothing  more  to  you,  until  such  time  as 
you  find  the  few  lines  a  fact,  with  our  respect.  So  no  more 
at  this  time  from  me,  R.  R. 

Upon  the  trial,  Mr.  Woodgate,  the  prosecutor,  swore, 
that  he  had  had  a  share  in  a  mill  three  years  before  this  let- 
ter was  written,  but  had  no  mill  at  that  time  ;  but  that  he 
held  a  farm  when  the  letter  was  written  and  came  to  his 
hands,  and  still  held  it,  with  several  buildings  upon  it.  Tt 
was  objected  that  this  was  not  such  a  letter  as  comprehended 
the  offence  in  the  act  of  parliament;  and  the  prisoner  hav- 
ing been  convicted,  the  point  was  submitted  to  the  consi- 
deration of  the  Judges,  who  agreed  (except  Eyre,  C.  J., 
who  was  absent)  that  as  the  prosecutor  had  no  such  property 
at  the  time  as  the  mill  which  was  threatened  to  be  burnt, 
that  part  of  the  letter  must  be  laid  out  of  the  question. 
As  to  the  rest  of  the  letter,  Lord  Kenyon,  C.  J.,  and  Bul- 
ler,  J.  were  of  opinion  that  it  must  be  understood  as  also 
importing  a  threat  to  burn  the  prosecutor's  farm-house  and 
buildings;  but  the  other  Judges  not  thinking  that  a  neces- 
sary construction,  the  conviction  was  holden  wrong,  and  a 
pardon  recommended.  (0 

Alettersigned       It  has  been  holden  that  the  sending  a  letter  signed  with 
initials  only,  is  a  sending  a  letter  without  a  name,  within  the 

denlly  the  production  of  an  illi-  part  was  unintelligible  in  his  copy, 
terate  person,  being  falsely   spelt  (t)  Jepson  and  Springctt,   (case 

nearly  throughout.     2  East.  P.  C.  of,)  cor.  Lord  Kenyon,  C.  J.,  Essex 

c.  23.  s.  2.  p.  1115,  note  (a).  Sura.  Ass.  1798,  and  considered  of 

(*)  In  2  East.  ibid,  the  learned  by  the  Judges  in  Mich.  Ter.  1798. 

writer  says,  that  the  word  at  this  2  East.  P.  C.  c.  23.  s.  2.  p.  11 15. 


Willi  initials 
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statute  9  Geo.  I.  c.  22.     Buller,  J.,  in  delivering  the  opi-  only.is  a  letter 
nion  of  the  Judges  on  this  point,  said,  ''Whether  the  letter  name  within 
"  be  with  or  without  a  name,  is  a  simple  fact  appearing  on  9C*eo.  I.  c22. 
"  the  face  of  the  letter  itself.     It  is  signed  with  two  letters, 
"  R.  R.,  which  are  so  far  from  being  a  name,  that  no  man, 
16  on  looking  at  the  letter  only,  can  tell  whether  it  meant  to 
"  refer  to  any  name,  or  what  that  name  was."  (w) 

But  the  fact  of  no  name  being  subscribed  to  the  letter,  Butacaserwll 

will  not  bring  the  case   within  either  the  statute  9  Geo.  I.  "^t^utes'" 

c.  22.,  or  the  27  Geo.  II.  c.  (5.,  if  from  circumstances,  and  9Geo.i.c.22., 

the  contents  of  the  letter  itself,  it  appears  that  the  writer  c*  l5    ';f"ne ' 

had  no  intention  of  concealing  himself,  but  on  the  contrary  writer  makes 

1     1  •         if  1  •       11  mi       1  .  .   *     himself 

made  himself  known  in  the  letter,     lhe  letter  upon  which  known  in  the 

this   point  was  raised  was  in  the  following  words:  "Mr.  jetter,  though 

...  he  does  not 

"James,  before  I  put  my  intentions  in  force,  I  thought  it  subscribe  any 

"  proper  to  acquaint  you  with  the  same.     I  am  determined   "am(r    . 
1       r  .  .  Heming  s 

"  you  shall   die    with  a  leaden  fever   if  you  dont  pay  the  case. 

"  money  you  have  taken  out  of  the  court  of  King's  Bench  ; 
"  as  I  can't  rest  to  think  of  the  usage  I  received  from  vou  : 
"  it  is  worse  than  murder."  It  appeared  by  the  evidence 
that  the  prosecutor,  William  James,  who  was  an  attorney 
at  Henley,  had  formerly  been  employed  in  his  profession  as 
an  attorney  by  the  prisoner's  deceased  mother,  in  her  life- 
time ;  that,  in  the  course  of  such  employment,  he  had  re- 
ceived a  sum  of  money  out  of  the  court  of  King's  Bench ; 
and  that  the  prisoner,  who  had  been  reduced  to  great  po- 
verty, had  conceived  an  opinion  that  the  prosecutor  had 
wronged  him,  by  not  accounting  for  it.  And  it  appeared 
that,  for  several  years  last  past,  the  prisoner  had  very  fre- 
quently demanded  the  money,  both  when  intoxicated  and 
when  sober;  and  had  abused  the  prosecutor  very  much  for 
refusing  to  pay  it  ;  threatening  to  set  fire  to  his  house,  and 
using  other  menaces.  And  further,  that  the  prosecutor  had 
frequently  corresponded  with  him,  and  was  well  acquainted 

(«)  Rob'msoivs  case,  2  Leach  749.      Ante,  1S42. 
2  East.  P.  C.  c.  23.  s.  2.  p.  1110,  , 


IS  16  Of  Threats  and  Threatening  Letters,     [book  t. 

with  bis  hand-writing  ;  and  that  the  letter  in  question  was 
written  in  his  usual  manner,  without  any  disguise  of  the 
character.  The  jury  found  the  prisoner  guilty;  but  the 
learned  Judge  before  whom  he  was  tried  respited  the  sen- 
tence, in  order  to  take  the  opinion  of  the  Judges,  whether, 
as  the  transactions  previous  to  the  sending  of  the  letter,  the 
hand-writing,  and  the  contents  of  the  letter  itself,  shewed 
clearly  who  was  the  writer,  and  that  he  could  have  no  in- 
tention to  conceal  himself;  the  case  came  within  the  mean- 
ing of  cither  the  9  Geo.  I.  c.  22.,  or  the  27  Geo.  II.  c.  15., 
no  name  being  subscribed  to  the  letter.  All  the  Judges 
who  assembled  to  consider  the  case,  held  that  the  convic- 
tion was  wrong  ;  for,  as  the  prisoner  made  himself  known  in 
the  letter,  it  was  the  same  thing  as  if  he  had  signed  his 
name  to  it ;  and,  therefore,  such  a  letter  was  not  within  the 
true  spirit  of  the  act,  and  the  prisoner  was  accordingly  re- 
commended for  a  pardon,  (x) 

Difference  be-        It  is  observed,  that  it  is  evident,  from  the  whole  scope  of 
tween  9  Geo 

I.  c  22.  27]     the  acts  of  the  9  Geo.  I.  c.  22.,  and  27  Geo.  II.  c.  15.,  mak- 

Geo.II.c.15.,   jno-  the  offences  therein  described  felony;   that  they  were 

and    ,'JO  Geo.  °  J  >  J 

II.  c.  24.,  as     levelled  against  such  whose  intention  it  was,  (by  writing 

".'•  S]'AU'     such  letters,  either  without  names  or  in  fictitious  names,)  to 
lure  ot  a  name  '  'y 

to  the  letter,  conceal  themselves  from  the  knowledge  of  the  party  threat- 
ened, that  they  might  obtain  their  object  by  creating  terror  in 
his  mind,  without  incurring  danger  and  responsibility  them- 
selves :  and  that,  in  this  respect,  the  subsequent  act  of  the 
SO  Geo.  II.  c.  24.  which  only  makes  the  offence  a  misde- 
meanor, though  punishable  with  transportation,  is  very  differ- 
ently worded  from  the  other  two,  for  it  extends  to  any  letter, 
'  with  or  without  a  name"  &c.  or  signed  with  'AJiclilious 
name,  &c.  ;  and,  therefore,  may  well  include  letters,  (in 
other  respects  within  the  scope  of  it,)  though  signed  in  the 
writer's  real  name,  (y) 

(x)  Heming's  case,   cor.   (ham-      Mich.  T.  1709.     2  East.  P.  C.  c.  2S. 
lire,  J.,  Warwick  Sum.  Ass.  1790;       s.  2.  p.  1116. 
considered   of  by    the  Judges  in         {y)  2  East.  P.  C.  c.  23.  s.  3-  p.  1117. 
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A  point  was  at  one  time  made  upon  the  9  Geo.  I.  c.  22.   A  bank-note 

',,,.„.,.,,       holden  to  be 
that  a  bank-note  was  not  a  "valuable  thing,      within  the  nva/Uabie 

words  of  that  statute;  on  the  ground  that,  though  it  was  a  jjj'mg  ™thin 

valuable  thing  at  the  time  when  the  demand  was  made,  yet  c.  22. 

it  was  not  so  at  the  time  the  statute  was  passed,  because  it 

was  not  then  the  subject  of  larceny.     But  the  Judges  were 

of  opinion  that  it  was  sufficient  if  the  thing  demanded  were 

valuable  at  the  time  that  the  demand  was  made,  though  it 

did  not  exist,  or  the  value  of  it  was  not  known  at  the  time 

of  the  passing  of  the  statute,  (z) 

In  a  case  where  the  indictment,  which  was  framed  upon  A  charge  of 

.  .  ,     an  intent  to 

the  statute  30  Geo.   II.  c.  24.,  charged  the  prisoner  with  cxtm.t  mom.lh 
sending  a  threatening  letter,  intending  "  to  extort  and  gain  jiot  supported 

©  ~  .  [,       "V  prool  ot 

money"  it  was  holden  not  to  be  supported  by  evidence  of  a   an  intent  to 

letter  threatening  to  accuse  the  prosecutor  of  an  unnatural  J^Schange. 

crime    if    he    did    not    give    up    a   certain    bill  drawn   by 

the    prisoner,    and     of    which    the    prosecutor    was    the 

holder,  (a)     This  case  was  previous  to  the  statute  52  Geo. 

III.  c.  64.  {b) 

In  some  cases  the  question  as  to  what  will  amount  to  Ofthesera&wg- 

1  or  delivering 

a  sending  of  a  threatening  letter  by  the  party  charged  has  tbe  |etter. 
come  under  consideration.  It  should  be  observed,  that  the 
statutes  9  Geo.  I.  c.  22.,  and  27  Geo.  II.  c.  15.,  relate  to 
such  persons  as  shall  "  knowingly  send'"  any  letter,  &c. 
whereas  the  statutes  30  Geo.  II.  c.  24.,  and  52  Geo.  III. 
c.  64.,  extend  to  persons  who  shall  "  knowingly  send  or  de- 
liver" any  letter,  &c.  And  the  statutes  12  Geo.  I.  c.  34., 
and  22  Geo.  II.  c.  27.,  (which  relate  to  threats,  &c.  to  mas- 
ter-manufacturers,) extend  to  persons  who  "  shall  write  or 
"  cause  to  be  written  or  knowingly  send  or  cause  to  be  sent 
'  any  letter,  SfC." 

((2)  Robinson's   case,    2  Leach  and  Mich.  T.  1796.    2  Leach  772. 

749.    2  East.  P.  C.   c.  23.  s.  2.  p.  2  East.  P.  C.  c.  23.  s.  3.  p.  1118. 

1110.    Ante,    1842.  (*)  Ante,  1833. 

(a)  Major's  case,  0.  B.,    1796, 
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Hammond's  In  the  following  case  the  two  prisoners,  John  Hammond, 

'','  "l/    and  Marv  Hammond,  were  indicted  on  the  statutes  9  Geo.  I. 
v.i  iKci)  hv  tne  j  .... 

wife,  ami  <1«     c.  22.,  and  27  Geo.  II.  c.   15.,  for  sending  a  threatening 

prautorty  letter  to  the  prosecutor,  demanding  10/.:  one  set  of  counts 

the  husband,     jn  \\xc  indictment  charging  that  the  prisoners  sent  and  deli- 

the  acl  of        vered  the  said  letter,  and  another  set  charging  that  they 

delivering  caU8ed  it  to  be  sent  and  delivered.  Upon  the  evidence,  it 
a  threaten  .       ,e  , 

letter  is  not     appeared   that   the  prisoners  were  husband  and   wite,  and 

"J1"",11'.';,,  lived  as  servants  with  the  prosecutor;  that  the  wife  had 
orthe27Geo.  written  the  letter  in  question,  and  that  it  was  delivered  to 
But°the  case  the  prosecutor  by  the  husband,  who  said  he  found  it  in  the 
waslefttothe  prosecutor's  garden.  But  there  was  no  evidence  that  the 
whether  tlie  husband  had  any  knowledge  of  its  contents.  It  was  sub- 
wife  wrote  the  m;ttp(i  to  tne  court  on  behalf  of  the  prisoners,  that  the  evi- 
letter  without  r 
the  interfer-  deuce  only  proved  that  the  wife   had  written  the  letter,  and 

hiis,],!1',l,llt',',,<l  that  the  husband  had  delivered  it;  and  that  there  was  no 
m  i.t  it  hv  hira  proof  of  its  having  been  sent  to  the  prosecutor.  The  court 
knowing  the  observed  that,  in  cases  so  highly  penal,  it  was  necessary  not 
contents.  on|v  to  consider  the  intention  of  the  legislature,  but  to  bring 

the  offender  within  the  words  of  the  statute  :  and  they  said 
that  the  mere  act  of  writing  a  threatening  letter  would  not 
constitute  the  offence  ;  for,  unless  the  writer  or  contriver  of 
such  a  letter  afterward  sent  it  to  the  party  whose  fears  it 
was  calculated  to  alarm,  it  could  not  produce  the  mischief 
which  the  legislature  intended  alone  to  suppress  :  and  that 
it  was  impossible  to  conceive  that  carrying  a  letter  could, 
by  any  construction,  be  comprehended  under  the  words 
':  sunt  any  letter'''  which  were  the  precise  terms  used  in  the 
statutes.  They  further  said  that,  at  the  time  the  statutes  in 
question  passed,  it  seemed  that  the  legislature  never  had  it 
in  contemplation  that  any  person  would  be  the  carrier  of  a 
threatening  letter  which  he  himself  had  written  or  contrived  ; 
but  conceived  that  such  a  letter  would  be  sent  by  the  post, 
or  by  some  secret  conveyance,  so  as  to  prevent  the  discovery 
of  the  person  by  whom  it  was  sent.  That  it  was  clear, 
therefore,  that  the  act  of  delivering  a  threatening  letter  was 
not  the  offence  described  in  the  statutes  of  9  Geo.  I.  c.  22., 
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and  27  Geo.  II.  c.  15. ;  though,  if  any  doubt  could  be  en- 
tertained upon  the  point,  the  legislature  itself  had  removed 
it,  as,  by  the  subsequent  act  of  the  SO  Geo.  II.  c.  24.,  the 
offence  of  delivering,  as  well  as  sending,  a  threatening  let- 
ter, was  made  a  misdemeanor,  punishable  in  the  discretion 
of  the  court,  according  to  the  circumstances  of  the  case  ; 
which  statute  shewed,  that  the  legislature  did  not  contem- 
plate making  the  deliver?/  of  a  threatening  letter  felony,  when 
the  statutes  on  which  the  present  indictment  was  founded 
were  passed.  The  court  then  observed,  that  there  was  still 
a  question  in  this  case  for  the  consideration  of  the  jury ;  for 
though  the  woman  were  the  wife  of  the  other  prisoner,  yet, 
if  the  jury  were  of  opinion  that  she  wrote  the  letter  herself, 
without  any  interference  of  her  husband,  and  sent  it  by  him, 
without  his  knowing  any  thing  of  the  contents,  to  the  pro- 
secutor, she  alone  might  be  found  guilty ;  but,  otherwise, 
both  the  prisoners  must  be  acquitted.  The  jury,  upon  this 
direction,  acquitted  both  the  prisoners,  (c) 

In  a  case  where  the  question  arose  whether  there  was  Sending  a  let- 
„..  .  .  „,  .  ,    ,  ,11  •       ter,  knowing 

sufficient  evidence  of  the  prisoner  s  having  sent  the  letter  in   the  contents. 

question,  knowing  its  contents,  the  facts  were  that  the  pro- 
secutor proved  the  receipt  of  the  letter,  by  the  penny-post, 
at  his  house,  in  a  street  near  Berkeley-square,  in  the  county 
of  Middlesex ;  and  his  tracing  it  up  to  one  Elizabeth 
Robinson,  who  swore  that  she  was  employed  in  going  er- 
rands for  the  prisoners  in  Newgate ;  and  that  having  re- 
ceived this  letter  from  the  prisoner's  hands  at  the  grate  at 
Newgate,  she  immediately  carried  it  to  the  post-office  in 
Newgate-street.  And  the  servant  of  the  office  keeper  con- 
firmed her  account ;  and  both  swore  to  the  identity  of  the 
letter,  the  direction  being  in  a  remarkable  hand.  The  case 
was  left  to  the  jury  with  a  direction  to  consider  whether 
from  the  prisoner's  delivering  the  letter  he  knew  the  con- 
tents of  it ;  and  the  jury,  having  found  the  prisoner  guilty,  the 

(c)  Hammond's  case,  (John  and      ryn,  B.  0.  B.,  1787.    1  Leach  444. 
Mary,)  cor.  Ashhurst,  J.,  and  Per-      2  East.  P.  C  c.  23.  s.  4.  p.  1 1 19. 
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question  was  submitted  to  the  consideration  of  the  Judges; 
whether  there  were  sufficient  evidence  to  be  left  to  the  jury 
of  the  prisoner's  sending  the  letter,  knowing  the  contents: 
The  Judges  held  that  the  conviction  was  right.  (6?) 

Sending  tlu>  j„  a  case  where  the  prisoners  were  indicted  for  sending  a 

pw^ornyjn-  letter,  the  proof  was  that  the  letter  was  of  the  handwriting 
direct  means.  Qp  one  Q(  tjie  prisoners,  and  that  it  was  thrown  by  the 
other  prisoner  into  the  yard  of  the  prosecutor,  from  whence 
it  was  taken  by  a  servant  of  the  prosecutor,  and  delivered  to 
him.  (e)  And  in  another  case  the  proof  was  that  the  letter 
in  question  was  in  the  handwriting  of  the  prisoner  who  sent 
it  to  the  post-office  from  whence  it  was  sent  in  the  usual 
manner  to  the  prosecutor.  (/)  In  another  case  where  it 
was  proved  that  the  prisoner  dropped  the  letter  into  a  ves- 
try-room, which  the  prosecutor  frequented  every  Sunday 
morning,  before  service  began,  from  whence  the  sexton  had 
picked  it  up,  and  delivered  it  to  him,  the  learned  Judge  said 
that  it  seemed  to  be  very  immaterial  whether  the  letter  were 
sent  directly  to  the  prosecutor,  or  were  put  into  a  more  ob- 
lique course  of  conveyance,  by  which  it  might  finally  come 
to  his  hands,  (g)     It?  therefore,  seems  to  be  sufficient  to 

(d)  Girdwood'scase,  O.B.  1776,  which  the  indictment  was  holden 

Easter  T.  1776.     1  Leach  142.     2  to  he  defective  (see post.  1S51.)  so 

East.    P.  C.    c.  23.    s.  4.  p.  1120.  that    it   became    unnecessary  for 

////c,  is  12.  them  to  give  any   opinion  on  the 

(c)  Jepson  and   Springett  (case  point  above  stated.   In  2  East.  P.  C. 

of)  cor.  Lord  Kenyon,  C.  J.,  Essex  ub.  supr.  the  learned  writer  in  note 

Sum.    \ss.    1798,   and  Michaelmas  (a)  says,  "  Qu.  whether  if  one  in- 

T.  1798.     2  East.  P.  C.  c.  23.  s.  2.  "  tentionally  put  a  letter  in  a  place 

p.  1115.     Ante,  1843.  "  where  it  is  likely  to  be  seen  and 

/  'Hearing's case,cor.Chambre, J.,  "  read  by  the  party  for  whom  it  is 

Warwick  Sum.  Ass.  1 799.      2  East.  "  intended,  or  to  be  found  by  some 

P  C.  c.  23.  s.2.  p.  1 116.  Ante,  1845.  "  other  person,  who  it  is  expected 

(g)  Lloyd's  case,  cor.  Yates,  J.,  "  will  forward  it  to  such  party,  and 

Hereford  >pr.  Ass.   1767.     2  East.  "the  letter  do  accordingly  reach 

P.  C.  c.  23.  s.  5.  p.  1 123.     The  case  "  its  intended  destination,  this  may 

was  submitted  to  the  consideration  ''  not  be  said  to  be  a  sending  to 

of  the  Judges  on  another  point  in  "  such  parti/,  supposing  such  an  al- 


chap,  in.]  Of  Threats  and  Threatening  Letters.  1851 

state  in  the  indictment  that  the  prisoner  sent  the  letter 
(therein  set  forth)  directed  to  the  prosecutor  without  ex- 
pressly alleging  that  he  sent  it  to  the  prosecutor,  (h) 

It  has  been  decided,  upon  reference  to  the  Judges,  that  The  indict- 

.  .  ,        meiit  must 

the  indictment  must  set  forth  the  threatening  letter;  in  order  sct  foi  tli  the 

that  the  court  may  judge  whether  it  falls  within  the  purview  letter- 
of  the  respective  statutes.  It  was  contended,  in  support  of 
the  indictment,  upon  which  the  point  was  raised,  that  it  pur- 
sued the  words  of  the  statute  9  Geo.  I.  c.  22.;  that  the  de- 
fendant was  charged  with  sending  the  letter  "  feloniously 
"  and  contrary  to  the  form  of  the  statute ;"  and  that  those 
words  imported  that  the  letter  was  of  such  a  nature  as  the 
statute  had  in  view.  But  the  Judges  were  of  opinion  that 
the  indictment  was  bad  in  not  setting  forth  the  letter  itself; 
and  that  if  the  words  "  feloniously  and  contrary  to  the  form 
"  of  the  statute,"  were  allowed  to  supply  the  place  of  the 
letter,  it  would  be  leaving  it  to  the  prosecutor  to  put  his 
own  interpretation  upon  it,  and  to  the  jury  the  construction 
of  the  matter  of  law.  (i) 

It  is  also  necessary  that  the  indictment  should  allege  an  And  the  intent 

.of  the  writer 
intent  of  the  writer  in  sending  the  letter  consistent  with  and  should  be  al- 

deducible  from  the  letter  itself.     We  have  seen  that   in  a  le«?d  cor" 

rectly. 

case  where  the  indictment  charged  that  the  letter  was  sent 
to  extort  money,  and  it  appeared  upon  the  face  of  the  letter 
that  it  was  sent  with  the  view  of  inducing  the  prosecutor  to 
give  up  a  bill  of  exchange,  the  Judges  held  that  the  allega- 
tion was  not  sustained.  (/;) 

"  legation  to  be  necessary  upon  the  "  form." 

"  true   construction  of   the  acts  ?  (h)  Id.  Ibid. 

"The  same  sort  of  evidence ^was  (i)  Lloyd's  case,  ante,  note  (g). 

"  given  in  Springett's  case,  (ante,  And  the  law  of  this  case  was  rc- 

"  1843.)  in  support  of  the  allega-  cognized  by  Grose,  J.,   in  deliver- 

"  tion  of   sending    a    threatening  ing    the    opinion    of   the   twelve 

"  letter  to  the  prosecutor,  and  no  Judges  in  Hunter's  case,  2  Leach 

"  objection    was    made    on    that  631. 

"  ground.     And  the  general  cur-  (k)  Major's  case,  ante,  1847. 

"  rent  of  precedents  is  in  the  same 


|gi  Threats  and  Threatening  Letters,     [book  v. 

The  statute  9  Geo.  I.  c.22.  provides  that  offences  against 


i 

be  tl 


that  act  may  be  tried  in  any  county  of  England;  but  no 
h  provision  being  made  with  respect  to  offences  within 
the  other  statutes,  the  trial  of  snch  offences  must  be  go- 
verned  bj  the  general  rule.  Upon  this  rule  there  is  no 
doubt  but  that  the  trial  may  be  in  the  county  in  which  the 
prosecutor  received  the  letter  by  the  post,  though  delivered 
bv  the  prisoner  and  put  into  the  post  in  another  county.  (/) 
And  it  seems  that  the  prisoner  may  be  tried  in  the  county  in 
which  he  sends  the  letter,  though  the  prosecutor  may  re- 
ceive it  in  another  county.  For  as  the  offence  described 
in  the  statutes  is  that  of  sending  the  threatening  letter,  it 
Bhould  seem  that  it  is  complete,  as  far  as  depends  on  the 
prisoner,  by  his  putting  the  letter  into  the  post-office  to  go 
into  another  county  :  and  that  by  his  act  of  putting  the 
letter  into  the  post-office  in  the  county  of  A.,  he  sends  it 
(in  the  language  of  the  statutes)  to  the  prosecutor,  though 
the  latter  may  afterwards  receive  it  in  the  county  of  B.  (m) 

Prior  and  sub-       From  a  case  which  was  cited  in  a  former  part  of  this 

sequent  let-      Chanter,  it  appears  that  prior  and  subsequent  letters,  from 
ters  mav  be  v      '  ri  '  ... 

the  prisoner  to  the  party  threatened,  may  be  given  in  evi- 
dence as  explanatory  of  the  meaning  and  intent  of  the  par- 
ticular letter  on  which  the  indictment  is  framed,  (n) 

(/)  Girdwood'scase,  1  Leach  142.  by  the  post  from  Maidstone;  and 

2  East.P.C.  c.  23.  s. 4.  p.  1120,  ante,  Lord  Mansfield  held  that  as  the 

1 8  1'-'.  where  the  letter  was  received  letter  was  directed  to  the  prosecu 

by    the   prosecutor   in  Middlesex,  tor  in  Middlesex,  where  it  was  de- 

and  the  trial  had    in  that  county,  livered,  that  was  a  sending  in  Mid- 

tboughthe  Inirrwas  delivered  by  dlesex,  and  that  the  whole  was  to 

the  prisoner  to  a  woman  in  London,  be  considered  as  the  act  of  the  de- 

and  by  her  put  into  the  office  which  fendant  to  the  time  of  the  delivery 

was  also  in  London.     Ksser's  case,  in  that  county. 
2  East.   P.  C.   c.  23.  s.  7.  p.  1125.  (m)  2  East.  P.  C.    c  23.  s.  7.  p. 

where  the  offence  was  laid  in  Mid-  1125.    3  Burn.  Just.   Letter.  And 

dlesex,  though  the  letter  was  dated  see  Lloyd's  case,  ante,  1850. 
from  Maidstone,  iii  Kent,  and  sunt  (n)  Robinson's  case,  ante,  1839- 
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ABDUCTION, 

forcible  abduction  of  women                  .                            .  817 

accessories                       .                  .                  .                   .  819 

county  iu  which  the  offence  may  be   committed               .  820 

indictment                 .                                            .                  .  827 

evidence                           ....  828 
persons  taking  away  a  maid  under  sixteen,  from  parents 

or  guardians                    .                         .                             .  829 

clandestine  marriages                  .                      .                   .  833 

carrying  away  or  secreting  persons                   .                   .  837 
forcible  abduction,   and  sending   of  persons  into  other 

countries                  .                      ...  838 
masters  of  vessels  forcing  men  on   shore   and    leaving 

them  behind                      .                           .                      .  839 
ABETTORS,  29,  et  sequ.     And  see  Aiders. 
ABORTION, 

destroying  infants  in  the  mother's  womb    .                      .  798 
administering    poison,  &c.   to  procure    miscarriage    of 

women  quick  with  child            .                   .                  .  796 
administering  medicines,  &c.  to  women  not  quick  with 

child  to  procure    miscarriage     .                  .                  .  797 
ACCESSORIES, 

at  the   fact  .  .  .30 

before  the  fact                             .  38 

differ  from  principals  in  the  second  degree               .  39 

their  offence  derivative  from  that  of  the  principal  .  41 
description  of  indifferent  statutes           .                  .             41, 42 

by  the    intervention  of  a   third  person                       .  42 

in  what   crimes          .  43 

in  felonies  created  by  statutes                .                    .  44 

accessor ius  seqintur  naturam  sui  principalis           .  45 
where  the  principal  varies  from  the  terms  of  the  insti- 
gation                ...                  .45 
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INDEX, 
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\ul  SSORIES, 

where  the  principal  commits  a  different  crime 
where  he  reports  and  countermands  the  principal 
after  the  f;i<  I 

by  receiving,  comforting,  &c.  the  felon 

or  the  accessory  be 
fore  the  fact 
in   offences  created    by  statute 
must   know  of  the  felony  being  committed 
feme    covert   not  an    accessory    by  receiving   he 
husband 
proceedings  against  accessories — indictment,  &c. 
former  acquittal 
trial,  where  the  principal   offender  has  been  con 

vie  ted,  See. 
the  accessory    may    controvert    the   guilt    of   the 

principal 
county  where  the  trial  may  be  had 
in  cases  where  the   offence   was  committed   upon 
the  high  seas 
ACCESSORIES  IN  PIRACY 

murder 
petit  treason 
manslaughter 

statute  of  stabbing,  no  accessories 
iape 
sodomy 

forcible  abduction  of  females 
mayhem — no  accessories 
burglary 
sacrilege 
housebreaking 
robbery 
horsestealing 
forgery 

prisoners  not  present  at  the  utter 

ing  of  a  forged  note 
constructive  presence 
wife  uttering  by  the  incitement  of 
her  husband,  but  in  his  absence 
objection  overruled  as  to  the  co- 
ercion of  the   husband 
of  causing,   assenting,  and   con- 
senting 
arson  and  burning 
ACCOMPLICES, 

include  all  the  participes  criminis 
VD  QUOD   DAMNUM, 

writ  of,  to  change  an  ancient  highway 
ADMIRALTY,  3 

jurisdiction  of  .  ;  143,  et  sequ. 


46 
48 

48,  60 

48 

49 

49,  50 

50 
39,  51 

52 

53 

54,  et  sequ. 
56,  57 

1736 
140 

628,  et  sequ. 

697 

699 

710 

801 

815 

819 

843 

958 

962 

966,  968,  972,  977 

988,  1025 

1177 

1473 

1474 
1476 

1476 

1478 

1480 
1663 

29 

452 
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AFFRAY, 

description  of  an  affray  ; 

difference   from  a   riot 

aggravated  affrays — in  a  church  yard,  courts 

Justice,  &c. 
affray    without  actual  violence,    though   not   by 

words  only 
suppression  of  affrays 
punishment  of  affrays 
AIDERS  AND  ABETTORS 

must  be  present  at  the  fact   committed 
prosecuting  some  unlawful  purpose 
having  a  general  resolution  against  all  opposers 
punishable  as  principals  in  the  first  degree 
in  murder 

petit  treason  .  * 

manslaughter  .  .  , 

AIDERS  AND  ABETTORS, 

none  within  the  statute  of  stabbing 
in  rape  . 

sodomy  .... 

maiming,  under  the  Coventry  Act 
shooting,  (Black  Act.) 
burglary 


house  breaking 


stealing  lead,  iron,  &c.  affixed  to  houses,  &c. 
stealing  copper,  brass,  &c.  affixed  to  houses,  &c. 
carrying  away  timber  trees  in  the  night  time,  or 

plucking  up   roots,    Sec. 
in  larcenies  and  embezzlements  in  the  Post-office 
maiming  and  killing  cattle 
ALE  LICENCES, 

granting  or  refusing,  improperly 
APPRENTICE, 

seducing  from  his  master  .  > 

\RSON, 

offence  of  arson  at  common  law 

actual  burning        .  .  • 

malicious  and  wilful  burning 

the  burning  need  not  correspond  with  the  precise 

intent  of  the  party 
may  be  effected  by  setting  fire  to  party's  own  house 
but  the  fire  must  burn  the  house  of  another 
what  included  in  the  term  house 
misdemeanor  in  burning  a  man's  own  house  contigu 
ous  to  others 
offences  by  statutes 

burning  houses  or  barns  with  corn  in  them 

wain  or  cart  laden,  or  heaps  of  wood 
accessories  in 

burning  barns  or  corn  on  the  northern  borders 
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388 
388 

389,  878 

390 

392 

395 

29 

30,38 

31 

32 

33,  et  sequ. 
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697 

699 

710 
801 
815 
849 
851 
913 
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1100 

1104 
1261 
1688 

215 

199 

1657 
1657 
1658 

1658 
1658 
1659 
1661 

1661 

1662 
1663 
1663 
1634 
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ARSON,  t  .       . 

burning  ricks    or    stacks    of    corn,    &c.    houses, 

buildings,  &c.  in  the  night 
-etting  fire  to  any  woods,  coppice,  <&c. 

house,  barn,  &c.  hovel,  mow,  &c. 

of  corn 
mines,  &c.  cf  coal 
burning  mills  . 

engines,  &c.  employed  in  mines  .         • 

setting   fire,   &c.    to   ships    of    war,  arsenals,   &o 

timber,  &c    or  stores  of  war 
setting  on  fire  ships,  &c. 

burning  any  ship,  store  of  powder,  &c.  .  • 

setting    fire  to   works,   ships,  &c.   in    the   port  of 
London  . 

any  house,  barn,  &c.  with  intent  to 

injure  or  defraud 
any    buildings,   engines,    &c.    used 
for  trade 
construction  of  the  statutes 

common  gaol  holden  to  be  a  house 
as  to  an  outhouse        .... 
school-room  described  as  an  outhouse,  or  part 
of  a  house  .... 

indictment   upon  22  and  23   Car.  II.  and  of- 
fence proved  within  9  Geo.  I. 
cotton  mill    ..... 
intent  to  injure  or  defraud 
in  indictment         ..... 

ownership  should  be  correctly  stated     . 
trial — county  .... 

evidence  ..... 

policy  of  insurance  .  . 

punishment  ..... 

penalty  on  servants  firing  any  house,  &c.  through 

negligence  . 

burning  heath,  gorse,  furze,  &c. 
\RRKST, 

opposing  arrest  upon  criminal  process  .  519, 

rescue  of  the  party  arrested  . 

arrest  of  persons  escaping  from  Great  Britain  to  Ire- 
land, &c.  .... 
authority  of  officers  and  others  to  arrest,  in  cases  of  felony 
authority  of  private  persons  to  arrest,  &c.  in  cases  of 
felony         ..... 
authority   to   arrest  and   imprison   in   cases  of  misde- 
meanors  .... 

in  civil  suits 
there  must  be  a  legal  officer  and  legal  process       .  732, 

blank  warrants     . 
notice  of  the  authority  to  arrest 

by  officers  interposing  in  the  case  of  riots  and 
affrays  .... 
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1664 
1665 

1665 
1666 
1667 
1667 

1667 
1668 
1668 

1669 

1669 

1670 
1670 
1672 
1672 

1673 

1674 
1675 
1675 
1676 
1677 
1678 
1679 
1679 
1680 

1680 
1704 

et  sequ. 

522 

530 
723 

723 

726 
729 
et  sequ. 
735 
737 

738 
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ARREST, 
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739 
741 
742 
743 
743,  et  sequ. 
749 


in  the  case  of  third  persons  interposing 
before  doors  are  broken  open 
by  private  bailiff 
regularity  of  proceeding 
breaking  open  windows  or  doors  . 

interference  by  third  persons  when  arrest  is  illegal 
apprehension  of  deer  stealer?,  by  keepers,  &c.  .  1190 

of  persons   stealing    or   embezzling  naval 

stores  .  .  .  1282 

of  persons  having  manufactures  suspected 

to  be  stolen  .  .  1288 

of  persons  carrying,  &c.  stolen  goods  in 

the  night       .  .  .  .  1 307 

of  persons  having  concealed  public  stores  1332,  etsequ. 
of  persons  offering  to  sell  or  pawn  lead, 

iron,  &c.  suspected  to  be  stolen  .  1357 

ARMS, 

persons  prohibited  from  going  armed  .  .  390,  391 

ARTIFICERS, 

seducing  artificers  to  foreign  countries  .  193,  et  sequ. 

not  returning  when  warned  by  tiie  ambassador,  Szc.       .  194 

inticingy  &c.  manufacturers  to  foreign  countries  .  195 

artificers,  &c.  employed  in  printing  calicoes,  to 
foreign  countries  .  .  .  196 

seducing  workmen,  in  the  iron  or  steel  manufactories, 

beyond  the  seas  .  .  .  .  197 

seducing  colliers  .....  198 

ASSAULT, 

common  assaults, 

definition  of  an  assault  .  .  .  862 

no  words  will  amount  to  an  assault  .  .  862 

battery  ....  863 

injury  need  not  be  direct       .  .  .  863 

exposure  to  the  inclemency  of  the  weather  .  864 

unlawful  imprisonment      ....  864 

every  imprisonment  does  not  include  a  bat- 
tery ....  866 
intention  material  in  questions  of  assault                 .  866 
force  used,  sometimes  justifiable               .                  .                867 
as  against  trespassers               .              ,              .                869 
indictment               .                  .                  ...                870 
plea — general  issue                      .             .                 .  871 
practice — recognizance  to  enter  and  try  traverse                   871 
punishment              ....                872 
aggravated  assaults, 

attempts  to  murder  or  do  great  bodily  harm 
with  intent  to  ravish 

to  commit  unnatural  crime 
upon  officers  executing  process 
in  effecting  a  rescue 
obstructing  reveuue  officers 


841 
809 
816 
519,  et  sequ. 
389,  522,  553 
160,  et  bequ. 


in  hindering  the  exportation  or  circulation  of  corn  189,  et  sequ. 
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VSSAI  i 

laying  violent  hands  in  a  church  or  church-yard 
strikiag  with  or  drawing  a  weapon  in  a  church  or 
church-yard  . 

i.  dictment 
malicious  striking  and  shedding  blood  in  the  king's 

palaces  .  •  • 

drawing  a  weapon  or  striking  in  the  king's  courts 
of  justice  . 

noli  prosequi  as  to  judgment  of  amputation 
rescuing  a  prisoner  from  the  courts  of  justice 
affray  or  riot  near  such  courts 
assaults  in  inferior  courts  of  justice 

indictment      .  .  . 

assaulting  privy  counsellor  in  execution  of  his  office 
upon  members  of  parliament  and  their  servants 
upon  clergymen 
with  intent  to  commit  robbery 
oft'ence  by  statute 

what  an  offensive  weapon  or  instrument 
act  must  be  unlawful  and  malicious 
not  necessary   to  prove  actual   demand    of 

money 
intent  to  rob  material 
with  intent  to  spoil  garments 
upon  persons  shipwrecked 

persons  discharging  their  duly  in  the  salvage 
of  vessels,  goons,  &c. 
on   commander  of  ship  to  hinder  him  from  fight 

ing 
on  seamen  to  obstruct  them  in  their  occupations 
servants,   workmen,   &c.    assaulting  master,   mis 

tress,  &c. 
upon  manufacturers  for  not  complying  with  illega 

laws  .  . 

on  account  of  money  won  at  play 
assaulting  or  wounding  keepers,  &c.  by  deer  steal 
ers,  &c. 
ASSEMBLY 

of  unlawful  assemblies 

by  statutes  .  . 

twelve  or  more  not  disposing  after  proclamation 

particular  sc  cieties  suppressed 

Societies  taking  unlawful  oaths 

tin  responding  societies 

branch  societies,  &c.  .  : 

meetings  on  pretence  of  deliberating  on  public  griev 

vC.  .  .  . 

not  dispersing  after  proclamation 
meetings  n<  ir  Westminster-Hall 

'  ties  takii  g  unlawful  oaths — Spenceans,  &c. 
bating  societies 
tumultuous  petitioning 
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875 

876 
877 
878 
878 
878 
878 
879 
879 
879 
880 
881 
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885 
888 
888 
855 

891 

892 
892 

894 

894 
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et  sequ. 
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et  sequ. 
366 
367 
366 
369 

371 

372 
375 
376 
380 
383 
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ATTEMPTS  TO  COMMIT  CRIMES, 

when  indictable  .  .  .61,  et  seqit. 

endeavouring  to  provoke  another  to  send  a  challenge  396,  397 

inciting  persons  to  assemble  in  a  riotous  manner  .  356 

attempt  to  commit  murder  .  .  .  841 

and  see  Maiming. 
maliciously  shooting  at  persons,  (Black  Act)       .  .  850 

attempts  to  kill  persons  shipwrecked 
attempts  to  murder  by  shooting,  stabbing,  or  cutting, 

(Lord  Elleuborough's  Act)  .  .  856,  et  sequ. 

AUTREFOIS  ACQUIT, 

plea  of,  in  burglary  .  .  .951 

forgery  ....  1497 

perjury         .....  1789 


B. 


BANKRUPTS 

not  surrendering  and  submitting  to  be  examined 

removing,  concealing,  &c.   effects   to  the  value  of  20/. 

objections  to  an  indictment  for  not  surrendering 

nicety   in    framing    indictments    for    offences   by 

bankrupts  .  ... 

commitments  of  bankrupts  by  the  commissioners 
BARK 

carrying  away  bark,  or  having  it  in  possession   and  not 
accounting  .  .  . 

BARRATRY, 

definition  of  the  offence 

by  whom  it  may  be  committed 
indictment,  trial,  &c. 
BASTARD  CHILDREN, 

murder  of  bastard  children 

verdict  of  concealing  the  birth 
BAWDY-HOUSE, 

common  nuisance 

indictment  for  keeping 

Proceedings,  evidence,  &c. 
BELL-METAL, 

stealing  bell-metal,  &c.  fixed  to  houses 

receiving  such  metal  when  stolen  1350,  et  sequ.     And  see 
BIGAMY, 

originally  of  ecclesiatical  cognizance 

made  felony  by  statute 

construction  of  the  statute 

exceptions  in  the  statute 

proceedings  upon  the  statute 

evidence 

marriage  act 

evidence  of  marriage 

marriage  by  reputation  not  sufficient 
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1744 
1747 

1748 
1750 
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280 
281 


618,  619 
686 

432 

433,  436 
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289 
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B1GAMT, 

acknowledgment  of  defendant  how  far  evidence 
the  true  wife  not  a  witness 
punishment 
BOATS 

ovei  loading  boats  on  the  river  Thames     . 

BOOTH 

i  obbing  in  any  booth  or  tent,  in  any  fair  or  market 
BRASS 

stealing  brass,  copper,  &c.  affixed  to  houses,  &c. 


And  see  R 


receiving  such  metals  when  stolen  1350,  et  sequ. 
BRIBERY 

attempts  to  bribe  indictable 
buying  and  selling  offices 
definition  of  bribery 
in  elections  for  members  of  parliament 
tampering  with  jurors 
officers  of  customs,  &c.  taking  bribes 
BRIDGES 

of  public  bridges  ... 

of  private  bridges  .... 

dedication  of  a  bridge  to  the  public 
bridge  may  be  an  indictable  nuisance 
of  nuisances  to  bridges  by  obstructions 
nuisances  to  bridges  by  not  repairing 
liability  of  county  to  repair 

unless  they  shew  others  liable 
immemorial  corporation  liable  to  repair 
repairing  of  bridges  by  22  H.  VIII.  c.  25.  (sta- 
tute of  bridges)  .  . 
repairing  300  feet  of  the  highway  next  adjoining 
county  of  a  city  enlarged  liable  to  repair  in  the 
district  so  added 
no  persons  compellable  to  build  new  bridges 
power  of  justices  to   order  bridges  to  be  widened,  &c 

or  rebuilt 
pulling  down  old  bridge  before  new  one  passable 
repair  of  bridges  must  be  effectual 

procuring  monies  for  repair  of  bridges  and  of  con 

tributions 
justices  may  contract  for  repairs,  &c 
information,  presentment  or  indictment  for  not  repairing 
proceedings  of  justices  in  sessions 
indictment 

pleadings,  special  plea,  Sec. 
trial,  county,  &c. 

inhabitants   of  counties,  witnesses  against  private 

persons 
judgment 

staying  the  judgment 

certiorari  to  remove  presentments,  or  indictments 
riotously  destroying  bridges,  &c.  belonging  to  collieries, 
mines,  &c. 
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227,  et  sequ. 
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494 
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BRIDGES, 

destruction  or  damaging  of  bridges 
BROKERAGE, 

illegal  brokerage 
BUILDINGS, 

riotously  destroying 
BULLION, 

frauds  relating  to  bullion 

making  gold  and  silver  wares  under  true  alloy 
fraudulently  affixing  marks 
frauds  in  the  exportation  of  bullion 
brokers  prohibited  from  buying  and  selling  bullion 
counterfeiting  bullion 
BUONAPARTE, 

rescuing  him,  or  aiding  in  his  escape 
BURGLARY, 

definition  of  the  offence 
breaking  of  the  mansion-house 
of  the  actual  breaking 
where  no  interior  fastenings 

opening  a  trap  door  fastened  only  by  its  own  weight 
a  wall  built  about  a  house 
the  breaking  may  be  of  an  inner  door 
qu.  as  to  the  breaking  of  cupboards,   &c.  fixed  to 

the  freehold 
of  a  breaking  out  of  the  house 

by  construction  of  law 
threats 

fraud  .  . 

conspiracy 
servants 
entering  the  mansion-house 
of  the  necessary  entering 

discharging  a  gun,  &c.  on  the  outside  of  the  house 
introduction  of  an  instrument  in  the  act  of  breaking 
the  entry  need  not  be  made  the  same  night  as  the 

breaking  .  . 

breaking  and  entering  by  one,  the  act  of  the  whole 

party  • 

entry  and  stealing  by  means  of  an  infant 
of  the  mansion-house 
what  so  considered 
buildings,  outhouses,  See.  parcel,  of  the  mansion 

&c.  not  parcel,  of  the  mansion 
centre  building  used  for  the  purposes  of  trade 
part  of  a  house  severed  from  the  rest 
shop  adjoining  to  a  house 

outhouse  parcel  of  the   mansion,    though   holden 
by  distinct  title  .  ... 

inhabitancy  of  the  mansion-house 

cases  where  owner  has  not  begun  to  inhabit    . 

where  owner  puts  a  person   to  sleep  till  he 

can  let  the  house  ... 
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temporal  absence  immaterial              .                .  924 

if  there  be  animus  revertendi                    .  925 

casual  inhabitancy  not  sufficient                         .  926 

qu.  as  to   executor  putting  servants  into  house 

of  testator                   .                   .                  '.  926 
ownership  of  the  mansion-house 

where   the  occupation  is  by  part  of  the  own- 
er's family                   ....  927 

where  the  occupation  is  by  servants  of  the  owner  928 
banking-room  considered  as  the  house  of  the 

partners                   ....  928 

apartments  in  palace^,  and  houses  of  noblemen 

or  public  companies                    .                    .  931 

occupation  by  agent  of  a  trading  company      .  932 

apartments  of  guests,  &c.  in  a  house  or  inn    .  934 

dwelling-house  of  innkeeper       .              .  935 

where  owner  sleeps  under  the  same  roof  and 

only  one  outer  door        ..                  .              .  936 

where  actual  severance  and  no  internal  com- 
munication              ....  939 

distinct  occupation  by  two  partners                  .  939 
owner    of    house,    breaking    apartments    of 

lodger,  not  burglary            .              .              .  940 
of  the  time  nf  which  the  offence  must  be  committed 

night-time                 ....  941 

breaking  and   entering   need   not  be   both  in   the 

samp  night                   ....  941 

of  the  intent  to  commit  a  felony 

intent  to  commit  trespass  not  sufficient     .                .  942 
but  the  intent  may  be  to  commit  a  felony  at  com- 
mon law,  or  by  statute               .               .              .  945 
the  feiony  intended  must  be  stated   and  proved 

correctly                   .                   .                   .  945 

but  different  intents  may  be  laid                .                .  946 

of  the  indictment               ...                    .  947 

allegation  that  the  fact  was  done  in  the  night         .  947 
of  the  mansion  or  dwelling-house             .  948 
name  of  the  owner                  .                    .  948 
terms  of  act — burglariously,  and,  broke  and  entered  949 
laying  the  intent — and  joining  burglary  and  larceny  950 
joining  three  offences  in  the  same  indictment           .  950 
laying  different  intents                             .                     .  951 
plea  of  autre  fois  acquit               .                   .                       .  951 
on   failure   of  proof,  larceny  on  a  former  day   not  ad- 
missible               ....  956 

▼erdict             .....               .  956 

not  guilty  of  burglary  but  of  stealing  forty  shil- 
lings in  the  house                  .               "  .                 .  957 
one  prisoner  cannot  be  found  guilty  of  burglary 

and  the  other  of  larceny              .              .              .  958 

punishment  of  principals             .              .                  .  958 

of  accessories  .  .  .      958,  959 
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persons  apprehended  with  implements  of  housebreaking  959 

BURNING  1657,  et  sequ.     And  see  Arson. 


c. 


CAPABILITY 


of  committing  crimes 


infants 

ideots  .  . 

lunatics  . 

persons  drunk 

persons  subjected  to  the  power  of  others 
femme  covert  under  the  coercion  of  her  husband 
persons  committing  crimes  through  ignorance 
CATTLE, 

horse-stealing 

accessories  .  • 

petit  larceny  of  a  horse 
sheepstealing  .... 

stealing  other  cattle,  viz.  any  bull,  cow,  ox,  steer,  bul 

lock,  heifer,  calf,  or  lamb 
indictment  for  stealing  cattle 

stealing  a  cow  not  supported  by  proof  of  stealin 
a  heifer 
slaughtering  cattle  without  a  licence,  &c. 
destroying  and  burying  hides 
no  indictment  at    common  law   for  unlawfully,  vi  et 

armis,  maiming   a  horse 
cutting    out  the  tongue  of  any  tame  beast 
maliciously  killing  cattle  in  the  night 
killing,  maiming,  or  wounding  any  cattle 
aiders  and  abettors 
construction  of  the   statutes — horses,  mares,  and  colts 

included  in  "  cattle" 
the  maiming,  &c.  need  not  be   mortal,  nor  the  wound 

ing  cause  permanent  injury 
the  malice  must  be  against  the   owner,  and  not  against 

the  animal 
poisoning  a  race-horse 
CERTIORARI, 

to  remove  presentments  or  indictments  for  nuisances  to 

highways  .  .  .  . 

for  not   repair- 
ing bridges  .  . 
CHALLENGING  TO  FIGHT, 
provocation  no  excuse 

endeavouring  to  provoke  another  to  send  a  challenge     . 
words  of  provocation 
on  account  of  money  won  at  play 

punishment  • 

CHAMPERTY, 

description  of  champerty  .  • 


2,  et  sequ. 

10,  et  sequ. 

1 1 ,  et  sequ. 
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23,  et  sequ. 
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bj  Matures                  ....  272 

trial,  &c.                •                •                •                •                •  275 
CHAPELS, 

pulling    down   chapels,    &c.  by   persons  riotously   as- 
sembled     .....  357 
robbery  and  larceny  in  chapels        .                   .                   961,  et  sequ. 
And  see  Sacrilege. 
CHEATS, 

attempts  to  df  fraud  when  not  indictable            .                ,  68 

frauds  relating  to  bullion  .  . .    •  .  95,  et  sequ. 

by  oubiic  officers            .                          .                    .  219 

officers  of  the  general  Penitentiary,  at  Mill- 

bank                              .                 .                .  220 

undue  abatement  of  the  price  of  nat'iTe  commodities      .  265 

bubbling  the  public  by  trading  adventures         .              .  441 

cheats  and  frauds  punishable  at  common  law 

against  public  justice              .                  .                   .  1361 

frauds  affecting  the  crown  and  public               .                   .  1362 

selling  unwholesome  provisions                     .                      .  1362 

mala  praxis  of  a  physician                 .                 .                 .  1365 
sending  false  accounts  and  other  frauds  by  persons  in 

office                 .                      ...  1366 
false  news       .....  1367 
fraud  in  an  apprentice  enlisting  to  obtain  bounty              .  1367 
falsely  pretending  a  power  to  discharge  soldiers              .  1368 
fraud  by  maiming,   in  order  to  have  pretence  for  beg- 
ging            .                                   ...  1368 
cheats,  by  means  of  false  weights  or  measures                 .  1368 
or  frauds  in   private  transactions  between  indi- 
viduals          ....  1370 
amounting  to  conspiracy      .                  .                  .  1371 
effected  by  means  of  forgery                .                  .  1372 
(fee.  at  common  law  must  affect  the  public            .  1374 
and  cheats  by  means  of  a   bare  lie,  &c.  in  pri- 
vate transactions  are  not  indictable                  1374,  et  sequ. 
indictment  for  cheats,  &c.  at  common  law            .  1381 
punishmtnt          ....  1381 
cheats  and  frauds  by  false  tokens,  and  pretences  with- 
in 33  11.  VIII.  c.  l.  and  30  Geo.  II.  c.  24 

cheats  by  privy  tokens  and  counterfeit  letters  in 

other  men's  names           .                   .                   .  1381 

obtaining  money,  goods,  &c.  by  false  pretences  13SJ 

meaning  of  the  words  false  "  privy  token"  1384 
as  to  the  credit  being  obtained  in  name  of 

a  third  person                  .                  .          .  1384 
the  statutes  made  in  pari  materia                 .  1385 
pretence  of  sharing  a  supposed  bet                .  1385 
(ju.  whether  the   30  Geo.  II.  c.  24.  extends 
to  ca^es  against  which  common  prudence 
may  guard               .                   .                   .  1388 
pretence   of  being  intrusted  by   a   noble- 
man to  take  horses  and  wanting  money  1388 
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delivery  false  account  by  superintendant  in 

a  manufactory  .  .  .  1389 

assuming  to  be  the  person  mentioned   in  a 

money  order  .  .  .  1390 

uttering   a   counterfeit   note  as  a   genuine 

note  .  •  .1392 

carrier  pretending  to  have  delivered  goods, 

and  obtaisiing  money  for  the  carriage      .  1395 

pretence  of  being  sent  by  a  neighbour  to 

borrow  money  .  .  •  1395 

obtaining  notes  by  a  letter  in  the  name  of 

another  person  .  •  •  1396 

collecting   subscriptions  for  illegal   trading 

companies  .  .  •  1396 

giving  a  cheque  upon  a  banker,  with  whom 

the  party  keeps  no  cash  .  .  1396 

indictment, 

bucket  well  described  as  a  parcel  .  1397 

averment  where  a  servant  was  cheated 

of  his  master's  money  .  1399 

statement  of  the  false  tokens  and  fais*e 
4l  pretences  .  .  .  1100 

•certainty  with  which  a  false  pretence 

should  be  stated  .  .  1401 

joining  several  defendants  in  the  same 

indictment        .  .  .  1402 

evidence, 

the  pretences  must  be  proved  as  laid  I  402 

punishment  .  .  1403 

no  restitution   by   the  court  of  goods  ob- 
tained by  false  pretences  .  .  1403 
cheats  and  frauds  punishable  by  other  statutes, 

fraudulent  conveyances,  judgments,  &c.  1404 

gaming  .  .  .  1406 

trading  adventures  .  .  .  1407 

pretending  to  exercise  witchcraft,   &c.  tell 

fortunes,  &c.  .  .  .  1407 

giving  false  characters  to  servants  .  1408 

false  weights  and  balances  and  false  mea- 
sures .  .  1408 
fraudulent  accounts  by  officers,  &c.  at  the 

Penitentiary  at  Millbank         .  .  1409 

false  representations  for  the  purpose  of  ob- 
taining bounty  money  :  .  1409 
cheats  and  frauds  in  particular  trades           .  1410 
CHILD-STEALING, 

Taking  away  any  child  under   ten  years'  harbouring 

such  child,  &c.  .  .  .  839 

CHRISTIAN  RELIGION, 

contumelious  reproaches  of  Jesus  Christ  .  312 

words  in  derogation  of  the  established  religion  .  312 

the  Christian  religion  part  of  the  law  of  the  land  .  314 
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CHURCH, 

pulling  down  churches,  &c.  by  persons  riotously  assembled 
affray  in  church-yard 
disturbances  in  church  or  church-yard 
robbery  and  larceny  in  churches,  961,  et  sequ 
i  LERGYMAN, 

killing  his  superior — petit  treason 
COAL, 

riotously  destroying  engines,  bridges,  buildings,  &c.  be- 
longing to  collieries        . 

stealing  coals  .... 

COIN, 

procuring  counterfeit  coin  with  intent  to  circulate  it 
buying  counterfeit  shillings  with  intent  to  utter  them 
having  coining  instruments  in  possession  with  intent  to 

use  them  ... 

counterfeiting  the  king's  coin 

what  the  king's  money 
marking  the  edges  of  coin 
makiDg  shillings,  &c.  to  resemble  guineas,  &c.  and  half 

pence,  Sec.  to  resemble  shillings,  &c. 
gilding  or  silvering  coin  or    blanks,    or  gilding  silver 

blanks  .  .  . 

counterfeiting  foreign  coin  of  gold,  silver,  or  copper 
copper  money 
coin  by  offices  in  the  mint 
what  a  sufficient  counterfeiting  of  coin 

uttering  not  necessnry 
of  principals  and  accessories  in  coining  . 

evidence  in  cases  of  coining     . 
suppression  of  base  coin 
of  impairing  coin 

having  clippings  of  coin  in  possession 
melting  coin  . 

importing  counterfeit  money 

foreign  coin  cum  nt  here 
gold  or  silver  coin  not  current  here 
light  silver  coin 
of  sending  counterfeit  coin,  &c.  out  of  the  kingdom 
judgment  in  cases  of  treason,  respecting  the  coin 
of  receiving,  uttering,  &c.  counterfeit  coin 
treason  in  some  cases 
cheat  and    misdemeanor  in  others 
copper  money  not   indictable 
of  receiving  uttering,  &c.  counterfeit  coin  of  the  realm 
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389 
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And  see  Sacrilege 

696 


what  a  putting  off  counterfeit  money 
of  milled  money 
indictment 
uttering  or  tendering  in  payment  counterfeit  money 
copper  money  not  included 
uttering  by  ringing  the  changes 
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COIN 

indictment — two  utterings  on  the  same  day 
indictment — charge   of  being  common  utterer 
trial  and   evidence 

guilty  knowledge 
transcript  of  former  conviction 
uttering,  tendering,  &c.  foreign  counterfeit  coin 

evidence  of  former  conviction 
buying  and  selling  the  current  coin 
coining  instruments 

mending,  making,  or  having  them  in  possession 
evidence 
COMBINATION, 

Societies  taking  unlawful  oaths,  &c.  deemed  unlawful 
combinations 
COMMISSIONS, 

selling  commissions  in  the  army  for  more  than  regulated 

prices  .  .  .  236 

COMPANIES, 

illegal   trading  companies  bubbling  the  public  44\,  et  seqa. 

COMPOUNDING  OFFENCES, 

compounding  of  felony  .  .  .  210 

of  misdemeanors  .  .  210 

informations  on  penal  statutes  .  211 

CONCEALMENT, 

of  the  birth  of  bastard  children  .  .  686 

CONFEDERACIES.     See  Combination. 
CONIES, 

hunting,  driving  out,  taking  or  killing,   in  the  night  in 

inclosed  ground  .  .  .  1192 

chasing,  taking,  or   killing   conies,  by   day    or  night, 

whether  ground  inclosed  or  not  .  .  1193 

killing  conies  on  the  borders  of  any  warren,  &c.  .  1193 

persons  armed  and  disguised  appearing  where  conies  are 

usually  kept  ....  1 194 

taking  or  killing  conies  in  the  night,  in  ground  used  for 

the  breeding  or  keeping  conies  .  .  1194 

CONSPIRACY 

descriptions  of  conspiracy  .  .  .  1800 

conspiracies  against  public  justice,  by  false  charges  1801 

the  false  charge  need  not  be  prosecuted  .  1803 

and  it  will  be  equally  criminal  though  the  proceed- 
ings were  defective  .  .  .  1803 
such   confederacy  must  be  false  and  malicious                      1804 
and   persons    may  consult   together   to    prosecute 

the  guilty  .  .  .  1804 

conspiracy  to  prevent  the  course  of  justice  by  false 

certificate  of  a  highway  being  in  repair  .  1805 

conspiracy  to  raise  the  public  funds  on  a  particular  day  1808 

impoverish  the  farmers  of  excise  .  1809 

obtain  money  by  procuring  an  office       .  ,  1810 


INDEX. 


CONSPIRACY, 

i .        n, mil   i  iots  .  . 

iy  paupers       .  •  • 

(I.  fraud 

barter  unwholesome  provisions 
solemnize  a  marria 
seduce  a  young  woman 
impoverish  a  man  in  his  trade 
but  it  will  not  lie  for  a  civil  trespass 
nor  for  cheating  in  the  sale  of  a  horse 
nor  for  depriving  a   man   of  an  office  to  an  illega 
company 
combinations  amongst  victuallers  and  artificers 

by  journeymen  and  workmen 
societies  taking  unlawful  oaths,  kc.    deemed   unlawful 

combinations 
prosecutions  and  proceedings 
statements  in  the  indictment 

not  necessary  to  state  that  the  defendants  knew,  &c 
nor  the  means  by  which  the  conspiracy  was  effected 
technical  averment  of  conspiracy 
place  where  the  offence  may  be  tried 
jurisdiction  of  justices  at  cpiarter  sessions 
evidence 

how  far  the  acts  or  words  of  one  conspirator  evi 

dence  against  others 
wife  of  one  defendant  no  witness  for  the  others 
proof  of  the  conspiracy 
general  evidence  of  the  nature  of  the  conspiracy 

mulatire  instances  of  fraud  giv:jn  in  evidence 
the  court  will  take  judicial  notice  of  a  war 
averment  as   to  one  of  the  conspirators  not  proved 
point  respecting  the  cross-examination  of  a  witness 
called  otdy  by  one  of  the  defendants 
punishment  . 

incompetency   as  a  witness 
all    tin    defendants    mu^t  be  in   court   upon   notices  in 
arrest  of  judgment,  or  for  a  new  trial 
CONSTABLES,  And  see  Officers. 

ti in  able  for  neglect  of  duty 
CONTAGION 

i  t  spreading  conta  ious  disorders 
of  spreading  the  small-pox 
(  <>I  per, 

aling  copper,  brass,  &c.  affixed  to  houses,  &c. 
reci  iving  such  i     lals,  knowing  them  to  be  stolen 
And  see  Receivers 
I  ORN 

hindering  the  exportation  of  by  violence 
preventing  th<  ttion  of  within  the  kingdom 

catting  or  taking  iway  corn  or  grain  growing 
CORPORATIONS 

chief  officers  al  renting  themselves,  kc.  at  elections 
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COUNTERFEITING,  Page 

coin  .  .  .  .  71,  et  sequ. 

Aud  see  Coin. 
bullion  .  .  .  .  95,  98 

And  see  Bullion. 
COURTS 

affrays  in  courts  of  justice  .  .  ~  .  389 

CUSTOMS 

evading  or  resisting  the  duties  of  .  160,  et  sequ. 

And  see  Revenue  Lazos. 
CUTTING 

with  intent  to  murder,  &c.  .  .  856,  et  sequ. 

And  see  Maiming. 
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D. 

DEAD  BODIES 

taking  them  up,  though  for  dissection,  indictable  .  606 

refusal,  or  neglect  to  bury  .  .  .  607 

interment  of  when  cast  on  shore  .  .  607 

preventing  a  dead  body  from  being  interred  .•  608 

too  speedy  interment  of  609 

DEBATING  SOCIETIES 

when  illegal  .  .  .  380,  et  sequ. 

And  see  Assembly. 
DEER, 

of  stealing  and  destroying  deer  .  .     1 184,  et  sequ. 

deer  stealing  by  persons  armed  and  di-guised  .  1184 

hunting,  snaring,  shooting  at,  &c.  orcarrying  away 

any  deer  in  inclosed  ground  .  .  1186 

committing  such  offences  in  uninclosed  grounds      .  1187 

having  deer  in  possession,  or  engines  to  take  deer  1187 

apprehension,  conviction,  &c.  of  offenders  .  1189 

deer  stealer,  beating,  or  wounding,  keepers,  &c.  1190 

DETAINER, 

forcible  ....  408,  et  sequ. 

And  see  Forcible  Entry. 
DISORDERLY  HOUSES, 

inns,     bawdy-houses,      gaming-houses,     &c.     common 

nuisances  .  .  .  431,  et  sequ. 

proceedings  against  persons  keeping  disorderly  houses  436 

evidence  ....  437 

DISSENTERS, 

disturbing  dissenting  congregations  .  .  404 

DOGS, 

of  stealing  dogs,  or  having  skin  of  stolen  dog  ,  1128 

DRUNKENNESS, 

no  excuse  for  crime  .  .  .  11,  12 

DUEL, 

aggravated  affray  .  .  .  389 

deliberate  duel — murder  .  »  .  644 
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438 


;  \\ T.n  DROPPERS, 

indictable  at  the  sessions,  and  punishable  by  fine,  &c. 
ELECTIONS, 

bribery  in  elections  of  members  of  parliament        239,  241,  et  sequ. 
neglecting,  &c.  to  deliver  election  writs         .  .  247 

EMBEZZLEMENT, 

servants  or  clerks  receiving  money  or  effects,   and   em- 
bezzling, &c.  .  .  .  1229 
offence  is  in  fact  made  larceny                 .                  .  1230 
indictment                  .                             .                .  1233 
should    contain    all   the    requisites   of  indict- 
ment for  larceny          .                   .                   .  1234 
counts  for  larceny  may  be  joined                       .              1233 
statement  of  monies  or  bank  notes                   .              1236 
averments            ....              1237 
trial — county              .                  .                  .              .              1238 
as  to  the  prosecutor  being  put  to  his  election  where 

distinct  embezzlements  .  .  .  1241 

punishment  ....  1245 

similar  embezzlements  in  Ireland  .  .  1245 

bankers,  merchants,  broker.-,  attornies,  or  other  agents, 

embezzling  ....  1245 

embezzlements  at  Greenwich  hospital  .  .  1250 

by  poor  persons  at  work  houses  .  .  .  1250 

by  surveyor  of  the  highways  of  materials  for   re- 
pairing them  .  ...  1251 
officers  and  servants  of  the  Bank  of  England  secreting, 

embezzling,  &c.  .  .  .  1252 

public  officers,  collectors,  &c.  embezzling         .  .  1257 

embezzlement  and  larceny  by  persons  in  the  Post-Office; 

stealing  letters,  &c.  1259,  et  sequ.;  and  see  Post-Office. 
of  naval  and  military  stores,  1278:  and  see  Public  Stores. 
embezzlement  of  cloth  and  other  manufactures,  1285,  et  sequ.  ; 

and  see  Manufactures. 
embezzlement  from  lodgings,  1295,  et  sequ.;  and  see  Lodgings. 
EMBRACERY, 

corrupting  or  influencing  jurors  .  .  277 

punishment  .  .  .  .278 

ENGINES, 

riotously  destroying,  &c.  ....  359 

ESCAPES, 
and  see  Prison  Breaking  and  Rescue. 

by  the  party  himself  .  .  .  509 

arrest  of  persons  escaping  from  Great  Britain 

to  Ireland,  &c.       .  .  530 

suffered  by  officers, 

after  an  actual  and  justifiable  arrest  for  a  criminal 

ma*ter  ....  531 

voluntary  ....  532 

negligent  ...  534 
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ESCAPES, 

by  admitting  to  bail 
of  retaking  after  a  voluntary  or  negligent  escape 
proceeding    for  such  escapes 
indictment,  trial,  &c. 
punishment 

for  voluntary  escapes 
negligent  escapes 
suffered  by  private  persons 
punishment 
actively  aiding  escapes 

statutes  concerning  rescuing  and  aiding  escapes 
Black  Act 

rescuing   murderers    and    the     bodies    of 
murderers  .  •  • 

escapes  of  offenders  sentenced  by  court 

martial 
aiding  escape  of  prisoners  of  war 
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536 
537 

539,  540 

540,  541 
54  i 
512 

513,  el  sequ. 

545 
545,  et  sequ. 
55(3,  et  sequ. 

557 

558 

558 

559 


rescuing,    &c.    of    Buona- 


aiding  escape, 

parte 
aiding    the    escape    of   persons    committed 

or  convicted,  See. 
conveying    any    disguise    or    instruments 

into  prison  to  aid  escapes 
assisting  any  person  charged  with  treason 
or  felony  in  attempts  to  escape 

cases  upon  the   16  Geo.  111.  c.  31 
indictment  upon  that  statute 
assisting    felon    sentenced    to    transporta- 
tion in  escape,  make  the  party  an  ac- 
cessory 
aiding   escape    of  persons   sentenced  to 
transportation 

And  see  Transportation. 
EVIDENCE, 

of  counterfeiting  coin 

clipping  coin 
concerning  coining  instruments 
of  uttering  counterfeit  coin  of  the  realm 
guilty  knowledge 
transcript  of  former  conviction 
of  uttering,  &c.  foreign  counterfeit  coin 

transcript  of  former  conviction 
of  buy'ng  and  selling  the  currrent  coin 
in  bigamy  • 

how  far  the  acknowledgment  of  defendant  evi 

deuce 
the  true  wife  cannot  be  a  witness 
on  prosecution  for  libel 

deposition  not  evidence 

gazette  and  king's  proclamation,  when  evidence 

preamble  of  act  of  parliament  admitted  as  evidence 

6c2 
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I  v  IDI'.VCE, 

of  disorderly  houses 

on  indictment,  v\rc.  for  nuisances  to  highways 

record  of  acquittal  not  evidence  for  the  parish 
surveyor  of  highways  and  inhabitants  of  paiish 

when  competent  witnesses 
prosecutor  a  witness  for  pr-^ecution 
on  indictment  fur  not  repairing  nudges 
of  former  conviction,  &c.  on  indictment  for  returning 

from  transportation  567,  568,  569,  577, 

evidence  of  a  sian  manual 

on  indictment  for  usury  .  .  . 

in  cases  of  murder  .  .  . 

proof  of  the  body  having  been  found 

of  the  averments  in  the  indictment,  &c. 
on  indictment  for  procuring  the  miscarriage  of  women 
in  rape 

sodomy 
on  indictment  for  assault  with  intent  to  rob 
burglary, 

on  failure  of  proof,  larceny  on  former  day  not  ad- 
miviible 
breaking  house  in  the  day-time,  and  stealing  to  the  va- 

lue  of  live  shillings 
larceny 

prisoner  must    account   for    possession    of   stolen 

goods 
identity  of  property 
value  of  property 
goods  not  produced 
stealing  a  heifer  not  proof  on  indictment  for  steal 

ing  a  cow 

copy  of  convictions  under  deer  stealing  acts  to  be 
evidence 
embezzlements,  &c.  from  the  post-office 

draft  or  cheque  on  unstamped  paper  evidence  for 
collateral  purposes 
receiving  stolen  goods, 

evidence  of  guilty  knowledge 
of  the  principal  having  been  convicted 
principal  felon  a  witness  against  the  receiver 
receiving  or  having  possession  of  public  stores, 
onus  probandi  on  the  party  having  possession 
but  the  possession  may  be  explained 
proof  of  the  negative  averment  of  prisoner  not  be- 
ing a  contractor 
as  to  the  informer  being  a  witness 
:iuiuing  money,  goods,  &c.  by  false  pretences, 
the  pretences  must  be  proved  as  laid 
forgery, 

incompetency  of  the  party  by  whom  the  instrument 

purports  to  be  made  to  prove  it  forged 
\nd  see  Witness. 
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EVIDENCE,  Page 

admission  of  his  own  hand-writing  by  the  party  ac- 
cused .  .  •  .1509 
questions  as  to  the  proof  of  the   identity  or  non- 
existence of  the  party  whose  name  is  forged  1510 
proprietor  of  stock  examined  to  prove  his 

identity  .  •  •  1511 

the  fact  of  u<ter'<ng  in  a  particular  county  not  evi- 
dence of  foigery  in  that  county  .  •  1493 
finding  a  forced   note  upon  a  person  not  evidence 

of  forgery  in  the  same  county  .  .  1499 

proof  of  the  guilty  knowledge  of  an  utterer 

other  utteriugs,  &c.  .  •  1513 

false  personating  seamen, 

muster-bo.: ks  in  the  navy-office  .  •  1602 

arson  and  burning, 

indictment  upon   one  statute,  and  offence  proved 

within  another  .  .  •  1674 

evidence  of  policy  of  insurance  .  1679 

perjury  and  subornation  of  perjury,  1791,  et  sequ.  And 

see  Perjury,  &c. 
conspiracy, 

how  far  the  acts  or  words  of  one  conspirator  evi- 
dence against  others  .  .  •  1823 
wife  of  one  defendant  no  witness  for  the  others  18-23 
proof  of  the  conspiracy  .  .  .  1823 
general  evidence  of  the  nature  of  the  conspiracy  .  1824 
cumulative  instances  of  fraud  given  in  evidence  1825 
the  court  will  take  judicial  notice  of  a  war  .  1825 
averment  as  to  one  of  the  conspirators  not  proved  1826 
cross-examination  of  a  witness  called  by  only  on 

of  the  defendants  .  1826 

threatening  letters, 

prior  and  subsequent  letters  admissible  .  1 852 

EXCISE, 

resisting  and  evading  the  duties  of  .  160,  ct  sequ. 

And  see  Revenue  Laws. 
EXTORTION 

by  public  officers  «...  221 

indictment,  trial  and  punishment  .  .  221,  225 

F. 

FALSE  PERSONATING, 

offence  at  common  law  •  •  •  1653 

by  statutes         .  .  .  •  •  1654 

acknowledging  fines,  bails,  &c.  in  the  name  of  another 

not  privy,  ....    1520,1655 

proprietors  of  stock       .....  1522 

obtaining  and  indorsing  a  dividend  warrant  in  the  name 

of  a  stockholder        ....  1534 

in   order  to  obtain   prize-money,  pay,  pension,  &c.  of 

sailors  and  marines,  and  their  widows,  &c.  15933  ctsequ. 
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FALSE  PERSONATING, 

ating   must  be  of  some  person  entitle 

to  wages,  &c. 

the  exi  f  such  a  person  must  be  proved 

variance  in    the  name  in  an  indictment  for  sue 
mce 
personating  anj  \\  I •  I n  w  entitled  to  a  pension 

one  entitled  to  allowances  or   officer 
of  marin<  s 
Greenwich  pensioner 
presentations, &c.  to  the  treasurer  of  the  navy 
personating  nominee  of  life  annuities 
,   \  VCES,    1 360,  elsequ. ;  and  see  Cheats. 

FALSE  TOKENS,   l  I60,etsequ.;  and  see  Cheats. 
FELONY, 

finition  of  .  . 

by  statute         ...... 

attempts  to  commit         .... 

soliciting  another  to  commit  felony 
ipounding  felonies 
FEME  COVERT, 

how  far  excused  from  crime  by  the  coercion  of  her  husband 
not  an  ry  after  the  fact  by  receiving  her  husband 

not  a  witness  against  her  husband  in  bigamy 
maj  be  indicted  for  keeping  a  bawdy-house 

gaming  house 
killing  her  husband— petit  treason 
wife  uttering  forged    bank-notes  by   the   incitement  of 

the  husband,  but  in  his  abs(  hce 
objection  over-ruled  as  to  the  coercion  of  the  husband 
FEN( 

of  injuring  and  destroying  fences 
FERRETS, 

not  the  subject  of  larceny 
FIRE-WORKS, 

when  considered  common  nuisances 

FISH, 

stealing  fish 

offence  at  common  law 

by  statutes  .... 
Stealing  fish  by  persons  armed  and  disguised 
destroying  or  stealing  in  any  river  or  water 

in  inclosed  park,  garden,  &c. 
destroying  or  stealing,  &c.  in  other  inclosed 

gri  und 
stealing  oj  sters 

in   indictment    for   stealing  oysters  no 
parish  need  be  named 
FISH    I  I    S7DS, 

breakin        wn  the  heads  or  mounds  of  fish  ponds 
I- i    an   i      nee  within    the  statute,   where   the  head  is 
let  the  water  out,  and  -teal  the  fi^h 
:  ;-  et  sequ.     V.  I         Highway. 
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FORCIBLE  ENTRY  AND  DETAINER, 

offence  at  common  law 
by  statutes 

may  be  committed  by  a  single  person 
restitution      . 

persons  who  may  commit  the  offence 
possessions  in  respect  of  which  the  offence  may  be  com 

mitted        . 
acts  amounting  to  a  forcible  entry 

terror     ...» 
circumstances  not  amounting  to  a  forcible  entry 
acts  amounr'ng  to  a  forcible  detainer 
circumstances  not  amounting  to  a  forcible  detainer 
may  amount  to  a  riot 

remedies        .... 
indictment 
restitution 
FOREIGN  STATES, 

serving  without  consent  of  the  king,  &c. 
going  out  of  the  realm  to  serve,  &c. 
enlisting,    or   procuring  others  to   enlist    into 

service        . 
entering  the  French  king's  service  without  leave 
persons  discovering  to  be  indemnified 

trial  of  offences 
disobedience  to  the  king's  commands  to  return,  stay  at 
home,  &c. 
FORESTALLING, 

nature  of  the  offence  . 

punishable  at  common  law 
enhancing  the  price  of  hops 
indictment  and  punishment 
FORGERY 

definitions  of  the  offence  •  • 

publication,  or  uttering,  not  necessary  to  complete 
the  offence 
making  or  alteration  necessary  to   constitute  forgery 
expunging  indorsement  on  bank-note 
forgery  and  subsequent  alteration  of  the  deed 
fraudulent  omission  in  a  written  instrument 
making  false  deed  in  a  man's  own  name 
indorsing  a  bill  of  exchange  by  person  of  same  name 

as  payee  . 

uttering  a  note  made  in  the  same  name  as  that  of 

the  prisoner  ... 

assuming  to  be  the  real  indorser  of  a  bill — but  no 

false  making 
party  using  a  different  name  from  his  own 
assuming  the  name  of  a  person  really  existing 
assuming  the  name  of  a  non-existing  fictitious  per- 
son • 
using  fictitious  name  on  bill  of  exchange,  &c. 
forged  order  on  a  banker  in  a  fictitious  name 
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255,  257 
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FORGERY,  P«ge 

name  assumed  for  the  purpose  of  fraud                    1432,  et  sequ. 

validity  of  the  thing  forged,  if  genuine                     .  1440 

false  making  of  the  will  of  a  living  person              .  1442 

instruments  on  unstamped  paper              .                   .  1443 
the  false  instrument  should  have  the  semblance  of 

that  for  which  it  is  counterfeited                            .  1 446 

bank  note  where  the  word  "  pounds"  was  omitted  1447 

resemblance  of  a  counterfeit  to  a  genuine  stamp  1449 

mere  literal  mistake  unimportant              .  1450 

will  signed  in  a  wrong  Christian  name                      .  1450 
bill  of   exchange  though  no   indorsement  of   the 

names  of  the  drawers              .                  .              .  1451 
instrument  not  available,  by  reason  of   collateral 

objection                  .                  .                  .  1451 
false  instrument  having  no  semblance  of  the  true 

one,  or  being  illegal  in  its  very  frame  1452 

instrument  defective  as  a  bank-note       .                  .  1452 
bill   of  exchange  not  conforming  to  the  provisions 

of  the  17  Geo.  III.  c.  30.          .                  .           .  1453 

will  of  land  attested  by  only  two  witnesses            .  1454 
written  instruments  in  respect  of  which  forgery  may  be 

committed           ....  1455 
counterfeiting  any  writing  with  fraudulent  intent, 

and  to  another's  prejudice                     .                  .  1467 
order   to   charge  goods  to  account  and  appropriate 

part  of  the  proceeds                  .                  .            .  1468 
counterfeiting  a  discharge  to  the  sheriff,  from   a 

creditor                  ....  1470 

fraud  and  deceit  to  the  prejudice  of  another's  right  1471 
endeavouring  to  give  appearance  of  truth  to  a  mere 

deceit  and  falsity                  .                  .                  .  1472 

principals  and  accessories         .                               .  1473 
prisoners   not  present   at  the  uttering  of  a   forged 

note,  accessories  before  the  fact             .             .  1474 

constructive  presence               .                  .                  .  1475 
wife  uttering   by  the    incitement  of  her  husband, 

but  in  his  absence               .                  .               .  1476 
objection  overruled  as  to  the  coercion  of  the  hus- 
band                 ....  1478 
of  causing,  assenting,  and  consenting                      .  1480 
indictment 

word  "  falsely"          .                   .                   .  1480 
forged   instrument  must  be  set  forth  in  words  and 

figures                 ...  1481 

a  literal  variance  will  not  vitiate               .                .  1482 

of  laying  it  to  be  a  writing  purporting  to  be,  &c.  1483 
the  word  purport  imports  what  appears  on  the  face 

of  the  instrument                 .                   .                   .  1485 
of  the  statement  of  the  intent  to  defiaud                  .  1491 
not  necessary  to  state  the  manner  ef  the  fraud       .  1493 
not  to  aver  that  a  bill  wa-,  tendered  to  the  party  in- 
tended to  be  defrauded               .             .             .  1493 


INDEX.  1877 

FORGERY,  Pag* 

as  (o  the  property  in  the  monies,  &c.  sought  to  be 

obtained  .  1494 

where  the  persons  defrauded  are  a  corporation        •  1495 

indictment  on  a  statute  must  pursue  the  words  of  it  1495 

as  to  a  superfluous  description  .  •  1495 

word  "  alter"  used  in  an  indictment,  though  not  in 

the  statute  ....  1496 

where  part  of  the  true  instrument  altered  forgery 

may  be  laid  of  the  whole  .  .  •  1496 

plea  of  autrefois  acquit  .  •  1  ^7 

trial — quarter  sessions  have  no  jurisdiction  .  .  1497 

county  where  the  offence  is  committed  .  .  1498 

evidence — material  facts  •  •  •  1501 

incompetency  of  the   party  by   whom    the  instru- 
ment purports  to  be  made  to  prove  it  forged        .  1501 
incompetency  of  such   party   to  prove  any    other 

fact  .  .  •  .1502 

but  the  party  is  competent  if  he  has  no  interest       .  1504 

removal  of  the  obligation  by  a  release        .  .  1505 

when  competent,  how  far  the  only  witness  to  prove 

the  forgery  ....  1506 

hand-writing    of    cashier   of    the   Bank   dis- 
proved by  others  .  .  1507 
evidence  of  persons   acquainted  with  the  hand 

not  secondary  .  •  •  1507 

persons  of  skill  may  depose  to  the  hand  being  ge- 
nuine or  imitation  .  •  •  1508 
admission   of  his  own   hand-writing  by   the  party 

accused  .....  1509 

questions  as  to  the  proof  of  identity  or  non-exist- 
ence of  the  party  whose  name  is  forged  .  1510 
proprietor    of    stock   examined    to  prove    his 

identity  .  •  •  1511 

the  bare  fact  of  uttering  in  a  particular  county  not 

evidence  of  forgery  in  that  county         .  .  1498 

finding  a  forged  note  upon  a  person  not  evidence 

that  it  was  forged  in  the  same  county        .  .  1499 

proof  of  the  guilty  knowledge  of  an  utterer — other 

utterings,  &c.  .  .  •  1513 

punishment  .  •  •  •  1516 

incompetency  to  be  a  witness  after  judgment  .  1516 

attornies  practising  after  conviction  .  .  1516 

forging,  avoiding,  &c.  records  aud  judicial  process       1517,  et  sequ. 

And  see  Records. 
acknowledging  fines,  bails,  &c.  in  the  name  of  another, 

not  privy  .  1520 

forgeries  relating  to  the  public  funds,  and  stock  of  pub- 
lic companies 

forging,  &c.  letters  of  attorney  to  transfer   stock, 

or  receive  dividends  .  •  •  1522 

making  transfers  of  stock  at  the  Bank  in  other  than 

the  owner's  name  .  .  •  1625 
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ny  transfers   of   stock,  &c.  at  the 

1525 
making  false  entries,  or   falsifying  the  accounts  at 

ink  .  •  •  1526 

making   'uf,  &c.  false  lividend- warrants  .  1526 

for^mr;  names  of  witnesses  M  letters  of  attorney, 
&c.  for  transfer  of  stock  of  the  Bank.  South 
Sea,  or  Bast  India  Companies  .  .  1527 

forging  certificates,  or  debentures  .  .  1529 

rece:  its  for  contributions  for  debentures         .  1530 

exchequer  bills  .  .  .  1530 

objection  that  stock   had   not  beeu  accepted  nor 

transfer  witnessed  .  .  .  1531 

And  see  False  Personating. 
forging  the  securities  ot  the  Bank  of  England 

forging  the  common  seal,  &c.  of  the  Bank  .  1536 

forging,  (.Vc.  any  bank-note,  &c.  or   offering,   or 

disposing  of  them,  knowing,  &c.  .  1536 

receiving   bank-notes,    or  having  them   in   posses- 
sion,  knowing,  Sec.         .  .  .  1537 
making,  using  or  having  any  frame,  Sec.  for  paper, 

or  an)  papei  of  a  certain  description  .  1538,  1540 

engraving  in  mezzotinto  an)  note,  Sec.       .  .  1539 

making,  tvrc.  upon   plates  certain  notes,  or   using, 

or  having  plates,  &c.  .  .  .  1542 

uttering  blank  bank  notes.  &c.  .  .  1542 

engraving  upon  any  plate,  wood,   &c.  any  words, 

&c.  .  .  .  1543 

uttering  or  having  certain  paper,  &c.  .  .  1543 

what  a  disposing  and  pulling  away  within  the  sta- 
tutes .....  1545 
an  indictment  for  uttering  forged  notes,  need   not 

aver  to  •>vhom  they  were  uttered  .  .  1547 

offence  complete,  though  the  notes  were  uttered  by 
the  prisoners  to  agents  employed  by  the  Bank 
to  procure  them  .  .  .  1548 

evidence  of  guilty  knowledge  .  .  1549 

torging  the  securities  of  public  companies 

?eal  bond,  &c.  of  the  South  sea  company  .  1550 

receipts  or  warrants  of  the  South  sea  company       .  1550 

bond  of  East  India  company, or  South  sea  company  1551 

insurance  companies  .  .  .  1551 

;ing  stan  ,    .  I   53,  el  sequ.     And  see  stamps. 
-  •■!_>  of  official  papers,  securities,  and  documents, 
the  mark,  &c.  of  the  receiver  of  prefines  .  1580 

ntracts,  certificates,  &c.  for  the  sale,  &c.  of  land 
las  .  .  .  .  1581 

excise  perm  .  ...  1582 

debentures  or  certificates  for  return  of  money  from 

customs  or  excise  .  .  1583 

H"  <>r  hand  of  receiver-general,  comptroller,  &c. 

of  excise  .  .  1583 
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false  permits  in  Ireland 

name  of  the  receiver-general  of  stamp  duties 
name  of  the  receiver-general  of  customs,   super- 
visors, &c.  .  ... 
exchequer  bills 

certificates  and  receipts  relating  to  exchequer  bills 
franks  of  letters  .  •  • 

post-office  marks 

hand  of  receiver-general  of  the  post-office 
hand  of  the  treasurer,  &c.  of  the  navy 
name  or  hand  of   the  registrar  of  the  court  of  ad- 
miralty .... 
hand  of  the  treasurer  of  the  ordnance 
hand  of  the  agent-general  of  volunteers  and  local 

militia  ... 

for  obtaining  prize-money,  pay,  &c.  of  sailors,  or 

marines  .  .  • 

for  obtaining  half-pay,  allowances,   pensions,  &c. 
falsely  personating  the  name,  &c.  of  an  out-pen- 
sioner at  Greenwich 
signing  false  petitions,  &c.  to  the  treasurer  of  the 
navy  .... 

forging  the  names  of  ministers,  &c. 
forging,  &c.  certificates,  bills  of  exchange,  &c.  for 

half-pay,  pensions,  &c. 
forging  a  power  of  attorney  to  receive  prize  money 
evidence — muster-books  in  the  navy-office  . 

forging,  &c.  testimonials   of  soldiers  and  mariners 
forging,  &c.  any  Mediterranean  passes 
certificates,  &c.  relating  to  the  slave  trade 
quarantine  certificates 
licences  for  navigating  ships 
documents   relating  to  the  money,   &c.  of  suitors 

in  Chancery  .  .  . 

office  copy  of  a  report  of  the  accountant-general, 

Sec.  ... 

entries  in  parish  registers,  as  to  any  marriage 
marriage  licences 
destroying  registers  of  marriages 
false  entries  in  register   of  baptisms,  burials,    or 
marriages  .... 

forging,  &c.  or  destroying  the  register 
register  certificate,  &c.  relating  to  life  annuities     . 
memorial  certificate,  &c.  of  deeds,  wills,  &c.  re- 
gistered in  Yorkshire  or  Middlesex 
declaration  for   return  of  premium  or  policies  of 

insurance  . 

lottery  tickets,  certificates,   &c. 
name   or   hand   of    the  surveyor   general   of  the 

woods  and  forests 
hawker's  licences  .  . 

certificates,  &c.  under  the  vagrant  act 
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erj  of  private  papers,  securities,  and  documents  1615 

deeds,  charters,  &c.  to  molest  the  freehold  or  in- 
heritance •  •  •  •  1615 
to  the   prejudice  of      imors  1616 
deed,  will,  bond,  note,  acquittance,  receipt,  &c. 

<u  uttering  •  •  •  1619 

foreign   bills  of  exchange,  notes,  &c.  or  uttering  1620 

eptance  of  bill  of  exchange,  receipt  for  note, 
&C.  or  warrant  or  order  for  payment  of  money 
or   delivery  of  goods  .  •  -  1619 

uttering  Scotch  notes  in  England  1622 

note  for  payment  of  one  guinea,  or  Bank  of 

England  note  .  •  •  1623 

bill    drawn    upon    the    commissioners    of  the 

navy  .  .  .1624 

question  as  to  a  false  assertion  in  an  indorse- 
ment concerning  procuration  .  1626 
promissory  note  valid  though  uot  negotiable  1628 
receipts  .  .  •  16~9 
"  received  the  contents  above  by  me  S.  W."  1629 
receipt  for  bank  notes  not  a  receipt  for  mo- 
ney or  goods  •  •  •  1630 
entrj  by  cashier  of  the  Bank  an  accountable 

receipt  .  •  •  1630 

signing  names  to  an  assignment  in  a   navy  bill 

does   not  purport  a  receipt  .  •  1631 

averment  of  purport  .  1632 

averment    of    meaning    of    the    word 

"  settled"  .  .  1635 

scrip  receipt  not  filled  up  with  the  subscriber's 

■lame  .  .  .  1636 

producing  forged  acquittances  and  receipts  by 

agent  of  executors  •  •  1636 

right  of  the  prisoner  to  put  the  prosecutor  to 

his  election  .  .  •  1638 

i  rants  or  orders  for  the  payment  of  money  or 
delivery  of  goods  .  .  1639 

bills  of  exchange,  &c.  may  be  laid  as  warrants, 

&c.  for  payment  of  money  .  1639 

instrument   considered    as  a   bill   of  exchange 

or  older   for   money  .  .  1640 

the  warrant  or  order  must  purport  to  be  made 

by  a  person  having  authority  •  1641 

note  to  a  shopkeeper  in  the   name  of  overs-eer 

of  the  poor  .  .  .  1641 

note  to  a  tradesman  for  goods  .  1641 

order   for  reward    for   the  apprehension   of  a 

vagrant  .  .  •  1642 

indictment  must  not  shew  that  the  person  had 

no   authority  .  .  .  1644 

direction    of  the   order   to  the   holder,  &c.  of 

the  goods  .  .  •  1645 
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order  purporting  to  be  one  which  the  parly 

has  a  right  to  make  .  .  1646 

order    on    a    banker    though    in    a    fictitious 

name  ....  1646 

specilication  of  the  goods  in   the  order  1647 

"  please   to  deliver  my  work  to  the   bearer"  1647 

order  though  not  available  by  reason  of  col- 
lateral objection  .  .  1647 
statutes  for  the  prevention  of  forgery 

fabrication    of   printed    forms,    &c.   used    by 

bankers  .  .  .  1648 

engraving  plates,  or  printing  foreign  bills  164S 

making   or   using   any   frame,    &c.  for   paper 

with  name  of  firm,  &c.  .  .  1648 

vending  such   paper,  ^:c.    or  making  name   of 

firm,  &c.  .  .  .  1648 

engraving,  &c.  any  bill,  &c.  using  any  plate, 

&c.  having,  uttering,  &c.  .  .  1649 

engraving,  &c.  subscriptions  subjoined  to  bill, 

Sec.  having  in  possession,  &c.  1650 

engraving  plates  for  foreign  bills,  &c.  or  print- 
ing them  .  .  .  1651 
FRAUDS,                     .                     .                    .                 1360,  etsequ. 
And  see  Cheats. 


G. 


GAME, 

destruction  of  game  in  the  night  time                 •             610,  et  sequ. 

by  persons  armed  610 

keepers,  &c.  may  apprehend  offenders           .                 .  611 

stealing  reclaimed  hares,  pheasants,  &c.         .                  .  1125 

GAMING, 

gaming-house  a  common  nuisance                    *                  .  433 

cockpit  indictable           ....  434 
playing  at  cards,  &c.  as  a  recreation,  and  for  moderate 

sums           .....  593 

but  excessive  gaming  is  an  offence                   .                 .  593 

statutes  relating  to  gaming              .                 .                 .  594 

assaults  on  account  of  money  won  at  play                      •  895 

GAOLERS, 

forcing  persons  to  give  evidence  .  .  216 
putting  their  prisoners  in  irons  .  .  .  534 
suffering  prisoners  to  escape,  &c  .  529,  et  sequ. 
duress  of  imprisonment  may  amount  to  murder  .  667 
when  guilty  of  manslaughter  .  .  .  764 
gaolers  and  their  assistants  killing  prisoners — when  jus- 
tifiable      .....  788 

GARDENS, 

destroying  trees,  roots,  shrubs.  Sec.                .                 .  1694 

robbing  gardens             .                 .                 .                 .  1110 

1 
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buying  and  selling                               .                .               122,  et  sequ. 

.    124,  125 
,  i  NPOWDER, 

erecting  gunpowder  mills,  &c.  near  a  town         .                .  430 

keeping,  &c.  loo  large  a  quantity       .                .                 .  431 

putting  combustibles  on  board  a  ship  without  notice            .  431 

H. 

HIGHWAY.— And  seeita 

what  a  puhlic  highway         ....  44S 

dedication  to  the  puhlic                .                 .                 .  450 

changed  by  writ  of  ad  quod  damnum                   .                •  452 

changed  by  the  act  of  God                   .                 .                 .  453 

powers  of  justices  of  the  peace  to  widen  and  change  high- 

ways                 ....                 453  et  sequ. 

diverting  highways        ....  455 

stopping  up  unnecessary  footways               .                .  455 

appeal  to  the  sessions                     .                  .                  .  457 

new  highways,  &c.  to  be  public  highways                     .  458 
new  highways  diverted,  acquiesced  in  for  12  months,   are 

public  ways                ....  459 
dividing  highways  where  the  boundaries  of  parishes  are  in 

the  middle                 ....  459 

changing  highways  by  particular  acts  of  parliament            .  460 

and  in  some  instances  by  private  individuals                  .  460 

nuisance.-,  to  highways  by  obstruction                     .                  .  461 
tree-,  &c.    hanging  over,  ditches  not  scoured,  carriages, 

&c.  left  therein         .                 .                 .                 .461,  462 

erv  unauthorised  obstruction  an  indictable  ofience    .  463 

not  excused  by  plea  of  the  party's  business                   .  464 

nuisances  to  highways  by  not  repairing  them       .                  .  465 

obligation  of  the  parish  to  repair                  .                 .  465 

repair  of  highways  divided  and  allotted  by  justices       .  467 

parish  not  bound  to  widen  a  highway           .                 .  468 
obligation  of  subdivisions  of  a  parish  or  of  individuals  to 

repair        .....  469 

obligation  to  repair  by  reason  of  inclosure                    .  470 

repairs  of  a  road  made  under  a  writ  of  ad  quod  damnum  471 

repairs  by  agreement  with  trustees  of  turnpike  roads  472 

repairs  where  roads  have  been  turned            .  472 

-•unites  relating  to  the  repairing  of  roads     .                  .  473 

turnpike  acts  and  inclosure  acts             .                  .  474 

indictment,   presentment,    or  information    for    nuisances    in 

highways          .....  475 

form  of  indictment  or  presentment               .                 .  477 

defence  under  the  general  issue  or  special  plea    .                .  478 

traverse  of  obligation  to  repair     .                .                .  480 

pari-h  must  plead  specially  in  some  cases     .                .  480 

evidence  on  indictments,  &c. 

record  of  an  acquittal  not  evidence  for  the  parish        .  481 
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competency  of  surveyor  and  inhabitants  of  parishes     .  482 

prosecutor  a  witness      ....  482 

certiorari  to  remove  presentments  or  indictments                   .  483 

new  trial  qu.  when  allowed                   .                  .                  .  483 

judgment               .....  484 

levying  and  application  of  fines            .                  .                  .  485 

where  turnpike  road  indicted,  fine,  &c.  may  be  apportioned    486 

costs  awarded  by  the  court                    .                  .                  .  487 

where  there  has  been  a  removal  by  certiorari                 .  488 

payment  of  expences  under  agreement  at  a  vestry               .  4S9 

HOMICIDE, 

excusable  homicide               ....  772 

justifiable  homicide                ....  773 
excusable  homicide  by  misadventure 

persons  doing  an  unlawful  act  and  happening  to  kill     .  773 

persons  following  their  common  occupations                  .  773 

persons  using  dangerous  articles  or  instruments             .  774 
degree  of  caution  to  be  observed  in  using  dangerous 

instruments        .                 .                 •                 •  776 

correction  mforo  domestico          .                 •                 .  777 

death  happening  from  lawful  sports               .                  .  778 

sports  where  deadly  weapons  are  used          .                  ,  778 

excusable  homicide  in  self-defence 

defence  of  person — chance  medley                .                  .  779 
homicide  chance-medley,   borders  nearly  upon  man- 
slaughter           ....  780 
party  killing  must  not  act  with  premeditation,  and  must 

forbear      .  780 

defence  of  property  against  trespassers          .                  .  782 

homicide  upon  unfortunate  necessity             .                  .  783 
justifiable  homicide 

acts  of  unavoidable  necessity,  or  permitted  by  law       .  784 

execution  of  malefactors               •                                  -  785 

officers  killing  those  who  assault  and  resist  them            .  785 

officers  killing  those  who  fly  from  arrest       .                  .  786 

officers  dispersing  a  mob. in  case  of  a  riot,  &c.              .  7S7 

goalers  and  their  assistants  killing  prisoners                   .  788 

malefactores  in  parcis                      •                  •                  •  (j^ 

in  the  prevention  of  forcible  and  atrocious  crimes         •  789 
killing  persons  attempting  to  rob  or  murder,  or  com- 
mit burglary     .                  •                  •                  .790 

grounds  of  suspicion  of  felonious  designs               .  791 

apparency  ot  intent               .                  •                  •  iV~ 
unless  manifest  felonious  intent  an  assault  will  not  justify    793 

the  necessity  must  not  be  caused  by  the  party  killing  793 

interference  by  third  persons  to  prevent  felonies  794 

in  cases  of  mutual  combats  and  affrays         .  794 

time  within  which  the  homicide  will  be  justifiable  794 
HOP-BINDS, 

cutting  hop-binds  growing  on  poles     .                 •                 •  ItOo 
HOPS, 

enhancing  the  price  of  «  5  -J$  £t  secLUm 
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HORSES, 

I  orse-stealing.  1 176,  et  sequ. — And  see  Cattle. 

11,11  SE«  , 

pulling  down  houses,  &c.  by  persons  riotously  assembled     . 

mansion  or  dwelling-house,  what  so  considered.     913. — And 

-<  e  Burglary 
robbery  and  larceny  in  a  dwelling-house,  &c.  no  breaking  of 

t lu  house         ..... 
stealing  property  from  house  any  person  being  therein,  and  put 

in  fear  ..... 

stealing  forty  .-hillings   in   a  dwelling-house,  or  out-house  ad- 
joining ..... 

as  to  the  dwelling-house  and  property  deposited  therein  982, 
bank  n<ii  -  .... 

indictment  . 

HOUSE-BREAKING, 

in  the  ni^iit. — Sec  Burglary. 
in  the  day  time 

aiders  and  accessories 
robbing  any  persons  in  their  dwelling-houses,  the  owner,  &c. 

beiiur  within  .... 

robbing  in  any  booth  or  tent  in  any  fair  or  market. 

aiders  and  accessories 
robbing  any  house  in  the  day  time  any  person  being  therein 
breaking  into  house  in  the  day  time  and  stealing  to  5s.  value,  no 
person  being  therein.     39  Efiz.  c.  15. 

a  breaking  necessary  under  this  statute 

what  a  dwelling  house,  out-house,  &c. 

property  taken  to  the  value  of  five  shillings 

no  person  in  the  house  at  the  time 

aiders  and  abettors 

accessories  .  .  ; 

indictment 

evidence  and  verdict  .  .  .    977, 

intent  to  break  houses  and  steal,  &c. 
persons  apprehended  with  implements  of  house-breaking 
breaking,  entering  houses,  shops,  &c.  to  destroy  manufactures 
— See  tit.  Manufactures 
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proceedings  with  respect  to  lunatic  offenders       .  .  20 

dispo-al  of  persons  acquitted  on  account  of  insanity  .  21 

disposal  of  persons  found  insane  upon  arraignment,  trial,  &c.      21,  22 
persons  becoming  in-ane  after  conviction,  and  during  confinement    22 

IDLENESS, 

offence  against  the  public  oeconomy  .  .  589 

IGNORANCE, 

not  in  g(  nerai  an  excuse  for  crime         .  .  .28 

ILLEGAL  BROKERAGE, 

offences  by  statutes  .  .  .  602,  et  sequ. 
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ILLEGAL  BROKERAGE, 
indictment  and  evidence 
IMPRISONMENT, 

unlawful,  amounts  to  an  assault 
INCLOSURES, 

of  injuring  and  destroying 
INCORRIGIBLE  ROGUES, 

may  be  confined  in  the  house  of  correction 

and  if  they  escape  or  offend  again  are  guilty  of 
INDECENCY, 

open  lewdness  and  indecent  exposure  are  indictable 
INDICTABLE  OFFENCES      . 

felonies  .... 

by  statute 
misdemeanors 
INDICTMENT, 

against  accessories 
taking  unlawful  oaths 
libels 
riot 

for  sending  a  challenge — venue 
forcible  entry  and  detainer 
disorderly  houses 
nuisances  in  general 
to  highways 

general  issue  or  special  plea,  when  necessary 
traverse  of  obligation  to  repair 
special  plea  by  the  parish  when  necessary 
nuisances  to  public  bridges 

pleadings — special  plea,  &c. 
disobeying  orders  of  magistrates 

must  shew  that  an  order  was  made 
escapes  by  officers 
prison-breaking 
rescue 

for  aiding  and  assisting  an  escape 
gaming 
usury 
illegal  brokerage 

sum  laid  not  material 
murder 

description  of  party  killed 
manner  of  death  and  means  by  which  effected 
averment  of  malice  aforethought 
manslaughter 
rape 

carnal  knowledge  of  children 
sodomy 

forcible  abduction  of  females 
attempt  to  commit  murder 
maiming  under  the  Coventry  act 
shooting  (Black  act) 
assault 

drawing  weapon  in  a  church 
striking  in  courts  of  justice 
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lull  with  intent  to  rob                   .               .                .    883,  888 
to  spoil  garments                  .               •                .  891. 
burglary               ....                  945  ct  secj. 
allegation  that  the  fact  was  done  in  the  night               .  917 
allegation  as  to  the  house  and  name  of  the  owner       .  94s 
terms  of  act. — burglariously  and  bvohc  and  entered       .  949 
laying  the  intent,  and  joining  burglary  and  larceny,  &c.  950 
robl"  i'v,  or  larceny,  from  churches  and  chapels                    .  963 
breaking  house  in  the  day  time  and  stealing  to  the  value  of  5s.  977 
robbery  in  a  dwelling-house — putting  in  fear      .                .  981 
stealing  forty  shillings  in  a  dwelling-house            .                 .  985 
robin  ■  y                  .                  .                  .                •  .                  .  1027 
statement  of  t!ie  place  where  robbery  committed         .  1028 
using  the  maiden  name  of  the  prosecutrix  who  had  after- 
wards married          ....  1029 
larceny                  .                 .                 .     .                              .  1146 
description  of  the  goods                .                 .                  .  1147 
of  bank  notes          ....  114S 
cow  not  supported  by  evidence  of  stealing  heifer  1181 
stealing  oysters 

parish  need  not  be  named                      .                 .  1204 
embezzlement 

counts  for  larceny  may  be  joined                  .                 .  1233 

statement  of  monies  or  bank  notes               .                .  1236 
larceny  and  embezzlement  by  persons  in  the  Post-office 

variance                  ....  1268 

larceny  and  cmbezzJement  from  lodgings                     .  1298 

the  contract  for  the  lodgings  must  be  stated  correctly  1298 

contract  with  a  married  woman               .               .  1298 

statement  of  the  goods  being  let  at  the  time  they  were 

stolen                 ....  1299 

contract  expired                    .                  .                  .  1300 
receiving  stolen  goods, 

need  not  aver  that  the  principal  has  been  convicted  1313 

nor  that  the  principal  could  not  be  taken              .  1314 

need  not  state  the  attainder  of  the  principal         .  1314 

nor  the  time,  place,  &c.  of  stealing                       .  1315 
cheat  at  common  law, 

a«  to  the  setting  forth  the  false  tokens  or  pretences  1380 
obtaining  money,  goods,  &c.  by  false  pretences, 

basket  well  described  as  a  parcel                .             .  1397 
averment  where  a  servant  was  cheated  of  his  master's 

money                   ....  1399 

statement  of  the  false  tokens  and  false  pretences  1400 

certainty  with  which  a  false  pretence  should  be  stated  1401 

joining  several  defendants  in  the  same  indictment  1402 

forgery, 

word  "  falsely."                 .                     .                 .  1480 

forged  instrument  must  be  set  forth  in  words  and  figures  1481 

a  literal  variance  will  not  vitiate                  .            .  1482 

of  laying  it  to  be  a  writing  purporting  to  be,  &c.  1483 
the  word  purport  means  what  appears  on  the  face  of 

the  instrument                  .               .                      ,  1485 

of  the  statement  of  the  intent  to  defraud             .  1491 
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not  necessary  to  state  the  manner  of  the  fraud  1493 

as  to  the  property  in  the  monies,  &c.  sought  to  be  ob- 
tained .  .  .  1494 
where  the  persons  defrauded  are  a  corporation                  1495 
indictment  on  a  statute  miu-t  pursue  the  words  of  it         1495 
where  part  of  the  true  instrument  altered,  forgery  may 

be  laid  of  the  whole  .  .  .         1496 

indictment  for  uttering  forged  notes  need  not  aver  to 

whom  they  were  uttered  .  .  1549 

indictment  for  forging  a  stamp  may  describe  it  as  a 
stamp  provided  and  used  in  pursuance  of  a  certain 
act  of  parliament  .  .  1577 

false  personating  a  seaman, 

variance  in  the  name — M'Cann  for  M'Carn.         .  1596 

indictment  for  forging  a  receipt  must  contain  proper 

averments  of  the  purport,  &c.  .  .  1633 

arson  and  burning, 

indictment  upon  one  statute  and  offence  proved  within 

another  .  1674 

averment  of  the  ownership  of  the  house,  &c.         .         1677 
against  bankrupts, 

objections  to  an  indictment  for  not  surrendering  1747 

nicety  in  framing  indictments  for  offences  by  bank- 
rupts ....  1748 
perjury  and  subornation  1779,  et  seq.    And  see  Perjury,  kc. 

use  of  the  innuendo  .  .  .  1788 

conspiracy  1819,  et  seq.     And  see  Conspiracy. 
threatening  letters, 

must  set  forth  the  letter  .  .  ,  1851 

and  must  allege  the  intent  of  the  writer  correctly  1851 

averment  of  an  intent  to  extort  money  bad,  where  the 

intent  was  to  extort  a  bill  of  exchange  .  1S51 

INDICTABLE  OFFENCES, 
offences  of  a  public  nature 
attempts  to  commit  crimes 
disobedience  to  a  statute 
act  done  with  criminal  intention  sufficient 
offences  created  by  statute  when  indictable 

not  indictable 
cases  not  indictable  enumerated 

nonfeazance  and  particular  wrong  not  in  general  indictable 
trespasses  not  in  general  indictable 
INFANTS, 

committing  misdemeanors  . 
committing  capital  crimes  ...  3 

ten  years  old,  murder  •  •  .  .  5 

burglary  effected  by  means  of  an  infant  .  .  913 

how  far  statutes  extend  to  cases  of  infancy  .  .  8 

of  delaying  execution  where  an  infant  is  convicted  .  9 

not  punishable  as  rioters  if  under  the  age  of  discretion  .  361 

destroying  infants  in  the  mother's  womb  .  796  et  seq. 

unlawful  carnal  knowledge  of  female  children      T  810  et  seq. 

child  an  admissible  witness  .  .  811 
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a  .IT, Urea  under  two  years  of  age 

INI  » N, 

of  spreading  contagious  disorders 

murd<  r  by  infection 
INGROSSING, 

nature  of  the  offence 

punishable  at  common  law 
ng  the  price  of  hops 

indictnrx  nt  and  punishment 
INI  ORMATION, 

for  sending  a  challenge,  when  granted 

INNS, 

orderly  inns  or  alehouses  deemed  public  nuisances 

setting  up  new  inns 

inn-keepers  refusing  to  receive  travellers 
INNUENDO, 

use  of  in  an  indictment  for  perjury 
INTENTION, 

an  acl  resting  in  bare  intention  not  indictable 

but  an  act  done  and  a  criminal  intention  joined  thereto  are 
cient  .  ... 

intent  to  break  houses 
IRON, 

Bt(  aling  iron  affixed  to  bouses,  &c. 

receiving  stolen  iron  1350,  et  seq.     And  see  Receivers. 
JURY, 

tampering  with  jurors 

corrupting  and  influencing  jurors 
JUSTICE  OF  PEACE, 

not  indictable  to  act  as  a  justice,  not  being  qualified 

granting  or  refusing  ale  licences  improperly 

powers  to  disperse  unlawful  assemblies 

disobeying  orders  of  justices 

K. 

KIDNAPPING, 

carrying  away  and  secreting  persons 

in  the  four  northern  counties 
forcible   abduction  of  persons  and  sending  them   into  other 

countries  ... 

masters  of  merchant  vessels  forcing  men  on  shore  and  leaving 
them  behind  .  .  . 

KING, 

disobeying  his  commands  to  return  from  abroad,  stay  at  home,  &c.  130 
or  his  writ  of  ne  exeat  regno  .  130 
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grand  larceny 
petit  larceny 
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of  the  taking-  and  carrying  away, 
actual  taking  and  trespass 
any  removal  sufficient 
entire  possession  by  the  thief 
severance 

returning  the  goods  will  not  purge  the  offence 
of  the  animus  fur  audi 
cases  where  taking  only  a  trespass 

taking  horses  from  a  stable  and  using  them 
taking  by  mistake  without  any  animus  fur andi 
animus  furandi  negatived  by  a  claim  of  right 


taking  corn  by  gleaning 


1033 

1034 

1034 

1035 

1036 

1030 

1036 

1037 

1038 

1039 

1040 

if  any  doubt  of  the  right  the  court  will  direct  acquittal     1041 

taking  by  finding  not  larceny  .  .  1041 

hackney  coachmen  taking  articles  left  in  their  coaches    1042 

bank  notes  found  by  prisoners  and  converted  to  their 

use  .  .  .  1044 

conversion  of  money  found  in  bureau  delivered  to  a 

carpenter  .  .  .  1045 

animus  furandi  negatived  as  to  one  of  the  parties  .  1047 

taking  invito  domino  .  .  .  1048 

owner  directing  his  servant  to  communicate  with  the 

thieves  in  order  to  detect  them  .  .  1048 

taking  by  the  delivery  of  the  owner  or  person  authorized         1050 
where  there  is  no  change  of  property  or  legal   pos- 
session ....  1050 
bare  charge  or  custody,  or  special  use  only  of  the  goods    1050 
landlady  sending  her  servant  to  get  change  for  a 

note  .  ...  1052 

delivery  where  the  owner  remains  present  1053 

delivery  where  the  owner  parts  ivith  the  property  1054 

riding  away  with  a  horse  sold  in  a  fair  .  1055 

goods  delivered  by  a  tradesman  on  purchase  1055 

money  obtained  by  sharpers  by  betting         .  1057 

money  procured  by  using  the  name  of  another        1060 
hat  obtained  by  false  pretences  .  .  1060 

stock-broker  getting  money,  &c.  from  his  prin- 
cipal .  .  .  1061 
money  obtained  in  the  name  of  another  as  a  loan      1066 
delivery,  where  the  owner  does  not  part  with  the  property  but 

only  with  the  possession  .  .  .  1068 

delivery  obtained  fraudulently  with  intent  to  steal         .  1068 

pretending  to  purchase  silk  stockings  .  1068 

procuring  goods  to  be  delivered  to  prisoner  instead  of 

another  person  ....  1070 

obtaining  a  chest  of  tea  by  a  request  note  and  per- 
mit, &c.  ....  1071 
procuring  a  bill  by  pretending  to  discount  it  .  1073 
procuring  notes  by  pretending  to  give  gold  for  them  1074 
obtaining  money  fraudulently  by  cutting  cards  .  1075 
procuring  money  by  ringdropping  .  .  1076 
hiring  a  horse  on  pretence  of  journey  and  selling  it  1031 
obtaining  a  postchaise  by  hiring  .  .  1084 
fraudulent  abuse  of  legal  process                .  1087 
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goods  obtained  05  fraudulent  ejectment 
delivery  of  goods  without  fraud,  but  privity  of  contract  de- 
termined .... 
delivery  of  a  horse,  &c.  upon  hire  or  loan,  bond  fide 
contract  of  loan  determined 

conversion  of  goods  not  felony,  as  no  original  intent  to 
steal      ..... 
contract  determined  by  tortious  acts  of  bailee 
carrier,  weaver,  &c.  taking  part  of  the  goods  delivered 
them 

distinctions  in  the  carrier's  case 
of  goods  the  subject  of  larceny 
things  part  of  the  freehold 

not  subjects  of  larceny  at  common  law 
but  they  become  subjects  of  larceny  by  being  severed 
statutes  relating  to  the  taking  of  things  part  of  the 
freehold  .... 

black  lead 

coals  .... 

lead  and  iron  affixed  to  houses,  &c. 
copper,  brass,  bell  metal,  &c  affixed  to  houses,  &c. 
carrying  away  timber  trees  in  the  night-time,  or 

plucking  up  roots,  &c. 
carrying  away,  &c.  timber  trees 
carrying  away  roots,  shrubs  or  plants 
wood,  underwood,  &c. 
corn  or  grain  growing  . 

robbing  orchards 
turnips,  potatoes,  &c. 
madder  roots 
written  instruments 

parchment  writings  concerning  the  realty 

box  in  which  they  are  kept    . 
records         .... 
choses  in  action 
exchequer  orders  or  bills,  South  Sea  bonds,  bank 
notes,   East  India  bonds,  dividend  warrants, 
bills  and  notes        .... 
paper  and  stamps  of  notes  of  country  bankers 
note  previously  prepared  by  the  prisoner 
check  on  a  banker 
animals,  birds  and  fish 

domestic  animals 
produce  of  domestic  animals 
fern:  nutura 
unreclaimed 

of  a  base  nature,  ferrets,  &c. 
dogs 
of  th«'  ownership  of  the  goods, 

joint  tenants  or  tenants  in  common 
husband  as  against  his  wife  or  person  by  her  delivery 
larceny  by  a  man  in  taking  his  own  goods  from  bailee 
ownership  not  divested  by  a  tortious  taking 
where  special  property 
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ownership  where  goods  in  custody  of  servants               .  1133 

of  the  driver  of  stage-coach              .            .  1134 

of  the  cloaths,  &c.  of  children                       .  1135 
property  in  sheep  laid  jointly  in  grandfather  and  grand  chil- 
dren                     .                     .                     .             .1136 

possession  of  goods  hy  surviving  partner  and  widow  of  de- 
ceased partner                  .             .               .                  .  1137 

ownership  of  game  by  unqualified  person                       .  1138 
of  treasure — drove,  estray,  wrecks,  &c.        .  1138 
where  the  person  of  the  owner  is  unknoivn  1139 
statement  of  such  ownership  in  the  indictment  1139 
ownership  of  goods  belonging  to  a  church, shrouds,  coffins,  &c.  1140 
of  a  deceased  person           .             .  1141 
ownership  under  particular  acts  of  parliament            .  1142 
tools,  implements,  &c.  belonging  to  counties       .  1142 
goods,  apparel,  &c.  for  the  use  of  the  poor           .  1 142 
minerals  and  timber  and  other  materials  used  for  work- 
ing mines        .                 .                  .                  .  1143 

property  of  the  Globe  Insurance  Company           .  1143 

property  of  corporations,  trustees,  &c.                   .  1144 

of  the  indictment,             .....  114G 

description  of  the  goods                 .                 .                 .  1147 

of  bank  notes       .             .             .             .             .  1148 

in  petit  larceny             ....  1151 

trial — county       .  .  .  .  .1151 

evidence,                .             .             .             .             .             .  1154 

prisoner  must  account  for  the  possession  of  stolen  property  1154 

identity  of  the  property                .                  .                 .  1155 

value  of  the  property               ....  1155 

goods  not  produced                       .                 .                 .  U5G 

punishment             .             .             .             .             .             .  1157 

aggravated,  where  goods  taken  by  robbery  or  burglary  in 

another  county          ....  1161 

stealing  in  a  dwelling-house  to  the  value  of  forty  shillings  982 

as  to  the  dwelling-house            ....  982 

the  property  must  be  under  the  protection  of  the  house  983 

bank  notes                      ....  984 

forty  shillings  at  one  time                     .             .             .  984 

indictment                    ....  985 

prisoner  indicted  for  burglary  may  be  found  guilty  of 

stealing  in  the  house  to  the  value  of  forty  shillings  985 
piivately  stealing  to  the  value  of  five  shillings  in  a  shop,  ware- 
house, coach-house  or  stable      ....  1166 

stealing  from  the  person  not  amounting  to  robbery           .  1173 
stealing  horses,  sheep  and  other  cattle,  1176  et  seq. — And  see 

Cattle 
stealing  deer  1 184  et  seq. — And  see  Deer. 
stealing  conies  1192  et  seq. — And  see  Conies. 
stealing  fish  1197  et  seq. — And  see  Fish. 

stealing  to  the  value  of  forty  shillings  on  a  river,  and  of  plunder- 
ing wrecked  or  distressed  vessels      .                 .                  .  1206 
stealing  a  pump  from  a  ship  in  distress             .              .  1208 
petit  larceny  where  goods  stranded,  &c.  are  stolen  without 
violence         .....  1208 
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larceny  by  servants 

violent  and   riotous   spoil  on  their  masters' deaths  1212 

going  away  with  tjoods  delivered  to  them  to  keep  1213 

of  the  goods  of  their  masters,  at  common  law  1217,  et  seq. 

but  the  goods  must   have  been   first   received 

into  the  master's  possession  .  1225 

otherwise    it   will   not    be    larceny   but   em- 
bezzlement 

See  Embezzlement. 
larceny  and  embezzlement  by  persons  in  the  post  office, 

stealing  letters,  &.C  .  .  1259,  et  seq. 

And  see  Post  Office. 
larceny  and  embezzlement  of  naval  and  military  stores 

1278,  et  seq. 
And  see  Public  Stores. 
larceny  and  embezzlement  of  cloth  and  other  manu- 
factures .  .  .  1285,  et  seq. 
And  see  Manufactures. 
larceny  and  embezzlement  from  lodgings                   .         1295,  et  seq. 
And  see  Lodgings. 
i  I  AD. 

Stealing  black  lead  .....  1097 

Lead  and  iron,  See.  affixed  to  houses,  &c.  .  .  1099 

receiving  stolen  lead,  iron,  &c.  et  seq. — And  see  Receivers. 
LETTERS. 

Stealing  and  embezzling  letters,  &c.   1259,  et  seq. — And  see 
Post- office. 
LEWDNESS. 

open  lewdness  and  indecent  exposure  indictable  .  438 

LIBEL. 

What  publications  in  general  are  libellous  .  .  302 

mode  of  expression  ....  303 

name  of  person  libelled  in  blanks  .  .  .  304 

on  a  body  of  persons  ....     305,  332 

actions  and  indictments  for  libels  co-extensive  .  .  305 

truth  no  justification  .....  306 

proceedings  in  a  court  of  justice  not  libellous       .  .  307 

•-peeches  of  members  of  parliament  privileged         .  .  308 

how  far  the  publication  of  proceedings  in  courts  of  justice  allow- 
able .....  309 
publication  of  ex  parte  proceedings  before  a  magistrate        .             310 
how  far  publications  of  proceedings  in  parliament  allowable  311 
publications  ;igainst  the  Christian  religion              .               .  312 
statutes  upon  this  subject                     .                         .  312 
differences  of  opinion  upon  controverted  points            .             315 
rational  and  di.-pa>Monate  discussions  allowable              ;             316 
publications  against  morality                   .                  .                 .              316 
the  constitution                  .                      .  317 
the  king                    .                   .                  .  318 
statutes  upon  this  subject                  .                 .             319 
modern  doctrine                       .                   .                         319 
against  the  two  houses  of  parliament                .             321 
government                  .                  .             322 
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LIBEL,  Page 

publications  how  far  political  measures  may  be  canvassed  323 
against  magistrates  and  the  administration  of  justice    325 

cases  upon  this  subject                    .                    .  326 

against  private  individuals               .                    .  329 

cases  upon  this  subject             .             .          .  330 

reflecting  upon  a  man  in  respect  of  his  trade        .  331 

general  imputations  upon  a  body  of  men  332 

libel  upon  deceased  person              .                   .  333 

comments  upon  literary  productions                 .  333 

confidential  communications                .              .  334 
communications  bond  fide,  or  in  the  course  of  a 

proceeding                      .                 .              .  335 

against  foreigners  of  distinction          .             .  337 

evidence  on  a  prosecution  for  libel                    .                    .  338 

of  the  making  and  publication  of  a  libel               .  338 

acknowledgment  of  the  defendant             .              .  340 

publication  by  procurement  of  another                 .  340 

against  booksellers  and  proprietors  of  newspapers  341 
production  of  the  libel  which  must  correspond  with 

indictment                  .                              .  345 

depositions  not  evidence                    .                       .  347 
evidence  on  prosecution  of  libel 

the  gazette  and  king's  proclamation  evidence          .  347 

preamble  of  an  act  of  parliament  when  evidence  347 

criminal  intention  of  the  defendant                          .  347 

defendant's  evidence                   .                     .                 .  348 

verdict                                          •                          •                  •  349 

the  jury  find  upon  the  whole  matter  put  in  issue  349 

judgment                 •                                                            •  349 

LIGHTS. 

making  lights,  &c.  on  the  coast  as  signals  to  smuggling  vessels  179 
LODGINGS. 

larceny  and  embezzlement  from  lodgings,  qu.  offence  at  common 

law                  .....  1295 

offence  by  statute                   ....  1295 

a  ready  furnished  house  not  a  lodging               .             .  1296 

pawning  the  goods  let  with  lodgings                .             .  1297 

indictment 

contract  for  the  lodgings  must  be  correctly  stated       .  1298 

contract  with  a  married  woman                    .                 .  1298 

statement  of  the  goods  being  let  at  the  time  they  were  stolen  1299 

contract  expired          .....  1300 

LOTTERIES, 

declared  to  be  public  nuisances         ...             ,             .  440 
LUNATICS,                 .                .            .                 .            .llet  seq. 

proceedings  with  respect  to  lunatic  offenders                     .  20 

disposal  of  persons  acquitted  on  account  of  iusanity            .  21 
disposal  of  persons  found  insane  on  arraignment,  trial, 

&c.              .                  .                  .                  .                   .  21,  22 

persons   becoming  insane  after  conviction  and  during 

confinement  ...  .22 
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MADDER  HOOTS,  Page 

ling  and  destroying,  Sec.  .  .  .  1112 

.M.U  .  ISTRATES.     And  see  Justices. 

disobedience  to  orders  of  magistrates  .  524  et  seq. 

MAIMING, 

nature  of  the  olilnce  .  .  .  841 

a  person  maiming  himself  may  be  punished  .  842 

no  accessories  in  mayhem         .  .  •  S43 

offences  by  statutes 

cutting  tongues  and  putting  out  eyes  844 

cutting  oil"  ears  .  .  *  844 

Coventry  act — malicious  maiming  .  .  844  et  seq. 

purpose  and  malice  aforethought  .  845 

lying  in  wait  .  .  .  84(> 

kind  of  maiming  or  disfiguring  .  848 

intention  to  maim  or  disfigure  .  849 

aiders  and  abettors  .  .  .  S49 

indictment  .  .  .  850 

maliciously  shooting  at  any  person  (Black  act)  850  ct  seq. 

persons  aiding  and  assb  ting  .  .  851 

beating  or  wounding  person  shipwrecked  with 

intent  to  kill  .  .  .  855 

shooting    at,   Sec.  stabbing  or  cutting  with  in- 
tent   to    murder,  maim,   &c.  or  do    bodily 
harm,  or  resist  apprehension,  (Lord  Ellen- 
borough's  act) 
as  to  the  words  "grievous  bodily  harm" 

"  stab  or  cut" 
intent  to  resist  apprehension 
maiming  and  killing  cattle 
And  see  Cattle. 
MAINTENANCE, 

description  of  maintenance  . 

v\l\eii  justifiable 

punishment  .  . 

MALICE, 

.  \ press  or  implied  by  law 

'  ription  of  malice  in  a  legal  sense 
M  \\I.\l  GHTER, 

aiders,  abettors,  and  accessories  .  .  .  G99 

ci  ies  of  manslaughter 

provocations  .  .  700 

word-  .  ...  701 

assault  .....  702 

restraint  of  liberty  .  .  .  703 

cting  adulterer  ....  704 

Hi  provocations  allowed  to  extenuate  in  some  cases     704 

ducking  a  pick-pocket     .  .  .  705 

father  taking  up  the  quarrel  of  his  son  .  705 

instruments  used,  not  dangerous  .  705 

no  excuse  if  sought  for        .  .  .  707 


856 

et  seq. 

858 

859 

859 

1682 

et  seq. 

266 

26S 

275 

Gl 

3,  G14 

614: 

note  (i) 
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Page 


MANSLAUGHTER, 

or  if  there  be  cooling  time 

within  the  statute  of  stabbing 

lenient  constructions  of  the  statute 
no  accessories,  nor  aiders,  and  abettors 
constructions  of  the  statute 

mutual  combat, 

sudden  quarrel      .  •  •  •  £14 

first  blow  immaterial,  if  quarrel  sudden  and  combat  equal  / 1 J 
combat  equal,  and  use  of  deadly  weapons  afterwards 
third  person  interfering  on  the  combat  of  others 
blow  intended  for  one  person  lighting  upon  another 

resistance  to  officers  and  private  persons  authorized, 

authority  of  officers  and  others  to  arrest  in  cases  ot 

felony  •  •  •  *  .  „ 

authority  of  private  persons  to  arrest  biC.  in  cases  ot 

felony 
authority  to  arrest  in  cases  of  misdemeanors 
of  apprehending  night-walkers 
officers  taking  opposite  parties      . 
private  persons  interposing  in  sudden  affrays 
authority  to  arrest,  and  imprison  in  civil  suits 
authority  to  impress  seamen 
the  officer  arresting  must  be  within  his  district 
legality  of  process 

blank  warrants  illegal 
notice  of  the  authority  to  arrest  . 

by  officers  interposing  in  riots  and  aftrays 
in  the  case  of  third  person  interposing 
before  doors  are  broken  open 
by  private  bailiff 
regularity  of  the  proceedings 
rio-ht  of  officers  to  break  windows  or  doors  to  ar- 
rest      .  473  et  seq. 
interference  by  third  person  where  arrest  illegal  749 
criminal  unlawful  or  wanton  acts 
heedless  and  incautious  acts 
blow  aimed  at  one  person  kills  another 
acts  generally  incautious 
death  from  acts  of  trespass 
death  happening  at  lawful  sports 
several  persons  joining  in  unlawful  act 
lawful  act  criminally  or  improperly  performed,  or  act  done 
without  authority 

officers  of  justice  acting  improperly 
upon  resistance 

or  upon  the  flight  of  the  party  arrested 
arresting  out  of  his  district 
pressing  for  the  sea  service  in  an  improper  manner 
correction  in  foro  domestico  •  •  •  764  et  seq. 

persons  following    their   common   occupations   im- 
properly .  ™8 
indictment       .  ''" 
judgment  and  punishment            .                •                >            7/l 
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707  et  seq. 

708 

710 

710  et  seq. 
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723 
726 
726 
728 
729 
729 
730 
732 
733 
734  et  seq. 
737 
738 
739 
741 
742 
743 
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755 
755 
756 

756 

758 


759 
761 
761 
763 
762 
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MAMT.\<   I'l  RES, 

riotously  destroying  engines,  buildings,  &c.  used  in 
trade,  &c.  .... 

persons  stealing  (loth,  or  other  woollen  manufactures, 
from  the  rack  by  night 

persons  employed  in  certain  manufactures,  and  em- 
bezzling— summary  proceedings 

receivers  punishable  in  like  manner 

summary  proceedings  where  cloth,  &c.  is  stolen  in  the 
night  ..... 

persons  employed  to  make  manufactures — and  embez- 
zling .... 

receiving  any  materials  from  persons  so  employed  . 

receiving  any  silk,  knowing  it  to  be  stolen,  &c. 

knowingly  selling  embezzled  silk 

stealing  any  linen,  &c.  exposed  to  be  printed  or  bleached, 
to  the  value  of  ten  shillings,  aiding,  &c.  or  know- 
ingly receiving  .... 

persons  in  Ireland  stealing  linen,  &c.  above  5s.  value 
out  of  blcachyard      .... 

breaking  or  entering  any  places  to  steal  articles  of  ma- 
nufacture .... 

breaking  into  shop  with  intent  to  destroy  linen-yarn, 
&c.  on  the  looms,  &c.  or  destroying  such  goods  when 
exposed  to  dry  .... 

entering  by  force  into  house,  to  destroy  serge  or  wool- 
len goods,  tools,  &c. 

or  to  destroy,  Sec.  velvet,  silk,  linen,  or  cotton 
tools,  &c. 

entering  shops,  &c.  to  destroy,  or  destroying  frame- 
work, knitted  pieces,  stockings,  &c.  or  any  ma- 
chines, &c.  .... 

breaking  into  any  house,  &c.  of  the  British  plate-glass 
manufactory  to  destroy,  &c. 

destroying  stocking  and  lace-frames,  and  articles  in  such 
frames 

*  *  •  • 

injuries  to  manufactures  by  exporting  tools,  utensils, 
&c« 

MANUFACTURERS, 

enticing  to  foreign  countries 
And  see  Artificers. 
MARRIAGE, 

having  a  plurality  of  wives  at  the  same  time 
And  see  Bigamy. 

marriage  act  . 

in  ii  11  assumed  name 

consent  of  parents 

in  a  chapel  erected  since  the  marriage  act 

in  Scotland  and  in  foreign  countries 

marriage;  of  lunatics  void 

eland*  stine  marriage 

marriages  of  the  royal  family 
MARRIED  WOMAN, 

See  Feme  divert. 
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1288 

1289 
1289 
1291 
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1292 
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1725 
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1727 
1728 
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283  et  seq. 

290 
293 
294 
296 
297 
299 
833 
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how  far  excused  from  crime  by  the  coercion  of  her 

husband  .  .  .  23  et  seq. 

MASTIFF, 

unmuzzled  in  the  streets  said  to  be  a  common  nuisance  439 

MAYHEM,  .  .  .  •  841  et  seq. 

And  see  Maiming. 
MILFORD  HAVEN, 

concurrent  jurisdiction  of  the  common  law  and  ad- 
miralty .  .  .  .  .  146 
MILK, 

stealing  milk  ....  .  1123 

MILLBANK, 

general  penitentiary — frauds  by  officers  .  .  220 

MILLS, 

pulling  down  &c.  mills  by  persons  riotiously  assembled        .  358 

MINES, 

riotously  destroying  bridges,  engines,  buildings,  &c.  used  in 

collieries,  mines,  &c.      .....  360 

of  destroying  and  damaging  mines  and  engines  .  1721 

MISCARRIAGE  OF  WOMEN. 

destruction  of  infants  in  the  womb,  offence  at  common  law  796 

administering  poison  &c.  to  procure  the  miscarriage  of  women 

quick  with  child  .....  796 

administering  medicines  &c.  to  women  not  quick  with  child,  to 

procure  miscarriage  ....  797 

MISDEMEANORS, 

description  of  .  .  .  .  .        59,  60 

attempts  to  commit  ....       61,  62 

soliciting  to  commit  a  felony  .  62 

compounding  misdemeanors  ....  210 

MISPRISION, 

considerable  misdemeanor  ....  60 

of  felony  .  .  .  .  .60,  209 

MONEY, 

counterfeiting,  71  et  seq. — And  see  Coin. 

milled  money,  110,  111. 
MONOPOLY, 

offence  by  common  law       .....  264 

MONSTER, 

shewing  a  being  of  monstrous  shape  for  money  is  a  misde- 


meanor             .... 

43S 

MURDER.— And  see  Petit  Treason. 

definition  of  the  crime 

613 

malice  prepense      ..... 

.  613  et  seq. 

party  killing         .... 

616 

party  killed                                                    * 

617 

children  in  the  mother's  womb 

617 

bastard  children 

618 

means  of  killing     ..... 

619 

by  negligence  and  harsh  usage  to  apprentice 

620 

by  perjury       .... 

621 

by  savage  animals        . 

622 

by  medicines       ... 

623 

INDEX. 

.Ml  RDER,  Page 

by  infi  clioii                .....  623 

l>v  rape        .....  623 

lime  of  death          ......  624 

treatmi  nt  of  wounds            ....  624 

killing  a  person  labouring  under  disease      .            .            .  624 

m-oss  cases  of  murder — poisoning        .                .                .  625 

self  murder— -felo  dese        .....  626 

aider>  and  abettors               ....  627 

accessories  before  the  fact               ....  628 

after  the  fact          ....  630 

punishment        .....                .  680 

(  ases  of  murder, 

provocation                  ....  631 

words,  gestures,  &c.         ....  632 

assault                   ....  633 

I    rsonal  restraint  and  coercion                  .             .  635 
slighter  kinds  of  provocation,   mode  of  resentment, 

and  nature  of  the  instrument  used                      .  636 

no  defence  where  express  malice                .             .  639 

sought  by  the  party  killing                     .                 .  642 

will  not  avail  if  there  be  cooling  time       .             .  642 

mutual  combat, 

deliberate  duel      ....  G44 

upon  sudden  quarrels       ....  646 

undue  advantage,  or  violent  conduct  of  party 

killing        ....  646,647 

pretended  or  counterfeit  reconciliation                   .  649 

resistance  to  officers,  and  private  persons  authorized  650,  (J51 

general  rule          .....  652 

questions  as  to  authority,  legal  proceedings,  &c.  653 

And  see  Manslaughter. 
as  to  persons  taking  part  in  the  resistance  653  et  seq. 

prosecutions  of  criminal,  unlawful  or  wanton  acts 

particular  malice  to  one  individual  falling  upon  an- 
other                ....  658 

general  malice  or  depraved  inclination  to  mischief  660 

unlawful  act  done  with  felonious  intent                  .  660 

act  intending  bodily  harm              .              .              .  601 

act  done  by  persons  joining  in  unlawful  enterprize  661,  662 
in   prosecution  of  purpose  for  which  the  party 

assembled                    .                 .                 .  662 
lawful  act  criminally  or  improperly  performed,  or  act  done 
without  authority, 

officers  of  justice  acting  improperly        .            .  605 

duress  of  imprisonment  by  goalers      .                .  667 

officers  executing  criminals  improperly      .           .  669 

correction  in  Jam  domestico          .             .             .  670 

persons  following  their  common  occupation's        .  671 

indictment  and  coroner's  inquisition          .                           .  671 

place  where  offender  must  be  indicted                .                .  672 

trial  afu  r  examination  before  the  king's  council                 .  675 

where  wound  c^c  at  sea,  and  death  on  shore  &c.  676 
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MURDER,  p«ge 
form  of  the  indictment            .                              •                 •  677 
description  of  the  party  killed              .                           •  677 
statements,  manner  of  death,  and  means  l>y  which  ef- 
fected          ....                  •  677  et  seq. 
averment  of  malice  Sec.            .  680 
finding  the  bill  by  the  grand  jury            •                •                •  681 
arraignment            .             •             •             •             •             •  001 
evidence               .                 •                  •                  •                   •  681  et  seq. 
that  the  body  of  the  deceased  has  been  found              .  682 
proof  of  averments  in  the  indictment                 .             .  683 
verdict  of  manslaughter              ....  684 
of  concealment  of  the  birth  of  bastard  children            .  686 
judgment  and  execution           .                               •                  •  688 
sentence  to  be  pronounced  immediately                 .  689 
form  of  the  sentence        .             •              •  690 
after  removal  of  the  indictment  to  the  Court  of  K.  B.  692 
time  of  execution                   .                 •                 •  688 
execution  may  be  stayed               .             •             •  691 
treatment  of  murderers  after  conviction                .  691 
disposal  of  the  bodies  of  murderers           .             .  688 
bodies  may  be  hung  in  chains,  but  not  buried  till  after 

dissection            ....  689 

attempts  to  murder             .....  841 
And  see  Maiming. 

N. 

NAVIGATION, 

doing  wilful  mischief  to  navigations  .  .  1714,1716 

NE  EXEAT  REGNO. 

disobedience  to  the  writ         .  .  .  .130 

NEGLIGENCE, 

by  public  officers  .....  217 

neglecting  &c.  to  deliver  election  writs  .  .  247 

neglecting  to  apprehend  persons  who  offer  to  sell  or  pawn  lead, 

iron,  &c.  suspected  to  be  stolen  .  .  .  1357 

NEWS. 

publish  false  news  or  tales  .  .  .  319 

NEW  TRIAL, 

not  allowed  in  a  criminal  case  ....    483,  484 

qu.  as  to  new  trial  after  acquittal  on  nuisances  to  highways  484 

NIGHT-WALKERS. 

of  apprehending  night-walkers  .  .  .  726 

indictable  .....  727,  note{t) 

NOISE. 

noise  in  the  night  by  a  speaking  trumpet  holden  to  be  a  nui- 
sance ......  439 

NON  COMPOS  MENTIS 

ideots        .  •  •  •  .  .  10  et  seq. 

lunatics  .  •  •  ■  •  •   H  et  seq. 

persons  drunk  .... 

NON-FEAZANCE  AND  PARTICULAR  WRONG, 

not  in  general  indictable  .  .  .  .69 


1900 
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F,.— See  also  Highways,  Rivers  and  Bridges.  Page 

mi               public  and  private                   .                  •  427 

public  nuisances  only  indictable                  .            .            .  427 

offensive  trades  and  manufactures         .                 .                 .  428 

gunpowder  and  combustibles           ....  430 

fin  works              .....  439 

disorderly  inns       ......  431 

bawdy-houses      .....  433 

common  gaming  houses      .....  433 

cockpits           ......  434 

playhouses  and  stages  for  rope-dancers  .  .    434,  435 

proceedings  concerning  disorderly  houses                 .             .  436 

open  lewdness  and  indecent  exposure                   .                 .  438 

-In  wing  a  monster  for  money            ....  438 

s-droppers                     ....  438 

common  scold                        ....  438 

noises  in  the  night  with  a  speaking  trumpet  .  .  439 
spreading  infection                    .                      .                 .             157,  439 

mastiff  unmuzzled                .                                 .                 .  439 

Lotteries               .....  440 

illegal  trading  companies                   .                   .                   .  441 

removal  of  nuisances              .                 .                                 .  444 

prohibition  of  nuisances                ...                 .  444 

indictment                   .                  .                  .                  .  444 

1(  ngth  of  its  existence  no  defence               .                 .             .  445 

no  length  of  time  will  legalize  a  public  nuisance          .  446 

judgment  in  cases  of  nuisance               .              .              .          .  446 

costs  after  removal  by  certiorari                .               .               .  447 


o. 


OATHS, 

administering  or  taking  unlawful  oaths 

persons  taking  oaths  by  compulsion  must  disclose  within 
limited  time  .... 

indictment 

<-\  idence  and  place  of  trial 

societies  taking  unlawful  oaths,  &c. 

administering  unlawful  oatbs  in  Ireland 
OBSTRUCTING  PROCESS,  519,  et  sec,.— And  see  Process. 
OFFENCES, 

when  indictable,  58,  et  sea.  and  see  Indictable  Offences. 
OFFICERS, 

misbehaviour  by  public  officers  indictable 

r<  iu>ul  to  execute  offices 

offi<  era  of  the  customs,  &c.  taking  bribes 

•  111  nces  by  persons  in  office 

oppression  by  public  officers 

justices  granting  or  refusing  ale  licences  improperly 

gaolera  forcing  persons  to  give  evidence 

misfeasance  by  overseers  of  the  poor 
;ligence  by  public  officers  .  '.  ] 


200  et  seq. 

202,  208 
204 
205 

206,  375 
207 


60,  213 
226 
240 
213  el  seq. 
214 
215 
216 
216 
217 
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OFFICERS,  Page 
chief  officers  of  corporations  absenting  themselves,  &c.  at  elec- 
tions                .....  219 
frauds  by  public  officers             •  219 
by  officers,  &c.  of  the  general  penitentiary  at  Millbank  220 
extortion  by  public  officers                   .                 .                 .  221 
trial,  punishment,  &c.            .                 .                 .  225 
powers  of  officers  to  use  force  for  force,  &c.             .             .  181,  665 
evidence  of  persons  being  excise  officers               .                 .  185 
powers  of  justices  and  officers  to  suppress  riots           .             384,  385 
aggravated  affray  to  disturb  them  in  execution  of  their  duty  389 
powers  of  officers  and  justices  to  suppress  affrays                       392,  394 
resisting  and  killing  officers. — Manslaughter  and  Homicide,  650, 

et  seq.  and  see  Murder. 

officers  acting  improperly  may  be  guilty  of  murder             .  665 

or  of  manslaughter,  759,  et  seq. — And  see  Manslaughter. 

duty  of  officers  in  the  execution  of  criminals           .              .  669 

authority  of  officers,  &c.  to  arrest  in  cases  of  felony             .  723 

distinction  in  the  authority  of  officers  and  private  persons  724 

authority  to  arrest  in  cases  of  misdemeanors           .              .  726 

to  apprehend  night-walkers          .             .             .  726 

officers  taking  opposite  parties              .                  .  728 

to  arrest  in  civil  suits                 .                .               .  729 

to  impress  seamen             .             .             .             .  730 

the  officer  must  be  legal  and  the  process  legal  .  732,  733 

blank  warrants  illegal                      .                          .  734 

notice  of  their  authority  to  arrest               .             .               .  737 

notice  by  officers  interposing  in  riots  and  affrays                 .  738 

notice  before  doors  are  broken  open                  .                    .  741 

notice  by  private  bailiff          ....  742 

regularity  of  their  proceedings           .                 .                   .  743 

right  to  break  open  windows  or  doors  to  make  arrest             743  et  seq. 

interference  by  third  persons  where  officers  arrest  illegally    749  et  seq. 

executing  malefactors              ...                 .  785 

killing  those  who  assault  and  resist  them                .               .  785 

killing  those  who  fly  from  arrest             .                 .               .  786 

dispersing  a  mob  in  case  of  riots,  &c.               .                     .  787 

goalers  and  their  assistants  killing  prisoners             .               .  788 

resisting  lawful  apprehension  by  shooting,  stabbing,  cutting,  &c.     856 

powers  of  keepers,  &c.  to  apprehend  deer  stealers                .  1190 

presumption  of  law,  that  a  person  acting  in  a  public  capacity 

is  duly  authorized             ....  1794 
OFFICES, 

buying  and  selling  offices  .  .  227  et  seq. 

offence  at  common  law                .               .                 .  227 

by  statutes  .  .  .  228  et  seq. 

trial  of  offences  committed  abroad             .                 .  237 

giving  office  for  election  purposes  .  .  .   238,  246 

OPPRESSION, 

by  public  officers                 .....  214 
ORCHARDS, 

robbing  orchards                 .                .                  .               .  1110 
ORDERS, 

disobedience  to  order  of  sessions             .              .              .  524 

6e 
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ORDERS 

disobedience  to  order  of  council 
order  of  justices 
service  of  the  order 
indictment,  &c. 
oYl  IIM.KKSOFTHEPOOR, 

punishable  for  im>t'cufaiice  in  their  offices 

OWUNG, 

transporting  sheep  or  wool  out  of  the  kingdom 

OYSTERS, 

stealing  oysters  within  the  limits  of  fishery 
indictment  need  not  name  any  parish 


Page 

525 
525 
526 

527 

216 

177 

1202 
1204 
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PARISH. 

hurthening  a  parish  with  paupers  fraudulently 
PAUPERS, 

bringing  them  fraudulently  into  a  parish 
PAWNING, 

pawning  the  goods  let  with  a  lodging 
pawning  the  goods  of  another  without  his  consent 
neglecting  to  apprehend  persons  who  offer  to  pawn  stolen  lead, 
iron,  &c.  ..... 

I  ENAL  STATUTES, 

compounding  informations  upon 
I'IK.II  RY  AND  SUBORNATION  OF  PERJURY, 
perjury  by  the  common  law 
subornation  of  perjury  by  the  common  law 
the  false  oath  must  be  wilful 
a  man  may  commit  perjury  in  swearing  that  he  believes  a  fact,  &c. 
the  oath  must  be  false 
and  taken  in  a  judicial  proceeding 
and  before  a  competent  jurisdiction 
and  it  must  be  material  to  the  question  depending 
a  man  may  be  perjured  by  oath  taken  in  his  own  cause 
a  false  verdict  is  not  perjury 
not  necessary  that  the  oath  should  be  credited 
false  oath  indictable   in  some  cases,  though  not  assignable  as 
perjury  ..... 

statutes  relating  to  perjury 

procuring  any  witness  to  commit  perjury  in  any  suit,  &c. 
persons  committing  perjury  in  the  courts  mentioned 
perjury  and  subornation  made  punishable  by  imprisonment 

or  transportion 
false  affirmations  of  Quakers 
perjury  in  respect  of  life  annuities 
exchequer  bills 
duties  of  customs  or  excise 
passengers  to  foreign  settlements 
-I  nop  duties  .... 

naval  stores 

affidavits  for  the  Irish  courts 


69 

69 

1297 
1297 

1357 

211 

1752 
1752 
1753 
1753 
1754 
1754 
1756 
1757 
1759 
1759 
1759 

1760 

1760 
1761 

1763 
1764 
1765 
1766 
1766 
1767 
1767 
1768 
1769 
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wills  and  letters  of  attorney  of  seamen  and  marines  1769 

perjury  by  the  mutiny  acts                   .                .  1770 

and  in  naval  courts  martial            •                 .  1770 

quarantine             ....  1770 

pilotage,  &c.  of  ships                .                .             .  1771 
slave  trade             .                 .                 .                 .1771 

land  revenues  of  the  crown              .            .          .  1772 

by  the  general  inclosure  act             ...  1772 

under  the  registry  acts  for  Yorkshire  and  Middlesex  1772 

by  electors            .....  1773 

before  committees  of  the  House  of  Commons         .  1773 

by  bankrupts            .                 .                 .             .  1774 

by  insolvent  debtors                 .                 .             .  1774 

under  statute  of  limited  and  local  operation           .  1775 

construction  of  the  statute  5  Eliz.  c.  9             .               1775  et  seq. 

this  statute  not  much  resorted  to  at  the  present  time  1775 

facilities  given  to  prosecutions  for  perjury            .                .  1778 

the  judges  of  assize  may  direct  prosecutions                  .  1778 

provision  for  the  more  easy  framing  of  indictments      .  1779 

indictment — several  persons  not  to  be  joined            .             .  1781 

venue               ......  1781 

allegation  of  time                  .                 .                 .  1782 

necessary  statements  in  the  indictment              •             .  1782 
that  the  defendant  was   duly   sworn — and  the  oath 

material             ....  1786 

and  it  must  contradict  the  matter  sworn  to            .  1787 

innuendo  when  necessary              .             .             .  1788 

plea  or  demurrer              ....  1789 

plea  of  autrefois  acquit              .               .               .  1789 

trial — quarter  sessions  have  no  jurisdiction             .  1790 

summary  proceeding             .                  .              .  1790 
evidence, 

one  witness  not  sufficient              .             .             .  1791 

party  prejudiced  by  the  perjury,  a  competent  witness  1791 
proof  of  defendant  having  sworn  in  substance  dnd  effect  1792 

of  the  whole  of  the  defendant's  testimony      .  1793 

of  the  authority  to  administer  the  oath           .  1794 

proof  against  a  bankrupt     ...             .  1795 

of  oath  taken  in  an  answer  in  chancery     .             •  1795 
or  upon  obtaining  administration  of  seamen's 

effects                     .                   .                   .  1795 

freeholders  oath  at  an  election             .           .  1796 

proof  upon  a  prosecution  for  subornation  of  perjury  1796 

punishment  of  perjury  and  subornation  of  perjury               .  1796 

incapacity  to  give  evidence             ".               .               .  1798 

summary   proceeding   where   persons   convicted    of   perjury 

practise  as  attornies          ....  1798 

attempt  to  suborn,  holden  to  be  a  misdemeanor                    .  63 
PETIT  TREASON, 

at  common  law                     ....  693 

by  statute         .                             ...               .  693 

principles  relating  to  murder  applicable  to  petit  treason      .  693 

6  E  2 
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three  cases  only  of  petit  treason, 

1.  servant  killing  master  or  mistress  .  695 

J.  wilt  killing  husband  ....  696 

;.  clergyman  killing  his  superior  .  .  .  696 

principals  and  accessories  .  .  .  697 

prisoner  indicted  for  petit   treason  may  be  found   guilty  of 
murder  .....  695 

judgmenl  and  execution  .  .  .  .  698 

PICKLOCK  KEYS, 

having  them  in  possession  with  felonious  intent  .  •  64 

PIRACY/ 

at  common  law  .  .  .  .135 

by  statutt  s  .  .  •  .  135 

commanders,  seamen,  Sec.  running  away  with  ships,  yielding 

voluntarily,  &c.  .  .  -  .136 

forcibly  entering  merchant  ships  and  destroying  goods        .  137 

ransoming  illegally  neutral  ships  .  .138 

cases  of  piracy  ......     139,140 

accessories      .  .  .  .  •  •         .  140 

clergy  .  .  .  .  .  .  .  142 

places  where  the  offence  may  be  committed  .  .  143 

shooting  from  the  land,  or  killing  on  the  sea  .  .  145 

concurrent  jurisdiction   of  the  common  law,  and  admiralty  in 

Milford-havcn  .  146 

court  by  which  the  offence  may  be  tried  .  147 

PLAGUE, 

I  i  rsoris  infected  going  abroad  and  infecting  others  .  157 

PLAYHOUSES, 

may  become  common  nuisances  .  .  .  434 

performance  of  an  obscene  play  .  .  .  317 

POLYGAMY,  283,  et  seq.— And  see  Bigamy. 
POSSE  COMITATUS, 

neglecting  to  join  .  .  .  .130 

POST  OFFICE,  * 

embezzlement  and  stealing  of  letters  or  their  contents  by  persons 

in  the  Post-office  .....  1259 

persons  in  the  Post-office  embezzling  any  letter,  &c.  contain- 
ing any  bill,  &c.  or  stealing  the  same  out  of  any  letter  1260 
aiders  and  accessories             ....             1261 

embezzling,  &c.  any  part  of  a  bank  note  .  .  1262 

warrant  for  the  payment  of  money  .  .  1 263 

draft  without  any  stamp,  not  a  draft  for  the  payment  of 

money         ......  1264 

paid  notes  of  a  country  bank  .  .  .  1267 

by  a  sorter  of  letters  .  .  .  1267 

indictment, 

<l(-criptiou  of  the  letter  and  bills  secreted         .  .  1268 

destroying  letters  or  embezzling  the  postage  by  persons  in  the 

Post-office  .  .  ...  1269 

.  mbezzling  postage  and  advancing  the  postage  by  persons  em- 
ployed to  receive  letters  .  .  .  .  1269 

1  uirning  letters,  &c.  by  persons  in  the  Post-office,  and  advancing    . 
the  postage  .  .  .1269 
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stealing  letters  by  persons  employed  in  the  Post-office  .  1270 

robbing  any  mail  of  letters,  &c.  or  stealing  letters  out  of  any 

mail,  bag,  post-office,  &c.  ....  1270 

stealing  from  any  carriage,  post-office,  &c.  any  letter,  &c.  1272 

evidences — draft  or  cheque  on  unstamped  paper  127G 

secreting,  &c.  letters  or  bags  or  mails  of  letters  found  or  picked 

up  or  left  by  mistake       .....  127G 

as  to  letters  conveyed  between  this  kingdom  and  Madeira  1277 

POUND-BREACH, 

qu.  if  indictable  .....  523 

PRINCIPALS, 

in  the  first  degree  ....  29 

in  the  second  degree — aiders  and  abettors  .  29  et  seq. 

must  be  present  at  the  fact  committed  .  30,  38 

prosecuting  some  unlawful  purpose  .  .  31 

having  a  general  resolution  against  all  opposers  .  32 

punishment  of,  as  principals  in  the  first  degree        .         33  et  seq. 

all  are  principals  in  riot  .  .  .  355 

PRISON  BREAKING.— And  see  Rescue  and  Escape. 

by  the  party  confined  .  .  .  54G  et  seq. 

what  a  prison         .  ...  546 

regularity  of  imprisonment  .  .  .  547 

nature  of  the  crime  for  which  the  party  was  imprisoned        .  548 

nature  of  the  breaking  ....  549 

proceedings  .....  550 

indictment  and  punishment  .  .  .  .  551 

escaping,   &c.   after  sentence  of  transportation,  565  et  seq. — 
And  see  Transportation. 
PRIVATE  PERSONS, 

right  to  suppress  affrays  .  .  .  392,  651 

qu.  their  right  to  enter  with  force  where  they  have  legal  title  409 

bringing  felons  to  justice  .  .  .  651 

authority  to  arrest  in  cases  of  felony  .  .  723,  724 

PROCESS, 

obstructing  process  .  .  .  519  et  seq. 

opposing  arrest  upon  criminal  process  .  .  519 

obstructing  process  by  rescue  of  the  party  arrested  .  522 

rescuing  goods  distrained  pound-breach,  &c.       .  .  523 

PROVISIONS, 

enhancing  the  price  of  provisions  .  .  255  et  seq. 

undue  abatement  of  their  value  .  .  .  265 

PUBLIC  STORES, 

having  charge  of  warlike  stores  and  embezzling  them  to  20s. 

value  .....  1278 

embezzling  cordage,  &c.  .  .  .  1279 

embezzlements  under  the  value  of  20s.  .  .  1280 

summary  proceedings  for  embezzlement  of  naval  stores  under  20s.  1280 
apprehension  of  persons  stealing  or  embezzling  naval  stores  1282 

persons  employed  in  the   care  of  military  stores,  &c.   embez- 
zling, may  be  tried  by  court  martial  .  .  12S3 
receiving  or  saving  possession  of  public  stores         .             .  1322 
persons  in  whose  possession  marked  stores  shall  be  found        1323 
powers  to  search  for  embezzled  stores  and  to  punish,  &c      1325 
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having  or  concealing  marked  timber,  &c.  .  .  1326 
pesons  knowingly  selling,  receiving,  &c.  marked  stores,  or 

concealing,  &c.             .                              •                 •  1328 
having  possession  of  certain  articles  marked,  &c.  but  not 

new                    ....  1339 

defacing  the  marks  denoting  the  King's  property  in  stores  1330 
powers  to  search  for  concealed  stores  .  1332  et  seq. 
having  possession  of  concealed  stores  and  not  accounting, 

&c.                            .                 .                 •                 .  1332 

summary  jurisdiction  where  stores  under  20s.  .  1334 
evidence, 

Onus  probandi  lies  in  the  party  having  stores  in  his 

possession          ....  1337 

but  the  fact  of  possession  is  open  to  explanation  1 337 

distinction  between  a  receiving  or  having  in  possession  1340 
proof  of  the  negative  averment  of  the   prisoner  not 

being  a  contractor,  &c.      .                 .                 .  1341 

as  to  the  informer  being  a  witness              .           .  1342 

punishment                  ....  1343 

Q. 

QUARANTINE, 

ships,  &c.  liable  to  ....  149 

commanders,  &c.  not  disclosing  infection  .  .  151 

refusing  or  neglecting  to  repair  to  the  lazaret,  &c.  .  151 

permitting  persons,  ships,  &c.  to  depart  from  the  lazaret,  &c.  152 

escaping  without  performing  quarantine  .  .  152 

conveying  or  secreting  goods,  &c.  from  vessel  or  lazaret,  &c.   152,  153 
quitting  ship  liable  to  perform  quarantine  .  .  153 

evidence         ...  .  .  \5oetseq. 

place  of  trial  .  .  ...  155 

QUARTER  SESSIONS, 

have  no  jurisdiction  on  statute  relating  to  usury  .  601 

R. 

RAPE, 

definition  of  the  offence       ....  800 

801 
801 
802 
803 
803 
807 
808 
809 
809 
810 


aiders  and  accessaries 
persons  capable  of  committing  rape 
persons  on  whom  rape  may  be  committed 
of  the  carnal  knowledge 
emissio  seminis 

indictment  .... 

evidence  .... 

punishment  .  ... 

assault  with  intent  to  ravish 
carnal  knowledge  of  female  children 
RECEIVERS  OF  STOLEN  GOODS, 

offence  of  receiving  stolen  goods  misdemeanor  at  common  law      1301 
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receivers  now   punishable  by  statutes  as  accessories  after  the 

fact                I                  .                  .                   •  1301 

no  receivers  in  petit  larceny              .                   •                   •  1303 
receiver  cannot  be  convicted  as  accessory,  unless  principal  be 

convicted            .               •                 •                 •                 •  1303 
but   receivers  may  be  punished  for   misdemeanor  though  thief 

not  convicted                   •                  •                 •                  •  1303 
persons  having  stolen  goods  in  custody  being,  privy,  &c.  guilty 

of  misdemeanor                .               .                    •                  •  1306 
persons  carrying,  &c.  stolen  goods  in  the  night  guilty  of  mis- 
demeanor                   ....  1307 
construction  of  the  statute  as  to  sheep  and  animals,  and  as  to 

money  and  bank  notes                      .                  •                    •  130S 

distinction  between  a  receiver  and  principal  thief                 .  1309 

not  necessary  that  a  receiver  should  actually  purchase  the  goods  1312 

receiving  goods  stolen  by  persons  unknown            .               .  1313 
indictment, 

need  not  aver  that  the  principal  has  been  convicted  1313 

nor  that  the  principal  could  not  be  taken           .           .  1314 

need  not  state  the  attainder  of  the  principal                  .  1314 

nor  time,  place,  &c.  of  the  stealing                .                 •  1315 
and  may  state  the  thing  received  differently  from  that 

which  was  stolen                     .                    .                   •  1315 
trial  of  offenders  receiving  goods  stolen  in  other  parts  of  the 

kingdom                    ....  1315 

evidence  of  guilty  knowledge  and  of  conviction  of  principal  1316 

principal  felon  a  witness                  .                 .              .  1317 

receiver  may  controvert  the  guilt  of  the  principal         .  1317 

punishment  .  .  •  •  .1317 

taking  a  reward  to  help  to  stolen  goods — advertising,  rewards, 

&c?  1318,1320 

receiving  lead,  iron,  &c.  affixed  to  houses,  &c.         .              .  1099 

copper,  brass,  &c.  affixed  to  houses,  &c.                 .               .  1100 

roots,  shrubs,  &c.  plucked  up  in  the  night  time                  .  1104 
certain  manufactures  embezzled — summary  proceedings     1286,  1289 

silk  manufactures                   ....  1291 

knowingly  selling  embezzled  silk                  .                 •  1292 

linen,  &c.  exposed  to  be  printed  or  bleached  to  \0s.  value  1292 
public  stores,  receiving  or  having  them  in  possession  1322  et 

seq. — And  see  Public  Stores. 

goods  stolen  on  the  river  Thames               .               .             •  1345 

jewels,  plate,  or  watches  stolen  by  burglary  or  highway  robbery  1348 

'black  lead                  .....  1350 

lead,  iron,  copper,  brass,  bell  metal,  or  solder          .             .  1351 

pewter                 ....                    •  135~< 

construction  of  the  statutes           .                 •                  •  1353 

manufactured  articles                   •                  •                 ♦  1354 

receiving  stolen  iron  under  a  shilling  value                    .  1356 

having  possession  of  lead,  iron,  &c.  suspected  to  be  stolen,  and 

not  accounting                  .  13o7 
neglecting  to  apprehend  persons  who  offer  to  sell  or  pawn  stolen 

iron,  &c.             .....  1357 
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forging,  avoiding,  &c.  records,  and  judicial  process  .  1517 

stealing  or  avoiding,  &c.  records,  writs,  &c.  whereby  judgment 

-hall  be  reversed  .  .  •  1113,  1518 

indictment  .....  1519 

judge,  &c.  falsely  entering  pleas  .  .  .  1520 

acknowledging  fines,  bails,  &c.  in  the  name  of  another  1520 

forging  the  hand  of  the  receiver  of  prefines  at  the  alienation  office      1521 
REG  RATING, 

nature  of  the  offence         ...  .  255, 257 

offence  at  common  law  .  .  •  256, 258 

enhancing  the  price  of  hops  .  .  .  258 

indictment  and  punishment  .  .  .  263, 264 

RELIGIOUS  ASSEMBLIES, 

contemptuously,  &c.  disquieting  .or  disturbing  .  404  et  seq. 

RESCUE. — And  see  Prison  breaking  and  Escape. 

obstructing  process  by  rescue  of  party  arrested        .  522 

rescuing  goods  distrained 

freeing  another  from  arrest  or  imprisonment 

kind  of  prison — imprisonment,  &c. 
rescuer  may  be  guilty  of  high  treason 
breaking  of  prison  not  felony  unless  prisoners  escape 
proceedings  in  cases  of  rescue 
indictment 
punishment 
aiding  a  prisoner  to  escape 
statute  concerning  rescuing  prisoners  or  aiding  them  to  escape        557 
rescuing  persons  in  custody  for  offences  against  the  Black  act  557 

rescuing  persons  in  custody  for  murder  .  .  558 

rescuing  the  body  of  a  murderer         .  .  ,.  558 

escape  of  persons  sentenced  by  a  court  martial  .  558 

aiding  the  escape  of  prisoners  of  war  .  .  559 

rescuing  or  aiding  the  escape  of  Buonaparte         .  .  560 

aiding  a  prisoner  committed  or  convicted  of  treason  or  felony  to 

escape  .  ...  560 

aiding  a  prisoner  committed  or  convicted  for   petty  larceny  or 

confined  for  debt  ....  560 

conveying  any  disguise  or  instruments  into  prison  to  aid  escapes       5(il 
assisting  persons  charged  with  treason  or  felony  in  attempt  to 

escape  .....  562 

construction  of  16  G.  II.  c.  81.  .  563 

indictment  on  that  statute  .  .  .  564 

rescuing  persons  sentenced  to  transportation,  566,  et  seq. — And 

see  Transportation. 
rescuing  a  prisoner  from  courts  of  justice  .  877,  878 

REV  KM  E  LAWS, 

offences  against  ....         160  et  seq. 

three  or  more  persons  armed,  &c.  and  assisting  in  illegal  ex- 

j citation,  &c.  .  ...  161 

shooting   at  a  ship  or  boat,  shooting    at,  maiming,  &c.   any 
officer,  &c.  .  .  .  .  .162 

neglect  to  surrender  after  order  in.  council  .  .  163 

•  rnbling  or  being  disguised  in  resistance  to  revenue  laws  168 

forcibly  obstructing,  &c.         ....  169 


523 
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554 
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554,  555 
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555 
556 
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hindering,  wounding1,  &c.  officers  by  persons  armed             .  169 

passing  with  foreign  goods  within  20  miles  of  the  coast        .  170 
apprehending  persons  assembled  to  aid  clandestine  running  of 

goods                .                 .                 .                 .                 .  171 

persons  considered  as  runners  of  foreign  goods        .             .  172 

forcibly  hindering,  &c.  officers  on  board  any  ship,  &c.         .  173 

riotously  rescuing  offenders,  assaulting  informers,  &c.         .  173 
arrest  of  persons  passing  with  horse,  cart,  &c.  with  tea,  armed 

or  disguised  .  .  .  .  .174 

arrest  of  persons  assaulting,  &c.  officers  in  seizing  goods,  &c.  174 
trial  and  punishment  of  offenders  so  committed              .           174,  175 

transporting  sheep  or  wool  out  of  the  kingdom — owling      .  177 

making  lights,  &c.  on  the  coast  as  signals  to  smuggling  vessels  179 

persons  on  enemy's  coast,  &c.  having  on  board  spirits,  &c.  181 

powers  of  revenue  officers,  &c.  to  use  force  to  force             .  181 
powers  of  commanders  of  vessels,  &c.  to  require  vessels  to 

bring  to  .  .  .  .184 

evidence  of  persons  being  excise  officers  and  goods  uncustomed  185 

place  of  trial  for  offences  against  the  revenue  laws                .  186 
RING-DROPPING, 

procuring  money,  &c.  by  such  practice  is  larceny              1076  et  seq. 
RINGING  THE  CHANGES, 

mode  of  uttering  counterfeit  coin                .             .             .  114 
RIOT, 

definition  of                                             .                 .                 .  350 
no  riot  where  the  assembling  is  authorized  by  law              .  351 
how  far  the  object  must  be  of  a  private  nature                     .  351 
desrree  of  violence  or  terror                  .                  .                 .  352 
assemblies  at  wakes,  &c.  not  riotous                  .             .  352 
nor  an  assembly  to  claim  a  right                    .                  .  352 
but  the  legality  of  the  act  is  not  material,  if  there  be  ter- 
ror, &c.                                  .                 .                 .  353 

violence  and  tumult  premeditated        .             .             .  354 

riot  by  audience  at  a  theatre         .                 .                 .  354 
parties  assembling  for  an  innocent  purpose  may  afterwards  be 

rioters           .....  355 

all  are  principals  in  a  riot                ....  355 

what  a  taking  part  in  a  riot          .                 .                 .  355 

inciting  to  commit  riot                  .                 .                 .  356 
Statutes  concerning  riots 

rioters  pulling  down  churches,  houses,  &c.                    .  356 

recovery  of  damages  done  by  rioters                .             356  note  (() 

pulling  down  mills  by  rioters         .                .                 .  358 

seamen  riotously  preventing  the  loading,  &c.  of  vessels  358 
rioters  pulling  down,  &c.  buildings,  engines,  &c.  used  in 

trades,  &c.                 ....  359 

rioters  pulling  down,  &c.  engines,  bridges,  &c.  of  collieries, 

mines,  &c.               .               ....  360 

women  punishable  as  rioters                  .                 .                .  361 

infants  under  the  age  of  discretion  not  punishable                .  361 
proclamation  under  the  riot-act         .             .             .             ;3G3  ct  scq. 

tumultuous  petitioning         ....  383 


384 

385 

385 

387 

490 

490 

,491 

491 

493 

1712 

1714, 

1716 

1910  INDEX. 

RIOT,  PaSe 

suppri  ssion  of  riots 

by  common  law  . 

li\  statuu  -  •  ■ 

indictment  for  riot  and  trial 

punishment  • 

And  see  Rout  361,  and  Assembly. 

RIVERS 

considered  as  highways 

still  highways,  though  course  changes 

obstructions  on  public  rivers 

liability  to  clear  the  passage  of  a  river 

bn  aking  or  cutting  down  the  banks  of  rivers 

d<  stroying  locks  or  works  on  navigable  rivers,  &c. 

dischareine  rubbish  in  harbours,  or  suffering  stranded  vessels 

li"l/| 

to  remain         .  .  •  •  .  W  i* 

i;«»l;|;|'UY 

in  a  dwelling-house,  where  there  is  no  breaking  of  the  house 

979  et  seq. 

by  putting  in  fear        .  979 

indictment                   ....  981 

from  the  person                 .              •  987 

of  the  felonious  taking                  •                 •                  •  988 

value  of  the  property  immaterial               .              .  988 

but  it   must  be  of  some  value,  and  taken  from  the 

peaceable  possession  of  the  owner         .              .  989 

the  taking  must  give  a  possession  to  the  robber  989 

a  taking  in  law                 ....  991 

animus  fur  audi,  or  felonious  intent          .               .  992 

in  the  presence  of  the  owner              .                   •  993 
the  taking  must  not  precede  the  violence  or  putting 

in  fear               .....  995 
taking  against  the  uill  of  the  owner                        .  995 
of  the  violence  or  putting  in  fear                     .                .  996 
degree  of  violence            ....  997 
violence,  accompanied  with  some  colourable  and  spe- 
cious pretence                     .                 .                 •  998 
prt  ttnee  of  carrying  a  person  to  prison  and  extort- 
ing money                  .               ...  999 
\  iolence  not  used  to  obtain  the  property,  yet  property 

obtained  by  it                    ...  999 

of  the  putting  in  fear              ....  1000 

fear  of  injury  to  the  person                 .                .  1001 

fear  presumed,  though  the  party  go  to  meet  the  robber  1003 

fear,   though  the  property  taken   under  pretence  of 

purchase          .....  1004 

fear  of  violence  to  the  child  of  the  party  1004 

f*  ar  of  injury  to  the  property— threats  by  a  mob,  &c.  1005 

fear  of  injury  to  the  character                .                  .  1009 

t>  ar  of  being  sent  to  prison  not  alone  sufficient  1009 

fear  of  sodomitical  charges        .                 .             1010  et  seq. 
principals  and  accessories             ....    988,1025 

indictment                   .                              .                .  1027 
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statement  of  the  place  where  robbery  committed  1028 
in  the  maiden  name  of  the  prosecutrix,   who  had 

married  after  the  robbery                       .             .  1030 

verdict  of  simple  larceny                      .                 .  1030 

punishment          .....  1030 
ROGUES  AND  VAGABONDS 

may  be  confined  in  the  house  of  correction,  &c.      .             .  589 
ROMAN  CATHOLICS, 

disturbing  them  in  their  religious  assemblies       .                 .  406 
ROPE  DANCERS, 

stages  for  rope  dancers  common  nuisances           ,  .            .  435 
ROUT, 

description  of,  and  difference  from  a  riot             .                 •  361 


s. 

SACRILEGE, 

robbery  and  larceny  in  churches  and  chapels  .  961 

offence  by  statutes  .  .  .  .  .  961 

accessories  .....  961 

stealing  lead,  iron,  &c.  fixed  to  the  church  .  .  963 

stealing  shrouds  or  coffins  .  .  .  964 

SAILOR^.— See  Soldiers. 

SCOLD, 

common  scold  indictable  as  a  public  nuisance  .  .  439 

SEA, 

offences  committed  upon,  135  et.  seq. — And  see  Piracy. 
high  and  low  water  mark  .  .  .  144 

sea  banks,  cutting  down,  destroying,  &c.  .  .  1719 

discharging  rubbish  in  harbours,  or  suffering  stranded  vessels 

to  remain  .  .  .  .  .1714 

SEAMEN, 

seamen,  &c.  riotously  preventing  the  loading,  &c.  of  vessels  359 

damaging  or  destroying  ships,  &c. — See  Ships. 

SEDUCING  ARTIFICERS,  193  et  seq— And  see  Artificers. 

servant  or  apprentice  .  .  .  .  .  199 

SERVANT, 

seducing  a  servant  or  apprentice  from  his  master  .  199 

killing  master  or  mistress,  petit  treason  .  .  695 

larceny  by  servants,  1312  et  seq. — And  see  Larceny. 
embezzlement  by  servants,  &c.  1229  et  seq. — And  see  Embezzlement. 
giving  false  characters  to  servants  .  .  .  1408 

servants  firing  any  house,  &c.  through  negligence  .  1680 

SHEEP, 

transporting  sheep  out  of  the  kingdom        .  .  .  177 

sheep-stealing,  1176  et  seq. — And  see  Cattle. 

SHIPS, 

commanders,  seamen,  &c.  running  away  with  ship  or  cargo, 

voluntarily  yielding,  &c.      .  .  .  136,  137 

forcibly  entering  merchant  ships,  and  destroying  goods  137 
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ransoming  illegally  neutral  prize  ships        .  .  .  138 

shooting  at  a  ship  or  boat  .  •  •  162 

putting  combustibles  on  board  aship  without  notice  .  431 

plundering  vessels  in  distress  or  wrecked,  stealing  pump,&c.        1206 
burning  and  setting  fire  to  ships  and  other  vessels  1667  et  seq. 

(  aptain,  master,  &c.  of  aship  wilfully  destroying- her  1731 

making  holes  in  a  ship  in  distress,  stealing  pump,  &c.  1732 

plundering  a  wrecked  or  distressed  ship  .  .  1732 

putting  out  false  lights  to  bring  ship, ike.  intodanger  1732 

wilfully  destroying  ships  of. war,  &c.  .  .  .  1733 

owner,  captain,  &c.  destroying  ships,  &c.  in  Scotland  .  1734 

seamen  or  other  persons  destroying  or  damaging  any  ship,  &c.       1734 
trial  of  offences  ....  1735 

w  ilfully  destroying  any  ship,  &c.  with  intent  to  defraud  1735 

trial  of  offences  .....  1736 

trial  of  accessories  before  the  fact  .  .  1736 

cutting -away  or  defacing  buoys,  buoy-ropes,  &c.  .  1738 

SHOOTING  AT, 

shooting  at  any  ship  or   boat,  officer,  &c.  in  resistance  to  re- 
venue laws        .....  162 
maliciously  shooting  at  persons  (Black  Act)              .             850  et  seq. 
shooting  at,  Sec.  with  intent  to  murder,  maim,  &c.  or  do  bodily 
harm,  or  resist  lawful  apprehension  (Lord  Ellenborough's  Act) 

856  et  seq. 

SIGNALS, 

making  lights,  &c.  on  the  coast,  as  signals  to  smuggling  vessels         179 

SLANDER, 

Aihen  indictable,  302  et  seq. — And  see  Words. 

SLAVES, 

ili  aling  in  slaves  .  .  .  250  et  seq. 

persons  engaged  in  the  slave  trade  declared  to  be  felons  251 

serving  on  board  any  slave  ship  .  .  .  252 

trial  of  offences  ....  253 

saving  for  persons  informing  within  a  certain  time  .  254 

Ml  \l.l.   POX, 

spreading  the  infection  of  the  small  pox  .  157  et  seq. 

SMUGGLING, 

definition  of  .....  160  et  seq. 

offences  of  smuggling. — See  Revenue  Laws. 

SOCIETIES, 

illeg  ',   166  et  seq. — And  see  Assemblies. 

SODOMY; 

definition  of  the  offence  ....  815 

aiders  and  accessories 

indictment  ..... 

•  \  nit  nc< 

am  mpts  to  commit  sodomy 

SOLDER, 

receiving  it  knowing  it  to  be  stolen,  1350  et  sen. — And  see  Receivers. 

SOLDIERS  AND  SAILORS, 

serving  foreign  states  .  .  .  127  et  sea. 

deserting  ......  133 

of  seducing  Boldiers  oi  sailors  to  desert  or  mutiny  131  et  seq. 
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STABBING,     .  Page 

stabbing — manslaughter  within  statute  of  stabbing,  709  et  seq. 

— And  see  Manslaughter. 
stabbing  with  intent  to  murder,  maim,  &c.  or  do  bodily  harm, 

or  resist  lawful  apprehension  (Lord  Ellenborough's  Act).  856  et  seq. 
STAMPS, 

forging  and  transposing  stamps  .  .  1553  et  seq. 

forging,  &c.  marks,  stamps,  &c.  used  by  the  commissioners  of 

stamps  .  .....  1553 

transposing  from  plate  any  mark,  stamp,  &c.  or  marking  base 
metal  with  forged  stamp,  &c.  selling,  exporting,  &c.  or  having 
in  possession,  &c.  ....  1554 

making  or  having  any  frame  for  paper,  &c.  or  making  paper 

with  the  words,  "  excise  office,"  &c.  .  .  1555 

getting  off  the  impression  of  any  stamp  from  paper,  &c.  to 

use  it  again  ....  1556 

forging,  &c.  any  stamp,  &c.  to  denote  the  duties  on  almanacs,  &c.  1558 
forcing,  &c.  any  stamp  for  plate,  or  transposing  stamps  from 

plate,  &c.  ......  1559 

forging,  &c.  any  type,  die,  &c.  of  the  stamp  office  in  Dublin, 

or  fraudulently  using  stamps,  &c.  .  .  1560 

possession  of  counterfeit  stamps  by  dealers  in  stamps  in  Ireland    1562 
making,  having,  &c.  any  frame,  &c.  or  paper  with  the  words 

"  stamp  office"  in  Ireland  .  ?  *  1563 

forging  stamps,  &c.  on  pasteboard,  paper,  &c.     .  .  1564 

forging,  &c.  the  assay  marks  on  gold  and  silver  manufactures         1565 
cutting,  getting  off,  &c.  stamps  from  paper,  with  intent  to  use 

them  .....  1568 

forging,  &c.  stamps  on  paper  subject  toexcise  duty  .  1569 

forging  seals  or  stamps  for  linens,  calicoes,  &c.  .  1570 

construction  of  the  stamp  acts 

words  "  intent  to  use"  ....  1572 

words  "  any  paper  liable  to  the  said  duties"  .  1572 

the  words   "  duties  of  excise"    and  "  duties  under  the 
management  of  the  commissioners  of  excise"  considered 
as  synonimous  ....  1575 

variance  between  a  lion  rampant  and  passant  .  1576 

case  as  to  the  counterfeiting  of  a  stamp  .  .  1577 

the  indictment  may  describe  the  stamp  as  a  stamp  provided  and 

used  in  pursuance  of  a  certain  act  of  parliament  .  1577 

trial  in  the  county  where  the  oifences  were  committed  1579 

STATUTES, 

disobedience  of,  when  indictable  .  .  61,  65  et  seq. 

adding  accumulative  penalties  ...  96 

what  words  in  a  statute  create  a  felony  .  .  58,  59 

where  statute  makes  an  offence  felony,  there  can  be  no  misde- 
meanor ....  .59 

STEALING.— See  Larceny. 

SUBORNATION  OF  PERJURY,  1752  et  wj— And  see  Perjury. 

SUING, 

in  the  name  of  a  fictitious  plaintiff      .  .  .  282 
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n  ceiving  goods  stolen  on  the  river  Thames  .  .  1345 

overloading  boats  on  the  river  Thames  .  .  1741 

THREATS  AND  THREATENING  LETTERS, 

threats  at  common  law  ....  1829 

a  threat  calculated  to  overcome  a  firm  man  indictable  .  1830 

threatening  to  charge  a  party  with  penalties  not  indictable  1830 

ofFences  by  statutes, 

sending  any  letter  without  any  name  or  with  a  fictitious 

name,  demanding   money,  &c.  .  .  1831 

sending  letters  threatening,  &c.  though  nothing  be  de- 
manded .....  1832 
sending  or  delivering  letters  threatening  to  accuse  a  person 

of  crime  with  intent  to  extort  money,  &c.  .  1833 

writing  or  sending  threatening  letters  or  messages  to  mas- 
ter manufacturers  in  certain  trades  .  .  1834 
as  to  the  demand                 ....  183G 
question  left  to  the  jury  as  to  the  actual  threatening  to 

kill  or  murder  ....  1842 

as  to  the  necessary  construction  of  the  letter  .  1843 

a  letter  signed  with  initials  only  is  a  letter  without  a  name      1843 
but  a  case  will  not  be  within   the  acts  where  the  writer 
makes  himself  known  in  the  letter  though  he  signs  no 
name  .....  1845 

as  to  the  signature  of  a  name  to  the  letter  .  1846 

a  bank  note  a  valuable  thing  within  the  statute  .  1847 

of  the  sending  or  delivering  the  letter  .  .  1847 

letter  written  by  the  wife  and  delivered  to  the  prosecutor 

by  the  husband  .  .  .  .  1848 

sending  a  letter  knowing  the  contents  .  .  1849 

sending  the  letter  by  the  post  or  by  indirect  means  1850 

indictment 

must  set  forth  the  letter  .  .  .  1851 

and  must  allege  the  intent  of  the  writer  correctly  1851 

averment  of  an  intent  to  extort  money  bad,  where  the 

intent  was  to  extort  a  bill  of  exchange  .  1851 

place  where  the  oftence  may  be  tried  .  .  1852 

evidence, 

prior  and  subsequent  letters  .  .  1852 

UMBER.— See  Trees. 
TITLE, 

buying  or  selling  pretended  title  .  .  .  274 

trial,  &c.  .  .  .  .275 

TRADING  COMPANIES, 

bubbling  the  public  by  trading  adventures  .  .  441 

TRANSPORTATION, 

punishment  sanctioned  only  by  statutes  .  .  565 

i-ting  felons  sentenced  to  transportation  in  an  escape  makes 
the  party  an  accessory  .  .  .  565 

statutes  authorizing  transportation  .  .  565  et  seq. 
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returning  from  transportation  .  •  •  J66,  567 

rescuing  offenders  from  contractors  for  transportation  .  566 

felons,  &c.  ordered  for  transportation  and  being  at  large  56? 

evidence  of  former  conviction  .  .  •  567 

felons,  &c.  ordered  for  transportation  or  agreeing  to  transport 

themselves  on  being  at  large  .  .  •         567,  563 

trial  and  evidence  ....  568 

aiding  any  felons  in  attempt  to  escape  from  transportation  568 

offenders   reprieved  and  ordered  for   transportation  being  at 

large  ....  568,  569 

regulations  for  the  transporting  of  convicts  .  .  569 

confinement  of  convicts  liable  to  transportation  in  places  in 

England  or  Wales  .  .  •  .  57 1 

offenders  escaping  and  persons  rescuing  them  .  571 

transportation  and  confinement  of  persons  in  Scotland         .  572 

punishment  of  offenders  escaping  or  being  at  large,  &c.  572,  573 

persons  liable  to  be  transported  may  be  kept  to  hard  labour  in 

gaol  .....  J?4 

disposal  and  employment  of  offenders  sentenced  to  transpor- 
tation ....  574,575 
transportation  beyond  the  seas  as  the  king  with  advice,  &.c.  may 

appoint  .  .  .  .  .575 

capital  convicts  reprieved  on  condition  of  transportation  576 

persons  rescuing  or  aiding  them  to  escape  .  576,  577 

offenders  ordered  to  be  transported  or  having  agreed  to  trans- 
port themselves  and  being  at  large  .  .  577 
trial  and  evidence  of  former  conviction            .             .  577 
removal  of  male  offenders  to  places  in  England  or  Wales  578 
offenders  escaping  from  such  custody  and  persons  rescuing 

them,  &c.  ....  579 

change  of  place  to  which  offender  is  ordered  to  be  transported        579 
such  offenders  afterwards  being  at  large  .  .  579 

convicts  sentenced   to  transportation  may  be  confined  at  Mill- 
Bank  .....  580 
such  convicts  breaking  prison  or  escaping                     .  580 
persons  rescuing  or  aiding  in  the  escape  of  such  convicts  581 
trial  for  such  offences  and  evidence  of  order  of  commitment    582 
return  from  transportation  after  sentence  by  a  court  martial  582 
evidence  on  indictments  for  returning  from  transportation,  &c.         584 
offender  referred  to  original  sentence  of  transportation  5S6 
poverty  and  ill  health  excuses  for  not  having  quitted  the  kingdom     588 
returning,  &c.  after  sentence  of  transportation  for  particular 
crimes, 

as  bigamy  ....  584 

oflfcnces  against  the  revenue  laws  .  170,  171,  173,  1?8 

aiding  escape  from  constable,  &c.  .  .  562 

conviction  for  stealing  black-lead  .  .  1097 

stealing  cloth  or  vvoollen  manufactures  .  .  1285 

defacing  the  marks  denoting  the  king's   property   in 

stores  ....  1330 

cutting,  getting  off,  &c.  stamps  from  paper  to  use  them 

again  ....  1568 
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burning  any  ricks,  &c.   of  corn,  houses,  buildings,  &c. 

in  the  night  ....  1664 

demolishing  locks,  &c.  upon  navigable  rivers  .  1714 

perjury  and  subornation  of  perjury  .  .  1764 

TREES, 

carrying  away,  &c.  timber  trees,  roots,  &c.  of  5s.  value  in  the 

night               .....  1103 

carrying  away,  &c.  timber  trees  though  not  in  the  night  1 104 

t  r<  spasses  and  misdemeanors  in  injuring  trees  by  ancient  statutes  1690 
later  statutes, 

breaking  down,  destroying,  spoiling,  &c  any  tree  or  trees  1690 

destroying  woods,  underwoods^  trees,  &c.         .            .  1691 
maliciously  destroying  trees  planted  for  ornament,  shelter, 

or  profit              .....  1693 

destroying,  spoiling,  &c.  any  tree  on  commonable  ground  1694 
cutting  down,  spoiling,  &c.  in  the  night  timber  trees,  roots, 

&c.  of  55.  value               ....  1694 

aiders  and  abettors  and  receivers  of  the  roots,  &c.  1694 
cutting  down,  spoiling,  &c.  timber  trees  though  not  in  the 

night           ......  1695 

cutting,  &c.  or  carrying  away  wood  or  underwood  1696 

destroying,  &c.  poplar,  alder,  larch,  maple,  and  hornbeam  1698 

construction  of  the  statutes           .                 .                 •  1699 
TRESPASSES, 

not  in  general  indictable               .                ...  70 

TRIAL, 

postponement  of,  where  a  child  was  not  capable  of  giving  tes- 
timony .....  813 
TURNPIKES, 

destroying  or  injuring  turnpike  gates,  &c.  or  weighing  machines    1718 

u. 

UNLAWFUL  ASSEMBLY,  361,  et  seq.  and  see  Assembly. 
I     i  RY, 

description  of  .  .  •  J98 

oilence  at  common  law  ....  598 

by  statutes  ....  599 

indictment  ....  600,  601 

not  to  be  tried  at  quarter  sessions  .  .  601 

evidence  ......  "02 

I  TTERING, 

counterfeit  coin,  109,  et  seq.  and  see  Coin. 

V. 

VAG  \i.n\ns, 

may  be  confined  in  the  house  of  correction,  &c.  .  589 

\  I  GETABLES, 

steftting  or  destroying  turnips,   potatoes,  cabbages,  parsnips, 

I-  as  or  carrots  .  .  .  .  UH 
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VEGETABLES,  ?*& 

stealing  and  destroying  madder  roots  .  .  •  1112 

VESSELS, 

destroying  and  damaging,  1731,  et  seq.  and  see  Maps. 

w. 

WALES, 

next  adjoining  English  county  .  .  .  1210 

WAY,  448,  et  seq.  and  see  Highway. 
WEAPON,  . 

offensive  weapon  under  statutes  relating  to  the  revenue  laws  107 

under  statute  relating  to  assaults  with  intent 

to  rob  ....  SS2 

WITNESS, 

dissuading  a  witness  from  giving  evidence  .  •  27 y 

the  true  wife  not  a  witness  in  bigamy  .  •  •  301 

surveyor  of  highways  and  inhabitants  of  parishes  when  com- 
petent witnesses  .  •  •  •  ^82 
prosecutor  a  witness  for  the  prosecution  on  indictments  for  nui- 
sances to  highways          .             .             •             •             •  .  ^82 
inhabitants  of  counties  witnesses  in  prosecutions  for  not  repair- 
ing bridges          .  ***" 
party  ravished  a  competent  witness  in  rape            .                .  808 
child  admissible  on  indictment  for  carnal  knowledge            .  811 
women  forcibly  taken   away  and  married  witnesses  against  the 

offender  .....  8^8 

principal  felon  a  witness  against  the  receiver  of  stolen  goods  1317 

as  to  the  informer  being  a  witness  on  prosecutions  for  having 

possession  of  public  stores  .  •  •  134w 

in  forgery, 

incompetency  of  the  party  by  whom  a  forged  instrument 

purports  to  be  made  to  prove  it  forged  .  .  1501 

incompetency  of  such  party  to  prove  any  other  fact  1502 

but  the  party  is  competent  if  he  has  no  interest  .  1504 

removal  of  the  objection  by  a  release  .  .  1505 

when   party  competent,  how  far  the  only  witness  to  prove 

the  forgery  ..'"••  I<i0o 

handwriting  of  cashier  of  the  Bank  disproved  by 

others  .  •  •  c    •  1507 

evidence   of  persons  acquainted  with  the  hand  not 

secondarv  •  •  •  •  .         1^07 

persons  of  skill  may  depose  to  the  hand  being  genuine 

or  imitation  .  •  •  150b 

proprietor  of  stock  examined  to  prove  his  identity  1511 

incompetency  to  be  a  witness  after  judgment  for  forgery       1516 

wife  of  bankrupt  "not  a  witness  against  him  .  .  1750 

Quakers  not  to  give  evidence  in  criminal  cases  .  17Gj 

one  witness  not  sufficient  in  perjury  .  .  •  |791 

party  prejudiced  by  the  perjury  a  competent  witness  .  1791 

conviction  of  perjury  incapacitates  from  giving  evidence  1798 

how  far  the  acts  or  words  of  one  conspirator  evidence  against 

the  others  ...••• 
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of  onr  defendant  no  witness  for  the  others                    .  1823 
.  ross-examinalion  of  a  witness  called  by  one  only  of  the  defend- 

ants  in  conspiracy            ....  1826 

incompetency  as  a  witness  after  conviction  for  conspiracy  1827 
WOM1  N, 

forcible  abduction  and  unlawful   taking  away  of  females.  817 

offences  at  common  law            ....  817 

offences  by  statutes           .                 .                 .  818, 829 

accessories         ......  819 

county  in  which  the  offence  may  be  committed           .  820 

indictment          .                  ....  827 

evidence           ......  828 

taking  away  a  maid  under  1G  from  her  father  or  guardian       829 

clandestine  marriages               ....  833 

WOOD, 

carrying  away  timber  trees  and  roots,  &c.  of  5s.  value  in  the 

night  .  .  .  .  .1103 

carrying  away  timber  trees  though  not  in  the  night             .  1104 

carrying  away  roots,  shrubs  or  plants         .            .            .  1105 

carrying  away  wood  or  underwood          .               .                .  1106 

cutting,  spoiling,  &c.  timber  trees  or  other  trees                  .  1690 

destroying  woods,  underwoods,  trees,  &c.            .                 .  1691 

destroying  trees  planted  in  certain  places              .                .  1692 

destroying,  &c.  any  tree  on  commonable  grounds                 .  1694 
cutting  down,  spoiling,  &c.  in  the  night  timber  trees,  roots,  &c. 

of  5s.  value          .  "              .                 .                  .  1694 

spoiling,  &c.  timber  trees  or  trees  likely  to  become  timber  1695 

cutting,  spoiling,  &c.  roots,  shrubs,  or  plants          .  1696 

cutting  or  carrying.away  wood  or  underwood          .             .  1696 

destroying  or  carrying  awa\  hollies,  thorns  or  quicksets  1697 
WOOL, 

transporting  out  ©f  the  kingdom              .                 .             .  177 

stealing  wool  from  the  bodies  of  live  sheep,  &c.         .           .  1 123 
WORDS, 

of  indictable  slander  ....  302,  et  seq. 

speeches  of  members  of  Parliament   privileged                   .  308 

blasphemies  and  profane  scoffing          .                 .  312 

performance  of  an  obscene  play           .                .                .  317 

seditious  words                 .                  .                  .                  ,  318 

publishing  false  news  or  tales                  .                .               .  319 

c<  ntemptuous  words  to  the  judges  of  the  superior  courts  326 

words  spoken  of  or  to  inferior  magistrates             .              .  328 

when  spoken  of  or  to  a  private  individual  not  indictable  329 

words  will  not  make  an  affray         .          ■  .             .  390 
WORKS, 

destroying  public  works         .  .  .  1706,1716 

WRITTEN  INSTRUMENTS, 

ling  written  instruments,  1112,  et  seq.  and  see  Larceny. 
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